Google 


This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world’s books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey from the 
publisher to a library and finally to you. 


Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non- commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google’s system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google “watermark” you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 


About Google Book Search 


Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 


at jhttp : //books . qooqle . com/ 









i 




I 



PfSSt, 

Co fit? 




W^scr"' 


h: 


h 


Digitized by 


Google 



psss* 

163 ? 

cop. -5. 







Digitized by 


Google 


Digitized by ^ooQle 





o 

NOTES 


PHILLIPPS’ TREATISE 


LAW OF EVIDENCE. 


BY ESEK COWEN, 

ONE OF THE JUDGES OF THE SUPREME COURT OF THE STATE OF NEW-YORK J 

Assisted 

BY NICHOLAS KILL, Jr. 

COUNSELLOR AT LAW. 


PART SECOND. 

>- 

XT 





NEW-YORK: 

PUBLISHED BY GOULD, BANKS & CO. 

law booksellers, no. 1 44 nassau-steei/t ; 

^ • * ■» 

AND BY WM. AND A. GOU,LD^ £ CO. 

NO. 108 STATE-STREET, ARBAN V. » i 
O. M. Davison , Printer , Saratoga Springs. 

1839 . , 


Digitized by 


Googl 


ij*£BSE0 







Digitized by 


Google 



Ch. 9.] 


and Demurrers to Evidence. 


785 


tions lies in such case. (Champion v. Brooks, 9 Mass. Rep. 228 .) Parsons, C. J. in 
the case last cited, says : “ The statute giving an appeal must he construed as taking 
away the remedy by error in all cases in which the party aggrieved had opportunity, 
and might have appealed. This construction, as a general rule, was settled in the 
case of Savage v. Gulliver, (supra.) And a case in which the party, against whom 
the issue is found, has tendered and had allowed a bill of exceptions, is within the rea- 
son of the rule. On appeal from a judgment rendered on verdict, amendments may 
be made in the declaration or pleadings, on reasonable terms, when the justice of the 
case requires it : and in consequence thereof, a new issue in fact may be joined and 
tried by the country. As no bill of exceptions will be necessary in that case, no dis- 
putes can arise respecting the manner in which it may be drawn, or the conduct of 
the judge below in allowing it. But if error lies instead of an appeal, because a bill of 
exceptions is allowed, all this useful and discretionary power of the court cannot be ex- 
ercised; and our only authority will be to affirm or reverse the judgment of the court 
below. And if the error, on which a reversal is ordered, is such that a new trial 
may be had at the bar of this court, yet it will be a trial only of the former issue. 
W here an appeal lies, the judge below is not obliged to allow a bill of exceptions : 
and it would be unreasonable, that the party prevailing below should be obliged, 
against his consent, to submit to the less beneficial proceedings by error in the supe- 
rior court, instead of an appeal, merely because the judge thought proper to indulge 
the adverse party with the allowance of his bill of exceptions, when he had no legal 
claim to any such allowance.” 


NOTE 544— p. 312. 

The case cited in the text was decided upon the ground, that the court of chancery 
has full control over the issue, and may grant a new trial, if the former one was in any 
degree unfair or erroneous. 

In Pennsylvania, on an issue directed by the register’s court to try the validity of a 
will, it became a question, whether the statute authorizing issues to be directed by 
such court, and tried in the common pleas, precluded a writ of error, and consequently 
a bill of exceptions. The supreme court held it did not ; and per Tilghman, C. J. : 
€f I can see nothing in the act of assembly which looks like an intention to place the re- 
gister’s court on the footing of the chancellor of England, who exercises the right of 
ordering a second trial if he is discontented with the first. Now, unless that court can 
review the proceedings of the court of common pleas, it would be a great defect in the 
administration of justice, if errors could not be corrected in this court.” (Vansant v. 
Boileau, 1 Binn. Rep. 444, 447.) 

It seems, judgment had been rendered by the common pleas in the above case : if it 
had been otherwise, the chief justice admits there would have been a technical difficul- 
ty hard to be got over. For it is a well settled principle, that a writ of error only lies 
where a court of record have rendered final judgment, or made an award in the nature 
% of a judgment, (id. Commonwealth v. Judges of the Common Pleas, 3 Binn. Rep. 273, 
276. 9 Vin. Abr. 474, (A. 2,) § 6. See Benjamin v. Armstrong, 2 Serg. &, Rawle, 
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$92.) But though the judgment is informal and defective, if it be one on which an 
execution could issue, the party aggrieved by it is entitled to his writ of error. (Wil- 
son v. Daniel, 3 Dali. 401, 404.) In Pennsylvania, a writ of error will lie on an order 
arresting judgment. (Skinner v. Robeson, 4 Yeates, 375. Benjamin v. Armstrong, 
supra.) In New-York, however, where judgment has been arrested, the course of 
practice is for the party to move for judgment against himself, in order to bring error ; 
for a writ of error, it is there held, will not lie upon an order arresting judgment, 
(id. Bayard v. Malcom, 2 John. Rep. 101. Fish v. Weatherwax, 2 John. Cas. 215.) 
Further, as to where error lies, see the next note. 


NOTE 545— p. 813. 

A bill of exceptions may be said to lie, generally, to any erroneous decision or opin- 
ion of the judge upon the trial, by which either party is prejudiced ; as if he reject evi- 
dence tending in any degree to aid the jury in determining a material fact ; or admit 
improper evidence; or refuse to nonsuit the plaintiff; or to notice material testimony; 
or to charge upon a question of law, where his attention is distinctly called to it. 
(Coleman v. Allen, 3 J. J. Marsh. 229. Graham v. Camman, 2 Cain. Rep. 169. Van 
Gordon v. Jackson, 5 John. Rep. 467. Jackson v. Caldwell, 1 Cowen’s Rep. 622, 639. 
Ex parte Bailey, 2 id. 479. Murray v. Judah, 6 id. 484. Dunlop v. Patterson, 5 id. 
243. Dunlop v. McAllister, 3 Cranch 293. Smith v. Carrington, 4 id. 62. Rudd v. 
Thomas, 1 J. J. Marsh. 209, 300. State v. Catlin, 3 Verm. Rep. 530. Hanks v. 
Roberts, 8 J. J. Marsh. 298.) And if the judge comment upon a piece of testimony 
to the jury, and leave it generally for them to pa«3 upon, without adding such views at 
to its credibility as the law requires the jury to consider, a bill of exceptions will lie to 
the charge. (Dunlop v. Patterson, 5 Cowen’s Rep. 243.) Thus, where the material 
fact in the cause depended for its proof upon the testimony of F., a single unsupported 
witness, who swore to that fact, but upon whose cross-examination, it was quite plain 
that he had perjured himself, either in the cause pending, or in a former cause relat- 
ing to the same matter; and the court charged the jury that he was competent; that 
they might give his testimony such weight as they thought it deserved ; and that it 
was in some measure, supported by the testimony of R., (a witness who had agreed 
with F. in a collateral, immaterial fact,) and therefore entitled to that additional 
weight ; held, that the judge should have instructed the jury to disregard F.’s testimo- 
ny, and that an exception to his charge for such omission was well taken, (id.) 

An exception, however, does not lie to the charge of the judge, in ordinary case*, 
upon mere matters of fact; nor to his commentaries upon the weight of evidence. 
Observations of that nature are understood to be addressed to the jury, merely for their 
consideration, as the ultimate judges of matters of fact ; and are entitled to no more 
weight or importance than the jury in the exercise of a sound judgment choose to give 
them. They neither are, nor are they understood to be, binding upon them as the 
true and conclusive exposition of the evidence. And the only remedy for a party ag- 
grieved by an erroneous opinion upon the facts, is by motion for a new trial ; (Car- 
ver v. Jackson d. Astor, 4 Peters, 1, 80, 81 ; Magniac v. Thompson, 7 id. 348, 390; 
Burd v. Dansdale, 2 Binn. Rep. 80, 89 ; Graham ▼. Graham, 1 Serg. &, Rawle, 330 ; 
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Hamilton v. Menor, 2 id. 70 ; Renn v. The Contributors to the Pennsylvania Hospi- 
tal, id. 413 ; Poormau v. Smith’s exr’s, id. 464 ; Henwood v. Cheeseman, 3 id. 500;) 
or in a criminal case, by appeal to the pardoning power. (The People v. Vane, 1# 
Wend. 79.) But where there was evidence from which a jury would have been au- 
thorized to presume enough to sustain the plaintiff’s action, and the judge charged per- 
emptorily that the plaintiff had failed in sustaining his action, this was held a devia- 
tion noi from fact, but law, and that therefore error would lie for it (Long v. Ram- 
say, 1 Serg. & Rawle, 72.) A bill of exceptions does not lie because the court refuse 
to give an opinion upon the facts. (Hamilton v. Menor, 2 Serg. & Rawle, 70. Brown 
v. Campbell, 1 id. 176.) It is otherwise, however, if they refuse to give an opinion 
upon a point of law, material to the issue, wliere their attention is specifically called to 
it; (Brown v. Campbell, 1 Serg. & Rawle, 176; Hamilton v. Menor, 2 id. 70; Poor- 
man v. Smith’s ex’rs, id. 464 ; Dunlop v. Patterson, 5 Cowen’s Rep. 243 ; State v. 
Catlin, 3 Verm. Rep. 530, 534 ; Shaeffer v. Landis, 1 Serg. & Rawle, 449; Vincent 
v. Lessee of Huff, 4 id. 298 ;) and it is equally erroneous, if they give their opinion 
in an equivocal or evasive manner ; for the party is entitled to distinct and explicit in- 
structions, upon every point of law propounded to the court. (Smith v. Thompson, 2 
id. 49. Powers v. M’Ferran, id. 44.) But a refusal of instructions prayed for, on a 
mere abstract proposition, not bottomed on any colour of evidence, will be no ground 
of exception. (Greathouse v. Brown, 5 Monroe, 280, 282. Hamilton v. Russell, 1 
Cranch, 309, 318.) So a charge or opinion of a judge which is entirely abstract, or 
out of the case so as not to affect it, though erroneous, cannot be insisted on by excep- 
tion. If, however, it may have operated injuriously to the legal rights of the party 
excepting, it is otherwise, and a new trial will be granted. (Clarke v. Dutcher, 9 
Cowen’s Rep. 674. See also Smith v. Carrington, 4 Cranch, 62; King v. Kinny, 4 
Hamm. 81 ; Wardell v. Hughes, 3 Wend. 418 ; Proffit v. Williams, 1 Yerg. 89; Nor- 
ton v. Sanders, 1 Dana’s Rep. 14, 15.) Where the exception was for the admission 
of improper testimony, and it appeared clearly that the party excepting could not have 
been injured by it, the proof being merely superogatory and such as the defendant in 
error was in no wise bound to make ; held that error could not be sustained. (Rey- 
nolds v. Ex’rs of Rogers, 5 Hamm. Rep. 169, 171.) So also in M’Dougal v. Fleming, 
(4 id. 389,) the general principle is distinctly recognized, that the party taking a bill of 
exceptions must show that he might have been prejudiced by the decision excepted to, 
or the proceedings below will not be disturbed. (See King v. Kinny, 4 id. 81.) But 
where the sole question on a bill of exceptions turned on the competency of a witness 
produced to testify to a fact fully proved by other witnesses ; held, that the court, in 
considering the bill, could not reject the evidence of such witness as unnecessary, for it 
was impossible to say that the jury disregarded it ; and the witness being adjudged in- 
competent, the judgment in the court below was accordingly reversed. (Marquand v. 
Webb, 16 Johns. Rep. 89. See S. P. Osgood v. The President and Directors of the 
Manhattan Co., 3 Cowen’s Rep. 612, 621 ; Anthoine v. Coit, 2 Hall’s Rep. N. Y. C. 
P. 40, 48, 9, 50.) Decisions have been made which present a different aspect — and 
where, though improper evidence was clearly admitted, the court have refused to in- 
terfere, because there appeared to be enougli, exclusive of such improper evidence, to 
sustain the verdict of the jury. (See Supervisors of Chenango v. Birdsall, 4 Wend. 
458; Craiy y. Sprague, 12 id. 44 ; Horford v. Wilson, 1 Taunt. 12; Doe d. Teyn- 
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ham, 6 Bing. 561.) These however will be found, on examination, to be instances 
where the question arose upon a case presenting all the facts, or where the peculiar o£ 
fice of a bill of exceptions was inadvertently overlooked. (See Soulden v. Van Rens- 
selaer, 9 Wend. 295,* 296.) 

Where a judge has improperly refused to nonsuit a plaintiff because of a defect in 
the evidence on his side, the error is cured by the proof being subsequently given* 
(Murray v. Judah, 6 Cowen’s Rep. 494, 490.) 

■ A bill of exceptions does not lie to the decision of a court, upon matter entirely with- 
in their discretion ; as the refusal to grant a new trial. (Law v. Merrills, 6 Wend. 
268, 278. Henderson v. Moore, 5 Cranch, 11. The Marine Ins. Co. of Alexandria 
T. Young, id. 187. Barr v. Gratz, 4 Wheat. 218, 220. Blunt’s lessee v. Smith, 7 id* 
248. Granger v. Bissell, 2 Day’s Rep. 364, 368. Lewis v. Hawley, 1 Conn. Rep. 
49. Magill v. Lyman, 6 id. 59. Wight v. Small’s lessee, 2 Binn. Rep. 93. Burke v. 
Young’s lessee, 2 Serg. Rawle, 383. Bloss v. Kittridge, 5 Verm. Rep. 28. Little- 
ton v. Moses, Breese’s Rep. app. 9.) But in Virginia, where the evidence was all con- 
sistent and detailed in the bill, and it clearly appeared that, excluding the evidence of 
the plaintiff in error entirely, and admitting the facts proved by the defendant in error, 
the verdict was contrary to evidence and justice, a bill of exceptions to the opinion of 
the court below refusing a new trial was sustained. (Ewing v. Ewing, 2 Leigh’s Rep. 
S37.) It would have been otherwise, however, had there been room for reasonable 
doubt. (Jackson’s adm’x v. Henderson, 3 id. 196. Bennett v. Hardaway, 6 Munf. 
125. Carrington v. Bennett, 1 Leigh’s Rep. 340.) The rule on this subject in India- 
na is similar to that which prevails in Virginia. (Lurton v. Carsdn, 2 Blackf. 464.) 
A bill does not lie for granting or refusing an amendment, in a case in which the court 
exercises a discretion. (Ordoneaux v. Prady, 6 Serg. & Rawle, 510. Marine Ins. Co. 
▼. Hodgson, 6 Cranch, 206, 217.) Nor for granting or denying a motion to postpone 
the trial of a cause. (Woods v. Young, 4 Cranch, 237.) In Kentucky however it is 
otherwise, and the refusal to postpone in a proper ease is error. (M’Carty v. Patton’s 
ex’rs, 3 J. J. Marsh. 263. Simms v. Alcorn, 1 Bibb, 248.) So it seems in Tennessee* 
(Cornell v. The State, Mart. & Yerg. 147.) Whether a bill of exceptions lies to the 
refusal of a court to compel a party to join in a demurrer to evidence, quere. (Young 
v. Black, 7 Cranch, 565. See post, p. 215 of the text, and note 549.) Quere also 
whether, in Pennsylvania, error lies for a clear abuse of discretion. (Duncan v. Mc- 
Cullough, 4 Serg. & Rawle, 482.) A bill of exceptions does not lie to the decision of 
a court, in admitting or rejecting evidence upon a motion for summary relief. (Shortz. 
▼. Quigley, 1 Binn. Rep. 222.) It seems that in Vermont it lies for the court’s refus- 
ing to receive a plea puis darrien continuance, or improperly taxing fees for travel and 
attendance of witnesses. (Higgins v. Hayward, 5 Verm. Rep. 73.) And in Tennes- 
see, for the circuit court’s refusing to allow a certiorari, to bring up proceedings of the 
county court (Lawson v. Scott, 1 Yerg. 92. Bob v. The State, 2 id. 173.) But not 
for refusing to permit an attorney to appear, on the ground of a want of authority. 
(Ex parte Gillespie, 3 id. 325.) Nor for improperly granting an order discharging an 
insolvent (Donnelly v. Whitney, 4 id. 475.) See the next preceding note. 

As to the time and manner of excepting. The practice in New-York, in this re- 
spect, is regulated by statute. It must be done when the decision complained of is 
made, save in the single instance where the exception is to the charge of the court to 
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the jury, in which case the exception is in time, if tendered before the jury have deliv^ 
ered their verdict. (2 R. S. 422, § 73.) A subsequent section requites the exception 
to be in writing, but authorizes the court to allow such time as shall be deemed reason- 
able, to settle and reduce the same to form. (id. § 74.) And in pursuance of this au- 
thority, the supreme court, by general rule, have declared that the party shall not be 
required to prepare his bill of exceptions at the trial, but merely to reduce the excep- 
tions to writing, and afterwards to draw up the bill and have the same settled, in like 
manner and under the same regulations as are made with respect to cases ; i. e. the 
party must draw up his bill, and serve a copy thereof on the opposite party within four 
days after the trial, who may, within four days thereafter, prepare amendments there- 
to, and serve a copy on the party taking the exception, who may then, within four 
days thereafter, serve the opposite party with a notice to appear, within a convenient 
time, (to be specified in the notice, and not less than four nor more than twenty days 
after service of such notice,) before the judge who tried the cause, and have the bill 
and amendments settled. The judge shall thereupon correct and settle the bill as he 
shall deem to consist with the truth of the facts. (See Rules of S. C., Oct. 1829, Nos. 
S3, 34.) The time for preparing a bill of exceptions and amendments thereto, may be 
enlarged by the judge who tried the cause, or one of the justices of the supreme court, 
but not by any other officer, (id. No. 39.) 

The rules of the district court of the U. S.; for the northern district of New-York, 
are substantially the same as those adopted by the supreme court of New-York. (See 
Conklin’s Pr. app. 480, 479.) 

Independent however of any statutory provision on the subject, the nature and rea- 
son of the thing dictates that an exception to the charge of the court is in time, if made 
before the jury have pronounced their verdict ; and also that exceptions as to evi- 
dence should be made as soon as the court have decided ; not that in either instance 
they need be drawn up in form immediately, but the substance should be reduced to 
writing by the court or the party, while the matter is transacting. This doctrine is 
contained in a variety of cases, among which are the following : Morris v. Bulkley, 8 
Serg. &, Rawle, 211, 214 ; Jones v. The Ins. Co. of North America, 4 Dali. 249 ; I 
Binn. 38, S. C. ; Lanuse v. Barker, 10 John. Rep. 312, 322 ; Sikes v. Ransom, 6 id. 
279; Pratt v. Malcolm, 13 id. 320; Midberry v. Collins, 9 id. 345 ; Law v. Merrills, 
6 Wend. 263 ; Stewart v. The Huntingdon Bank, 11 Serg. & Rawle, 267 ; Walton 
v. The United States, 9 Wheat 651, 657 ; Ex parte Bradstreet, 4 Peters, 102, 107; 
Gordon v. Ryan, 1 J. J. Marsh. 54, 58 ; Doe, dem. Woods, v. Kennedy, 5 Monroe, 
177,8. Cline v. Caldwell, 4 Miller’s Rep. 19; Coxe v. Field, 1 Green’s Rep. 216; 
Force v. Smith, 1 Dana’s Rep. 151. The propriety of requiring exceptions as to ev- 
idence, to be made at the time of the decision complained of, is obvious. The adverse 
party has it then at his option of waiving the evidence admitted, or admitting the evi- 
dence rejected, rather than have his cause involved in the hazard, delay, and expense 
of a writ of error ; and where he exercises this right, by thus conceding to the views 
of the party excepting, error cannot be alleged. (Legget v. The Bank of Pennsylva- 
nia, 7 Serg. &. Rawle, 218. Lanuse v. Barker, 10 John. Rep. 312. Givens v. Brad- 
ley, 3 Bibb’s Rep. 192. Marquand v. Webb, 16 John. Rep. 89. Thomas v. Tanner, 
6 Monroe, 52. Doe, dem. W T oods, v. Kennedy, 5 Monroe, 177, 8.) 
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The party excepting must not only be careful that, his exception be interposed at 
the proper time, but he should see that it be so specific as to point to the precise error 
intended to be relied on ; for the court, in their decision upon questions arising at the 
trial, are not bound to do more than respond to the motion or objection made. They 
are under no obligalion to modify the propositions of counsel, so as to make them suit 
the case, but may dispose of them in the terms in which ihey are propounded. Ac- 
cordingly, where the defendant had reserved the right of moving for the exclusion of 
any part of the plaintiff’s evidence which lie might choose to designate as incompe- 
tent, and it did not appear from the bill that he designated any particular part, but 
moved for the exclusion of the whole ; held, that though parr of the testimony was in- 
competent, the court were right in refusing the motion, unless the whole were so. (El- 
liot v. Piersol’s lessee, 1 Peters, 328.) So where the objeciion was general, that the 
plaintiff was not entitled to interest, and it appeared that he was entitled to interest on 
a part of the account, though not on the whole ; held, that the objection was properly 
overruled. (Reab v. M’Allister, 8 Wend. 109, 111.) And where an exception was 
taken because of the admission of cerlain depositions, on the ground that they were 
not legally taken, the supreme court of Louisiana held that this was too general to al- 
low the party to avail himself of a defect in respect to the official seal of the officer by 
whom they were taken. (Ohio Ins. Co. v. Emondson, 5 Miller’s Kep. 295. See Man- 
deville v. Perry, 6 Call’s Rep. 78, S. P.) So if tliere is any thing ambiguous in the 
charge of the court, calculated to mislead the jury, their attention should be specifical- 
ly called to it at the lime, or it cannot be alleged as error, (id. Ball v. Mannin, 3 
JBligh’s Rep. N. S. 22. Taylor v. Will a ns, t 2 Barn. & Adol. 195. Carver v. Jackson, 
ex dem. Astor, 4 Peters, 1,81) 

The form of the hill , its contents , %-c. If the bill be not tacked to the record, it should 
set out the whole proceedings previous to the trial ; but otherwise it begins with the 
proceedings after issue joined, and in either case it goes on to state the circumstances 
upon which it is founded ; as, that a witness was called to establish certain facts, or ev- 
idence offered, or challenge made, or demurrer tendered ; the allegations of counsel re- 
specting the competency of the witness, the admissibility of the evidence, or legal ef* 
feet of it, &c. ; the opinion of the court or judge, the exception of counsel to the opin- 
ion and the verdict of the jury. (Bull. N. P. 817, 319. Tidd’s Pr. 788. 2 Dunlap’s 
Pr, 643. Swift’s Ev. 168.) 

' For precedents of bills of exceptions, see Bull. N. P. 317, 319 ; Brownl. Ent. 131 ; 
Tidd’s Pr. Forms, 161. Tidd’s Appendix, 206 ; Tillinghast’s Forms, 182, 3, 4, 5, 6,7. 

The bill is not designed to draw the whole matter again into examination, but only 
the points to which it is taken ; the party excepting must therefore lay his finger on 
those points which arise, either in admitting or denying evidence, or matter of law 
arising from a fact not denied, in which either party is overruled by the court. (Jack- 
son, ex dem. Webb, v. Robert’s ex’rs, 1 1 Wend. 422, 430. Van Gorden v. Jackson, 
5 John. Rep. 467. Graham v. Camman, 2 Caines’ Rep. 168. Frier v. Jackson, 3 
John. Rep. 495. Jackson, ex dem. Saunders, v. Caldwell, 1 Cowen’s Rep. 622. M’- 
Donald v. Fisher, Kirby, 839. Soulden v. Van Rensselaer, 9 Wend. 293, 296. Law 
v. Merrills, 6 Wend, 268, 274. Swift’s Ev. 168. Lovell v. Field, 5 Verm. Rep. 218. 
Hazletine v. Page, 4 id. 49. Coxe v. Field, 1 Green’s Rep. 215.) And no more of 
the case should be incorporated in the bill, than is necessary to raise the questions de- 
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cided, and to which the exception relates. (Soulden v. Van Rensselaer, 9 Wend. 293, 
296 .) The practice of spreading out the whole charge of the court on a bill of excep- 
tions, instead of the points excepted to, is discountenanced. (Evans v. Eaton, 7 Wheat. 
426. Magniic v. Thompson, 7 Peters, 34S. Gregg v. Lessee of Sayre, 8 Peters, 244.) 

But the party excepting must, at his peril, place so much in Ids bill as shows that 
the court did err to his prejudice ; for the presumption is in favor of the rectitude of 
their proceeding, and all decisions made will be presumed correct, until the contrary 
appear. (Richardson v. Denison, 1 Aik. Rep. 210. Adams v. Ellis, id. 24. Eaton 
v. Houghton, id. 380. Stearns v. Warner, 2 id. 26. Snowden v. Warder, 3 Rawje* 
101. Harrisons v. Baker, 1 J. J. Marsh. 317, 318. Kingv. Kinny, 4 Hamm. 81. 
M’Dougal v. Fleming, 4 id. 388. Ingraham v. While, 2 Miller’s Rep. 294, 298. 
Reynolds v. Ex’ra of Rogers, 5 Hamm. 169, 171.) In other words, nothing must be 
left to conjecture, and if the bill be so loosely drawn as to leave the matter in doubt, 
the proceeding below will be sustained, notwithstanding there be some reason to stw- 
peet that error might have intervened. (Adams v. Ellis, 1 Aik. Rep. 24. Eaton v. 
Houghton, id. 380.) In Virginia, where the bill is so imperfectly drawn that no satis- 
factory opinion can be formed upon it, the course is to remand the cause for trial. (Be- 
attie v. Tubb’s adra’rs, 2 Munf. Rep. 373. Hairston v. Cole, 1 Rand. Rep. 461. 
Barrett v. Tazewell, 1 Call’s Rep. 187. Fowler v. Lee, 4 Munf. Rep. 373. Thomp- 
son v. Cumming, 2 Leigh’s Rep. 321.) But this practice seems not to have been gen- 
erally adopted, most of our courts having acted upon the principle above stated, of 
presuming that the court below did right, until the contrary expressly appear. Ac- 
cordingly it has been held, that if the evidence on which instructions to the jury were 
intended to bear, be not presented by the bill, the court will not adjudge such instruc- 
tions erroneous. (Harrisons v. Baker, 1 J. J. Marsh. Si 7, 318.) And where instruc- 
tions were asked for, upon certain facts, it appears necessary to set forth in the bill, 
that evidence of such facts was given to the jury. (Vassee v. Smith, 6 Cranch, 226, 
233 , note.) So, if the exception involves the sufficiency of the facts proved, it should 
be shown that the evidence detailed is all which was given to the point. (Stearns v. 
Warner, 2 Aik. Rep. 26. Richardson v. Denison, 1 id. 210.) Where the copy of a 
deed appeared by the bill to have been received, after objection, instead of the original, 
and the bill did not profess to detail the whole evidence, the court presumed that other 
evidence was given, making out a good title, independent of the deed. (Hodges v. 
Crutcher, 1 J. J. Marsh. 504.) In another case, the ground of error relied on, was 
the admission of a bond on the trial, variant in respect to the time of payment from 
the one set out in the declaration ; and though the bill of exceptions did not profess to 
set out the whole evidence, the court refused to presume that another bond, correspond- 
ing with the one declared on had been introduced, inasmuch as it appeared pretty 
clearly from the bill, that the instrument so introduced was the foundation of the judg- 
ment rendered. (Rudd v. Thomas, 1 J. J. Marsh. 299, 300.) 

It has been intimated, in a previous part of this note, that error cannot be sustained 
on the ground that the court omitted to charge on any given point, unless their atten- 
tion was specifically called to such omission. Where an exception is taken for such 
cause, the fact that their attention was 60 called to the omission, and that they were 
requested to supply it, but neglected, or refused, should appear expressly and affirma- 
tively by the bill. (Pennock v. Dialogue, 2 Peters, 15, per Story, J. Law v. Mer«* 
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rills, 6 Wend. 268, 21 4. Fisher v. Larick, 7 Serg. &, Rawle, 99, 102, per Tligham, 
C. J. United States v. Burnham, 1 Mason, 57, 69. Dunlop v. Patterson, 5 Cowen’s 
Rep. 243. Douglass v. M’Allister, 3 Cranch, 298. Smith v. Carrington, 4 id. 62. 
Burtch v. Nickerson, 17 John. Rep. 217, 218. State v. Catlin, 3 Verm. Rep. 530.) 

If the error relied on consist in the exclusion of evidence offered, the bill should show 
clearly that such evidence was relevant at the time when the decision complained of 
was made. (Turner v. Fendall, 1 Cranch, 132. Jackson, ex dem. Webb, v. Rob- 
ert’s ex’rs, 11 Wend. 422, 428. Eaton v. Houghton, 1 Aik. Rep. 380. Gratz v. 
Gratz, 4 Rawle, 411, 430.) And though a matter may possibly have been relevant, 
yet this is not enough ; it must be made distinctly to appear how it was so ; and the 
court will not interfere on account of its rejection, unless the relevancy be shown affir- 
matively. Accordingly, where, on a question of forging a bond in 1807, a person, not 
the alleged forger, said, speaking of the bond, some 13 years after its date, “my pen 
has not forgot to write,” which might, by some possibility, have been made material; 
yet not appearing affirmatively to have been so on the bill of exceptions, the court re- 
fused to adjudge its exclusion erroneous. (Rowt’s adm’r, v. Kile’s adm’r, 1 Leigh’s 
Rep. 216, 223, 4.) 

It should be remarked, however, that there is no necessity for stating specifically the 
object of evidence offered and overruled, unless the opposite party had asked for such 
object. If the bill does not state the precise object, the plaintiff in error has a right to 
make it appear that the evidence would, in any manner, have been relevant ; (Rich- 
ardson v. Stewart, 4 Binn. 198 ;) or, in any degree aided in enabling the jury to de- 
termine a material fact. (Coleman v. Allen, 3 J. J. Marsh. 229.) Nor is a party 
bound, when he calls a witness who is competent, to announce the fact which he in- 
tends to prove by him before he is sworn ; and if the court reject such witness, it is er- 
ror, although it do not appear whether his testimony would have been material, or not. 
(Force v. Smith, 1 Dana’s Rep. 151, 2.) 

The evidence offered should likewise appear to have been competent, as well as 
relevant ; and in Maryland, where it was left doubtful, by the bill of exceptions, wheth- 
er the entire testimony offered and rejected was not hearsay, part being unquestiona- 
bly so, the appellate court made a^ comparison of the several parts of the testimony, 
and adjudged the whole hearsay, and therefore incompetent. (Williamson v. Dillon r 
1 Harr. & Gill, 444.) So, where a book of accounts of one party was offered against 
another, to prove a debt, without other proof appearing by the bill of exceptions to 
have been proposed, verifying the book; held, that the book was properly rejected* 
(The People v. Genung, 1 1 Wend. 18, 21.) And where parol evidence has been ex- 
cluded which might have been competent, in connection with a record, the bill should 
state that such record was offered. (Dowell v. Burrill’s adm’r, 4 Rand. Rep. SI 7.) 
And if the book of a teller in a bank was admissible, in connection with the teller’s evi- 
dence, and was excluded, a bill of exceptions founded upon such exclusion should 
clearly show that the book was offered in connection with the evidence of the teller* 
(Courtney v. The Commonwealth, 5 Rand. Rep. 666.) 

If the bill be founded upon the improper admission of evidence, the party must show 
that it was introduced, and set forth such evidence at length, or the court on error wilt 
not interfere. (Snowden v. Warder, 3 Rawle, 101. Thomas v. Tanner, 6 Monroe, 
52, 53.) 
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And where the evidence consisted of a deposition, to which an exception was taken 
lor impertinency, the court refused to interfere, because the deposition was not set out 
upon the record. (Stearns v. Warner, 2 Aik. Rep. 36, 38. See Gratz v. Gratz, 4 
Rawle, 411, 430, S. P.) In such cases, if the court can suppose any possible state of 
facts to which the testimony admitted might have been relevant, it shall be presumed 
that auch state of facts existed ; (Swill’s Ev. 168 ;) and care should therefore be taken 
in framing the bill, to exclude such presumption. 

The bill, too, ought, in strictness, to show that the exceptions were taken at the tri- 
al, and at the proper time. (Walton v. The United States, 9 Wheat. Rep. 651. Law 
v. Merrills, 6 Wend. 368. Law v. Jackson, 8 Cowen’s Rep. 746. Ex parte Brad- 
street, 4 Peters, 107. Biggs v. M’llvaine’s ex’x, 3 Marsh. Ky. Rep. 360.) But in 
New- York, the court will intend, from the fact of the judge or judges having signed 
the bill, that the exception was taken at the proper time. This was so held, where, 
from the order of statement in the bill, the exception appeared to have been made to the 
charge after the verdict had been pronounced. (Harlow v. Humiston, 6 Cowen’s Rep. 
189. Wakeman v. Lyon, 9 Wend. 341, 243, S. P.) So also where the bill presented 
various objections to the admissibility of evidence, and the charge of the judge, though 
it did not expressly show that any exceptions were taken, the court said they would 
look into the case, notwithstanding the omission, upon the presumption that excep- 
tions bad been taken, from the fact of the bill being sealed. (MS. May term, 1991, 
cited in Graham’s Pr. 384.) 

The practice of the supreme court of the United States seems to require indispen- 
sably that the bill should be so constructed, in point of form, as to appear to have been 
signed at the trial, whether it was so in point of feet or not. (Walton v. The United 
States, supra.) And the court of errors in New-York have gone far toward approv- 
ing of this practice. (Law v. Merrills, supra.) The supreme court in New-York, 
however, have not adopted it ; and per Savage, C. J. : “ It seems to me it is a com- 
pliance with the statute, if it (the bill) appear to have been settled before judgment 
rendered.” (Dean v. Gridley, 10 Wend. 354, 356.) But as this part of the bill is 
mere matter of form, and to avoid conflict with what is deemed correct practice in tfajU 
court of errors, leave was given to the plaintiff in error to amend in the case 
pursuant t62 R. S. 435, §8, 9. (id.) 

S igni ng the bill , fyc. The New-York statute on this subject is as follows : “ If the 
truth of the case be fairly stated in such exceptions, it shall be the duty of the person 
or panoue composing the court, or the major part of those who were present when the 
decision excepted to was made, to sign and seal such statement ; and they may be 
compelled to do so by the court to which any writ of error may by law be brought up- 
on the judgment rendered in such cause, or which shall have authority to decide on 
such exceptions, when returned to them.” (2 R. S. 422, § 75.) 

By this provision, the bill is to be signed by the person or persons composing the 
court, 4re. And before the statute, where the bill was signed by the chief justice in. 
stead of the circuit judge before whom the trial was bad, the court of errors refused 
to notice it, considering it a nullity ; but they allowed the assignment of errors to be 
withdrawn on payment of costs, that the plaintiffs in error might move in the court 
below to have the- bill corrected and bring it up on eertionuri. (Law v. Jackson, 8 
Cowen’s Rep. 746.) 
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If not signed by all the persons composing the court, it may be signed by the major 
part of those who were present when the decision complained of was made . Under a 
statute previous to the one above referred to, it was held that the bill must be signed 
by a sufficient number to constitute a court, or it would not be noticed. (Pratt v. 
Malcolm, 13 John. Rep. 320.) So in Virginia. (Gordon v. Browne’s ex’r, S Hen. & 
Munf. 219.) Whether this is so now in New-York since the above statute, quere. 

The bill must also be sealed . (2 R. S. 422, § 75.) And in Maryland, where a bill 

was signed, but not sealed, it was held a, nullity. (Davis v. Wilson, 2 Har. &, John. 
345.) 

It has-been decided in New-York, that if the bill is signed by the judges of a court 
of common pleas, in vacation, they must be together acting as a court, or it will be ir- 
regular. (Clark v. Dutcher, 19 John. Rep. 246. Midberry v. Collins, 9 John. Rep<. 
345.) But where a bill of exceptions had been presented in dpen court for signature, 
and the judges refused to sign it, solely on the ground that it was presented too late, 
and they were afterward commanded to sign and did sign it in vacation without being 
together, the supreme court refused to quash it, holding it properly signed. (The 
People, ex reL Etheridge, v. Herkimer C. P., 7 Wend. 536.) 

By the English practice, if the judges refuse to sign the bill, the party aggrieved, 
by the denial may have a writ upon the statute commanding the same to be done. 
This writ recites the form of the exception taken and overruled, and it follows vobis 
proecipimus quod si ita est tunc sigiUa vestra apponatis ; and if it be returned quod non 
ita est , an action will lie for a false return, and thereupon the surmise will be tried ; 
and if found to be so, damages will be given, and upon such recovery a peremptory 
writ issues. (2 Bull. N. P. 316.) In Sikes v. Ransom, (6 John. Rep. 279,) it is said 
that though there is no case to be found, in which the king’s bench had issued a man- 
damus to the common pleas, directing them to seal a bill of exceptions, (such writ 
having been issued from chancery only,) yet they legally might do it. (See Reg. 
Brev. 182.) 

The supreme court of New-York issue such writ. (Sikes v. Ransom, supra. The 
People v. The Judges of Westchester, 2 John. Cas. 118. The People v. The Judges 
of Washington, 2 Cain. Rep. 97.) They do not, however, grant a peremptory man- 
damus in the first instance ; and the above cases will, in some measure, show for what 
cause, and under what circumstances, a peremptory mandamus will be denied after an 
alternative one has issued. See also on this subject, Clark v. Dutcher, 19 John. Rep. 
246 ; Midberry v. Collins, 9 id. 345 ; Lanuse' v. Barker, 10 id. 312 ; Pratt v. Malcolm, 
13 id. 320; Shipherd v. White, 3 Cowen’s Rep. 32; Marsh v. Rulifson, 7 id. 102; 
Pomroy v. Preston, 2 Cain. Rep. S73 ; Porter v. Harris, 4 Call’s Rep. 485 ; Springer 
v. Peterson, 1 Blackf. 188. 

In Kentucky, a practice somewhat anomalous prevails. If the inferior court refuse 
to sign a bill of exceptions, a certificate of the by-standers that it was presented to the 
court, and that the judges refused to sign it, and that the statement in the bill is true, 
is sufficient to give it validity. (Wright v. Nichols, 1 Bibb’s Rep. 298.) Aliter , if 
the by-standers omit to certify the truth of the statement in the bill, (id.) If the by- 
standers certify the truth of the statement, and the court admit it of record, without 
certifying why they refused to sign it, it will be taken as true on the mere certificate ; 
but if the court certify, as the ground of their refusal, that the statements in the bill are 
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untrue, the by-stander’s certificates must be supported by affidavits, (id.) If the 
judge admit the bill of exceptions to record, and certify, as the ground of his refusal to 
sign it, that its statement of the evidence is garbled, and certify wherein the statement 
differs from the evidnce given, and seal and certify his statement ; the bill of excep- 
tions, as corrected by the judges’ certificate, will be taken as part of the record, al- 
though not certified as true by the by-standers, nor supported by affidavits, (id.) 

When a hill of exceptions operates as a stay of proceedings. In thc^supreme court 
of New-York, after the bill is drawn and amendments proposed, and both are deliver- 
ed to the judge for the purpose of settlement, this operates as a stay of proceedings 
until it is settled. (Rosevelt v. The Heirs of Fulton, 7 Cowen’s Rep. 107.) After it 
is settled, it operates, per se, a stay of proceedings, (id.) But until it is delivered to 
the judge, with the amendments, time should be obtained by an order, (id.) Even 
this, however, will not prevent a rule nisi for judgment. (Moran v. Dawes, 4 Cowen’s 
Rep. 22.) 

Since the above decisions were made, however, a statute has been passed, which su- 
persedes them almost entirely, so far as personal actions are concerned ; and allows the 
party, in whose favor the verdict was rendered in such action, to proceed to judgment 
and execution, notwithstanding the bill of exceptions, unless the proceedings be ex- 
pressly stayed. (L. N. Y. 1832, sess. 55, c. 128, § 1.) 

Where there is an order to stay proceedings till the settlement of a bill, the party 
tendering the bill is entitled to a reasonable time, after attending before the judge for 
settlement, to engross the same, and obtain the signature of the judge ; and antil the 
judge’s signature is obtained, the bill is not settled ; and a judgment entered previous 
thereto will be set aside as irregular. (Pelletreau v. Moore, 9 Wend. 493.) 


NOTE 546— p. 313. 

In New-York, it is provided by statute that a bill of exceptions, signed in a cause, 
shall not prevent the argument of a motion to set aside the verdict in such cause, on 
the ground that such verdict was against evidence ; but such motion may be argued, 
either before or after the decision of the court on the bill of exceptions, as the court 
shall direct. (2 R. S. 422, § 76.) The following remarks of the revisors, in proposing 
this section, explain the reason of it : “By the existing practice, the court will not al- 
low both a bill of exceptions and a case to be argued. But a bill does not present the 
question, whether the verdict was contrary to evidence, (vide Foot v. Wiswall, 14 
John. Rep. 304,) which, it is conceived, a party should not be prohibited from present- 
ing, because he has also objections to the testimony itself.” (4 Rev. Rep., chap. 7, ti- 
tle 4, art. 4, p. 67.) 


NOTE 547— p. 313. 

See 8 Cowen’s Rep. 754, note (a,) S. C. In Willans v. Taylor, (6 Bing. 512,) the 
defendant sent the plaintiff, at the suggestion of the chief justice, the bill of exceptions, 
in order , that he might agree to it, or suggest alterations before it was signed. On 
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the same day, the defendant, who bad also brought a writ of error, gave a rule to 
transcribe. The plaintiff having taken no notice of the bill, a judge’s order was ob- 
tained, calling on him to return it to the defendant. Cross, serg’t, obtained a rule nisi 
to discharge this order, on the ground that the defendant, by bringing a writ of error, 
had waived his bill of exceptions, and relied on Dillon v. Parker, cited in the text. But 
the court held that the plaintiff had no right to retain the bill in this way, and that it 
would be for the court of error to say whether they would notice it or not. Afterward, 
the case coming before the king’s bench, the bill, on consideration of the special cir- 
cumstances, was allowed to be tacked to the record. (Taylor v. Willans, 2 Barn. & 
Adolph. 845.) 


NOTE 548— p. 314. 

No joinder in demurrer can be required, while there is any matter of fact in contro- 
versy between the parties. It is not the proper office of such proceedings, to bring 
before the court an investigation of the facts in dispute, or to substitute them in the 
place of the jury for the purpose of weighing the force of the testimony, or the pre- 
sumptions arising from the evidence. The true and proper object of such a demurrer 
is to refer to the court the law arising from the facts. It supposes, therefore, the facts 
o be already admitted and ascertained, and that nothing remains but for the court to 
apply the law to those facts. If there is parol evidence in the case, which is loose and 
indeterminate, and may be applied with more or less effect to the jury, or evidence of 
circumstances, meant to operate beyond the proof of the existence of those circumstan- 
ces, and to conduce to the proof of other facts, the party demurring must admit the 
facts, of which the evidence is so loose, indeterminate and circumstantial, before the 
court can compel the other side to join therein. (Fowle v. The Common Council of 
Alexandria, 11 Wheat. 320, 321, per Story, J. Young v. Black, 7 Cranch, 565, 568. 
Lessee ofMaus v. Montgomery, 11 Serg. & Rawle, 329. Duerhagen v. The United 
States Ins. Co., 2 Serg. & Rawle, 185, 187.) Indeed, the case made for a demurrer 
to evidence, is, in many respects, like a special verdict. It is to state facts, and not 
merely the testimony which may conduce to prove them. It is to admit whatever the 
jury might reasonably infer from the evidence, and not merely the circumstances which 
form a ground oft presumption. (Fowle v. The Common Council of Alexandria, 11 
Wheat. 320, 323.) And where a party, by demurring, will take the question from the 
proper tribunal, the court is not scrupulously nice, to adjust the balance of evidence, 
but will be extremely liberal in their inferences from the testimony, as against such 
party. (Bank of the United States v. Smith, 11 Wheat. 171. Patrick v. Hallett, 1 
John. Rep. 241.) It is true, forced and violent inferences are not allowed. (Paw- 
ling v. The United States, 4 Cranch, 219, 222. Hansborough’s ex’rs v. Thom, 3 
Leigh’s Rep. 147. Stephens v. White, 2 Wash. Rep. 203, 210.) But any inference, 
which the jury might, with the slightest degree of propriety, make from the evidence, 
i 9 to be conceded ; for it never was intended that by a demurrer the court should be- 
come triers of the facts. (Dickey v. Schreider, 3 Serg. & Rawle, 413, 416.) If the 
evidence be uncertain, or circumstantial, the party by whom it is offered may specify 
the facts which he wishes to have admitted, an d the demurrant should then .concede 
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all that the evidence could possibly establish, before the opposite side can be compelled 
to join in demurrer. (Duerhagen v. The United States Ins. Co., 2 Serg. & Rawle, 
185, 187.) And if one fact tends to the induction of another, the last fact should also 
be expressly admitted, (id. per Tilghman, C. J.) 

But if the party against whom the demurrer is offered, joins in demurrer, neglecting 
to insist on these admissions as a preliminary, the court will proceed, and draw the 
tame inferences against the demurrant which the jury might have drawn. (Colum- 
bian Ins. Co. v. Catlett, 12 Wheat. 383, S89. United States Bank v. Smith, 11 id. 
171, 179. Patrick v. Ludlow, 3 John. Cas. 10, 14, 15. Forbes v. Church, id. 159, 
160. Lewis v. Few, 5 Johns. Rep. 1 , 34. Lessee of Ross v. Eason, 4 Yeates’ Rep. 
54. Steinbach v. Columbian Ins. Co., 2 Cain. Rep. 129, 134. Smith v. Steinbach, 2 
Cain. Cas. in Err. 158, 171. Lowry v. Mountjoy, 6 Call’s Rep. 55. Snowden v. 
Phoenix Ins. Co., S Binn. Rep. 457. Pawling v. The United States, 4 Cranch, 219.) 
Though it is said, in Fowle v. The Common Council of Alexandria, (11 Wheat. 323,) 
that “ if there be such a joinder, without such admission, leaving the facts unsettled 
and indeterminate, it is sufficient reason for refusing judgment upon the demurrer ; 
and the judgment, if any is rendered, is liable to be reversed for error.” 

In Virginia the practice seems to be different from what it is in most of the courts in 
this country, or in England. The difference will be explained by the following ex- 
tract from the opinion of Green, J., (the other judges concurring) in Whittington v. 
Christian, 2 Call’s Rep. 353, 357 : “ From the authorities showing the original prac- 
tice of the English courts, it appears that the former practice was, to require the party 
demurrant to admit upon the record the existence of all facts which the evidence offer-* 
ed by the other party conduced to prove. Those facts were to be ascertained by the 
court ; and in this respect, the court might err in opinion, and if so, and the party re- 
fused to make the admission, he lost the benefit of his demurrer ; or if he made the ad- 
mission on record, it bound him irrevocably. In the latter case, the error of the court 
could never be corrected ; and in the former, not without a protracted litigation, at- 
tended with great delay and expense, to wit, by bill of exceptions and appeal. To 
avoid this inconvenience, the modern practice is, especially in Virginia, where it 
has been sanctioned bv repeated decisions of this court, to allow either party to demur, 
unless the case be clearly against the party offering the demurrer, or the court should 
doubt what facts should be reasonably inferred from the evidence demurred to, in 
which case the jury is the most fit tribunal to decide ; to put all the evidence on both 
aides into the demurrer ; and then to consider the demurrer, as if the demurrant had 
admitted all that could reasonably be inferred by a jury from the evidence given by 
the other party, and waived all the evidence on his part, which contradicts that offered 
by the other party, or the credit of which is impeached ; and all inferences from his 
own evidence which do not necessarily flow from it.” The propriety of this rule, al- 
lowing the whole evidence to be put into the demurrer, and then compelling the other 
party to join, witliout calling upon the demurrant to concede what the evidence con- 
duced to prove, has been questioned. Carr, J. in Green v. Judith, (5 Rand. Rep. 1, 
4 ,) expressed his regret that it had been so settled, and considered it a departure from 
the practice elsewhere. He said, “ I confess the English practice seems to me much 
the safest and best The facts being settled one by one, the parties distinctly see the 
naked case, and understand precisely on what facts the court will act ; and passing 
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these facts thus in review, the demurrant can more clearly see, before the step is irrev- 
ocably taken, whether he can safely demur ; and the adversary is likewise enabled to 
discover whethere there be not some weak point in his evidence, which he has it in his 
power to strengthen. This analysing process, reducing the case to its elements, would 
also have a strong tendency to discourage demurrers to evidence ; an effect which 
courts have generally thought would be beneficial.” But he admitted the practice 
was loo firmly established there, to be disturbed, (id. See also Hansborough’s ex’rs 
v. Thom, 3 Leigh’s Rep. 147. Hyers v. Green, 2 Call’s Rep. 468. Hyers v. Wood, 
id. 483, 494, 6, and note. Whittington v. Christian, 2 Rand. Rep. 353. Norveil v. 
Camm, id. 68. Harrison v. Brock, l Munf. Rep. 22.) 

In Connecticut it has been held, that neither party is bound to join in a demurrer to 
parol evidence, though it is otherwise as to written evidence. (Town of Hampden v. 
Town of Windham, 2 Root’s Rep. 1 99, 200. Fowler v. Macomb, id. 388. Bromster 
v. Dana, 1 id. 266. Sed vide S wifi’s Ev. 173.) 

In Indiana, one party has a right to demur to the evidence of the other, though it be 
parol ; and his adversary is bound to join in demurrer. (Shields v. Arnold, 1 Black- 
ford, 109. Dougherty v. Campbell, id. 39.) 

In New- York, a demurrer to evidence is a proceeding inapplicable to a justice’s 
court. (Reynolds v. Bedford, 3 Cain. Rep. 140.) 


NOTE 549— p. 315. 

Whether the refusal of a court to compel a party to join in a demurrer to evidence, 
can be made the subject of a bill of exceptions ; quere. (Young v. Black, 7 Cranch, 
565.) Livingston, J., expressed in this case a very strong conviction that it could 
not ; for “ such applications must ever be made to the discretion of the court which tries 
the cause ; and such court will generally be in a situation to decide more correctly, 
having all the circumstances of the case before it, than an appellate tribunal. And if 
it should commit a mistake, in the exercise of its mere discretion, in refusing to compel 
a party to join in a demurrer to evidence, or in refusing to grant a new trial, or in re- 
fusing to continue a cause, or in any other matter resting solely in discretion, I have 
no hesitation in saying that less mischief and injury will arise from obliging parties 
now and then to submit to such inconveniencies, than to open a door to the endless 
litigation which will be produced by permitting appeals in all the variety of cases of 
this nature, which must necessarily arise, in the progress of every contested action, 
and which, in Great Britain, have never yet been assigned for error.” (id. 569.) 
Johnson, J., and Marshall, Ch. J., declined giving any opinion. Story, J., concurred 
in opinion with Livingston, J. 

Several cases are to be found in which exceptions for this cause have been taken 
and passed upon, but none, we believe, where the precise question has been decided* 
(See the cases cited in the next preceding note.) 
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NOTE 550 — p. 317. 

Whether an instrument produced is in truth a record or not, has been held to be al- 
ways open to inquiry. Thus, in Brier v. Woodbury, (l Pick. Rep. 362,) parol evi- 
dence was admitted to show that an execution which was returned and filed, had been 
fraudulently altered, by inserting a direction to a constable. “ It cannot be doubted,” 
says Parker, J., delivering the opinion of the court, “that any thing produced as a 
record may be shown to be forged or altered ; if it were not so, great mischiefs might 
arise. A record is conclusive evidence, but what is or is not a record is matter of ev- 
idence, and may be proved like other facts.” (id.) And if words have been struck out 
of a record so as to render it erroneous, witnesses maybe examined to shew such 
words were improperly struck out; but not to falsify the record by shewing that an 
alteration, whereby the record was made correct, was improperly made. (2 Ev. Poth. 
154. Dickson v. Fisher, 1 Bl. Rep. 664. 4 Burr. 2267, S. C. Adams v. Betz, 1 

A\ atts’ Rep. 425, S. P .) Where, on an issue of mil tiel record , the defendant offered 
evidence to show that a recognizance, purporting to be taken before the prothonota- 
ry, was in fact taken before another person, it was held that the court might decide on 
view of the record, and were not bound to receive the evidence. (Patton v. Miller, 13 
Serg. & Rawle, 254,) This decision goes upon the ground, that inasmuch as the 
court are presumed to know the hand-writing of their officers, and of those persons 
employed by their officers to write for them, they were able to determine the point in 
issue by inspection ; if, on inspection, they are satisfied, then are they under no obli- 
gation to receive evidence aliunde; but otherwise, it seems, they may and doubtless 
would receive such evidence, (id. and see Brier v. Woodbury, 1 Pick. Rep. 368.) 

It ought to be observed, that nothing can receive the consideration and respect due to 
a record, until it shall have been entered as such or enrolled. (Jenk. Cent. 25. Knight’s 
case, 1 Salk. S29. Moor v. ltisdell, 1 Ld. Raym. Rep. 243.) Accordingly where, on an 
issue of nul ticl record , a judgment was produced, and to rebut that evidence the plain- 
tiff produced a rule setting aside the judgment for irregularity, the court held that the 
writing on the minutes could not be received as evidence against the record. (Cros- 
well v. Byrnes, 9 John. Rep. 287. See Den v. Downam, 1 Green’s Rep. 135.) 


NOTE 551— p. S17. 

S. P., Den v. Downam, 1 Green’s Rep. 135; Berks &, Dauphin Turnpike Co. v. 
Hendel, 11 Serg. & Rawle, 123; Hess v. Heebie, 6 id. 57; Leech v. Armitage", 2 
DalL 125; Green v. Ovington, 16 John. Rep. 58; Commonwealth v. Churchill, 5 
Mass. Rep. 174, 182 ; Whiting v. Cochran, 9 id. 532 ; Wright v. Mott, Kirby’s Rep. 
152 ; Witter v. Brewster, id. 422 ; Butler v. Butler, 1 Root’s Rep. 275 ; Bush v. Bv- 
vanks, 2 id. 248 ; Austin v. Rodman, 1 Hawks’ Rep. 71 ; Foster v. Dean, 4 id. 299. 
The rule stated in the text and recognized in the foregoing cases has been sometimes 
carried to great lengths. Thus, in Field v. Gibbs, (1 Peters’ C. C. Rep. 155,) it was 
held that a party to a judgment rendered in Pennsylvania, in the record whereof it ap- 
peared that he had pleaded by attorney, could not allege, in an action on such judg- 
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ment in another state, that he had no notice of the original suit, and never authorized 
any one to appear for him. In Massachusetts, also, if the record states that the de- 
fendant had notice of the original suit, or appeared in defence to the action, it seems 
no averment is allowed to the contrary ; but where, in the record of a judgment 
against W. & F., it appeared from the officer’s return that no process had been serv- 
ed on F., and that the plea was filed by one G., attorney for W., and the record did 
not show that F. had ever been within the state where the judgment was rendered, 
held, that a recital by the clerk, before the entry of judgment, that “ W. & F. came 
by their said attorney,” 8lc. could not be taken to be an assertion of record that F. ap- 
peared to the action. (Hall v. Williams, 6 Pick. Rep. 232.) Other authorities assume 
a different, and, as we think, a more consistent aspect. Thus in Connecticut, in an 
action on a judgment rendered in another state, evidence on the part of the defend- 
ant that he had no legal notice of the suit and did not appear was held admissible, 
though the record stated expressly that the defendant appeared and pleaded by attor- 
ney* (Aldrich v. M’Kinney, 4 Conn. Rep. 380.) So in New-York, in a similar case, 
where the record stated that the defendant appeared to the suit , held that such state- 
ment was mere pi'ima facie evidence of appearance, and in an action on the judgment, 
the defendant might aver and prove that he did not appear. (Starbuck v. Murray, 5 
Wend. Rep. 148.) The case proceeds expressly upon the broad principle, that an ap- 
pearance, under the circumstances, was necessary to confer jurisdiction over the per- 
son of the defendant; and that any fact stated in the record, upon which jurisdiction 
depends, may be put in issue and controverted with the same freedom as other facts 
to which the "record has no relation. Marcy, J., who delivered the opinion of the 
court, speaking wiih reference to the objection that as the record imports perfe<?t ver- 
ity, no averment could be heard in opposition to it, exposes the impropriety of apply- 
ing that doctrine in such instances, with great clearness and force. “ It appears to 
me,” he says, (id. 158,) “ that this proposition assumes the very fact to be established 
which is the only question in issue. For what purpose does the defendant question 
the jurisdiction of the court ? Solely to shew that its proceedings and judgments are 
void, and therefore the supposed record is not in truth a record. If the defendant had 
not proper notice of, and did not appear to the original action, all the state courts, with 
one exception, agree in opinion that the paper introduced, as to him, is no record ; 
but if he cannot shew, even against the pretended record, that fact, on the alleged 
ground of the uncontrollable verity of the record, he is deprived of his defence by a 
process of reasoning that is to my mind little less than sophistry. The plaintiffs in ef- 
fect declare to the defendant ; — the paper declared on is a record because it says you 
appeared, and you appeared because the paper is a record. This is reasoning in a 
circle. The appearance makes the record uncontrollable verity, and the record makes 
the appearance an unimpeachable fact. The fact which the defendant puts in issue 
(and the whole current of state authority shows it to be a proper issue) is the validity 
of the record, and yet it is contended that he is estopped, by the unimpeachable credit 
of that very recordffrom disproving any one allegation contained in it. Unless a court 
has jurisdiction, it can never make a record which imports uncontrollable verity to the 
party over whom it has usurped jurisdiction, and he ought not therefore to be estop- 
ped by any allegation in that record from proving any fact that goes to establish the 
truth of a plea, alleging want of jurisdiction. So long as the question of jurisdiction 
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is in issue, the judgment of a court of another state is, in its effect, like a foreign judg- 
ment ; it is prima facie evidence ; but, for all the purposes of sustaining that issue, it 
is examinable into to the same extent as a judgment rendered by a foreign court. If 
the jurisdiction of the court is not impeached, it has the character of a record, and for 

all purposes should receive full faiih and credit” The same may be said respecting 
any judgment, sentence or decree. A want of jurisdiction in the court pronouncing it 
may always be set up when it is sought to be enforced, or when any benefit is claim- 
ed under it ; and the principle which ordinarily forbids the impeachment or contradic- 
tion of a record, has no sort of application to the case. (Latham v. Edgerton, 9 Cow- 
en’s Rep. 227. Mills v. Martin , 19 John. Rep. 33. Borden v. Fitch, 15 id. 141, per 
Thompson, C. J. Slocum v. Wheeler, 1 Conn. Rep. 429. Buttrick v. Allen, 8. Mass. 
Rep. 273. Bissell v. Briggs, 9 id. 462. Jacobs v. Hall, 12 id. 25. Kilburn v. Wood- 
worth, 5 John. Rep. 37. Fenton v. Garlick, 8 id. 194. Pawling v. Bird’s ex’rs, 13 
id- 192. Phelps v. Holker, 1 Dali. 261. Kibbe v. Kibbe, Kirby’s Rep. 119. Stoyel 
v, Westcott, 3 Day’s Rep. 349. Mills v. Duryee, 7 Cranch, 481. Hampton v. M’- 
Connell, 3 Wheaton, 234, note (c). Haydock v. Cobb, 5 Day’s Rep. 5*^7. Smith v. 
Rhoades, 1 Day’s Rep. 168. Dennison v. Hyde, 6 Conn. Rep. 528.) 


NOTE 552— p. 317. 

For a very full collection of the English authorities, showing what are public and 
what are private statutes, the reader is refered to 9 Petersd. Abr. 190, note. 

Though a statute contains provisions of a private nature, as to incorporate a bank, 
&c. yet if it also contain provisions for the forfeiture of penalties to the state, or for the 
punishment of public offences in relation to such bank, it is a public statute. (Rogers* 
case, 2Greenl. Rep. 303. Rex v. Bagg, Skinn. 429.) It seems, however, that all 
laws incorporating banks are public statutes, which need not be specially pleaded ; for 
these institutions are public in their nature and character, and their operations affect 
the entire community. (Bank of Utica v. Sroedes, 3 Cowen’s Rep. 662, 684, per San- 
ford, chancellor. See Young v. The Bank of Alexandria, 4 Cranch, 384, 388.) The 
act incorpnrating the United States Bank is so ; (Roger’s case, 2 Greenl. Rep. 303% 
M’Culloch v. The State of Maryland, 4 Wheat. Rep. 316 ;) and whether it be pub- 
lic or not, there is no necessity of setting it forth in an action brought by the bank% 
(President, &c. of the United States Bank v. Haskins, 1 John. Cas. 132. See Far- 
mers’ & Mechanics’ Bank v. Jarvis, 1 Monroe, 4, 5.) So also an act incorporating a 
turnpike company, with a clause vesting the road in the people on a certain event, is, 
it seems, a public act; for “all highways, as contradistinguished from private ways, 
are common to all the people of the state, and concern them geneally. A new crea- 
tion of a highway, or a new modification of an ancient way, does not affect the mode 
of using it generally. It is still a highway, in the preservation of which all citizens are 
interested. It contributes essentially to their convenience. The toll is merely exact- 
able for its construction, maintenance and repair.” (Per Lansing, chancellor, in Jenkine 
Vol. !%• 101 
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v. Union Turnpike Co., 1 Cain. Cas. in Err. 86, 93.) Laws regulating the taking of fish 
are made for the public benefit to preserve the fish, and are public statutes of which 
judges will ex officio take notice ; (Burnham v. Webster, 5 Mass. Rep. 266 ;) espe- 
cially those imposing penalties on all persons offending against them. (Commonwealth 
v. M’Curdy, id. 324.) 


NOTE 553— p. 318. 

S. P., Bogardus v. Trinity Church, 4 Paige, 178, 197; Legrand v. Hampt Si«L 
College, 5 Munfi Rep. 324 ; Pearl v. Allen, 2 Tyl. Rep. 311 ; Whetcrofl v. Dorsey, 
3 Har. & M’Hen. 357 ; Portsmouth Livery Co. v. Watson, 10 Mass. Rep. 91 ; Dun- 
can v. Dubois, 3 John. Cas. 125 ; and see the cases cited in the next preceding note. 

In Kentucky, however, the courts judicially notice private as well as public acts, 
without their being formally pleaded. (Halbert v. Skyles, 1 Marsh. Ken. Rep. 368. 
Farmers’ & Mechanics’ Bank v. Jarvi3, 1 Monroe, 4, 5.) 

i- In Virginia private statutes need not be specially pleaded ; yet they must be exhib- 
ited to the court as documents, and are not noticed judicially like public statutes. (Le- 
grand v. Hamp. Sid. College, 5 Munf. Rep. 324.) 

The courts will judicially notice all statutes prescribing the limits of counties and 
towns. (Commonwealth v. Springfield, 7 Mass. Rep. 9.) And they will notice not 
only the tenor of a public statute, but the time of its passage also, when such time be- 
comes material. (The People v. Herkimer, 4 Cowen’s Rep. 345.) 

The public statutes of one state, however, will not be taken notice of judicially in 
the courts of another ; but are to be shown in the same manner as private statutes. 
(Pearsoll v. Dwight, 2 Mass. Rep, 84. Legg v. Legg, 8 id. 99. Walker v. Maxwell, 
1 id. 104. Beauchamp v. Mudd, Hardin’s Rep. 165. Herring v. Selden, 2 Aik. 12. 
Elliott v. Ray, 2 Blackf. Rep. 31. Cone v. Cotton, id. 82. Stout v. Wood, 1 id. 71. 
Canal Company v. Rail Road Company, 4 Gill &, John. 1 , 63, per Bland, chancellor. 
Haven v. Foster, 9 Pick. 112, 130. Talbot v. David, 2 Marsh. Ken. Rep. 603, 609, 
Tarlton v. Briscoe, 4 Bibb, 73, 75. Thomas v. Robinson, 3 Wend. Rep. 267. Shel- 
don v. Hopkins, 7 id. 435.) 

And as it respects the union at large, the act of congress relative to insolvent debt- 
ors within the district of Columbia is a private act, of which the courts in the several 
states are not bound to take notice, unless it is specially shown to them in pleading. 
(Wright v. Paton, 10 John. Rep. 300. See Canal Company v. Rail Road Company, 
1 Gill & John. 1, 63, per Bland, chancellor.) 


NOTE 554— p. 918. 

“ The facts recited in the preamble of a private statute may be evidence between 
the commonwealth and the applicant or party for whose benefit the act passed. But 
as between the applicant and another individual, whose rights are affected, the facts 
recited ought not to be evidence.” (Elmendorf v. Carmichael, 8 Litt. Rep. 472, 480.) 


Digitized by 


Google 



Ch. 2.] 


803 


Of Verdicts and Judgments , fyc. 

The court, in their opinion in this case, observe : “ We well know that such applica- 
tions are frequently made ex parte ; and if they are not entirely so, but the party af- 
fected appears and resists the statute, it is very questionable whether the facts recited 
ought to be evidence in a future contest. The legislature, in all its inquiring forms by 
committees, make no issue, and in their discretion may oi 1 may not coerce the attend- 
ance of witnesses or the production of records, and are frequently not bound by the 
rules of evidence applicable to an issue properly formed, the trial of which is an exer- 
cise of judicial power. Once adopt the principle that such facts are conclusive or 
even prima facie evidence against private rights, and many individul controversies 
may be pre-judged and drawn from the functions of the judiciary into the vortex of 
legislative usurpation. The appropriate functions of the legislature are, to make laws 
to operate on future incidents, and not the decision of or forestalling rights accrued or 
vested under previous laws. Hence such a preamble as the present, ought, in such a 
controversy, to be taken to answer the purpose for which it was intended ; that is, an 
apology for the passage of the act, and the reason why the legislature so acted. Such 
a preamble is evidence that the facts were so represented to the legislature, and not 
that they really existed.” (id.) Nor will an act, private in its nature, be admissible 
in evidence as against strangers, though it contain a clause declaring “ that it shall be 
deemed and taken to be a public act, and shall be judicially taken notice of without be- 
ing specially pleaded.” Such a clause relates merely to the forms of pleading, and 
does not vary the nature and operation of the act. (Brett v. Beales, 1 Mood. & Malk. 
421, 425.) 


NOTE 555— p. 319. 

So of various other defences, founded upon statutes — as, for instance, the statute of 
limitations, which the defendant cannot avail himself of under the general issue. (See 
2 Starkie’s Ev. 162, note (r). Graham’s N. \ . Pr. 195.) 


NOTE 556— p. 319. 

S. P., Levy v. Gadsby, 3 C ranch, 180 ; Graham’s N. Y. Pr. 195. 


NOTE 557— p. 321. 

This principle is universally acknowledged. See Burrill v. West, 2 N. Hamp. Rep. 
190; Wood v. Davis, 7 Cranch, 271 ; Davis v. Wood, 1 Wheat. Rep. 6 ; Paynes 
v. Coales, 1 Munf. 373; Turpin v. Thomas, 2 Hen. & Munf. 139 ; Jackson v. Ved- 
der, 3 John. Rep. 8 ; Case v. Reeves, 14 id. 79 ; Ryer v. Atwater, 4 Day’s Rep. 431 ; 
Killinsworth v. Bradford, 2 Overt.Tenn. Rep. 204 ; Wood v. Stephen, 1 Serg. &. Rawle, 
175 ; Estep v Hutchman, 14 id. 435 ; Tabor v. Perrott, 2 Gall. Rep. 565 ; Twambly 
v. Henley, 4 Mass. R. 441 ; Respublica v. Davis, 3 Yeates’ Rep. 128; Johnson v. 
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Bourn, 1 Wash. Rep. 187 ; Stevelie v. Read, 3 Wash. C. C. Rep. 274 ; Cleaton v. 
Chambliss, 6 Rand. Rep. 86; Neal v. M’Comb, 2 Yerg* Rep. 10, 12; Blount v. 
Darrach, 14 Serg. 8c Rawle, 184, 186, note ; Este v. Strong, 2 Hamm. Rep. 401 ; 
Fisk v. Weston, 5 Greenl. 410; Cowles v. Harts, 3 Conn. Rep. 516; Lessee of 
James v. Stookey, l Wash. C. C. Rep. 530; Chapman v . Chapman, 1 Munf. 399; 
Frazier v. Frazier’s ex’rs, 2 Leigh, 642, 650 ; Burke v. Granberry, Gilmer’s Rep. 25 ; 
Munford v. Overseers, 2 Rand. Rep. 313, 318. 


NOTE 558— p. 322. 

Vooght v. Winch, cited in the text, lias become a standing reference to prove that 
a judgment is never conclusive in its effect, unless specially pleaded. And if the diet* 
of the learned judges are to be our guide, we should certainly be constrained to adopt 
that proposition in its utmost amplitude. But how far was it embraced in the decis- 
ion actually made r The defendant, in the first action, prevailed upon the general is- 
sue ; in the second, after giving the record in evidence, he insisted that it was conclu- 
sive per se, and operated as an estoppel ; and the question presented, therefore, was, 
whether the plaintiff on this ground should be nonsuited. With the disposition which 
was made of that question, we have no fault to find ; for the defendant was clearly far 
from having entitled himself to a nonsuit by the simple production of the record, in- 
asmuch as the judgment evinced by it was, in no legal or rational sense, necessarily in- 
consistent with any right claimed by the plaintiff in the second suit. It might have 
been rendered because the plaintiff had failed to show himself injured by the wid- 
ening of the water channel, or because he had released his cause of action, or had 
given the defendant licence to do the acts complained of ; or, in short, upon any 
of the various grounds covered by the general issue in a special action on the 
case. (See per Dorsey, J. in Shafer v. Stonebraker, 4 Gill &. John. 345, 355, 6.) 
But the judges, in the opinions delivered by them, assume as the basis of their rea- 
soning, that the defendant could have rendered the judgment conclusive by pleading 
it specially as an estoppel, had he elected so to do — a position not countenanced, as is 
confidently believed, by any other authority, and the direct contrary of which has, in 
this country at least, been expressly and deliberately adjudged. (Shafer v. Stonebrak- 
er, supra. See also Evelyn v. Haynes, cited by Ld, Ellenborough, 3 East, 365.) It 
was doubtless their intention to follow the doctrine laid down in Trevivian v. Law- 
rence, (1 Salk. 276,) which is, substantially, that a parly by neglecting to plead an es- 
toppel when he may, thereby consents to waive the same, and submit the whole con- 
troversy upon its merits; and in this respect Vooght v. Winch is illusory, and emi- 
nently calculated to mislead ; for the defendant there had no option — no election to 
make — no consent to give. The record relied on by him as conclusive, was not so 
from its very nature ; standing alone, unaided by evidence aliunde, it was mere ground 
for a presumption, unfavorable to the plaintiff it is true, but like all other presumptions, 
liable to be overcome by counter testimony. The difficulty was intrinsic, and if noth- 
ing but the record itself was used, it must have been just as inconclusive in a special 
plea, as when brought forward under the general issue. Distinguishing, therefore. 
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between what was said in this case, and what the court were called upon to decide, 
and did decide, we may still venture the proposition, that a judgment does not depend 
for itt effect upon the manner in which it is introduced, but that when fairly admissi- 
ble under general pleadipgs, it is entitled to the same operation as if pleaded specially. 
Such was the opinion expressed by our author in the previous editions of the text; 
(see 1 Phill. Ev. 242, 3, Amer. cd. of 1820 ; id. 223, 4, Amer. ed. of 1816 ;) and we 
believe it has been too hastily omitted to give place to the case of Vooght v. Winch. 

In Pennsylvania, this subject has been much considered and very ably discussed ; 
and the propriety of those decisions which have admitted a judgment in a former 
suit to be given in evidence to the jury on the trial of a second suit for the same cause, 
between the same parties or those claiming under them, but at the same time have 
hdd that the jury were not absolutely bound by it, because it was not specially plead- 
ed, has been very seriously questioned. Thus, where the defendant, in an action for 
use and occupation, gave in evidence under the general issue, a former verdict and 
judgment in replevin, rendered on the issue of no rent in arrear, the court held them a 
bar ; and per Duncan, J. delivering the opinion : “ I know there are recent English 
decisions, that if the former judgment is not pleaded, but given in evidence on the gene- 
ral issue, it is not conclusive ; yet the law appears to have been settled to the contrary 
by many authoritative decisions, which I am not ^inclined to disturb.” (Cist v. Zeig- 
ler, 16 Ser. & Rawle, 282, 285.) Ip a subsequent case the action was for the continu- 
ance of a nuisance, to which the defendant pleaded not guilty, licence, and the statute 
of limitations; the plaintiff replied no licence, actio nonaccrevit , &c. ; and on the trial, 
to maintain the issue on his part, adduced the record of a former judgment rendered 
in his favor in a suit, where there were the same parties, the same pleas, and as the 
court presumed, the same matters in controversy. As to the effect of the judgment, 
it was held, that though it was powerful evidence for the jury, yet the plaintiff having 
neglected to rely on it by way of replication to the defendant’s plea of licence, had 
thereby chosen to leave the matter at large, and they were not estopped from saying 
the truth. (Kilheffer v. Herr, 17 Serg. &. Rawle, 319, 322.) “ These principles, 

however,” observes Rogers, J. delivering the opinion of a majority of the court, “ only 
apply where special pleading is required, for I agree that where the parties are not 
bound to plead or reply specially, ‘the record of a former recovery is conclusive evi- , 
dence, binding the plaintiff, the tjourt and the jury. In such case the party has no 
choice, and shall not be considered as having elected to have a re-investigation of the 
facts. And this is the meaning of chief justice D’Grey, when he says, “ this is, as a 
plea, a bar, and as evidence conclusive between the same parties.” (id. 322.) In a 
still later adjudication, an action of replevin was brought by P. against M,, for a large 
quantity of logwood ; M. pleaded " property,” and on the trial sought to give in evi- 
dence the record of a suit in the superior court of the city of New-York, in which P. 
prosecuted N., under whom M. claimed title, and obtained judgment for the price of 
the same logwood. The court held this admissible not only, but conclusive, even 
though P.’s judgment against N. was obtained during the pendency of the suit in'* 
which it was so offered as evidence. (Marsh v. Pier, 4 Rawle, 273. See Garvin v. Daw- 
son, 13 Serg. & Rawle, 246.) “ Although,” say3 Kennedy, J. deliving the opinion in 
Marsh v. Pier, supra, “ the judgment of the superior court of the city of New-York was 
rendered during the pendency of the present action, still I think it waB not necessary 
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to plead it, in order to make it admissible evidence, because it was in effect the decis- 
ion of a competent court of jurisdiction, given in affirmance of the sale of the logwood, 
mentioned in the record of the judgment made by the defendant therein named, be- 
fore the commencement of this action, under which the defendant here claims a right 
to the logwood. Neither do I conceive that it was necessary to plead it, in order to 
make it conclusively binding upon the jury against the plaintiff below ; for it was prop- 
erly admissible under the plea of property, of which I entertain no doubt, as it went 
directly to establish the validity of the sale of the logwood, under which the defendant 
below claimed it ; it being the judgment of a competent court, must be considered the 
conclusion or sentence of the law on the facts of the case, and therefore not to be set 
aside, reversed or disregarded by either court or jury in this action. This doctrine, as 
I conceive, is not inconsistent with the rule laid down by a majority of the court in 
Kilheffer v. Herr, (17 Serg. & Rawle, 322,) but comes within the qualification there 
mentioned, that wherever the party is not bound to plead specially to enable him to 
give the record of a former recovery in evidence, it will, when given in evidence, al- 
though not pleaded, be conclusive and binding upon the plaintiff, the court and the 
jury. 1 Phill. Ev. 223, 4, (New-York, 1S1 6.) When a subject or question in contro- 
versy has been once settled by the judgment of a competent tribunal, it never ought 
to be permitted to be made the ground of a second suit between the same parties, or 
those claiming under them, as long as the judgment in the first suit remains unrevers- 
ed.” (Marsh v. Pier, supra, p. 237.) 

In Kilheffer v. Herr, supra, Huston, J. denies that the doctrine of estoppel is strictly 
applicable to the case of a judgment. He says : “ an estoppel is always something 
personal — the party is estopped from recovering his claim, or proving his defence by 
some act in law or in deed, or in pais, which precludes him from going beyond it and 
proving all the case. It always arises from the act of the party estopped by it ; but if 
the opponent, instead of relying on this act, will go beyond it, and put the cause at is-, 
sue on other and especially anterior facts, the estoppel being waived by him who had 
a right to avail himself of it, ceases to opera te.” He then proceeds to illustrate the 
proposition by the same example given in Trevivian v. Lawrence ; after which he ob- 
serves : “ But a former trial, verdict and judgment, is not the act of the party, but of 
the tribunal which decided it, and to call it an estoppel, is a misapplication of terms ; 
it has not the distinguishing mark of an estoppel ; it is not the consequence of some 
act of the party bound by it ; it is a bar to future recovery in any court on the same 
point, between the same parties or privies, until reversed on appeal or writ of error ; 
and it is as much a bar in chancery, where an attempt is made to re-examine the 
matter once decided at law, as it is in a court of law ; it is as much a bar in actions 
where we cannot plead specially, as ejectment, as in any other action ; and as much a 
bar in an inferior tribunal where there are no pleadings, as in one where the pleadings 
are, or may be drawn out at length. Such are my impressions on this point, believing 
that the courts in this, and the other states, and the supreme court of the United States, 
have put the matter on its true ground, viz., th3t the peace and order of society, the 
structure of our judiciary system, and the principles of our government are the true 
grounds why such a judgment is conclusive. Iam not wiiling to leave this ground 
and rest it on the narrow and inapplicable one of estoppel.” (id. p. 325, 6.) 
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To the same effect are the remarks of Kennedy, J. delivering the opinion of the 
court in Marsh v. Pier, supra. “ The maxim nemo debet bis vexari , si constet curia 
quod sit pro una et cadem causa , being considered, as doubtless it was, established for 
the benefit and protection of the party, he may therefore waive it ; and unquestionably, 
so far as he is individually concerned, there can be no rational objection to his doing so. 
But then it ought to be recollected, that the community has also an equal interest 
and concern in the matter, on account of its peace and quiet, which ought not to be 
disturbed at the will and pleasure of every individual, in order to gratify vindictive 
and litigious feelings. Hence it would seem to follow, that wherever on the trial of 
a cause, from the state of the pleadings in it, the record of a judgment rendered by 
a competent tribunal upon the merits in a former action between the same parties, or 
those claiming under them, is properly given in evidence to the jury, that it ought to 
be considered conclusively binding on both court and jury, and to preclude all farther 
inquiry in the cause ; otherwise the rule or maxim, expedit republics ut sit finis litium , 
which is as old as the law itself, and a part of it, will be exploded and entirely disre- 
garded. But if it be part of our law, as it seems to be admitted by all that it is, it ap- 
pears to me that the court and jury are clearly bound by it, and not at liberty to find 
against such former judgment. A contrary doctrine, as it seems to me, subjects the 
public peace and quiet, to the will or neglect of individuals, and prefers the gratifica- 
tion of a litigious disposition on the part of suitors, to the preservation of the public 
tranquility and happiness. The result among other things would be, that the tribu- 
nal* of the state would be bound to give their time and attention to the trial of new 
actions for the same causes, tried once or oftener, in former actions between the same 
parties or privies, without any limitation other than the will of the parties litigant, to 
the great delay and injury, if not exclusion occasionally of other causes which never 
have passed in rem judicatem. The effect of a judgment of a court having jurisdic- 
tion over the subject matter of controversy between the parties, even as an estoppel, 
is very different from an estoppel arising from the act of the party himself in making 
a deed of indenture, &c. which may or may not be enforced, at the election of the 
other party; because whatever the parties have done by compact, they may undo by 
the same means. But a judgment of a proper court, being the sentence or conclusion 
of law upon the facts contained within the record, puts an end to all further litigation 
on account of the same matter, and becomes the law of the case, which cannot be 
changed or altered, even by the consent of $e parties, and is not only binding upon 
them, but upon the courts and juries ever afterwards, so long as it shall remain in force 
and unreversed.” (id. p. 288, 9. See also 2 Starkie’s Ev. 184, 5.) 

In Massachusetts, the courts professing to follow Trevivian v. Lawrence have laid 
down the following as the general rule : that “ When, in the course of the pleadings, 
the party who relies on matter of estoppel has no opportunity to plead it, he may shew 
it in evidence, and it will in general have the same effect as if pleaded. But when the 
matter to which the estoppel applies, is distinctly averred or denied by one party, and 
the other, instead of pleading the estoppel, as he may in that case, takes issue on the 
fact, he waives the estoppel ; and the jury are at liberty to find the truth.” (Howard 
v. Mitchell, 14 Mass. Rep. 241. Adams v. Barnes, 17 id. 365.) Accordingly, where 
the defendant in trespass upon lands pleaded in abatement, that one H. was co-tenant 
with the plaintiff upon which issue was joined ; and at the trial, the plaintiff claimed 
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that the defendant was estopped from showing the truth of his plea, because of a for- 
mer judgment, whereby the contrary was established, it was held that the plaintiff 
should have replied su$h judgment specially ; and not having done so when he might, 
the defendant Was not estopped. (Howard v. Mitchell, supra.) In Adams v. Barnes, 
supra, the other branch of the rule is illustrated. There it appeared that an action 
had been brought by a mortgagee to obtain possession of the mortgaged premises; 
the mortgagor had defended on the ground of usury ; but failing in his defence, the 
mortgagee obtained judgment. Afterwards the mortgagor conveyed to a third per- 
son all his right, who brought a writ of entry against the mortgagee, which he en- 
deavored to sustain by proof of the usury ; and it was held, that he was estopped by 
the judgment against his assignor; and that the mortgagee might avail himself of the 
estoppel without pleading it. “ The declaration,” says Jackson, J. delivering the opin- 
ion of the court, (id. 369,) “ contains no intimation of the origin of the demandant’s 
title ; and it "would have been irregular if it had. The demandant counts on his own 
seisin in fee, and alleges a disseisin by the tenant The latter could not know, from 
such a declaration* that the demandant’s title was from J. (the mortgagor.) He was 
not bound, nor would it even be safe for him to rely merely on the estoppel to J. and 
his assigns. Under such a declaration and the general issue, the demandant was at 
liberty to shew a right of possession in himself by any title, and any evidence in his 
power ; and the tenant might in like manner rebut the demandant’s evidence, and 
shew a right of possession or entry in himself. If an estoppel, by judgment or otherwise, 
made part of the tenant’s title, it was no more necessary for him to plead it, than it would 
have been to set forth in a special plea all his title deeds, and every other part of his ev- 
idence. A case might have arisen out of this transaction which would have required 
the estoppel to be specially pleaded. Suppose that, in the first suit, the mortgage had 
been proved to be usurious, and J. had accordingly recovered judgment ; this would 
have been an estoppel to B. (the mortgagee) and all persons claiming under him. If, 
then, he had assigned the mortgage to a stranger, and the assignee had brought a 
new suit on it, the assignee ought regularly to set forth in his declaration the mort- 
gage to B. and the assignment of it to himself. In such case, J. would know that the 
plaintiff had no title but as assignee of B. He might therefore plead the usury with 
a verification, as at common law ; and if it was denied by the plaintiff, J. might re- 
join the former judgment by way of estoppel. If, instead of such rejoinder, lie should 
take issue on the replication ; or, if he should plead the usury in the manner provided by 
statute, offering to prove it by his own oath ; he would, in either case, waive and lose 
the advantage of estoppel.” (id.) 

In Connecticut the rule has been laid down without any qualification, that a former 
verdict and judgment are never conclusive, unless specially pleaded by way of estop- 
pel. (Church v. Leavenworth, 4 Day’s Rep. 274.) This case, however, proceeds 
upon authorities which do not maintain the position in the broad manner there stated. 
(Per Duncan, J., Kilheffer v. Herr, supra.) And indeed, the same court apparently 
disregarded it, at least to a very considerable extent, in the more recent case of Betts 
v. Starr, (5 Conn. Rep. 550.) That was ejectment by a mortgagee against the mort- 
gagor, to recover possession of the mortgaged premises : On the trial, the defendant, 
under the general issue, set up usury ; and the plaintiff to meet that defence, offered in 
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evidence the record of a former judgment in a suit brought by him against the defend- 
ant on the note for the mortgage debt, to which the defendant had pleaded non-as- 
sumpsit, with notice of the usury, and in which the plaintiff recovered. This was 
held not only admissible, but conclusive ; and Bristol, J., delivering ihe opinion in 
which the other judges concurred said, “ Though verdicts must generally, if not al- 
ways, be specially pleaded, when they are relied on as conclusive, yet a judgment of 
court, when properly given in evidence is as conclusive as though specially pleaded.” 
(id. p. 553; see also per Peters, J. in Fowler v. Savage, 3 Conn. Rep. 90, 99 ; Ca- 
naan v. Greenwood’s Turn. Co., 1 id.* I ; Denison v. Hyde, 6 id. 508.) 

The Virginia courts at an early period inclined to regard a former verdict and judg- 
ment as conclusive, though not specially relied on in pleading. (Preston v. Harvey, 2 
Hen. Munf. 55. Shelton v. Barbour, 2 Wash. Rep. €4.) In a recent case, howev- 
er, where the subject was incidentally mooted, Carr, J., citing Outram v. Morewood, 
(3 East, 346,) and Vooght v. Winch, supra, says: “ We know that even a judg- 
ment between the same parties, upon the same point, and which, if pleaded,, would 
have been a perfect bar, is, when used as evidence under the general issue, not conclu- 
sive upon the jury, but only evidence to be weighed by them ; the doctrine being that 
though the party is estopped if the matter be pleaded, yet that the jury, upon the gen- 
eral issue, are not estopped, but must find their verdict upon the whole evidence in the 
case, and may find against the former judgment.” (Cleaton v. Chambliss, 6 Rand. 
Rep. 86, 94.) 

In Indiana also, the same doctrine has been held as in Cleaton v. Chambliss, supra, 
and upon the same authority. (Picquet v. M’Kay, 2 Blackf. 465.) 

But in Maryland the rule has been stated as follows : “ That a verdict and judgment 
upon the merits in a former suit, is, in a subsequent action between the same parties, 
where the cause of action, damages or demand is identically the same, conclusive 
against the plaintiff’s right to recover, whether pleaded in bar, or given in evidence 
under the general issue, where such evidence is legally admissible; and that such 
prior verdict .and judgment need not be pleaded by way of estoppel.” (Shafer v. 
Stonebraker, 4 Gill & John. 345, 360.) 

In Tennessee, the supreme court formerly held, that a judgment, in order to be con- 
clusive, must be pleaded. (Edwards v. M’Connell, 1 Cooke’s Rep. 305.) But the 
rule has recently been laid down there, thus: “Where the decision is directly upon 
the point, it may be pleaded in bar, in cases where special pleading is required, and in 
other cases given in evidence on the general issue, as conclusive between the same 
parties on the same matter, whether the same come in question directly or incidentally : 
for the maxim is nemo debet bis vexari pro eadem causa (Estill v. Taul, 2 Yerg. 
467, per Peck, J.) And per Catron, J., (id. 471 ;) “I am of opinion that verdicts and 
judgments, in all actions where they are admissible as evidence, without being pleaded 
in bar as an estoppel, are equally conclusive of the fact directly adjudged, as if pleaded.” 

The New-York decisions have not been entirely uniform on this subject. In Gard- 
ner v. Buckbee, (3 Cowen’s Rep. 120,) the law was regarded by the supreme court as 
“ well settled,” that a former verdict and judgment upon the same point, and between 
the same parties, were conclusive as evidence, without being specially pleaded ; and 
in support of that principle they rely upon the Dutchess of Kingston’s case, cited ante, 
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p. 321 of the text. Burt v. Sternbergh, (4 Cowen’s Rep. 559,) is expressly to the 
same import. The cases of Vooght v. Winch, and Outram v. Morewood, were there 
adverted to by counsel, as maintaining the opposite doctrine, but the court considered 
the rule previously laid in Gardner v. Buckbee too well supported, both by principle 
and authority, to admit of discussion. In Jackson v. Wood, (3 Wend. Rep. 27,) 
Marcy, J., delivering the opinion of the court, without expressly noticing the previous 
decisions above referred to, distinctly repudiated that part of the rule laid down in the 
Dutchess .of Kingston’s case, which recognizes the conclusiveness of a former judgment, 
when offered as evidence , and adopted the adverse principle, viz. that if the former 
judgment was not brought forward by plea, it would be inconclusive. This was in a 
case too, where the usual course of pleading did not allow the party relying on the 
judgment to plead the same ; but it was deemed that circumstance made no difference, 
(id. p. 41.) Afterwards the cause went before the court of errors, where the determi- 
nation of the supreme court was unanimously reversed. (Wood v. Jackson, 8 Wen- 
dell’s Rep. 1.) This seems to have been, however, mainly upon the ground of the 
supreme court having erroneously held, that evidence aliunde was not admissible in 
aid of the record of the previous suit. The other point, nevertheless, underwent con- 
siderable discussion, and the chancellor, in relation to it, said : “ There is a certain class 
of cases in which the party may avail himself of an estoppel, by pleading the same in 
bar to a suit, or in reply to allegations set out in a plea. In such cases, if he neglects 
to make the objection in that manner, and puts the facts directly in is3ue, without 
pleading the former verdict or decree as an estoppel, the jury may find according to 
the truth of the case. Vooght v. Winch, 2 Barn. &, Aid. Rep. 662. Trevivian v. 
Lawrence, 1 Salk. Rep. 276. But this principle is only applicable to those cases where 
special pleading is required f it does not extend to actions of assumpsit, where an es- 
toppel, as a former recovery or bar, is embraced within, and may be given in evidence 
under the general issue. Young v. Black, 7 Cranch’s Rep. 565. Neither does it 
apply to cases where the plaintiff’s title is by estoppel ; or where the party relying up- 
on the estoppel has had no opportunity to plead the same specially, as si bar. From 
these principles it necessarily follows, that in ejectment, where special pleading is not 
allowed, the defendant, in support of his possession, may give in evidence any matter 
which would have operated as a bar, if pleaded by him, by way of estoppel, to a real 
action, brought for the recovery of the same premises, or to an action of trespass, 
brought to try the right to the same property. And the lessor of the plaintiff, on the 
other hand, may give in evidence any matter which might have been replied by him, 
as an estoppel to a plea of title by the defendant in a real action, or in a suit for tres- 
pass.” (id. p. 35.) See also the remarks of Seward, sen., (id. p. 37, et seq.) The 
like doctrine has received a passing sanction from the supreme court and court of errors 
in two other cases. (Wright v. Butler, 6 Wend. Rep. 284, 288, 9. Lawrence v. 
Hunt, 10 id. 80, 83.) 
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NOTE 559— p. 323. 

S. P. See Bull. N. P. 222; Swift’s Ev. 17, et seq. ; Betts v. Starr, 5 Conn. Rep. 
550, et seq., per Bristol, J. 

A special verdict , which has been set aside, because a fact was not sufficiently found, 
cannot be given in evidence upon a second trial of the same cause. “ The second trial 
should, a3 far as possible, be conducted as if no prior trial had taken place.” (Maho- 
ney v. Ashton, 4 Har. & M’Hen. 322.) 

In another case, the defendant ottered in evidence, the admission of the plaintiff’s 
counsel in the special verdict taken at the former trial, to prove the existence of a 
mortgage. Chase, J. : “ Facts are often admitted and stated, for the purpose only of 
bringing a particular point of law before the court. As the finding of the jury, in the 
special verdict, was on the admissions of counsel, it is not evidence to prove the exist- 
ence of the mortgage.” Affirmed on appeal. (Dorsey v. Gassaway, 2 Har. &. Johns. 
402 , 3 .) 


NOTE 560— p. 323. 

S. P. 2 Starkie’s Ev. 201 ; see Burton v. Dees, 4 Yerg. 4. 


NOTE 561— p. 324. 

See S. C. reported as Kitchen v. Campbell, 3 Wils. Rep. 304. 

Where H. sues L. and B. for the contract price of wheat, and recovers, such 
recovery will bar a suit by L. alone, against H., for damages consequent upon the 
non-performance ofH.’s contract to deliver the wheat. (Lawrence v. Hunt, 10 Wend. 
Rep. 80.) In this case, Nelson, J. delivering the opinion, after adverting to the doc- 
trine contained in the text, post, p. 327, relative to a verdict and judgment offered by 
a stranger against a party, says : “ The reasons for the exclusion of the record in the 
last case, would seem to have some application to the present, for although the plain- 
tiff had an opportunity to defend tire former suit, yet it was in conjunction with a third 
person, which fact might have varied the evidence, and embarrassed the defence. Be 
this as it may, I think it cannot be doubted that if the wheat, upon the contract in 
question, had been the only subject in dispute in the former suit, and the plaintiff had 
recovered upon the merits, it would have put an end to the litigation. Two facts 
would necessarily have been established by it, to wit, the liability of both defendants, 
and the fulfilment of the contract by the plaintiff. Without these, he would not have 
been entitled to recover, and while they remained found by the former verdict, the 
present plaintiff could not have recovered damages for the non-performance by the 
present defendant of his part of the contract ; the subject would be in rem judicatem . 
Any other conclusion might present the anomaly of two adverse recoveries by the re- 
spective parties upon the same subject matter and evidence ; the present defendant, 
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in the one case, recovering the value of the wheat on the ground of the fulfilment of 
the contract, and the present plaintiff, in the other, recovering damages for the non- 
fulfilment of the contract by the defendant. This case may be distinguished, perhaps, 
from the one to which I have supposed it as above, somewhat analogous, upon this 
ground ; that as to the joint liability or partnership, the present plaintiff had every oj> 
portunity of contesting it, which can exist in any case where that fact is attempted to 
be established ; and when found against him, it is conclusive, as between him and the 
adverse party. So far, then, as the contract or subject matter of the former suit is in- 
volved in the subsequent one, in judgment of law it should be deemed to be between 
the same parties.” 


NOTE 562— p. 324. 

Upon this principle the equitable assignee of a chose in action has been held estop- 
ped by a verdict and judgment thereon, in the same manner as if he were a party to 
the record, the suit having been prosecuted in the name of another for his benefit, and 
at his request and expense. (Rogers v. Haines, 3 Greenl. Rep. 362.) 

Where the same person was in fact a party to the former suit, having been sued 
by a wrong name, the mere misnomer is not sufficient to prevent the admission of 
the record in evidence ; and parol proof will be received to show that notice in the for- 
mer suit was served upon the party in the latter, though the name was different, and 
that he appeared in such suit, and attended the taking of depositions therein. (Steve- 
lie v. Reid’s adm’r, 2 Wash. C. C. Rep. 274; contra, Allen v. Hall, 1 Marsh. Ky„ 
Rep* 526.) 


NOTE 563— p. 324. 

In ejectment between A. and B., the record of a former judgment in an action of 
trespass between B. and the cestui que trust of A., has been held admissible in Penn- 
sylvania. (Calhoun’s lessee v. Dunning, 4 Dali. Rep. 120.) This was upon the 
ground that the parties were really, though not nominally, the same in both suits. 
(See Rogers v. Haines, 3 Greenl. Rep. 362, cited in the next preceding note.) 

The omission to strike out the name of the casual ejector, and insert that of the real 
defendant, is amendable after verdict; and if the real defendant enters into the com- 
mon rule, proceedsto trial, &c., the judgment will be as conclusive against him as if 
the issue had been corrected. (Bailey v. Fairplay, 6 Binn. Rep. 450.) 


NOTE 564— p. 324. 

In Outram v. Morewood, (3 East’s Rep. 366,). Ld. Ellenborough questioned th e ad- 
missibility of the former record, in Kinnersley v. Orpe, cited in the text ; and in Case ▼. 
Reeves, (14 John. Rep. 82,) Spencer, J., pronounced it reconcileable with the rules of 
evidence only on the ground that both suits were substantially against the same parties. 
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In Strutt v. Bovingdon, (5 Esp. Rep. 56,) it was held, that where a question of right 
of water has been tried in an action on the case, the record of that trial is evidence in 
a second action, against the same defendant and others fir a subsequent injury, if such 
others justify under the defendant. And Ld. Ellenborough, who presided, said that 
though the record could not be deemed a legal estoppel, so as to conclude the rights of 
the parties by its production ; yet it was binding so far that he should consider him- 
self under obligation to tell the jury to regard it as conclusive. 


NOTE 565— p. 324. 
See Estep v. Hutchman, 14 Serg. & Rawle, 435. 


NOTE 566— p. 324. 

Where the appelle brought assault and battery to try his right to freedom, and on 
the trial the appellant offered in evidence a verdict and judgment in a former suit be- 
tween the mother of the appellee and the person under whom the appellant claimed, 
by which verdict it was found “ that the plaintiff (the mother) was the slave of the 
defendant,” held, in Virginia, that such verdict was conclusive against the appelle, un- 
less he could show that he or his mother had been manumitted subsequent to its ren- 
dition. (Shelton v. Barbour, 2 Wash. Rep. 64.) 

But verdicts and judgments in such cases are not conclusive , except as between par- 
ties and privies. (Wood v. Davis, 7 Cranch, 271 ; but see Alexander v. Stockey, 7 
Serg. Rawle, 299.) 

Nor are they even admissible between others, unless perhaps when common reputa- 
tion would be received to establish the same point. (Davis v. W'ood, 1 Wheat. Rep. 
6. Wood v. Stephen, 1 Serg. & Rawle, 175.) And as to this doctrine see ante, note 
432, p. 558, et seq. ; post note 577, p. 819. 


NOTE 567— p. 325. 

But a verdict against a tenant for life, will not bind a reversioner ; for the tenant for 
life is seised in his own right, and that possession is properly his own, and he is at lib- 
erty to pray in aid of the reversioner or not, and the reversioner cannot possibly con- 
trovert the matter where no aid is prayed. It is said, how’ever, that if the reversioner 
come in upon aid-prayer, he may have an attaint; and consequently the verdict will 
be evidence against him. (Bull. N. P. 232. 1 Stark. Ev. 192.) 

Accordingly, in Connecticut the rule has been laid down that the reversioner cannot 
be affected by a verdict against the tenant in dower, unless he come in upon aid-prayer. 
(Adains v. Butts, 9 Conn. Rep. 79.) 

If a party, after verdict and judgment against him, assign his interest, the assignee is 
bound by the verdict. Thus, after verdict against J. S. and judgment, he aliened to 
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J. N. ; and it was held that the verdict was evidence against J. N. ; for it would have 
been evidence against J. S. at the time of the transfer, and the substitute cannot be in 
a better condition than the principal. (2 Roll. Abr. 680. Bac. Abr. Ev. F. 617. 2 
Starkie’s Ev. 194.) 

And where a mortgagor, when sued for possession, defended on the ground of usu- 
ry, but failed in his defence, and afterwards assigned his rights to A., who brought a 
writ of entry against the mortgagee, and attempted to support his action by proof of 
the usury ; the former judgment was held admissible and conclusive against him. 
(Adams v. Barnes, 17 Mass. Rep. 365.) “ It is such an estoppel as runs with the 

land, and extends to all who are privies in estate to either of the parties to that judg- 
ment. A judgment which atTects directly the estate and interest in the land, and binds 
the rights of the parties, t is at least as effectual as a release or confirmation by one 
party to the other. Such an estoppel makes part of the title to the land, and extends 
to all who claim under either of the parties to it.” (id. per Jackson, J. delivering the 
opinion of the court.) 

In an action for mesne profits, the record of recovery in the ejectment suit is conclu- 
sive evidence for the plaintiff against the defendant, or any person deriving possession 
from him. Such was the doctrine held as against one to whom the defendant in eject- 
ment had transferred the possession, during the pendency of the ejectment suit. (Jack- 
son v. Stone, 13 John. Rep. 447. See Jackson, dem. Church, v. Hills, 8 Cowen’s Rep. 
290; Dewey v. Osborne, 4 id. 329; Adams on Ej. 331'; Woodf. L. & T. 511 ; and 
post, vol. 2, of the text, p. 314, et seq. and the notes.) 


* NOTE 56S— p. S26. 

There is no privity between an executor or administrator and the heir or devisee of 
the Umd, and a judgment against the former is not evidence against the latter, to 
charge the real estate. (Mason's devisees v. Peters’ adm'rs, 1 Munf. Rep. 437. De- 
neale v. Archer, 8 Peters’ Rep. 5*23. Osgood v. Manhattan Company, 3 Cowen’s Rep. 
612, per Sudam, senator. Neal v. M'Combs, 2 Yerg. Rep. 10.) Whether there is 
any privity between an exector or administrator and a legatee of personals — quere. 
(Mason’s devisees v. Peters’ adm’rs, supra, and see a note to that case by the re- 
porter.) 

A decree for the specific execution of a covenant real, in a suit commenced by the 
covenantee, and afterwards revived in favor of his heirs, is no bar to a suit brought 
by the administrator of the covenantee, to recover damages for the breach of such cove- 
nant, if he was not made a party to the suit. The covenantor has no means of reliev- 
ing himsdt from the double burthen of executing the agreement and paying damages 
for the breach, in such case, save by resorting to a court of equity. (Combs v. Tari- 
ton’s adm’r, 2 Dana s Rep. 474.) 

In New-\ ork, a judgment against an heir or devisee, will bar a subsequent suit 
against the executor or administrator of the ancestor or devisor, for the same debt or 
damages, unless the plaintiff shall show an execution against such heir or devisee, re- 
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turned unsatisfied, or that no sufficient lands or tenements have descended or been de- 
vised to such heir or devisee. This is so provided by statute. (2 R. S. 1 14, § 10.) 

And a judgment against an heir or devisee, for a debt or legacy expressly charged 
on the estate descended or devised, is mgde a bar to any subsequent suit against the 
executor or administrator for the same debt or legacy, (id. § 8.) 

There is at common law no privity between an executor and the administrator de 
bonis non cum testamento annexo , and a jndgment recovered by the former will not 
bar a suit brought by the latter. (Grout v. Chamberlin, 4 Mass. Rep. 61 1, 612.) So 
where the administrator recovers a judgment and dies, the succeeding administrator 
may bring a new action, (id. See Pastal v. Wards, Latch’s Rep. 140. Barnhurst 
v. Yelverton, Yelv. Rep. 83. Gates v. Gough, id. 33. Allen v. Irwin, l Serg. &. 
Rawlc, 549.) 


NOTE 569— p. 326. 

The rule stated in the text has been recognized in many cases, among which are the 
following: Paynes v. Coales, 1 Munf. 373; Jackson v. Vcdder, 3 John. Rep. 8; Case 
v. Reeves, 14 id. 79, 81 ; Twambly v. Henley, 4 Mass. Rep. 441, 2 ; Wood v. Ste- 
phen, 1 Serg. &- Rawle, 175; Johnson v. Bourn, 1 Wash. Rep. 187; Cowles v. 
Harts, 3 Conn. Rep. 516. And it is no less applicable to criminal than to civil cases. 
Accordingly, where two were indicted separately for the same arson, one convict- 
ed and judgment passed ; held, that the record was not admissible evidence against 
the other. (Kazer v. The State, 5 Hamm. Rep. 280.) 

On a bill in chancery against the executors of A., seeking to charge the estate with 
a debt due from the firm of A. Sc B., and stating the insolvency ofB., the surviving 
partner; held, that a judgment at law against B., as surviving partner, in favor of the 
complainant, was no evidence of the existence of a debt due from the firm, as against 
the executors, for there was no privity between B. and the executors; and the latter 
had no opportunity of being heard in the suit against B. (Sturges v. Beach, 1 Conn. 
Rep. 507.) The judgment, however, was allowed to be evidence so far as to prove the 
fact that the complainant had sued B. and recovered, (id.) 

W'hen defendants, on being sued, plead in abatement the non-joinder of others as 
partners, and-succeed, the record cannot be used in a subsequent suit, in which such 
others are joined, to charge them as liable with the rest. Against those who pleaded, 
the record is evidence that all who are alleged to be partners are so in fact ; but the 
others must be proved partners in the ordinary way. (Witraer v. Schlatter, 2 
Rawle, 359.) 

Mr. Starkie says that “ a record is evidence against one who might have been a 
party to it, for he cannot complain of the want of those advantages which he has vol- 
untarily renounced ;” and as authority for the position, he refers to Bac. Ab. Ev. F. 
616; (2 Starkie’s Ev. 195; and see as to depositions, ante, note 438, p. 573.) 

An agreement between several persons, liable upon the same instrument to be 
bound by a verdict against one, may so far connect the rest with the proceeding as to 
render the verdict admissible in an action against them. Thus a special verdict, given 
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in another action on the same policy of insurance, but against a different underwriter, 
has been received, where it was shown that all the underwriters had agreed to be 
bound by one verdict ; for under the agreement they were each entitled to interfere 
on the former trial and cross-examine witnesses. It was held, however, not conclusive# 
(Patton v. Caldwell, 1 Dali. Rep. 419.) 

But a person is not to be in any measure affected by a decision between others, 
merely because he was present at the trial and cross-examined the witnesses. He 
must, like a party y have had a full, fair and previous opportunity to meet the question 
in controversy. (Per Roane, J., Turpin v. Thomas, 2 Hen. & Munf. 139, 147.) 

By the civil law, the case of principal and surety is not within the rule of res inter 
, alios acta> and if the creditor recover against the principal, he may use the judgment 
/to conclude the surety. (1 Evans’ Poth. 562. Kip v. Brigham, 6 John. Rep. 159. 
\Laralde v. Derbigny, 1 Miller’s Lou. Rep. 85. Munford v. Overseers, 2 Rand. Rep. 
113, 319.) But this is upon reasons and principles peculiar to that system, which in 
met regards the principal and surety as the same parjty, and allows the latter “ to ap- 
peal against the judgment, or to form an opposition to it, if it is in the last resort.” (1 
Evans’ Poth. 562. M’Kellar v. Boweil, 4 Hawks’ Rep. 34. Munford v. Overseers, 
supra.) 

\ At common law a different doctrine prevails ; accordingly, where the sureties of a 
guardian were prosecuted to subject them upon the guardian bond for the default of 
/heir principal, the record of recovery against the guardian was held, in North Caroli- 
I na, not admissible for the plaintiff. (M’Kellar v. Boweil, 4 Hawks’ Rep. 34. S. P., 
f Chairman of Mecklenburgh v. Clark, id. 43.) 

So in Pennsylvania, the record of a verdict and judgment in an action on a recog- 
nizance for good behaviour, against the principal, was held not admissible to prove that 
he had broken his recognizance in an action against the surety. (Respublica v. Da- 
vis, 3 Yeates’ Rep. 128.) 

In Carn^ack v. Commonwealth, (5 Binn. Rep. 184,) however, it was decided that a 
judgment in an action against the sheriff alone, of which his sureties had no notice, 
was prima facie evidence of the amount of damages, in a subsequent suit upon the re- 
cognizance against the sheriff and sureties jointly, but not conclusive. 

But in Virginia a wider range has been apparently given to the judgment against 
the principal; and it seems there to be allowed as prima facie evidence against the 
surety on all points established by it. (Munford v. Overseers, 2 Rand. Rep. 313 ; see 
Baker v. Preston, 1 Gilmer’s Rep. 235 ; Jacobs v. Hill, 2 Leigh’s Rep. 393 ; Braxton 
v. Winslow, 1 Wash. Rep. 31.) 

So in Ohio ; and if the sureties have notice of the suit against the principal, and an 
opportunity to defend, the judgment will be conclusive . (State v. Colerick, 3 Hamm. 
Rep. 487.) See the next note. 


NOTE 570— p. 326. 

f So in covenant upon a general warranty in a deed of land, a judgment by a per- 
son claiming title against the vendee, of which the vendor had no notice, was held 
competent evidence to prove an eviction, but not to establish that such eviction was 
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by title paramount. (Booker v. Bell, S Bibb, 175. Prewit v. Kenton* id. 280. See 
Radcliff v. Ship, Hardin’s Rep. 292 ; Somerville's ex’rs v. Hamilton, 4 Wheaton -a 
Rep. 230.) 

So in actions by the vendee of personal property against the vendor, upon a war-, 
rarity of title, a judgment obtained for the property against the vendee by a third per- 
son claiming to be the rightful owner, in a suit of which the vendor had no notice, 
cannot be given in evidence to prove that the latter had not title. (Stevens v. Jack, 3 
Yerg. Rep. 403. Sanders v. Hamilton, 2 Hayw. Rep. 22G. Jacob v. Pierce, 2 
Rawle’s Rep. 204.) I 

And where the assignee sued the assignor of a chose in action, held, that a verdict 
and judgment in favor of the maker at the suit of the assignee, in which the jury 
found that the demand assigned had been paid pi^vious to the assignment* could not 
be given in evidence to prove the fact thus found, unless the assignor had due no- 
tice of the first action, and an opportunity to meet the defence there set up. (Maupin 
v. Compton, 3 Bibb, 214.) But where it is necessary that the assignee, in the exer- 
cise of due dilligence, should prosecute the maker to judgment and execution, the 
judgment would be evidence to prove the fact of such dilligence. (id. 215. See post, 
notes 582, 3.) 

So where the endorsee of a note sued the maker and failed because the consideration 
was usurious, held that the verdict and judgment were not evidence for the endorsee, 
in an action against the endorser, (who was also the original payee,) in order to estab- 
lish the usury. (Copp v. M’Dugall, 9 Mass. Rep. 1, 4.) “ The record is proof of the 

the proceedings and judgment, and nothing more.” (id. per Sewall, J.) 

The like doctrine prevails in actions for indemnity; as tvhere A. sued B., on a 
promise by the latter to save him harmless for selling certain goods as a constable un- 
der an execution against C. ; held, that a judgment against A. for selling the goods, 
obtained by D. in a suit of which B. had no notice, was not evidence of C.’s want of 
title ; though it might be received to prove that D. lwid asserted his right to the goods* 
and that what A. had paid, he was compelled to pay by legal process. (Burrili v. 
West, 2 N. Hamp. Rep. 190, 192, 3. See Coventry v. Barton, 17 John. Rep. 142; 
Sanders v. Hamilton, 2 Ha3 r w. Rep. 282; Stone v. Hooker, 9 Cowen's Rep. 154. 
There are other authorities which seem to favor the admissibility of the judgment, un- 
der such circumstnaces, as prima facie evidence upon all points. (Train v. Gould, 5 
Pick. Rep. 380. See Bond v. Ward, 1 Nott Sc M’Cord, 201 ; Leather v. Poultney, 4 
Binn. Rep. 352, 356; State v. Colerick, 3 Hamm. Rep. 487 ; Tyler v. Ulmer, 12 
Mass. Rep. 163, 166, per Parker, C. J.) But we believe the doctrine, with its prop- 
er qualifications, to be as laid down in Burrili v. West, supra. 

Where, how’ever, as in the foregoing and similar cases, a party has a right of recovery 
over, secured to him either by operation of law or express contract, and he has given the 
person so responsible due notice of the suit, the judgment, if obtained without fraud or 
collusion, will be conclusive evidence for him against such person upon every fact es- 
tablished by it. The latter, then, cannot be viewed in the light of a mere stranger, 
but has the same means of controverting the adverse claim, as though he were the 
nominal and real party on the record. (Leather v. Poultney, 4 Binn. Rep. 352, 356. 
Hamilton v. Cutts, 4 Mass. Rep. 349, 353. Bender v. Fromberger, 4 Dali. Rep. 436. 
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Witmer v. Schlatter, 2 Rawle’s Rep. 204. Bond v. Ward, 1 Nott & M’Cord, 201. 
Jacob v. Pierce, 2 Rawle’s Rep. 204. Clark’s ex’rs v. Carrington, 7 Crancb, 322. 
Waldo v. Long, 7 John. Rep. 173. BlasdaleV. Babcock, 1 id. 517. Barney v. Dew- 
ey, 13 id. 226. Kip v. Brigham, 6 id. 158. Pinney v. Gleason, 5 Wend. Rep. 5$5. 
Tarlton v. Tarlton, 4 Maule & Sel. 20. But see Henderson v. Sevey, 2 Greenl.Rep^ 
139 ; Porter v. Cole, 4 id. 20.) 


NOTE 571— p. 327. 

See S. P., Lansing v. Montgo^ry, 2 John. Rep. 382 ; Paynes v. Coles, 1 Munfi 
373; Worcester v. Green, 2 Pick. Rep, 425; Ryer v. Atwater, 4 Day, 431, 434, 5, 
per Swift, J. ; Case v. Reeve, 14 John. Rep. 79, 83 ; M’Kellar v. Bowell, 4 HawW 
Rep. 34 ; Kazer v. The State, 5 Hamm. Rep. 280, 282; May bee v. Avery, 18 John. 
Rep. 352, 354. 

In Hurst’s lessee v. M’Neil, (1 Wash. C. C. Rep. 70, 75,) the defendant’s counsel 
offered to read the record of a trial between the lessor of the plaintiff and one Pember- 
ton ; it does not appear what the precise object of this evidence was, nor in what re- 
lation Pemberton stood to the matter in dispute ; but, per Washington, J., “ Such ev- 
idence is inadmissible. If there be a point completely settled, and at rest, it is this : that 
a verdict between different persons cannot be given in evidence in a suit of one of the 
parties against a stranger. It is true, that in that case, Hurst, against whom the verdict 
is offered, had an opportunity of cross-examining; yet it cannot be offered against 
Hurst, unless he might have offered it had it been in his favor. This is the settled 
rule. JVon constat that the evidence necessary, or supposed necessary by Hurst, in 
that case, was the same as in this. He might have been unsuccessful there, for many 
reasons which do not now exist — the absence of witnesses, or the like.” 

And though, in the second suit, one of the plaintiffs and all of the defendants are 
the same as in the first, yet, if there are new plaintiffs in the second suit, against " 
whom the judgment in the first suit could not have been used, had it been adverse, it 
shall not be admitted in their favor. (Baring v. Fanning, 1 Paine’s Rep. 549. S. P. 
Chapman v. Chapman, 1 Munf. 398.) And it makes no difference that the new par- 
ties, as assignees of a chose in action, are endeavoring, together with the assignor, to 
enforce the same right that was established in the former suit in favor of the assignor. 
Thus, where C. shipped on board a vessel, belonging to the defendants, a cargo of mer- 
chandise, consigned to the latter, who were merchants, at New-York, to be sold for 
the account of C. ; and on its arrival, C. assigned the cargo and its proceeds to B., M. 
and R. ; held, that on a bill filed by C., B., M. and R. against the defendants, praying 
an account of the proceeds of the shipment, &,c. a decree in a cause between C. and 
the defendants, in which a large balance was established against the latter, could not 
be given in evidence by the plaintiffs. (Baring v. Fanning, supra.) 


NOTE 572— p. 327. 

* 

See ante, note 439, p. 575 ; also ante, note 438, p. 572, et seq. 


Digitized by 


Google 



Sect, 1.] 


with reference to the Parlies. 


319 


NOTE 573— p. 327. 

See the cases cited ante, notes 569? 570; also Maybee v. Avery, 18 John. Rep. 

352, 354. 


NOTE 574— p. 327. 

See the cases cited ante, note 571 ; also Lawrence v. Hunt, 10 Wend. Rep. 80, 
32, stated ante, note 561. 

In many cases it is possible, moreover, that the one thus seeking to avail himself of a 
verdict between others was a witness in the suit, and that the verdict was obtained 
upon his testimony. As it would be inconvenient to call parol proof to such fact, the 
only consistent principle is to reject the verdict altogctlier. (Per Swift, J., Ryer v. At- 
water, 4 Day’s Rep. 431, 434, 5. 2 Starkie’s Ev. 196, 7.) This is one reason why 
a conviction upon an indictment, at the suit of the King, is not evidence in a civil ac- 
tion. (2 Starkie’s Ev. 197. See post, p. 336, of the text.) 

But in New-York, the fact that the individual offering the conviction was a witness, 
must be proved ; the mere possibility that he was so will not exclude it, but it will be 
received as prima facie evidence, where it comes directly in question, and conclusive 
where it comes in question collaterally. (Maybee v. Avery, 18 John. Rep. 352. See 
Case v. Reeve, 14 id. 78, 83 ; see post, p. 336, et seq. of the'text and the notes.) 


NOTE 575— p. 327. 

S. P., M’Kellar v. Bowell, 4 Hawks, 34, 58, per Taylor, C. J. 


NOTE 576— p. 328. 

In Fowler v. Savage, (3 Conn. Rep. 90, 96,) Chapman, J. says that a judgment, 
though sometimes admissible to prove the existence of a public highway, is never so, 
■except when the party claims by prescription ; and then merely to corroborate the 
presumption of there having been a grant. A user of sufficient length of time to cre- 
ate a presumption must first be proved, and then, in aid of that user, the judgment, 
&c. is admissible. But when the grant itself is produced, (or, as in this case, the sur- 
vey itself,) such evidence is wholly irrelevant. It is not admissible to give a construe- 
to the grant ; nor to make valid that which, on the face of it, is invalid. 


NOTE 577— p. 328. 

$ 

See S. P., Canaan v. Greenwood’s Turnp. Co., 1 Conn. Rep. 1, 7, et. seq. ; Church 
v. Leavenworth, 4 Day, 274, 278, per Swift* J. 
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NOTE 578— p. 328. 

S. P., Baring v. Fanning, 1 Paine, 555. 

By analogy to the cases cited in the text, the supreme court of Tennessee held that 
a judgment in favor of the freedom of a maternal aunt of the plaintiff, on account of 
her decent from Indian ancestors, might be received in evidence, in a suit for freedom, so 
far as to show the prevailing reputation of the existence of the right claimed. (Vaugh- 
an v. Phebe, Mart. 8c Yerg. 5, et seq. See Pegram v. Lsabel, 2 Hen. 8c Munf. 193 ; 
Free Jack v. Woodruff, 3 Hawks 5 Rep. 106.) But you cannot prove a particular fait 
In this way ; as that the ancestor of the person claiming freedom was a free woman. 
Davis v. Wood, 1 Wheat Rep. 6. See Wood v. Davis, 7 Cranch, 271 ; and ante, 
note 566, p. 813.) 

As to the distinction between general reputation and mere tradition of a particular 
laCt, see ante, note 482, p. 558, et seq. 


* NOTE 579— p. 328. 

See S. P., Chapman v. Chapman, 1 Munf. Rep. 402, per Tucker, J. ; Lovell v. Ar»- 
nold, 2 Munf. Rep. 174 ; Bordereau v. Montgomery, 4 Wash. C. C. Rep. 186 ; and 
•ee as to depositions in respect to pedigree, ante, note 458, p. 612. 


NOTE 580— p. 329. 

See post, p. 354, et seq. of the text and notes. 


NOTE 581— p 331. 

S. P., Kazer v. The State, 5 Hamm. Rep. 331 ; Stephens v. Jack, 3 Yerger, 40&, 


NOTE 582— p. 331. 

It is admissible and conclusive evidence against the accessary, of the fact that the 
principal felon has been convicted. The accessary, however, may deny that the prin- 
cipal committed the crime, and he may also controvert the allegation of his being ao 
cessory to its commission ; for, in relation to those points, the record is only prima fa- 
cie evidence. (The State v. Chiltem, 2 Dev. Rep. 49. The State v. Sims, 2 Bai- 
ley, 29.) 

This leads us to notice a distinction which our author has not very distinctly point- 
ed out, but which enables the legal student readily to reconcile many seeming anoma- 
lies in this branch of the law of evidence. A verdict or judgment is offered, either to 
establish the mere fact of its own rendition , and those legal consequences which result 
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from the fact , or it is offered with a view to a collateral purpose ; that is, to prove not 
only the fact that such a verdict has been rendered or such judgment pronounced, and 
so let in all the necessary legal consequences, but as a medium of proving some fact as 
found by the verdict , or upon whose supposed existence the judgment is based. 

“ For the first of these purposes, that is lor establishing the fact tiiat such a verdict 
has been given, or such a judgment pronounced, and all the legal consequences of such 
a judgment, the judgment itself is invariably not only admissible, as the proper legal 
evidence, but usually conclusive evidence to prove that fact ; for it must be presumed 
that the court has made a faithful record of its own proceedings. And, in the next 
place, the mere fact that such a judgment was given can never be considered as res 
inter alios acta , being a thing done by public authority ; neither can the legal conse- 
quences of such a judgmeut be ever so considered ; for where the law gives to a judg- 
ment a particular operation, that operation is properly shown and demonstrated by 
means of the judgment, which is no more res inter alios than the law which gives it 
force. But with reference to any fact upon whose supposed existence the judgment is 
founded, the proceeding may or may not be res inter alios , according to circumstan- 
ces. For instance if B., being indicted, be convicted of beating A., the record of the 
judgment would be incontrovertible evidence of the fact that B. had been so convict- 
ed ; it would be conclusively presumed that the court had kept a faithful record of its 
own proceedings. It would, in like manner, be conclusive as to all the legal conse- 
quences of such a conviction. For instance, one of such consequences is, that B. shall 
not be punished a second time for the same offence, and consequently the record would 
be conclusive when shown to the court, to protect him from a second prosecution for 
the same offence. So if B. had been acquitted, and had brought an action against A. 
for a malicious prosecution, it would have been necessary to prove the fact of acquit- 
tal ; and here again the record would have been conclusive evidence to show that 
fact. But next suppose that upon B.’s conviction, A. brought an action to recover 
damages for the assault, and offered to prove the assault by the record of conviction ; 
he would then be offering the judgment, not with a view to prove the mere fact of con- 
viction, or to establish any legal consequence to be derived from it, but for a collateral 
purpose, that is, to prove the fact upon whose supposed existence the judgment was 
founded. With respect to such facts, that is the facts upon which a judgment pro- 
fesses to be founded, the judgment may or may not be evidence, according to circum- 
stances, considering the nature of the facts themselves, and the parties.” (2 Starkie’s 
Ev. 183,4. Stephens v. Jack, 3 Yerg. Rep. 403.) See the next note. A 


NOTE 583— p. 332. 

The cases instanced in the text properly range themselves within the principle 
spoken of in the next preceding note, viz. that a judgment is always admissible w’ith a 
view to the proof of the judgment itself as a fact, and its legal consequences. This will 
be found illustrated by many of the authorities cited ante, notes 569, 570, p. 815, 816, 
and others of familiar recurrence in the books. Thus, a verdict against the sher- 
iff for the default of his deputy is evidence in an action by the sheriff against the 
deputy. (Tyler v. Ulmer, 12 Mass. Rep. 166, said per Parker, C. J.) It would doubt- 
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Jess be evidence as to the amount of damages ; and probably, if the deputy defend the 
first suit, or have notice of it, the verdict would be evidence of the default. Accord- 
ingly, in Kip v. Brigham, (6 John. Rep. 158, 7 id. 168,) where the sheriff, who was 
sued for an escape of a prisoner, to whom the jail liberties had been granted, gave no- 
tice of the suit to the prisoner’s sureties, and they in conjunction with the sheriff de- 
fended it, and judgment passed against the sheriff; this judgment was held, in an ac- 
tion by the sheriff against the sureties on their bond, to be conclusive evidence of the 
-escape. (See Carmach v. Commonwealth, State v. Colerick, and other cases cited 
ante, note 569, p. 816.) 

So a verdict in an action for a negligent escape against an officer, will be conclusive 
of the amount of damages to be recovered by him in an action against the debtor. 
(Griffin v. Brown, 2 Pick. Rep. 304.) And in a suit by a sheriff against the county, 
for damages sustained in consequence of no jail being provided, the record of a suit by 
the party injured against the sheriff for an escape is admissible to ascertain the dama- 
ges. (Commissioners of Brown County v. Butt, 2 Hamm. R. 343.) 

A record inter alios is frequently evidence, as stated in the text, (p. 332,) by way of 
inducement to the action or prosecution. A trite instance is the case of an indictment 
for perjury, where, if the perjury was committed on the trial of a cause, the record of 
the trial must be produced, to show that such trial was had. (4 Starkie’s Ev. 1136. 
2 id. 190.) In an action against the sheriff for negligence in the service of an execu- 
tion, the creditor’s judgment is of course admissible. (Adams v. Balch, 5 Greenl. Rep. 
188.) So in an action for an escape on execution, or a false return. (4 Starkie’s 
Ev. 1344.) 

And in an action for a malicious prosecution, an indictment against the plaintiff is 
evidence to show the act done by the defendant in the prosecution of his malicious in- 
tention, as well as to show the plaintiff’s acquittal. (2 Starkie’s Ev. 190.) 

So a verdict, &c. in a former cause inter alios, is frequently admitted for the purpose 
of introducing evidence to show that a witness testified differently there from what he 
now does. (Clarges v. Sherwin, 12 Mod. Rep. 343. Bull. N. P. 16, 233, 239. 2 Star- 
kie’s Ev. 189.) So, to prove that he testified alike on both trials, after his credit has 
been assailed. (Foster v. Shaw, 7 Serg. &. Rawle, 156. Moore v. Smith, 14 id. 388.) 

And a judgment rendered by a person having competent authority, is admissible to 
protect him against actions for any thing judicially done within the scope of that au- 
thority. The judgment in such cases is not received to prove the truth of the facts 
upon which it is founded ; for, with a view to the defence mentioned, the truth of 
those facts is not material ; but in order to prove the fact of a judgment pronounced by 
competent authority, and so to establish the immunity of the judge, which is a legal 
consequence of the judgment. (2 Starkie’s Ev. 188. See post, vol. 2, “ Action against 
Justices of the Peace.”) 

So where a sheriff is sued for trespassing, and he justifies under an execution, the 
judgment upon which the execution issued, though inter alios , is admitted. (2 Star- 
kie’s Ev. 189.) 

The same doctrine prevails with regard to a judgment or decree which is of the mu- 
niments of a party’s estate ; as where it is necessary to establish the validity of a deed 
made under the authority of a decree in chancery ; there the decree may be given in 
evidence by or against a stranger. (Barr v. Grate, 4 Wheat Rep. 213.) So also in 
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ejectment, where a title is derived from a sheriff’s sale under execution, ihe judgment 
upon which the execution issued is admissible. (Witmer v. Schlatter, 2 Rawle, 359, 
366, per Huston, J. Barney v. Patterson’s lessee, 6 Har. & Johns. 132. Lovell v. 
Arnold, 2 Munf. Rep. 167. Jackson v. Wood, 3 Wend. Rep. 27, 34.) In these and 
similar cases the judgment comes in as a fact — a link in the chain of title — upon the 
same ground with a conveyance ; (Fowler v. Savage, 3 Conn. Rep. 90, 96, per Chap- 
man, J. ;) but it is not receivable to prove the facts upon whose supposed existence it 
was rendered, nor indeed any thing beyond its own existence, and the legal consequen- 
ces resulting from it. (See the next preceding note ; also Lovell v. Arnold, 2 Munf. 
Rep. 167. Hollingsworth v. Barbour, 4 Peters’ Rep. 466.) 

And where the recovery of a judgment operates to change or create a title, the same 
doctrine prevails. On this principle the decisions of courts of admiralty are admitted, as 
they transfer property. (Fowler v. Savage, 3 Conn. It. 90, 96, per Chapman, J. See post, 
p. 346 of the text et seq.; Davis v. Nest, 6 Carr. & Payne, 167.) So in Pennsylvania, 
by recovering a judgment in trespass for carrying away goods, the plaintiff’s property 
in them becomes divested ; and consequently such judgment is admissible in favor of a 
stranger, who is subsequently sued in assumpsit by the same plaintiff for the proceeds 
or price of the goods. (Floyd v. Brown, 1 Rawle’s Rep. 121. See Marsh v. Pier, 4 
id. 273, 285 ; 4 Stark. Ev. 1281, and notes (a) (b).) 

And where a party may sue several joint trespassers in separate suits, but is enti- 
tled to but one satisfaction ; if he sues A., and levies his money by execution, and af- 
terwards sues B., the latter may give in evidence the first judgment, though no party 
to it, to prove the plaintiff satisfied. (Witmer v. Schlatter, 2 Rawle, 359, 366, per 
Huston, J. See Osterhout v. Roberts, 8 Cowen’s Rep. 43 ; Curtis v. Groat, 6 John. 
Rep. 168; Livingston v. Bishop, 1 id. 290; Wright v. Lathrop, 2 Plamm. Rep. 33, 
52; Wilkes v. Jackson, 2 Hen. & Munf. 355 ; Ammonet v. Harris, 1 id. 488; 
White v. Philbrick, 5 Greenl. Rep. 147.) 

So where judgment has been obtained against A., one of the makers of a note, and 
such judgment satisfied, and afterwards B., a co-signer of the same note, is sued on 
it; B. may use the former judgment against A., upon the same ground that he could 
prove payment in any other way by A. (Farwell v. Hilliard, 3 N. Hamp. Rep. 318. 
Gilmore v. Carr, 2 Mass. Rep. 171.) If the note be joint, and not joint and several, 
and there has been a recovery against one, such recovery may be used by both, if 
they are sued ; for the liability of the one sued first, is merged in the judgment ; the 
note, as it respects him, is extinguished, and there is no longer any joint liability upon 
it. (Ward v. Johnson, 13 Mass. Rep. 148.) 

In case a party has his election to sue either of two persons, but not both; after 
judgment against one, the other, if he be sued, may give the record in evidence to 
show’ the election. (Witmer v. Schlatter, 2 Rawle’s Rep. 359, 366, per Huston, J.) 
This principle prevails where the sheriff is sued for the act of his deputy, and there 
has been a judgment, though unsatisfied, against the deputy for the same act ; in such 
case there is no joint and several liability, and the plaintiff having recovered against 
the deputy, has made his election, and his right to sue the sheriff is gone. (Campbell 
v. Phelps, 1 Pick. Rep. 62. See Draper v. Arnold, 13 Mass. Rep. 449.) So where 
a new sheriff receives a prisoner from his predecessor, he is answerable for his escape, 
though a voluntary escape may have occurred in the time of his predecessor ; but the 
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plaintiff has his election to consider the prisoner in execution, and so charge the new 
sheriff for the last escape, or as out of execution, and charge the old sheriff; and if he 
makes that election by sueing the old sheriff to judgment, such judgment may be used 
by the new sheriff as a bar to a subsequent suit against him. (Rawson v. Turner, 4 
John. Rep. 469. See White v. Pliilbrick, 5 Greenl. Rep. 147 ; Regan v. Kennedy, 1 
Overt Tenn. Rep. 91.) 

, A judgment inter altos is also sometimes admitted to prove that a particular person 
has not abandoned his title, or suffered it to be barred by the statute of limitations; at 
in ejectment, after the defendant has given evidence of a valid subsisting title in a third 
person, and it is claimed that such title is barred by the statute of limitations or has been 
abandoned. (Witmer v. Schlatter, 2 Rawle’s Rep. 359, 366, per Huston, J.) 

So where a person has a right to revoke a deed of property, a judgment in a suit 
brought by him may be evidence, inter alios, as an expression of his intention to revoke* 
(Dismukes v. Musgrove, 8 Mart. Lou. Rep. N. S. 375.) 


NOTE 584— p. 332. 

In an action for rent against the defendant, who claimed as assignee of F., who, as 
alleged, was the assignee of one W., of a lease given by the plaintiff; the plaintiff on 
the trial, offered to prove a judgment recovered by him against F., for rent, as as- 
signee ; this was objected to by the defendant, but held admissible, in the same way 
that an act or declaration of one under whom the defendant entered would be. (Ad- 
ams v. Smith, 2 N. Hamp. Rep. 387.^) 


NOTE 585— p. S33. 

Whately v. Menhein, cited in the text, seems to have been decided without attend- 
ing to the rule, that no one can use a verdict as evidence for him, who would not have 
been prejudiced by it had it been the other way. Accordingly, it has been generally 
disapproved of by writers on the law of evidence. (See 2 Starkie’s Ev. 195, 6, note 
(1) ; Norris’ Peake, 74 and note ; also ante, p. 326, 7, of the text, and note 571, p. 
818, and the cases there cited.) This case, moreover, has been repudiated in Maine 
upon the same ground. (Burgess v. Lane, 3 Greenl. Rep. 165.) 

It seems that a special verdict and judgment finding a partnership is not admissible 
inter alios , like special verdicts finding a pedigree, custom, &c. (Burgess v. Lane, 
supra.) 


NOTE 586— p. 333. 

This rule 1ms found its way into eveiy system of jurisprudence, not only from its 
obvious fitness and propriety, but because without it an end could never be put to liti- 
gation. It is, therefore, not confined in England or in this country to judgments in 
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the same courts, or to decisions of courts of concurrent jurisdiction. (Per Livingston, 
J. in Hopkins v. Lee, 6 Wheat. Rep. 109, 114.) It has been applied to decrees of the 
orphan’s court of Pennsylvania ; (The President of the Orphan’s Court v. Goff, 14 Serg. 
& Rawle, 181 ; M’Pherson v. Cunliff, 11 id. 422;) to a discharge under the insolvent 
laws ; (M’Kinncy v. Crawford, 8 Serg. & Rawle, 351 ; Sheets v. Hawk, 14 id. 173 ;) to a 
decision of the court of probates, though admitted to be erroneous ; (Brown v. Lan- 
man, 1 Conn. Rep. 467 ; Goodrich v. Thompson, 4 Day’s Rep. 215 ; Jackson v. Rob- 
inson, 4 Wend. Rep. 436 ;) to a decree of the county court upon a complaint pursuant 
to the statute, by which decree it was found the duty of a town to repair certain bridg- 
es; (Canaan v. The Greenwoods Turnp. Co., 1 Conn. Rep. 1 ;) to a decision of a court 
of common pleas, upon a complaint made pursuant to the statute, for overflowing 
lands; (Adams v. Pearson, 7 Pick. Rep. 341 ; Gay v. Welles, id. 217 ;) to a decree of 
the county court, awarding money to a claimant, arising from the sale of lands by the 
sheriff, though the decree was made upon a mistaken notion of law, and though the 
case admitted of no remedy by writ of error ; (Gratz v. The Lancaster Bank, 17 Serg. 
& Rawle, 278 ;) to a record of the forfeiture of a recognizance, where debt was 
brought upon such recognizance ; (Shriver v. The Commonwealth, 2 Rawle’s Rep. 
206 ;) to decrees of a court of equity ; to sentences of courts of admiralty, and of ec- 
clesiastical tribunals; and in short, to every court which has proper cognizance of the 
6ubjecl matter, so far as they profess to decide the particular matter in dispute. 
(Hopkins v. Lee, 6 Wheat. 109, 114, per Livingston, J.) 

But in the strictly legal sense and full operation, the rule can hardly be said to em- 
brace those decisions which are made by courts acting in a summary way, upon an ap- 
plication addressed to their discretionary jurisdiction. In such cases, if the facts upon 
which relief is claimed, be the same upon a second application, that they were in the 
first, the party, by analogy to proceedings in the ordinary course of judicial investiga- 
tion, will generally be held precluded. (Schuman v. Weatherhead, 1 East, 537. Great- 
head v. Bromley, 7 Dura. &, East, 451.) But still the matter rests in the discretion of 
the court ; and if justice requires it, they may doubtless hear the second application, 
and decide it differently from what they did the first, without invading any principle 
• of positive law ; so the court of chancery may be resorted to in a proper case, notwith- 
standing a previous decision of the same question by a court of law upon a summary 
application. (Sampson v. Hart, 14 John. Rep. 63.) 

With respect however to judgments, properly so called, i. e. those solemn decisions 
of courts of justice, made in the exercise of their rightful jurisdiction, after giving the 
parties an opportunity to be heard, and upon due deliberation, the law, proceeding up- 
on the maxim that “ interest republics ut sit finis litium” will regard them as conclu- 
sive upon all points directly involved in them, and necessarily determined. And 
whether the tribunals rendering them are clothed with limited or general powers, 
whether they are courts of record or otherwise, makes no sort of difference ; so long 
as they act within the sphere which has been assigned them, their adjudications are 
binding upon the parties in all future controversies relating to the same matter. (Ga- 
han v. Maingay, 1 Irish T. Rep. 20, 43, et seq. Gratz v. The Lancaster Bank, 17 
Serg. & Rawle, 278, 281. Starkie v. Woodward, 1 Nott & M’Cord, 329. Cottom v. 
Cottom, 4 Rand. Rep. 192. Hughes v. Blake, 1 Mason’s Rep. 515. Brown v. Gib- 
aon, 1 Nott & M’Cord, 326. Blount v, Darrach, 14 Serg. & Rawle, 184, note. Kil- 
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heifer v. Herr, 17 id. 319. Hume v. Burton, 1 Ridg. Cas. 204, et seq. 2 Starkie’a 
Ev. 211,212.) 

But note, that all which is said as to the conclusiveness of a former judgment, must 
be understood with this proviso ; that the court rendering the judgment had jurisdic* 
tian : for if a court transcends the limits which the law lias prescribed for it, and as- 
sumes to act where it has no jurisdiction, its decisions will be utterly void, and enti- 
tled to no consideration, either as evidence or otherwise. (Borden v. Fitch, 15 John. 
Rep. 121. Mills v. Martin, 19 id. 33. Latham v. Edgerton, 9 Cowen’s Rep. 227. 
Snyder’s lessee v. Snyder, 6 Binn. Rep. 483. Messinger v. Kinter, 4 id. 97. Blin v. 
Campbell, 14 John. Rep. 432. Sumner v. Parker, 7 Mass. Rep. 79. Wales v. Wil- 
lard, 2 id. 120. Smith v. Rice, 11 id. 507. Cleveland v. Rogers, 6 Wend. Rep. 438. 
Gorrill v. Whittier, 3 N. Hamp. Rep. 265. Bowman v. Russ, 6 Cowen’s Rep. 234* 
Slocum v. Wheeler, 1 Conn. Rep. 429. Weston v. Weston, 14 John. Rep. 428. Sher- 
man v. Ballou, 8 Cowen’s Rep. 304. Cunningham v. Bucklin, id. 178. Newdigate v. 
Davy, 1 Raym. Rep. 742. See also ante, note 551, p. 799, et seq.) 


NOTE 587— p. 333. 

S. P., Hopkins v. Lee, 6 Wheat. Rep. 109 ; Harvey v. Richards, 2 Gall. Rep. 216 ; 
Minor v. Waller, 17 Mass. Rep. 237 ; 2 Starkie’s Ev. 201, 2 ; 2 Evans’ Poth. 456 ; 
Harg. Law Tracts, 458 ; Blackham’s case, 1 Salk. 290, per Holt, C. J. 

A judgment concludes the parties only as to the grounds covered by it, and the facta 
necessary to uphold it. They shall not be allowed to prove what is inconsistent with 
its rectitude and justice, for while it stands unreversed, it is final as to the points decid- 
ed ; not so, however, with respect to matters which the judgment itself shows were 
Qpt in question ; and hence, where the cause has gone off upon some defect, which 
precluded an inquiry into the merits, the judgment is Usually no bar to a second ac- 
tion. (See the next note.) So the reversal of a judgment proves nothing but its 
own correctness ; it operates no farther than to nullify what has been done ; and in 
other respects the parties are generally left by it in the same situation, as to their rights 
and remedies touching the matter in controversy, as if no such judgment had ever ex- 
isted. Therefore, where a decree of the supreme court of probate reversed that of the 
inferior court, decreeing distribution, such reversal was held no bar to a bill in chan- 
cery for the same matter. (Harvey v. Richards, 2 Gall. Rep. 216.) And upon the 
same principle the dismission of a bill in chancery is not always conclusive as to the 
complainant’s right in a court of law, although the bill may have been filed for the 
same matter ; for if the complainant seeks in a court of equity to enforce a strictly le- 
gal title, when his remedy is at law, the dismission of the bill amounts merely to a dec- 
laration that he has no equity ; but it casts no reflection upon his legal title ; it decides 
nothing in relation to it, and consequently can conclude nothing. (Lessee of Wright 
v. Deklyne, 1 Peters’ C. C. Rep. 198, 202. Pleasant v. Clements, 2 Leigh, 474, 483. 
See Burchet v. Faulkner, 1 Dana’s Rep. 99, 100 ; Lancaster v. Laire, id. 109.) And 
though a decree in express terms profess to affirm a particular fact, yet if such fact waa 
immaterial in the case, the decree will not conclude the parties in relation to it (Hotch- 
t kiss v. Nichols, 3 Day’s Rep. 138. Coit v. Tracy, 8 Conn. Rep. 268.) 
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In SwifVs Ev. p. 17, it is said, that “ where the cause and object of both a'ctions are 

the same, a judgment in the prior bars the subsequent suit. Where the cause or ob- 
ject of the actions are different, though the point in dispute is the same in both, the 
prior judgment is no bar to the subsequent action ; but the verdict is matter of evi- 
dence to prove such point.” 

But although a prior judgment may be no bar , strictly and technically speaking, 
where the cause or object of both actions are not identical, it does not follow that ei- 
ther party in the second action can be allowed to contradict what was expressly adju- 
dicated in the first. (Per Bristol, J. delivering the opinion in Betts v. Starr, 5 Conn. 
Rep. 550, 553.) In Hopkins v. Lee, (6 Wheat. Rep. 109,) the facts were, that Lee 
sold Hopkins an estate, called “ Hiil and Dale,” then under certain incumbrances, 
which Lee agreed to remove ; and Hopkins was to pay therefor $1800, partly in mili- 
tary lands and partly in some other way, as soon as the incumbrances were removed. 
Hopkins filed a bill in chancery against Lee, stating that Lee had omitted to pay the 
incumbrances, and that he, Hopkins, had been compelled to pay them. Upon hearing 
the bill, the court found that Hopkins had satisfied the incumbrances, but with the 
funds of Lee, advanced for that purpose ; and thereupon decreed, that Hopkins should 
pay Lee the overplus remaining in his hands after paying off the incumbrances. Lee 
then brought an action of covenant against Hopkins, for not conveying the military 
lands agreeable to covenant ; to which Hopkins pleaded that Lee had never discharg- 
ed the incumbrances on the estate of Hill and Dale. “ No lawyer can suppose that, 
let the judgment or decree on the bill in chancery have been either way, it could have 
been pleaded in bar to the last action of covenant brought by Lee against Hopkins. 
The object of the bill in chancery was to get refunded money, which the purchaser of 
an estate alleged that he had been obliged to expend, to free the estate from incum- 
brances which the seller was bound to remove. The object of the action at law was 
to recover damages for not conveying the military lands, which were to be taken in 
part payment. Nothing could have been more distinct than the object of the tw*o 
suits ; they were not for the same matter, cause and thing, and let the issue of the bill 
in chancery have, been as it might, the decree could not have been pleaded in bar of 
the action at law. But by way of evidence , the decree in chancery was held conclu- 
sive to prove that Lee had discharged the incumbrances on the estate ; that being the 
matter directly adjudicated upon in the suit in chancery.” (Per Bristol, J., Betts v. 
Starr, supra.) And where a mortgagee brought ejectment to recover the mortgaged 
premises, and the mortgagor, on the trial, offered evidence to prove that the note which 
the mortgage was intended to secure, was usurious and void ; to which the mortgagee 
objected, on the ground that the mortgagor was estopped to shew the alleged fact, 
by reason of a former judgment ; the record of that judgment was produced, and it 
appeared from it, that the mortgagee had sued the mortgagor on the note, that the lat- 
ter had pleaded non-assumpsit therein, with notice of the usury, and that a verdict and 
judgment were rendered for the mortgagor. It was conceded that the sole question 
litigated in the former suit, was the same sought to be again controverted in the last 
The judge thereupon sustained the objection, holding the first judgment conclusive in 
relation to the usury ; and the supreme court afterward, on motion for a new trial, af- 
firmed the decision. (Betts v. Starr, supra.) So, though nothing can certainly be 
more distinct than the object of an ejectment in England, and the action of trespass on 
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the case for mesne profits ; yet, the judgment in ejectment is conclusive against the de- 
fendant upon the right of possession , at the time of the demise laid in the declaration. 
(Per Bristol, J., Betts v. Starr, supra ; and see post, p. 336 of the text, and note 598.) 
And where A. filed a libel in the district court of the United States, alleging title 
to a vessel, by virtue of certain conveyances in January and February, 1824; and 
the defendants appeared and contested the matter ; whereupon a decree was made 
finding directly that A., by virtue of the conveyances, was owner and proprietor of the 
vessel at the time of filing the libel, which was in August, 1824; held, that in a sub- 
sequent action of trespass, for taking the vessel on the 4th of March, 1824, the decree 
was conclusive evidence of A.’s title, not only at the time of filing the libel, but at the 
time when the libel alleged it to have accrued, and ibr all the intermediate time. (Den- 
nison v. Hyde, 6 Conn. Rep. 508.) So where A., during the pendency of an action pf 
assumpsit, brought by C. against A. & B., filed his bill in chancery against B. and C. 
for a discovery, alleging that he had agreed with B. to pay the debt for which the ac- 
tion was brought, and that B. had paid rt ; and the court found these facts not true, 
and dismissed the bill ; after which A., on the trial of such action, offered testimony to 
prove the same fact3 which he had alleged in the bill ; on the objection of C., support- 
ed by the record of the chancery suit, it was held that the testimony offered was inad- 
missible, the decree being founded upon and conclusive as to those facts. (Coit V. 
Tracy, 8 Conn. Rep. 268. See Starkie v. Woodward, 1 Nott & M’Cord, 329.) 

Indeed, the principle will be found to run through nearly all the American cases, 
that the judgment of a court of competent jurisdiction, directly upon a particular 
point, is, as between the parties, conclusive in relation to such point, though the pur- 
pose and subject matter of the two suits be different; and hence that “ a judgment 
may not only be evidence, but conclusive evidence , and still be no bar to a second ac- 
tion.” (See per Bristol, J., Betts v. Starr, 5 Conn. Rep. 550, 554 ; also Lessee of 
Wright v. Deklyne, 1 Peters’ C. C. Rep. 198, 202 ; Starkie v. Woodward, 1 Nott & 
M’Cord, 329 ; Canaan v. Greenwood's Turnp. Co., 1 Conn. Rep. 1, 7 ; Cist y. Zeig- 
)er, 16 Serg. & Ravvle, 282; Gardner v. Buckbee, 3 Cowen’s Rep. 120; Wright v. 
Butler, 4 Wend. Rfep. 284, 298.) 


NOTE 588— p. 333. 

A former verdict and judgment for the defendant, tn trespass for taking goods, wiB 
bar a subsequent action of assumpsit for the price or value of the goods. (Rice v. 
King, 7 John. Rep. 20.) But in North Carolina, where the plaintiff sued an officer hi 
trespass for selling a negro, and recovered judgment for thirty pounds, and afterwards 
brought detinue against another person for the same negro, it was held, that unless 
the former recovery was for the property, and not for the trespass merely, it was no 
bar to the second suit ; and the judge who tried the cause, left to the juiy the circum- 
stances, from which it might be inferred that the judgment against the officer was for 
the trespass only, who found a verdict for the plaintiff, upon which judgment was ren- 
dered accordingly. (Belch v. Holloman, 2 Hayw. Rep. 329.) This decision pro- 
ceeds, doubtless, upon the ground, that unless the former recovery was intended to 
be an equivalent, not only for the trespass but for the property also, it would not 
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divest the plaintiff of his title ; and in South Carolina, the court of appeals has re- 
cently gone further, and held that in trespass there must be a recovery of what Was 
supposed and intended to be found as the value of the chattel taken, and a satisfaction 
of such recovery, before the property will vest in the defendant. (Jones v. M’Neil, 2 
Bailey, 466, 473 ; but see Johnson v. Parker, 1 Nott St M’Cord, 1.) 

A judgment for the plaintiff in replevin, in the delinet for damages, vests the prop- 
erty of the goods in the defendant; (Moore v. Watts, 1 Ld. Raym. 613, 614; see 
Murrell v. Johnson’s adm’r, 1 Hen. St Munf. 449 ;) and of course, wherever this is 
the case, such judgment will bar any other action for the same damages, or the price 
or proceeds of the goods. 

A judgment in trover, for a permanent conversion changes the property. (4 Star- 
kie’s Ev. 1508. Bull. N. P. 49. 2 Starkie’s Ev. 198, note (b), and the cases there 
cited.) But it seems to be competent for' the plaintiff to show, that the damages were 
given merely for the temporary conversion, and not as the value of the chattel; (4 
Starkie’s Ev. 1508 ; Gilb. L. Ev. 265, 2d ed. ; Trials. Per Pais, 224 ;) and hence, in 
order to constitute a bar to a second action for the value of the chattel, the verdict 
must have fouqd a sum intended to cover the value of the chattel (Jones v. M’Neil, 
3 Bailey, 466, 477, per O’Neall, J.) Whether there should also be a satisfaction of 
the judgment, quere. (id. See Osterhout v. Roberts, and other cases in connection 
with it, died ante, note 583, p. 823.) 

A judgment, in an action at law upon a covenant, will not bar a suit in chancery for 
the specific performance of a stipulation in the same covenant to convey land, where it 
is manifest that the failure, though assigned among other breaches, was not investi- 
gated, nor any damages assessed therefor in the trial at law. (Givens v. Peake, 1 
Dana’s Rep. 225.)j£But matters once investigated in a court of law, cannot be re- 
heard in chancery ; and hence, where in trover a recovery was had against the de- 
fendants^ who afterward filed their bill to enjoin the judgment, alleging, as part of the 
ground of the application, the identical matters litigated in the former suit at law, the 
hill was dismissed. (Price v. Boyd, 1 Dana’s Rep. 434, 5.) 

A verdict and judgment for the defendant, in an action on the ease , for cutting and 
carrying away wheat, is a bar to the action of trespass, quare clausum frcgit , for the 
same cause. (Johnson v. Smith, 8 John. Rep. 383.) And a judgment in an action 
on the case, in the nature of a conspiracy, is conclusive, and a bar to any new action 
in a different form. (Livermore v. Herschell, 3 Pick. Rep. 33.) So a judgment for 
the defendant in covenant, where the plaintiff alleged, as the breach, that the defend- 
ant had not delivered a good and sufficient New-Orleans boat, was held a bar, prima 
facie, to an action of fraud, founded on the circumstance of the defendant having neg- 
lected to disclose certain latent defects in the boat at the time of delivery. (Cutler v. 
Cox, 2 Blackf. 178.) Whether, if it were clearly shown that the fraud was not averred 
or investigated in the action of covenant, the judgment therein would then have been 
a bar to the subsequent suit, quere. (id. 181, per Blackford, J.) 

If the demand, upon which the plaintiff prosecutes, has been litigated in a previous 
aait between the same parties, by way of defence, the judgment rendered in such first 
suit, is a bar to the second. Accordingly, where A. brought an action of assumpsit 
upon a promissory note given by B. for the purchase money of a patent right, and B. 
defended on the ground of fraud in the sale of the right ; held, that a judgment in that 
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suit in favor of A., for the amount of the note, was a bar to a subsequent suit by B. 
against A. for the fraud. (Jones v. Scriven, 8 John. Rep. 45$. See Curtis v. Cole, 6 
id. 168.) And where A. brought an action for use and occupation of premises; and 
on the trial, the defendants gave in evidence the record of a former suit, in replevin, 
brought by them against A., in which A. avowed for the same rent claimed in the sec- 
ond suit, and in which there was a verdict and judgment against him on the issue of 
no rent in arrear ; held, that such record was conclusive against A.’s right to recover. 
(Cist v. Zeigler, 1G Serg. & Rawle, 282.) 

And it is proper to notice here, that judgments are not merely final as to the tacts 
actually litigated and decided, but they are usually, (except in proceedings directly in- 
stituted in the same suit to obtain their reversal) conclusive evidence of their own rec- 
titude and justice ; and no allegation or evidence, tending to impeach them, will be al- 
lowed in any subsequent distinct controversy between the parties. (Hartshorne v. 
Johnson, 2 Halst. Rep. 108. Allison v. Rankin, 7, Serg. 8t Rawle, 269, 271. M’Neil 
v. Bright, 4 Mass. Rep. 282, 303. Hoyt v. Gelston, 13 John. Rep. 139, 153. Per- 
kins v. Fairfield, 11 Mass. Rep. 227. Dow v. Warren, 6 id. 328, 9. Commonwealth 
v. The Pejepscut Proprietors, 7 id. 399. Loring v. Bridge, 9 id. 124. Foster v. 
Jones, 15 id. 185. Hawes v. Hathaway, 14 id. 233. M’Kinney v. Crawford, 8 Serg. 
fc Rawle, 351. Hawley v. Mancius, 7 John. Ch. Rep. 174, 182.) It is upon this 
principle that no action will lie for obtaining a decree or judgment by false or forged 
evidence. (Peck v. Woodbridge, 3 Day’s Rep. SO. Smith v. Lewis, 3 John. Rep. 
157 ; see also Smith v. Lowry, 1 John. Ch. Rep. 322.) And where A., having 
caused B. to insure a vessel for him, upon which there was a loss, afterward sue<P 
B. and recovered judgment for the loss, and obtained satisfaction by execution ; in 
a subsequent suit brought by B. to recover back the money, on the ground that A. 
knew of the loss at the time when the insurance was made, but concealed the knowl- 
edge of it from B., and that the fraud was not discovered until after the execution 
was satisfied ; held, that the former judgment was a bar to B.’s right of action. (Ho- 
mer v. Fish, 1 Pick. Rep. 435.) 

And the principle applies in almost every instance, where a suit is sought to be sustain- 
ed upon allegations which would have constituted proper ground of defence to a previous 
action between the parties. Thus, in Marriott v. Hampton, (7 Durn. 8t East, 265,) 
H., the defendant, had formerly sued M., the plantiff, for goods sold and delivered, for 
which M. had before paid H. and obtained his receipt ; not being able, however, to 
find the receipt at the time, and having no further proof of the payment, he was obliged 
to pay the money again, and gave a cognovit for the costs : afterwards he found the 
receipt, and prosecuted to recover back the sum so wrongfully enforced in payment ; 
and it was held, on motion for a new trial, that the action could not be sustained. 
Per Lord Kenyon, Ch. J. : “ After a recovery by process of law, there must be an end 
of litigation, otherwise there would be no security for any person. I cannot therefore 
consent, even to grant a rule to show cause, lest it should imply a doubt” Lawrence, 
J. alluding to a case relied on by the plaintiff’s counsel, says : “ It goes the length of 
establishing this, that every species of evidence, which was .omitted by accident to be 
brought forward at the trial, may still be of avail in a new action to overhale the for- 
mer judgment ; which is too preposterous to be stated.” The other judges delivered 
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opinions to the same import (See Kist v. Atkinson, 2 Campb. Rep. 63. Moody v. 
Thurston, 1 Strange, 4S1. Bateman v. Willoe, 1 Sch. & Lef. 201.) 

This doctrine has been recognised and similarly applied in several American cases. 

Thus in Le Guen v. Governeur et al. (1 John. Cas. 436,) the appellant had formerly 
recovered judgment in the supreme court against the respondents. Afterwards the 
respondents filed a bill in chancery, alleging fraud in the contract for the sale of cer- 
tain parcels of goods, for the amount or value of which they were held liable by that 
judgment, and claimed relief on this ground. On appeal from the decree of the chan- 
cellor, granting the relief prayed, the court of errors decided against the respondents, 
holding, that as the fraud alleged was proper matter of defence in the previous suit, and 
the respondents had neglected to avail themselves of it, the judgment therein was final. 
RadclifF, J. (id. 492,) lays down the rule in very broad terms. “ The general principle,” 
he says, “ that the judgment or decree of a court possessing competent jurisdiction shall 
be final, as to the subject matter thereby determined, is conceded on both sides, and can 
admit of no doubt. The principle, however, extends further. It is not only final as 
to the matter actually determined, but as to every other matter which the parties might 
litigate in the cause, see 1 Blackf. 360, and which they might have decided. The reasons 
in favor of this extent of the rule appear to me satisfactory ; they are founded in the ex- 
pedience and propriety of silencing the contentions of parties, and of accomplishing the 
ends of justice by a single and speedy decision of all their rights. It is evidently prop- 
er to prescribe some period to controversies of this sort ; and what period can be 
more fit and proper than that which affords a full and fair opportunity to examine and 
decide all their claims ? This extent of the rule can impose no hardship. It requires no 
more than a reasonable degree of vigilance and attention ; a different course might be 
dangerous, and often oppressive. It might tend to unsettle all the determinations of 
law, and open a door for infinite vexation.” And per Kent, J. (id. 502 :) “ Every 
person is bound to take care of lu3 own rights, and to vindicate them in due season, 
and in proper order. This is a sound and salutary principle of law. Accordingly, if 
a defendant, having the means of defence in his power, neglects to use them, and 
suffers a recovery to be had against him by a competent tribunal, he is forever pre- 
cluded. The only cases which I can recollect, as forming exceptions to this gen- 
eral rule, are, 

“ 1. The case of mutual dealings between the parties, where the defendant omits to 
set off his counter demand, and may still recover in a cross-action ; and 

“ 2. The case of an ejectment, in which the defendqpt, neglecting to bring forward 
his title, is not precluded by the secovcry against him from availing himself of it in a 

new suit. 

“ The general rule is intended 1o prevent litigation and to preserve peace ; and were 
it otherwise, men w'ould never know when they might repose with security on the de- 
cisions of courts of justice ; and judgments solemnly and deliberately given might 
cease to be revered, as being no longer the end of controversy and the evidence of 
right.” (Le Guen v. Governeur et al., 1 John. Cas. 501, 2.) Upon the same principle, 
a junior mortgagee, made a party to the bill of the elder and neglecting to defend, will be 
barred. (Cooper v. Martin, 1 Dana’s Rep. 23, 27.) So where B. sued G. for not do- 
ing work in a skilful and proper manner ; and it appeared that G. had before sued B. 
to obtain pay for the identical work, in which suit B’s claim set up in the present ac- 
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tion was urged by him, find erroneously rejected by the court, who gave judgment for 

G. ’s work at the price stripulated between the parties ; yet held, that B. could not sus- 
tain his action, for the ground of it was matter of defence in the former suit, and he 
should have pursued his remedy directly there by certiorari to reverse that jungment, 
and could not overhale it in a collateral proceeding. (Grant v. Button, 14 John. Rep* 
377 ; S. P., Kist v. Atkinson, 2 Campb. Rep. 63.) And where P., having given his 
promissory notes to L., paid the same without taking them up ; and after such pay- 
ment, and subsequent to the time of the notes becoming due, L. transferred them to 
S. L., who 3ued G. thereon and had judgment for the amount ; held, that as P. had 
neglected to avail himself of the payment by way of defence to the suit of S. L., he could 
not maintain an action against L. for the money thus recovered by S. L. (Loomis v* 
Pulver, 9 John. Rep. 244.) So also where A., being charged with taking B.’s bridle, 
gave B. a note, the latter promising that if it should turn out that A. had not taken 
the bridle, he would give up the note ; when the note became due, B. sued A. upon it 
and obtained judgment for the amount, which was accordingly paid ; and the court 
held, that such judgment, while it stood in full force, should prevent A. from recover- 
ing the money so paid on B.’s judgment, though A. offered to prove his entire inno- 
cence of the charge respecting the bridle. The ground of the second action, say the 
court, was proper matter of defence to the first suit, and if A. was not in a situation at 
that time to make out that defence by proof, it was his misfortune. (White v. Ward, 
9 John. Rep. 232. See S. P., Battey v. Button, 13 id. 187. Canfield v. Munger, 12 
id. 347.) The same rule has been adopted in New-Hampshire. Thus C. and D. sold 

H. a patent right, for which H. gave them his notes ; one of the notes was paid vol- 
untarily, but the other was sued by C. and D., and a judgment obtained for the 
amount, which H. accordingly paid. H. subsequently brought an action to recover 
back the consideration money, on the ground that the patentees were not the original 
inventors of the thing patented, and the court held him concluded by the previous re- 
covery ; for when sued for the consideration, he enjoyed an opportunity to defend him- 
self by establishing this fact ; and if such defence was not made, “ the omission arose 
from such accident as would entitle him to a new trial, or from such ignorance and 
neglect as are irremediable.” (Holden v. Curtiss et al., 2 N. Hamp. Rep. 61, 64. Til- 
ton v. Gorden, 1 id. 33.) So also in Massachusetts. (Thatcher v. Gammon’s ex’rs, 
12 Mass. Rep. 268. Homer v. Fish, 1 Pick. Rep. 435. Holmes v. Avery, 12 Mass. 
Rep. 136.) And in Pennsylvania. (Shriver v. The Commonwealth, 2 Rawle, 206.) 
So for indeed has this respect for former decisions been carried, that where an action 
was brought for malicious prosecution, the court held a record of conviction in the suit 
charged as malicious, conclusive evidence of probable cause. (Whitney v. Peckham, 
15 Mass. Rep, 243. Williams v. Woodhouse, 3 Dev. Rep. 257, S. P. Mellor v. Bad- 
deley, 6 Carr. & Payne, 374.) The courts in New-York, however, have repudiated 
this doctrine. (Burt v. Place, 4 Wend. Rep. 591.) 

But although the second suit is predicated upon matter which might have been 
used as a defence in the first, yet if it involves no inquiry into the merits of the former 
judgment, and is sustainable on ground entirely independent of such judgment, the rule 
does not apply. This exception was distinctly recognized by the court, in Whitcomb 
v. Williams, (4 Pick. Rep. 228.) There the plaintifis had purchased goods of the de- 
fendants, and paid for them partly in cash and partly by their note ; they subsequently 
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discovered that they had paid for more than they had received ; but nevertheless, suf- 
fered a judgment to go against them on the note, without objecting any want of 
consideration ; and it was held, that an action lay to recover back the amount over- 
paid ; for the giving of the note, under the circumstances, being equivalent to payment 
in cash, a cause of action originated immediately thereupon which steered entirely 
clear of the judgment ; and “ although the mistake might have been corrected in that 
action, the present plaintiffs were under no obligation,” says Wilde, J. delivering the 
opinion, “ to avail themselves of that mode of seeking relief A new remedy arising 
on a contingency will not deprive a party of a pre-existing right Of action. The plain- 
tiffs had the right of election, like a party entitled to the privilege of set-off.” (id. 223, 
£31.) And where A. sued B. before a justice, and prior to the return day of the sum- 
mons, B. settled with A., and paid him $3, in full, A. promising to discontinue his suit ; 
instead of doing so, however, he appeared on the return of the summons, and obtained 
judgment in B.’s absence of $25 ; B. then brought an action of assumpsit against A. 
before another justice for a breach of the promise to discontinue, and recovered the 
same amount which A. had recovered against him ; and the supreme court held the 
recovery correct ; for the suit was not to overhale the first judgment, or to recover 
back the amount of it, on the ground that it was not due, but to recover for a breach 
of the agreement, and this breach would have been the same, even if the former re- 
covery bad been for a just debt (Cobb v. Curtiss, 8 John. Rep. 470.) So where 
money has been paid and a receipt taken, and afterwards the party to wliom it was 
paid brings an action for the same money and recovers, no defence being made ; though 
the neglect of the defendant in not availing himself of the receipt in that suit, will forev- 
er preclude him from recovering the money thus paid, yet there being a moral obliga- 
tion mi the part of the plaintiff to repay, the defendant may recover on a subsequent 
promise of the plaintiff to that effect. (Bentley v. Morse, 14 John. Rep. 468.) And 
where A. extended an execution on B.’s real estates, and thereby became tenant in 
common with C. ; and then obtained judgment against C. for a share of the rents and 
profits accruing subsequent to the extent; but after C. had paid A.’s judgment, the 
judgment against B., upon which A.’s execution issued, was reversed ; held, that C. 
could recover against A. the money thus paid by him for rents and profits, though A.’s 
judgment against him remained in full force. The court say, that judgment was right, 
" nor does the present action impeach it ; but the defendant has no right, from poste- 
rior circumstances, to retain the proceeds of it. And when one wrongfully detains 
money, although it was rightfully received, the action for money had and received 
furnishes a just and appropriate remedy.” (Lazell v. Miller, 15 Mass. Rep. 207.) 
So where A. recovered judgment by default against B., upon an account annexed to 
his writ, in which account B. was credited for certain goods ; held, that such judgment 
was no bar to an action by B. against A. for the same goods, if they were not credited 
at their full value by A. in the first suit. For though the value of the goods credited 
by A. was a question which B. might lawfully have litigated there, yet he was 
not bound to do so at his own expense, when by commencing a new action the 
expense would foil on A. If A. intended to avoid this, he should have credited the 
goods at their full value. (Minor v. Walter, 17 Mass. Rep. 288.) And where an 
attorney received a partial payment from a debtor, on a note left with him for collec- 
Voi~ L # 105 
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lion, paid it over to the creditor without endorsing it, and afterwards proceeded and 
took judgment for the whole amount apparently due ; he was held liable to the debtor 
for the amount of such payment in an action for money had and received. (Fowler 
v. Shearer, 7 Mass. Rep. 14.) The same principle was applied where the person re- 
ceiving the partial payment was plaintiff in the first suit and defendant in the second, 
the substantial details of the case being in other respects like the preceding ; and Par- 
ker, C. J. delivering the opinion, thus explains the ground upon which both decisions 
proceed : “ Here the creditor, by his own fault, recovered judgment for his \yhole debt, 
when a part of it had been paid. It was his duty to have credited the sum paid on 
the note, and not having done it, he is to be considered as retaining the money for the 
use of his debtor. The debtor might well lie by, and suffer judgment by default, re- 
lying upon a deduction of the sum paid before judgment. The case of Fowler v. Shear- 
er cannot be distinguished from this ; for in that, as well as this, the plaintiff might 
have given evidence of his payment ; but he confided in the attorney, that the sum 
paid should be endorsed upon the note. In the case of Marriott v. Hampton, the 
plaintiff brought his action to recover money paid under legal process, which was 
thought dangerous. In the case before us there is no such technical difficulty. It is 
not attempted to disturb the judgment; it is not complained of; it is not allleged that 
too much has been recovered. The ground of the action is, that the defendant has 
received fifty dollars of the plaintiff which he is not entitled to retain, tie might have 
retained it if he had chosen to endorse it on the note, or to deduct it from his damages ; 
but not having done either, he cannot conscientiously retain the money.” (Rowe v. 
Smith, 16 Mass. Rep. 306 ) The contrary, however, of this, has been expressly and 
deliberately held in New-Hampshire ; thus, in Tilton v. Gordon, (1 N. Hamp. Rep. 
33,) where a party made certain payments on a note, and afterward, on being sued, 
suffered judgment to pass against him by default for the whole amount, without any 
deductions, he was adjudged incapable of recovering for the monies so paid in a sub- 
sequent action. And even in Massachusetts, where Rowe v. Smith, and Fowler v. 
Shearer, supra, were decided, the principle has been restricted to those cases where a 
trust and confidence existed between the parties, which the defendant in the first suit 
acted upon, and such as was deemed sufficient under the circumstances, to excuse his 
neglect in not availing himself of the payments by way of defence in the former action. 
And therefore, where the plaintiff in the second suit appeared in the first and contested 
the point of damages, he was held not entitled to recover. (Loring v. Mansfield, 17 
Mass. Rep. 394.) 


NOTE 589 — p. 334. 

It is only where the question between the parties has been once decided upon con- 
fession, or verdict, that the judgment can be pleaded to bar another action. Hence, 
if a party fails by reason of a defect in his declaration, or by misconceiving his action, 
or by suing as executor when he was administrator, Ihe judgment will be no bar in 
another action for the same cause. Accordingly, where the defendant in scire facias, 
on nul tiel record pleaded, prevailed because the scire facias stated a judgment against 
James H. Green, and the record was of a judgment against James Green ; held, that 
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this constituted no bar to a second scire facias. (Benton v. Duffy, Cara. 8c Norw. 98.) 
So if a prisoner be acquitted of burning the barn of Josiah T., he cannot plead this to an 
indictment for burning the barn of Josias T. (The Commonwealth v. Mortimer, 2 Virg* 
Cas. 325) So, a judgment in favor of the defendant, upon a demurrer to the declaration, 
is no bar to a subsequent suit for the same cause ; (Stevens v. Dunbar, 1 Blackf. R. 56 ;) 
or on any other pleadings not going to the foundation of the action. (Lane v. Harrison, 
6 Munf. Rep. 573.) And where the judgment was rendered on the ground of the in- 
sufficiency of the declaration, but by mistake or design was entered with a nil capiat, 
-See. instead of an cat sine die ; held, that the defendant could not use it as a bar to a 
second action. (Lampen v. Kedgewin, 1 Mod. Rep. 207 ; and see Kendal v. Talbot, 

1 Marsh. Ky. Rep. 321, 322.) If, however, notwithstanding the imperfections of the 
declaration, the defendant, without demurring, joins issue, and a trial is had between 
the parties upon the merits, a judgment against the plaintiff*, while it stands unrevers- 
ed, will bar any other suit lor the same cause. (Hughes v. Blake, 1 Mason’s Rep. 
515, 519,. per Story, J.) But it must appear that the trial was on the merits; for if 
the cause went off on a technical defect, it would virtually negative the averment that 
the causes of action were the same, (id.) So, if the cause w T ent off because the debt 
was not due, or because the court had not jurisdiction, the judgment will constitute no 
bar to a recovery on the merits in another suit. (Estill v. Taul, 2 Yerg. 467, 470, per 
Catron, J.) And upon the same principle, a judgment in a suit brought against the 
endorser of a note, rendered in favor of the endorsee, upon the ground that the suit 
was prematurely commenced, before notice had been given, will constitute no bar to 
a suit after notice. (The New-England Bank v. Lewis, 8 Pick. Rep. 113.) In these 
and similar cases, the merits of the second suit cannot lie said to have been tried in the 
former, but were necessarily excluded, and therelore the plaintiff ought not to be barred. 
(See M’Donald v. Rainor, 8 John. Rep. 442 ; Hutchins v. Fitch, 4 id. 222; The New- 
England Bankv. Lewis, 8 Pick. Rep. 118, per Wilde, J., and see post, note 590, p. 
837, 8.) 

So, where judgment for the defendant has been rendered, on the ground of some 
temporary disability of the plaintiff to sue, as that he is an alien enemy, such judgment 
will form no bar to a suit brought after the disabilitiy shall have been removed. But 
the judgment changes the onus proband i, and in the second action the plaintiff will 
have to show that the disability no longer exists. This was said by Phelps, J., deliv- 
ering Ihe opinion of the court in Dixon v. Sinclear, (4 Verm. Rep. 354, 361.) The 
leading features of the case presented were as follows ; a judgment had been render- 
ed for the plaintiff by the mutual agreement of the parties, subject to the award of 
certain arbitrators, upon an offset pleaded ; the arbitrators failing to make any award, 
the plaintiff brought debt on the judgment: the defendant pleaded that the judgment 
had been rendered on the condition above mentioned, and that he was ready and wil- 
ling to proceed with the arbitration, but the plaintiff refused ; the plaintiff replied, ad- 
mitting the agreement, but denied the defendant’s readiness and willingness to pro- 
ceed with the arbitration, and alleged that he had refused to do so, though request- 
ed. Upon this, issue was joined, a trial had, and verdict and judgment rendered for 
the defendant. The plaintiff afterwards brought another action on the original judg- 
ment, and the defendant pleaded in bar the former judgment of the court in his favor 
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judgment was not rendered upon the merits ; and on demurrer to the replication, the 
court held that the defence relied on in the former suit was of a permanent character, 
and the replication insufficient, (id.) 

A discontinuance of a former suit for the same cause, is no bar to a second action ; 
(Hull v. Blake, 13 Mass. Rep. 153, 155 ;) nor is it evidence to show that the plaintiff, 
when he instituted the first suit, did not consider himself entitled to recover; no legal 
conclusion is to be drawn from so imperfect a proceeding. (Sweigart v. Frey, 8 Serg. 
& Rawle, 299, 305.) But a retraxit , it is said, is a bar; for it is an open and voluntary 
renunciation of the suit in court. (3 Black. Com. 296. Co. Litt. 138, b., et seq.) A 
nonsuit , however, is like a discontinuance ; and even if rendered after a hearing upon 
the merits, it is no bar to a subsequent suit. (Bridge v. Sumner, 1 Pick. Rep. 371. 
Melchart v. Halsey, 3 Wils. Rep. 149, Morgan v. Bliss, 2 Mass. Rep. 113.) This 
rule however has some exceptions, and a nonsuit is, in a few instances, peremptory : 
thus, “ in a quare impedit, if the plaintiff be nonsuit after appearance, the defend- 
ant shall make a title, and have a writ to the bishop ; and this is peremptory to the 
plaintiff, and a good bar to another quare impedit.” (Co. Litt 139, a.) So in a writ 
de nativo habendo, in au appeal of murder, rape, robbery, 8 lc . and in an attaint or an 
appeal of mayhem, if the plainti IT become nonsuit after appearance, it is peremptory ; 
and a discontinuance will have the same effect, (id.) But “ exceptio probat regulam ; 
for these cases excepted, stand upon their special and particular reason, and fall not 
within the general reason of the rule.” (id.) In ordinary cases it is otherwise, and a 
judgment of nonsuit leaves the plaintiff at liberty to prosecute a new suit for the same 
Cause. (Bennett v. Hull, 10 John. Rep. 364. Brintnell v. Foster, 7 Wend. Rep. 103. 
El well v. M’Queen, 10 id. 519.) A nolle prosequi is no bar. (Lindsay v. The Coin- 
wealth, 2 Virg. Cas. 345.) 

And a decision of the court in favor of tlie defendant, upon an agreed statement of 
facts, and a nonsuit entered with judgment thereon for the costs of the defendant, con- 
stitute no bar to a subsequent action. (The Inhabitants of Knox v. The Inhabitants 
of Waldoborough, 5 Greenl. Rep. 185.) But a judgment, in Kentucky, dismissing a 
suit “agreed,” (which means that the parties have by their agreement adjusted the 
subject matter in controversy in that suit,) is a bar to any other suit for the same 
cause. (The Bank of the Commonwealth v. Hopkins, 2 Dana’s Rep. 395.) And a 
judgment of the United States district court, affirmed by the supreme court, which con- 
cludes in these words, “judgment must be given for the defendant, and the plaintiff’* 
petition must be dismissed,” will be considered not as a nonsuit merely, but final in fa- 
vor of the defendant, and as res adjudicata in another action for the same demand, 
(Keene v. M’Donough, 8 Mart. Lou. Rep. 185, 187.) 

In New-York, where there is a trial before a justice of the peace, the plaintiff may 
elect to become nonsuit at any time before the cause is finally submitted to the judg- 
ment of the court ; but after it is so submitted, the plaintiff' cannot become nonsuit, nor 
withdraw his action ; and though he endeavor to do so, the judgment, whatever may 
be the particular form of it, will be a bar to a second action. (Hess v. Beekman, 11 
John. Rep. 457. Elwell v. M’Queen, 10 Wend. Rep. 519. Brintnall v. Foster, 7 id. 
103.) But where there had been a trial on the merits, and a final submission for de- 
cision, yet nothing appearing upon the docket of the justice, save an entry in these 
words: “on hearing plaintiff’s proof, ordered judgment of nonsuit ; costs, $1,88 ; 5> 
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lield, that the judgment was no bar to a new suit for the same cause, notwithstanding 
the justice entered the judgment by mistake, supposing that no other than a judgment 
of nonsuit was proper, under the circumstances. (Brintnall v. Foster, 7 Wend. Rep. 
103.) This was upon the ground, however, that the verity of the justice’s docket 
could not be attacked collaterally, and that parol evidence to show that the justice went 
into the merits of the controversy, and should have given judgment final, was inadmis- 
sible. (id. 104.) In a subsequent case, where the docket showed a trial on the mer- 
its and submission for judgment, though the justice had entered judgment of nonsuit, 
yet the court held that it was a bar to a new suit for the same cause. (Elwell v. 
M’Queen, 10 Wend. Rep. 519.) And though a plaintiff may elect to become nonsuit 
in a justice’s court, after a trial by jury and before verdict, as in the higher courts ; 
(Platt v. Storer, 5 John. Rep. 346 ;) yet, after verdict, the justice is bound perempto- 
rily to render judgmet according to it ; and if he do not, the plaintiff is nevertheless 
barred of a new action for the same cause. (Felter v. Mulliner, 2 John. Rep. 181. 
Young v. Overacker, 2 id. 191.) 

The record of a voluntary confession before a justice, and payment of the whole pen- 
alty, may be pleaded in bar to an action qui tarn. These voluntary confessions of 
breaches of the minor statutes in the criminal code, the court will generally sanction ; 
especially where the penalty is defined and fixed by law. But the court would hardly 
incline to screen an offender who had committed perhaps a violent battery, and in- 
duced the magistrate to impose a fine every way inadequate to the oflence. (Hamil- 
ton t. Williams, 1 Tyler’s Rep. 15.) This latter has been directly resolved in Vir- 
ginia. (The Commonwealth v. Jackson, 2 Virg. Cas. 501.) 


NOTE 590— p. 334. 

So, where B. brought trespass against C. for an injury done to two horses, in conse- 
quence of which one of them died ; the trespass on one of them was on one day, 
ott the other at another day ; and the court, on motion of the defendant, com- 
pelled* Ae plaintiff to elect for which trespass he would proceed, who tliereupon 
elected to go for the injury done to the horse that survived, and he had a verdict 
accordingly. The executors of B. afterward brought another action for the tres- 
pass on the horse which died ; the plaintiff, in his replication to the defendant’s plea 
of a former recovery, .set forth the above facts by way of protestando ; aDd held, that 
though the replication was insufficient, in not denying a former recovery for the 
same matter, yet the former recovery was no bar, since it appeared that the injury 
done to the horse which died, was not taken into consideration by the jury. (Sni- 
der v. Croy, 2 John. Rep. 227. See S. P., Phillips v. Berrick, 16 id. 136; Hale v. 
Andrus, 6 Cowen’s Rep. 225; Wheeler v. Van Houten, 12 John. Rep. 311, 313.) 
Snider v. Croy, supra, has been very seriously questioned in Pennsylvania, on the 
ground, that as the plaintiff in the first suit had thought proper to blend distinct and 
independent causes of action in the same count, thus treating them as constituting one 
indivisible claim, it was not competent in the second suit to show that both were not 
litigated and determined, for that would be in contradiction of the former record. 
(Hess v. Heebie, 6 Serg. & Rawle, 57, 60 ; S. C., 4 id. 246.) For this reason, Gib- 
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son, J., who delivered the opinion, deemed the decision against principle, and not au- 
thorized by Seddon v. Tutop, cited in the text, which it professes to follow. But 
quere ; for Seddon v. Tutop was decided upon no such technical distinction, but up- 
on the broad ground, that the cause of action in the second suit had not in fact been 
litigated in the first. And the judges, delivering their opinions, refer to Hitchin v* 
Campbell, (2 W. Black. 827, 3 Wils. 304, S. C.,) where the principle is conceded, that 
if the real merits of the second action have not been decided in the first, the prior judg- 
ment is no bar. (See 2 Starkie’s Ev. 199, 200, S. P. ; also the next preceding note ; 
and Godson v. Smith, 2 Moore’s Rep. 1 57.) 

And this leads us to observe, that whenever, as in the foregoing cases and others of 

kindred character, a question is made respecting the identity of the matters litigated 
in the first suit, parol evidence is admissible to show what transpired upon the former 
trial, and thus explain the record. (Parker v. Thompson, 3 Pick. Rep. 429. Cist v. 
Zeigler, 16 Serg. & Rawle, 282, 285. Stevens v. Payne, 2 Root’s Rep. 83. Wood 
v. Jackson, 8 Wend. Rep. 9. Burt v. Sternburgh, 4 Cowen’s Rep. 559. Gardner v. 
Buck bee, 3 id. 120.) If the record shows that the first suit was apparently for the 
same cause of action sought to be litigated in the second, it will be prima facie evi- 
dence that such cause of action has once passed in rem judicatem ; and hence the onus 
will devolve upon the party, against w T hom the record is used, to show the contrary. 
(Philips v. Berrick, 16 John. Rep. 136. Hale v. Andrus, 6 Cowen’s Rep. 225. Sni- 
der v. Croy, 2 John. R. 227. Wilson v. Hamilton, 9 Serg. & Rawle, 424. Cutler v. 
Cox, 2 Blackf. 178. Squires v. Whipple, 2 Verm. Rep. Ill, 114. Pickett v. Clair- 
borne, 4 Call’s Rep. 99, 106. Young v. Black. 7 Cranch, 565. Lord Bagot v. Wil- 
liams, 3 Barn. &, Cress. 239. Roscoe on Ev. 101.) And this he should do in no 
equivocal manner, but by clear and decisive testimony, which shall remove all resona- 
ble doubt. (See per Lord Kenyon, C. J., Seddon v. Tutop, cited in* the text; also 
per Duncan, J., Wilson v. Hamilton, 9 Serg. & Rawle, 424, 429.) 

There are cases which seem to discountenance the admissibility of evidence aliunde 
in aid of a record : thus, in Sintzenick v. Lucas, (1 Esp. N. P. C. 43,) the action was 
for unskilfully varnishing certain prints. On the trial, Garrow, for the defendant, after 
the plaintiff had stated his case, took a preliminary objection, which, if sufficient, went 
to the ground of the action : it was this, that an action had been brought by the pres- 
ent defendant against the present plaintiff, in the common pleas, for work and labor, 
which work and labor was the varnishing of these identical prints. He contended that 
the present plaintiff might have set up, as matter of defence to the first suit, that the 
prints had been spoiled, and hence that the verdict in that action was conclusive evi- 
dence that the varnishing of these prints had been done in a skilful and workmanlike 
manner, agreeably to the doctrine, ante, note 588, p. 830. He therefore tendered the 
record, in that action, as conclusive evidence in this. Erskine, for the plaintiff, said 
that the pleadings in that action were for work and labor generally, with a plea of the 
general issue. And Lord Kenyon “ was clearly of opinion, that the record offered in 
evidence could not conclude the present action, or prove any thing in the case. That 
in order to make a record evidence to conclude any matter, it should appear that that 
matter was in issue, which should appear from the record itself; nor should evidence 
be admitted, that under such a record, any particular matter came in question. That 
the record of the cause in the common pleas was general, applying to eveiy case of 
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Work and labor; and to inquire whether the object of it was to recover for the work 
done in varnishing the prints ; and whether the defendant in that action had availed 
himself of the circumstance of their having been unskilfully done, would be to try that 
cause over again in this court. His lordship therefore rejected the evidence.” (id. ; 
and see S. P., Church v. Leavenworth, 4 Day’s R. 274, 277, per Swift, J. ; Ryer v. At- 
water, id. 431, 433, per Swift, J. ; Smith v. Sherwood, 4 Conn. R. 276, 282, per Hosmer, 
C. J. ; Bradford v. Bradford, 5 id. 127.) But the great preponderance of American au- 
thority is in favor of the admission of parol evidence, as will be seen by the cases before 
referred to in this note. Indeed, this principle of admitting evidence aliunde, to explain 
a record of a former suit, and identify the matters to which it relates, would appear to 
be indispensable to the efficient administration of justice. Suppose, for instance, A. 
has brought an action against B., in which he declared for goods, wares and merchan- 
dise, sold and delivered, and recovered judgment. He then brings an action of tro- 
ver against B., for taking and converting the identical property, the value of which lie 
obtained satisfaction for in the first suit. But this identity does not appear by the for- 
mer record, for the declaration there was general, specifying nothing. How then is 
B. to protect himself against being made liable a second time for the same thing, un- 
less he is allowed to introduce evidence aliunde' in explanation of the former record ? 
Or take the very case of Sitzenick v. Lucas, supra, which is the neucleus of most of the 
authorities denying the admissibilty of this kind of evidence. Suppose that the dam- 
ages which the plaintiff claimed in the latter suit, had in point of fact, been litigated 
in the former, by way of defence, and allowed to him; if the doctrine which Ld. Ken- 
yon is reported to have advanced, be correct, nothing could prevent the plaintiff from 
obliging the defendant to respond twice for the same injury. Or had the plaintiff, in 
the latter suit, neglected to avail himself of the matters upon which he predicated his 
right of recovery, as a defence in the former suit, in which case he would be barred, (see 
ante, note, 588 p. 830,) the defendant, according to the doctrine laid down by his 
lordship, must inevitably be precluded from availing himself of this defence, because 
he could not inquire whether the object of the first suit was to recover for the work 
done in varnishing the prints. It appears to us that such a principle, if adopted and car- 
ried out, would subvert some of the most salutary maxims of the law, and open a door 
to the most vexatious litigation, and the grossest injustice. “ Every fact which exists 
on record must be proved by the record ; but when the question is as to the real sub- 
ject matter of a suit, or to show a bar to another suit, or to lay the foundation of an 
action of indemnity, the identity of the cause of action may be proved by other than 
record evidence.” (Per Parker, C. J., Parker v. Thompson, 3 Pick. 429, 433, 4. See 
Kilheffcr v. Herr, 17 Serg. & Rawle, 319, 226, per Houston, J.) Whether any matter 
has been tried between the same parties, and decided t>efore, is a fact depending in 
part on parol evidence, and partly on the record. (Cist v. Zeigler, 16 Serg. &. Rawle, 
2S2, 2S3. Crotzer v. Russell, 9 id. 81, 83.) And such is the doctrine in England, no 
less than in this country. (See 2 Starkie’s Ev. 200. 2 Ev. Poth. 347. Scddon v. 
Tutop, 6 Durn. &, East, 607. Martin v. Thornton, 4 Esp. N. P. C. 180. Lord Ba- 
got v. Williams, 3 Barn. & Cress. 239.) 

But although you can explain , it is not competent to add to or contradict a record. 
(See ante, p. 316, et seq. of the text, and notes 550, 551, p. 799.) Hence, where the 
record of a former suit shows distinctly what matters were in issue and decided, pa- 
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rol evidence is inadmissible to establish that other matters, not within the issue, were 
likewise decided. This we deem a fair deduction from most of the cases above refer- 
red to, and will be found, moreover, directly sustained by I^anny v. Harris, (2 John. 
Rep. 24.) There the point specifically put in issue in the former suit was, whether 
Harris had or had not tendered the monies due, to entitle himself to a deed for the 
land contracted to be sold ; and the question was, whether the defendant in the latter 
suit could be permitted to prove that the demand claimed by the plaintiff, though 
not in issue, was taken into consideration and allowed to him. The court held' that 
such evidence was inadmissible. And Spencer, J., who delivered the opinion, went 
expressly upon the ground, that by the record of the former suit, it appeared the issue 
did not warrant the giving of the plaintiff’s demand in evidence ; and hence evidence 
aliunde in the latter suit, to show that the jury in the former did decide upon it, ought 
not to be received, (id. 29, SO.) Manny v. Harris has been sometimes construed, as 
going the whole extent of denying the admissibility of parol evidence in aid of a for- 
mer verdict and judgment, in ail cases. We therefore find it, especially in the Ameri- 
can reports, “ cheek by jowl” with Sintzenick v. Lucas, slipra, and quoted by judges 
and counsel, as sustaining exactly the same principle. A moment’s attention will serve 
to show that this is an entire misapprehension. In Sintzenick v. Lucas, the matter 
sought to be affected by the former proceeding was within the issue joined, and 
might well have been there litigated and decided. In Manny v. Harris, on the contra- 
ry, the matter was not in issue, and could not have been decided. Sintzenick v. Lu- 
cas, therefore, decides that you shall not explain a record by parol evidence ; Manny v. 
Harris merely says, that you shall not add to or contradict it. See further on this sub- 
ject, post note 594, p. 847, 8.) 


NOTE 591— p. 834. 

See Golightly v. Jellicoe, 4 Durn. 8t East, 147, note ( a ,) S. P. 

But if the subject matter of the action were embraced by the terms of the submission, 
then' the award would be a bar, even though such subject matter had not been inquired 
into by the arbitrators. This we deem consistent with what was said by Lord Mans- 
field in Golightly v. Jellicoe, supra, and by Buller, J. in Ravee v. Farmer, cited in the 
text.' And accordingly, in Smith v. Johnson, (15 East, 213,) where the submission was 
of all manner of actions and causes of action, and the defendant claimed a deduction 
from the award for a charge which had not been brought forward before the arbitra- 
tors, Lord Ellenborough said, “ Here is a reference of all matters in difference ; and 
it appears that the subject, in respect of which the deduction is now claimed, was a 
matter in difference at the time, and within the scope of the reference : notwithstand- 
ing which, the defendant contends that he was not obliged to bring forward the whole 
of his case before the arbitrators, but might keep back a part of it, in order aflerwards 
to use it as a set-off. But it was competent to him to have brought the whole under 
the consideration of the arbitrators ; and therefore, without deciding against the au- 
thority of Golightly v. Jellicoe, or the case cited from the civil law, I tliink that where 
all matters in difference are referred, the party, as to every matter included within the 
subject of such reference, ought to come forward with the whole of his case.” And 
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per Baily, J. (id. 215 :) “ The defendant, in order to entitle himself to claim this de- 
duction, should have shown that it was not matter in difference at the time of the ref- 
erence, or that the arbitrators could not have taken it into their consideration.” The 
court held the deduction not allowable. And it has been held in New-York, that an 
award upon a submission of all demands, is conclusive as to every thing constituting 
a demand upon the one side or the other, at the time of submission ; and evidence to 
show that any particular demand was not inquired into before the arbitrators, nor 
passed upon by them, is inadmissible. (Wheeler v. Van Houlen, 12 John. Rep. 311.) 
%l It would be a very dangerous precedent,” say the court, “ to allow a party, on a 
submission so general, intended to settle every thing between the parties, to lie by, 
and submit only part of his demands, and then institute a suit for the part not 
brought before the arbitrators. The object of the submission was to avoid litigation ; 
and neither party is at liberty to withhold a demand from the cognizance of the arbi- 
trators, on such a submission, and then to sue for it.” (id. 313 ; see also De Long v. 
Stanton, 9 id. 38.) A submission of all demands includes questions concerning real as 
well as personal property. (Munro v. Ala ire, 2 Cain. Rep. 320, 327. Scllick v. Ad- 
dams, 15 John. Rep. 197. Marks v. Marriott, 1 Ld. Raym. 114.) Where the de- 
fendant introduced an award, reciting that the parties had submitted “ certain dis- 
putes, controversies, charges and demands,” and it appeared that the agreement to 
submit was by parol ; held, that as the award did not purport to cover all demands, it 
was only prima facie evidence that the subject matter of the present action was bar- 
red, and that parol evidence was admissible, on the part of the plaintiff, to show 
what claims were actually put before the arbitrator. (Birbeck v. Burrows, 2 Hall’s 
Rep. N. Y. C. P. 51.) But where the subject matter of the action was clearly within 
the terms of the submission, the awai;d, according to Wheeler v. Van Houten, supra, 
will be a bar; and evidence to show that by mistake the arbitrators omitted to allow 
for it, will not alter its effect, and is inadmissible: so with regard to evidence going to 
impeach an award for partiality or corruption. (Newland v. Douglass, 2 John. Rep. 
6*2. Barlow v. Todd, 3 id. 367.) This must be understood, however, with reference 
to a court of law ; for chancery may relieve in such cases, and for that purpose may 
inquire freely into the mistake, or as to the partiality and corruption charged, (id ; 
and see 3 Atk. 644; 2 Wils. 148; 1 Salk. 73.) In New-Hampshire, a submission of 
all demands, and an award thereon, will only bar matters actually brought before the 
arbitrators ; (Whittemore v. Whittemore, 2 New-Hamp. Rep. 26 ;) so also in Maine ; 
(Bixby v. Whitney, 5 Greenl. Rep. 192;) and in Massachusetts; (Smith v. Whiting, 

1 1 Mass. Rep. 445 ; Webster v. Lee, 5 id. 334 ; Hodges v. Hodges, 9 id. 320 ;) and 
it would seem that the same rule prevails in Kentucky ; (Engleman’s ex’rs v. Engle- 
man, 1 Dana, 437 ;) and in Vermont, especially where the submission was by parol. 
(Buck v. Buck, 2 Verm. Rep. 417.) The court, however, said in this case that they 
were not prepared to open the door to go back of written submissions that are gene- 
ral and the awards general, (id. 421.) In all these cases, where the award is mere- 
ly conclusive as to the matters actually laid before the arbitrators, it is of course prop- 
er to show, by parol or other competent evidence, that the particular demand sought 
to be barred was not laid before them. 

Vol. !.• 106 
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NOTE 592 — p. 334.. 

8. C., 5 Dowl. & Ryl. 87. 

Where a plaintiff offers evidence in relation to a claim contained in one count of 
his declaration, which evidence is rejected by the judge, and the plaintiff, instead of 
striking out the count to which such evidence is applicable, suffers a general verdict 
to pass on the whole case, the judgment thereon will bar a new action for the claim 
so attempted to be established. (Smith v. Whiting, 11 Mass. Rep. 445.) But where 
a widow sued an executor of her former husband for money had and received, and on 
the trial, to prove one portion of her demand, gave in evidence the inventory and ad- 
ministration account of the defendant, charging himself with the very demand ; but the 
defendant rebutted this evidence, by counter proof, that the monies claimed had never 
been received by him, and thus defeated a recovery for that portion of the alleged 
ground of action ; held, that the judgment was not a bar to a subsequent suit, brought 
by the widow, after the money had been received by the executor. (Wilson v. Ham- 
ilton, 9 Serg. &. Rawle, 424.) If, however, a claim is submitted to a jury, and they 
disallow it, or allow less than the plaintiff is entitled to recover, a verdict and judgment 
thereon are a conclusive bar to a second action for the same cause. (Brockway v. 
Kinney, 2 John. Rep. 210. Phillips v. Berrick, 16 id. 136. Platner v. Best, 11 id. 
530. Irwin v. Knox, id. 365.) Should the plaintiff, in such case, not wish to hazard 
a verdict in the first suit, he ought to enter a nolle prosequi on the charge or claim, 
and thus withdraw it from the consideration of the jury. (Brockway v. Kinney, 
supra.) 

This, however, can only be done in those cases where the plaintiff’s demand is di- 
visible ; for where it consists of a claim indivisible in its nature, the defendant cannot 
be vexed by having it split up into separate causes of action; and a judgment in a 
suit for part of the claim is a bar to a subsequent action for the remainder* Thus, 
where several actions of trover were brought for the taking of several articles 
of goods at the same time and by one act, it was held, that a judgment for a 
part of the articles was a bar to any other action for the residue. (Farrington 
et a), v. Payne, 15 John. Rep. 432. Bates v. Quattlebom, 2 Nott &, M’Cord, 
205, S. P.) So where trover was brought for a horse, held that trespass for taking 
the same horse could not afterward be maintained ; for though, in trespass, the plain- 
tiff might have recovered damages, not only for the force and violence in taking the 
horse, yet, having elected to sue for the horse only, or its value, he is bound by his 
election, and shall not be permitted to carve two suits out of one cause of action. 
(Hite v. Long, 6 Rand. Rep. 457.) So of an entire contract for the payment of mon- 
ey; (Willard v. Sperry, 16 John. Rep. 121 ;) or for the sale of goods; (Smith v. 
Jones, 15 id. 229 ; Philips v. Berrick, 16 id. 136.) And an account for goods sold and 
delivered, consisting of several distinct items, delivered on divers days, but all due, is 
an entire demand within the meaning of this principle, and a recovery for a part is a 
bar to any action for the residue. (Gumsey v. Carver, 8 Wend. Rep. 492. Bunnel 
v. Pinto, 2 Conn. Rep. 431 ; and see Lane v. Cook, 3 Day’s Rep. 255.) And where 
a party brings an action for a part of an entire and indivisible demand, and obtains 
judgment in such action, he cannot subsequently avail himself of the residue , by way 
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of set-off, in an action against him by the opposite party. (Miller v. Covert, 1 Wend. 
Rep. 497.) Nor can a party, by assigning part of his claim to another, divide an en- 
tire cause of action, nor by any means sustain more than one suit on it; and if two 
suits be brought, a recovery in the first will bar the second. (Ingraham v. Hall, 11 

Serg. & Rawle, 78.) 

In Massachusetts, where the plaintiffs were owners of a close and a mill thereon, on 
the north side of a river, and their mill-dam was rightfully extended to land on the oth- 
er side, which they did not own ; and the defendants crossed the river below the plain- 
tiff’s land, and destroyed a part of the dam on the south side ; having effected their 
object, they re-crossed the river at the same place, and went upon the plaintiff’s close: 
held, that the destniction of the dam, and the entry upon the close, were distinct tres- 
passes, so that a judgment in trespass quare clausum fregit for the latter would be no 
bar to a like action for the former. (White v. Moseley et al., 8 Pick. Rep. 356.) 

It is sometimes made a question, how far, and under what circumstances, a judg- 
ment in a former suit will bar a recovery for damages subsequently sustained from the 
same cause complained of in the first action. In Fetter v. Beale, (1 Salk. 11,) a man 
brought an action of assault and battery for beating his head upon the ground, and 
recovered. Afterwards, a piece of his skull came out, in consequence of the bat- 
tery, and he sued again ; but the former recovery was held to bar the second 
suit. Shower urged, in this case, that the subsequent damage was a new mat- 
ter, which could not be given in evidence in the first suit, as it was not then 
known; and compared it to a nuisance, where every new dropping is a new act. 
But per Holt, C. J. : “ Every new dropping is a new nuisance, (see Shadwell v. 
Hutchinson, 4 Carr. & Payne, 333.) but here is not a new battery ; and in trespass, the 
grieveousness or consequence of the battery is not the ground of action, but the meas 
ure of damages, which the jury must be supposed to have considered at the trial.” 
(id.) So where the plaintiff sued for breach of covenant, in not delivering a good and 
sufficient New-Orleans boat, and was defeated ; but afterwards brought an action of 
fraud, alleging deceit in the delivery in not disclosing certain latent delects ; held, that 
both actions were substantially for the same cause, and though the plaintiff, since the 
action of covenant, had sustained further damages from the defendant’s misconduct 
in respect to the delivery, yet such damages could constitute no new cause of action, 
and that therefore the whole was barred. (Cutler v. Cox, 2 Blackf. 178, 181.) And 
where a landlord had sued his tenant under the statute, and recovered double rent ; 
held, that he could not bring case, afterwards, against the tenant, though he had lost 
the sale of the premises in consequence of such holding over. (Crips v. Tala- 
,vande, 4 M’Cord’s Rep. 20.) But if money is awarded to be paid at different times, 
assumpsit will lie on the award for each sum as it becomes due. (Cooke v. Whor- 
wood, 3 Saund. Rep. 337. Wilson v. Hamilton, 9 Serg. &, Rawle, 424, 429, S. P.) 
And it seems, that on a promise to indemnify, one action may be brought, and a re- 
covery had for a breach or breaches; and then a subsequent action on the same 
promise, for another breach or breaches, happening after the first recovery. (Hale v. 
Andrus, 6 Cowen’s Rep. 225.) 


Digitized by 


844 


Of Verdicts and Judgments , 


[Ch. 2. 


NOTE 593— p. 3S4. 

A. brought an action of libel agaiust B. for charging him with being a liar; 
to which B. plead a justification, alleging that the charge was true ; and on the trial, 
to support his plea, B. offered in evidence the record of a former suit for slander, 
brought by him against A., to which the latter plead not guilty, and in which B. ob- 
tained a verdict and judgment : the object of this evidence was to show, it seems, 
the falsity of the words charged as slanderous in the first suit, and thus convict A. of 
having lied in that instance ; it was inadmissible in many points of view, but the 
court, in pronouncing their opinion, put its rejection upon the ground, that it did not 
and could not establish what was designed to be made out by it : “ If, indeed,” say 
they, “ the defendant in the former suit had put his defence on the truth of the charge, 
and had failed in the proof, it would have been his misfortune, and the matter having once 
passed in rem judicatcm, he would have been precluded from contesting it when again 
coming in question incidentally in a second suit; 5 ’ but, it is added, “ his having refus- 
ed to rest his defence on the truth of the words laid, is so far from being a conclusive 
acknowledgment that they were untrue, that it does not raise even a presumption that 
they were so, because it might, under all the circumstances, have been most eligible to 
trust to the plaintiff's inability to prove the speaking, or to avoid the risk of enhanced 
damages, from persisting in an unsupported accusation. A verdict is conclusive as to 
the fact found, and its operation would therefore be intolerably severe, if it were ex- 
tended to any thing but what was directly and expressly passed upon (Magaurin 
v. Patterson, 6 Serg. 8t Rawle, 278, 280 ;) aliter , however, it appears as to the speak- 
ing of the words, for that fact was expressly passed upon, (id.) Further, see the 
next note and cases there cited ; also ante, note 587, p. 826. 


NOTE 594— p. 3S5. 

The principal reason assigned for Lord Mansfield’s decision in Sir F. Evelyn v- 
Haynes, cited in the text, is, “ that no issue was taken in the first action upon any pre- 
cise point.” This doctrine has been followed by some American cases. In Standish 
v. Parker, (2 Pick. Rep. 20,) an action on the case was brought for obstructing a way, 
claimed by the plaintiff as appurtenant to his land ; the general issue was pleaded by 
the defendant, and a verdict found for the plaintiff. Afterward the defendant peti- 
tioned for a new trial, which the court inclined to grant, provided the verdict and 
judgment in that suit could be made to conclude the petitioner in a new action for a 
continuance of the supposed injury. They, however, on examination, came to a dif- 
ferent opinion, and held that nothing was finally determined by the verdict, save the 
damages for the interruption covered by the declaration ; and that in a new suit, the 
petitioner might contest the respondent’s right to the easement in question, with the 
same freedom as if no verdict had been rendered relating to the matter. “ The prin- 
ciple adopted,” says Parker, C. J., delivering the opinion of the court, “ is, that in ac- 
tions of trespass, or for torts generally, nothing is conclusively settled but the point or 
points put directly in issue. Thus, in trespass, upon not guilty pleaded, the title is not 
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concluded ; though if the title is put in issue by plea of soil and freehold, the verdict 
will be conclusive in another action of trespass, for an injury done to the same land. So 
in actions on the case for interruption of lights and other easements, on the general is- 
sue, the title i3 not settled, though if the defendant pleads a title in bar, and issue is 
taken on it, the verdict shall settle that point for future actions. 5 ’ (S. P., see Smith 
v. Sherwood, 4 Conn. Rep. 276, per Hosmer, C. J. ; Church v. Leavenworth, 4 Day’s 
Rep. 274, 277, per Swift, J. ; id. 281, per Baldwin, J. ; Richmond v. Hays, 2 Penn. 
Rep. 492, 3, per Kirkpatrick, C. J. ; Cowles v. Harts, 3 Conn. Rep. 516.) And in 
Ryer v. Atwater, (4 Day’s Rep. 431,) Swift, J., says, “ that when there are several 
distinct facts, which constitute thc_-points contested between the parties, no authority 
can be found that will warrant the admission of a verdict, as evidence to prove one of 
the several facts put in issue. In the cases reported the verdict goes to the whole point, 
n issue, and not to a part of the facts.” (id. 434.) 

Thus much is perhaps true, that when a judgment is used in pleading as a technical 
estoppel , or is relied on by way of evidence as something conclusive , per se, between 
the parties, it must appear by the record of the prior suit, that the particular contro- 
versy so sought to be precluded, was there necessarily tried and determined. In oth- 
er words, if, in such cases, the former record clearly shows that the judgment to which 
this effect is ascribed, could not have passed without deciding a particular matter, it 
will be considered as having settled that matter for all future actions ; but otherwise 
not. Hence, a verdict and judgment for the defendant, on the general issue pleaded, 
in which the plaintiff claimed damages, consequent upon the defendant’s act in wrong- 
fully raising his mill-dam, will not estop the plaintiff from alleging the same act as the 
occasion of damages subsequently sustained. For the finding in the former action 
may have been on the ground that the plaintiff was not injured by the raising of the 
dam, or had released his cause of action, or had given the defendant permission to do 
the act complained of, &c. and did not necessarily determine the defendant’s right to 
raise his dam and continue it in that state. (Shafer v. Stonebraker, 4 Gill &. John. 345, 
355, 6.) So in Maine, a verdict and judgment in favor of the tenant, upon the general 
issue in a writ of entry, is not conclusive evidence, per se, of title in him ; for the stat- 
ute (1826, ch. S14,) having declared that such plea shall not be taken as an admission 
of the tenant’s seisin and possession, it may be that he prevailed because he was not 
proved in possession. (Cutts v. King, 5 Greenl. Rep. 482. See Vaughan v. The 
Commonwealth, 2 Virg. Cas. 273.) But a former verdict and judgment for the 
plaintiff, in replevin on the issue of no rent in arrear, is a bar to an action for 
use and occupation for the same rent, for which distress was made; and indeed 
to every action where the rent is again demanded. (Cist v. Zeigler, 16 Serg. 
&. Rawle, 282.) These are principles upon which most of our American authorities 
seem to unite. (See Spooner v. Davis, 7 Pick. Rep. 147 ; Melvin v. W hiting, id. 79 ; 
Cleaton v. Chambliss, 6 Rand. 86 ; Smith v. Sherwood, 4 Conn. Rep. 276 ; Ryer v. 
Atwater, 4 Day’s Rep. 433 ; Green v. Thompson, 5 Greenl. Rep. 224 ; Maguarin 
v. Paterson, 6 Serg. &. Rawle, 278 ; Burt v. Place, 4 Wend. Rep. 591 ; Kilheiffer v. 
Herr, 16 Serg. & Rawle, 319 ; Wood v. Jackson, 8 Wend. Rep. 1, 36, 45 ; Law- 
rence v. Hunt, 10 id. 80, 82, 3, per Nelson, J. See also Rex v. Knaptoft, 4 Dowl. & Ryl. 
469, S. P. ; • Bradford v. Bradford, 5 Conn. Rep. 127 ; Betts v. Starr, id. 550 ; Den- 
nison v. Hyde, 6 id. 508 ; Hopkins v. Lee, 6 Wheat. Rep. 109.) But Stand ish v. 
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Parker, supra, and Sir F. Evelyn v. Haynes, have undeniably gone much further ; in- 
deed we fear, that should these adjudications be generally sanctioned, they will so re- 
strict that salutary axiom of legal policy, “ nemo debet bis vexaripro eadem causa” as 
to leave it little more than a mere speculative value. Let it be observed, that in both 
cases the facts essential to the plaintiffs’ right, were charged in the respective declara- 
tions, and put in issue by the general plea of not guilty. The jury could not have found 
as they did in either case, without necessarily deciding that the facts thus alleged on 
one side and denied on the other, were true. The claim of right, therefore, on the part 
of the plaintiffs, had in every legitimate sense been distinctly put in issue and direct- 
ly determined ; all this appeared unequivocally and expressly from the record of the 
former suit ; and to say that the judgment rendered therein should be inconclusive, 
because the issue was not upon a “ precise point” appears to us to be forsaking the 
substance for a shadow. A better ground for Lord Mansfield’s opinion “ might, per- 
haps, be found in the suggestion that, although the finding of the jury did assert the 
right to exist in the plaintiff' at the time of its violation, for which indemnity is recov- 
ered in the first suit ; yet, that it does not irresistibly follow that its existence continu- 
ed during the time of the injury complained of in the second.” (See per Dorsey, J., 
Shafer v. Stonebraker, 4 Gill & John. 345, 357, 8.) Such appears to be the doctrine 
in Massachusetts, as settled since Standish v. Parker, supra, on the same parties com- 
ing before the court in a subsequent suit, for a continuance of the like obstruction. At 
the trial before Wilde, J., the former record was offered, but rejected, because the tri- 
al there was had on the general issue, and the right of way not put directly^ in issue 
by the pleadings. On motion for a new trial, the plaintiff’s counsel contended that, 
as the plaintiffs in the former suit could not have recovered in that action without 
proving a right of way in them, the judgment was therefore sufficient to throw the 
burden on the other side, to show that this right had been divested or the obstrujtion 
removed. The defendant’s counsel relied on Standish v. Parker, supra, without cit- 
ing any other authority ; and per Curiam , — “ for the reason assigned by the plaintiffs’ 
counsel, we think the record in the former action was admissible evidence, though not 
conclusive.” (Parker v. Standish, 3 Pick. Rep. 288, 9.) Accordingly, a new trial 
was granted. If the court intended, as we believe they did, to adopt the proposition 
advanced by the plaintiff's’ counsel, viz., that in order to avoid the effect of the former 
judgment, the defendant must show that the right there established had been divested, 
or the obstruction removed ; then we are at liberty to suppose that they meant to be 
understood as holding also, that the former judgment was conclusive upon the exist- 
ence of the right claimed at the time to which the judgment related, and prima facie 
evidence only of its continuance. And we have heard it intimated that Lord Mans- 
field’s opinion in Sir F. Evelyn v. Haynes, should be construed in this way ; but the 
statement of that case by Lord Ellenborough in S East, 365, will hardly admit of such 
a construction ; there the former judgment is reported to have been held not conclu- 
sive upon the right of the plaintiff, because it could not have been used in pleading by 
way of estoppel ; and it could not have been so used, because “ no issue was taken in 
the first action upon any precise point.” It is proper to infer, therefore, that if, instead 
of pleading not guilty in the first suit, the defendant had specifically put in issue the 
precise point of right claimed by the plaintiff, and that alone, the judgment would have 
been pleadable by way of estoppel, and hence conclusive. And yet the same thing 


Digitized by 


Google 



847 


Beet 2.] with reference to the Subject-matter . 

might still be said, viz., that it did not follow that such right continued to the time of 
the second obstruction of the water course. How does this case agree with the one 
of Strutt v. Bovingdon? (5 Esp. N. P. C. 56.) That was an action against B. and 
others, for diverting water from the plaintiff’s mills. On the trial, the plaintiff gave in 
evidence a former action, brought many years before, by the same plaintiff against B., 
(under whom the defendants justified,) for similar injuries to those complained of in the 
latter suit, in which the plaintiff relied on the same right and recovered. We do not 
learn from the report that there was any thing like a “ precise point” in issue, or in other 
words, an issue joined upon the specific question of right and that exclusively, appearing 
upon the record of the former judgment ; and yet, notwithstanding the ohjeclion that the 
defendants were not the same in both suits, Lord Ellenborough said, “ he should think 
himself bound to tell the jury to consider it as conclusive of the rights of the parties.” 
So Mr. Starkie lays down the doctrine, that it is not necessary that the fact to be prov- 
ed by the record, should have been solely and specifically put in issue on the former 
trial ; it is sufficient if it was a fact essential to the finding of that verdict ; and he cites 
Rex v. Pancras, (Peake’s Cas. 219,) where a verdict against a division of a parish for 
not repairing a road, was held afterward conclusive as to the obligation to repair, al- 
though the verdict also included another fact, viz., that the road was out of repair, 
(2 Starkie’s Ev. 200,) “ if judgment be given against the parish, whether after verdict 
upon not guilty, or by default, the judgment will be conclusive evidence that the whole 
parish is bound to repair, unless fraud can be shewn.” (2 Saund. Rep. 159, a., n. (10).) 
See ante, note 587, p. 827, and cases there cited. 

Widely different from Sir F. Evelyn v. Haynes, and Standish v. Parker, is the doc- 
trine held in New-York. The courts there, have not even restricted the conclusive- 
ness of former judgments to cases where the record showed that the point sought to be 
bound by it was necessarily determined ; but have given to the principle a still broader 
range and a more efficient operation. Thus, in Gardner v. Buckbee, (3 Cowen’s Rep. 
120,) two notes had been given upon the sale of a vessel ; one of the notes had been 
prosecuted in the marine court of the city of New-York, where the defendant pleaded the 
general issue, and gave notice of a total failure of consideration, because of fraud in the 
sale of the vessel, and on that ground succeeded in his defence. Afterward the second 
note was prosecuted, and on the trial the defendant offered in evidence the record of 
the former suit. The supreme court held that the record, with proof aliunde that 
fraud in the transaction was the ground upon which the verdict was founded, were 
conclusive against the plaintiff. Woodworth, J., who delivered the opinion, adopts 
the rule laid down by Dc Grey, Ch. J., in the Dutchess of Kingston’s case, and then 
says : “ I am not aware that it has been departed from by our courts. The general 
principle does not appear to be controverted by the counsel for the defendant in error; 
but it is urged that the judgment in the marine court does not affirm any particular 
fact in this issue, but is general and indefinite; and that from the language of the 
record, it cannot be inferred whether the two cases were founded on the same or 
a different state of facts. It is true the record merely proves the pleadings, and that 
judgment was rendered for the defendant. Without other proof it would not make 
out a defence. The record shows that it was competent on the trial to establish the 
fraud of the plaintiff. Whether fraud was made out, and whether that was the point 
upon which the decision was founded, must necessarily be proved by evidence extrin- 


Digitized by ^ooQle 



848 


Of Verdicts and Judgments , [Ch. 2. 

sic the record. To do so is not inconsistent with the record, nor does it impugn its 
verity. The jury must have passed upon the fraud. It was directly in question* 
Scott testifies that the unseaworthincss was not disclosed at the time of the sale to 
the defendant. The inquiry then was solely directed to the question, was the vessel 
unseaworthy, and had the plaintiff knowledge of that fact when he sold ? By the find- 
ing of the jury, both propositions are affirmed. The judgment became conclusive be- 
tween the parties on these points, and is an effectual bar to the action to recover the 
residue of the consideration money.” (id. 126, 7.) So also in Burt v. Sternbergh, 
(4 Cowen’s Rep. 569.) That was an action of trespass, quare clausum fregit, in which 
the defendant claimed title to the premises. At the circuit the plaintiff offered a rec- 
ord of a former suit for a trespass upon the same premises, in which the plaintiff had 
recovered ; and accompanied it with parol evidence, to show that the defendant on 
that occasion set up the same title relied on by him in the latter suit* The judge decid- 
ed that such record and evidence were conclusive as to the plaintiff’s title, and the su- 
preme court sustained the decision. It was there put upon the ground that the record, to- 
gether with the evidence aliunde, showed that the former verdict must have turned on the 
point of title — the precise question which the defendant sought again to agitate. “ The 
decision of the judge,” say ihe court, <c that the former recovery, and the evidence offer- 
ed by the plaintiff, were conclusive evidence of the plaintiff’s title, must be understood 
as having been made after the defendant had disclosed the defence and title on which 
he relied ; and as determining nothing more than that, in relation to that title, the recov- 
ery and evidence were conclusive.” But the defendant might have shown, if he could, 
that he had acquired title since the former trial, or any title other than that which had 
been passed upon in the former trial, (id. 563, 4.) These cases were succeeded by 
Jackson v. Wood, (3 Wend. Rep. 27,) where the same court, apparently without ad- 
verting to their previous decisions, held, that to make a record evidence to conclude 
any matter, it must appear from the record itself, that such matter was in issue, and 
that evidence aliunde, to show what came in question under it, was inadmissible. The 
leading authorities relied on by Marcy, J., who delivered the opinion, are Sintzenick 
v. Lucas, (1 Esp. N. P. C. 43,) Manny v. Harris, (2 John. Rep. 24,) Smith v. Sher- 
wood, (4 Conn. Rep. 276,) Ryer v. Atwater, (4 Day’s Rep. 433,) Outram v. More- 
wood, (3 East, 346,) most of which do measurably, and some of them expressly coun- 
tenance the result at which he arrived. But afterward, the case coming before the 
court of errors, the judgment of the supreme court was unanimously reversed ; (W ood 
v. Jackson, (8 Wend. Rep. 9 ;) thus restoring in effect the previous adjudications of 
Gardner v. Buckbee, and Burt v. Sternbergh, supra. The New-York doctrine, then, 
may be stated thus : that a verdict and judgment are conclusive upon any matter le- 
gitimately within the issue, and necessarily and directly found by the jury; and that 
where the record itself does not Bhow that the matter was necessarily and directly 
found, evidence aliunde, consistent with such record, may be received to prove the 
fact If the matter was not within the issue, and could not rightly have been litigated 
in the former action, parol evidence will not be allowed to show that it was passed up- 
on ; and so, even though the matter might properly have been controverted in the for- 
mer suit, if it be not shewn that the verdict and judgment necessarily involved its con- 
sideration and determination, it will not be concluded. (Lawrence v. Hunt, 10 Wend. 
Rep, 80.) As to the admissibility of parol evidence in aid of the effect of a record, see 
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ante, note 590, p. 837. See also, ante, note 558, p. 804, as to the difference between 
a former judgment when pleaded , and when used as evidence. 


NOTE 595— p. SS5. 

In New-York, a former recovery cannot be given in evidence under the general is- 
sue in an action of trespass ; e. g. an action of assault and battery. (Coles v. Carter, 6 
Cowen’s Rep. 691.) So in a special action on the case for fraud. (Brown v. Wilde, 

1 2 John. Rep. 455.) 


NOTE 596— p. 335. 

See Bird v. Randall, 3 Burr. 1345, 1353 ; 1 Chitty’s PI. 472, 3 ; Gould’s PI. 330. 

Whether in New-York, a former trial and judgment between the same parties can 
be given in evidence under the general issue, in an action of assumpsit, seems to bo 
left in some doubt. It has been held, that in a justice’s court, where at least as great 
lattitude in pleading is allowed as in the higher courts, that the party must plead such 
judgment specially, or give notice of it. (Dexter v. Hazen, 10 John. Rep. 246. Fow- 
ler v. Wait, 10 id. 111. See Gardner v. Buckbee, 3 Cowen’s Rep. 120. Cowles v. 
Carter, 6 id. 691.) In Pennsylvania, a former recovery may be given in evidence in 
assumpsit, under the general issue, and, it seems, is conclusive. (Kilheffer v. Herr, 
17 Serg. & Rawle, 335. See Marsh v. Pier, 4 Rawle, 273, 287, 8.) Such is clearly 
the doctrine in the Supreme Court of the United States, (Young v. Black, 7 Cranch, 
565, 567;) and in Vermont, (Squires v. Whiple, 2 Vermont Rep. Ill, 115;) not 60 
however in Ohio; there a former recovery must be pleaded, or notice given of it with 
the general issue, before it can be admitted. (Inman v. Jenkins, 3 Hamm. Rep. 271.) 


NOTE 597— p. 335. 

See Kent v. Kent, 2 Mass. Rep. 338. Richmond v. Hays, 2 Penn. Rep. 492 


NOTE 598— p. 336. 

In an action for mesne profits, the record of the ejectment suit is conclusive evidence 
of title in the plaintiff, from the time of the demise laid in the declaration. (Graves v. 
Joice, 5 Cowen’s Rep. 261. Van Allen v. Rogers, 1 John. Cas. 281. Benson v. 
Matsdorf, 2 John. Rep. 369. Brown v. Abeel, 3 id. 481. Langendyck v. Burhans, 
11 id. 461. Jackson v. Stone, 13 id. 447. Jackson v. Hills, 8 Cowen’s R. 290. Dewey 
v. Osborne, 4 id. 329. Den v. M’Sham, 1 Green’s Rep. 35.) If the plaintiff in the 
Vol. 1 .* 107 
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suit for mesne profits claims for occupation previous to the demise, the defendant may 
dispute his title at that time, but not after. (Jackson v. Randall, 11 John. Rep. 405. 
West v. Hughes, 1 Har. &. John, 574.) Nor can he dispute the fact of his being in 
possession at the time of the commencement of the ejectment suit, (Bailey v. Fair- 
play, 6 Binn. Rep. 450,) or question the extent of the plaintiff’s title, as by showing 
that the ejectment was tor only a portion of the premises recovered ; (Graves v. Joice, 
5 Cowen’s Rep. 961 ;) but he may show that the plaintiff received the rents and prof- 
its ; for, in that case, he would be absolved from all liability for such rents and profits. 
( West y. Hughes, supra.) 

There is no distinction in ejectment between a judgment by default and one obtain- 
ed upon verdict, so far as its effect is concerned. In the one case, the right of the 
plaintiff is confessed, and in the other it is tried and determined. (Baron v. Abeel, 5 
John. Rep. 481. Aslin v. Parker, cited in the text. Goodtitle v. Tombs, S Wils. 1 18. 
Bradford v. Bradford, 5 Conn. Rep. 127.) A recovery for mesne profits does not 
bar an action of trespass quare clausum fregit, for injuries done by the same defendant 
to the premises during the same period. (Gill v. Cole, 1 Har & John. 403.) 


NOTE 599— p. 336. 

“I think it may be fairly stated, as the result of the law on this subject,” says Mr# 
Evans, (2 Ev. Poth. 359,) speaking with regard to verdicts in criminal eases, as evi- 
dence of the same facts in civil suits, “ that there is no authority whatever, in favor of 
the admissibility of such evidence. The case of Boyle v. Boyle, (3 Mod. 164,) which is 
upon the face of it completely inconsistent with itself, and which is contained in a book 
of no reputation, can hardly claim the rank of an authority. It is said that a woman 
obtained a prohibition against a cause of jactitation, the man having been convicted of 
having married her, having a former wife living : thus, a judgment which implies the 
invalidity of a marriage, is made an affirmance of it AH the cases, in which a party 
having an interest in the subject of a criminal prosecution has been admitted as a wit- 
ness, are in direct opposition to the principle, that the verdict on such a prosecution 
can be admitted as evidence in respect of the civil right” On this subject there seems 
to be little or no diversity of opinion among modern writers on the law of evidence. 
(See 2 Starke’s Ev. 217 ; Norris Peake, 75 et seq.) 

The following decision in New-York seems at variance with the generally received 
doctrine: In Maybee v. Avery, (18 John. Rep. 352,) an action of slander was brought 
for saying that the plaintiff was a thief, and stole the defendant’s hens; and it was 
held, that a record of conviction of the plaintiff, before a court of special sessions, for 
stealing the defendant’s hens, was admissible evidence, under a notice or plea of justifi- 
cation by the defendant, of the truth of the charge. The record of conviction, howev- 
er, was not regarded as conclusive, but only prima facie evidence ; and the party, it 
was said, might be allowed to disprove the fact of his guilt, and show the falsity of the 
testimony upon which the conviction was founded. And it was further held, that the 
conviction could not be received at all, if the defendant in the civil suit was a witness 
in the criminal prosecution. (See ante, note 574, p. 819.) Spencer, J., delivering the 
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opinion of the court, remarks : “ It is undoubtedly a rule, that to give a verdict and 
judgment thereon in evidence, it must be upon the same point and between the same 
parties or privies. The reason why it must be between the same parties, i9, that oth- 
erwise a man would be bound by a decision in which he was not at liberty to cross- 

examine witnesses ; and generally the benefit of the rule is mutual ; and one who is 
not a party to the cause, and would not be bound by the verdict if against him, can- 
not avail himself of it. One of the exceptions to the rule is, that where the matter in 
dispute is a question of public right, in that case all persons standing in the same situ- 
ation as the parties, are affected by it. It appears to me, that a verdict on an indict- 
ment forms another exception, and upon the same principle. The public is the party 
aggrieved, the prosecution is carried on through their functionaries, and any individual 
may, when necessary, avail himself of the conviction. The plaintiff cannot complain 
of this, for he had an opportunity to cross-examine witnesses, to adduce testimony, and 
to reverse the judgment if erroneous. (Maybee v. Avery, supra. See Nelson v. Ev- 
ans, 1 Dev. Rep. 9. The People v. Buckland, 13 Wend. Rep. 592,595.) 

In Connecticut, verdicts in criminal prosecutions can never be given in evidence, in 
civil cases, to prove the facts upon which they were rendered, although the same 
question should arise. (Swift’s Ev. 20.) 


NOTE 600— p. 338. 

S. P., Kazer v. The State, 5 Hamm. Rep. 280, 282; 2 Starkie’s Ev. 217. 


NOTE 601— p. 838. 

An express confession , it is said, “ carries with it so strong a presumption of guilt, that 
mn entry on record, quod cognovit indict amentum, &c. in an indictment of trespass, es- 
tops the defendant to plead “ not guilty” to an action brought afterwards against him 
for the same matter.” (Hawk. P. C. 31, b. 2, § 2, 8th ed.) But an implied confession, 
which is, “ where a defendant, in a case not capital, doth not directly own himself 
guilty, but in a manner admits it, by yielding to the king’s mercy, and desiring to sub- 
mit to a small fine,” is conceded to be different. In that case, if the court think fit to 
accept of such submission, and make an entry that the defendant posuit se ingratiam , 
regis , without putting him to a direct confession or plea, (which in such cases seems 
to be left to discretion,) the defendant will not be estopped to plead not guilty to an 
action for the same fact, as he shall be where the entry is quod cognovit indictamen - 
turn, (id. § 3 ; and see S. P., Commonwealth v. Horton, 9 Pick. Rep. 206.) Wheth- 
er a record of conviction in a criminal case, upon either a direct or implied confession, 
can ever operate so as to estop the defendant from pleading not guilty in a civil case, 
quere. See the next note. 
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NOTE 602— p. 338. 

In Roscoe on Ev., p. 102, it is said to have been ruled, by the then present Lord 
Chief Justice, (Abbot, we presume,) at nisi prius, that the record of conviction upon a 
plea of guilty, in an indictment for an assault, is not evidence in an action for damages 
for the same assault ; and for this position the author cites voL 2 of the text, p. 203. 
But all we understand Mr. Phillipps to say, at the page referred to, is, that the Lord 
Chief Justice has ruled that the record is not conclusive evidence. (See post, vol. 2 of 
the text, p. 203, and note (3).) Mr. Starkie also lays down the law to be, that the re- 
cord of conviction, under such circumstances, would be evidence Wee any other admis- 
sion. (2 Starkie’s Ev. 218, note (e.) See Bradley v. Bradley, 2 Fairf. Rep, 367.) 


NOTE 60S— p. 338. 

S. P., Stephens v. Jack, 3 Yerg. Rep. 403, 4; Kazer v. The State, 5 Hamm. Rep* 
280. See also ante, p. 331, of the text, and Ward v. Green, 11 Conn. Rep. 455. 

The principle upon which this doctrine rests is the one stated ante, note 582, p. 820: 
viz. that a judgment, though inter alia, is always evidence to prove itself, as a fact, 
and the legal consequences resulting from it. See likewise several cases illustrating 
its application, ante, note 583, p. 821, et seq. Upon the same principle, if B. has been 
acquitted upon an indictment, and brings an action against A. for a malicious prosecu- 
tion, the record in the criminal suit will be conclusive as to the fact of such acquittal. 
(See post, vol. 2, ch. 18, and the notes ; ante, note 582, p. 821.) And it has been held, 
in Massachusetts, that if the defendant in the criminal suit was convicted, the record 
of conviction would be conclusive evidence of probable cause, in an action for mali- 
cious prosecution. (Whitney v. Peckham, 1 5 Mass. Rep. 243. See this case and oth- 
ers in connection with it, cited ante, note 588, p. 832.) So in England, (Mellor v. Bad- 
deley, 6 C. & P.374.) 


NOTE 604— p. 339. 

Seo Mr. Evans’ remarks npon Boyle v. Boyle, 2 Ev. Poth. 359, quoted ante, note 
599, p. 850. 

Admitting the decision to be law, it is scarcely inferrible from it, that the conviction 
would have been equally conclusive of civil rights in a temporal court. (2 Starkie’s 
Ev. 219. Norris’ Peake, 79. See also Gelston v. Hoyt, 3 Wheat. Rep. 317; The 
People v. Buckland, 13 Wend. Rep. 592, 596.) 

In Maine, upon a libel by the wife for divorce a vinculo, on the ground of adultery, 
the record of the husband’s conviction of that offence has been received as sufficient 
proof of the fact of marriage as well as of the adultery. (Anderson v. Anderson, 4 
Greenl. Rep. 100. Randall v. Randall, id. 326. See Bradley v. Bradley, 2 Fairf 
Rep. 367.) 
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NOTE G05 — p. 339. 

S. P., Maybee v. Avery, 18 John. Rep. 352, stated ante, note 599, p. 850. 


NOTE 606 — p. 340. 


S. P., Norris’ Peake, 78. 


NOTE 607— p. 340. 

See England v. Bourke, SEsp. N. P. Rep. 80. The position of Mr. Justice Buller 
seems not to have been generally sanctioned. (See Gelston v. Hoyt, 3 Wheat Rep. 
317 ; The People v, Buckland, 13 Wend. Rep. 596.) 


NOTE 60S— p. 340. 

This is upon the principle stated ante, note 603, p. 852. 


NOTE 609— p. 340. 

« R is a general rule of our law, that where any matter belongs to the jurisdiction of 
one court, so peculiarly that other courts can only take cognizance of the same subject 
incidentally and indirectly, the latter are bound by the sentence of the former, and must 
give credit to it.” (Per Duncan, J., in M’Pherson v. Cunliff, 1 1 Serg. &, Rawle, 429, 
citing the words of Hargrave, in his tracts, p. 452. Blount v. Danach, 4 Wash. C. C. 
Rep. 657, 659, 14 Serg. & Rawle, 184, note S. C. Per Story, J., in Cassels v. Vern. 
5 Mass. 334, 5 ; and see several instances, ante, note 586, p. 824, 5 ; and post notes 
344, 5, and 620, for its direct application to courts of probate. And it is evidence even 
against strangers. (4 Wash. C. C. Rep. 659, ut supra. 14 Serg. & Rawle, 186, 7, 
note S. C.) 

In trespass quare clausum fregit, the determination of the court of sessions, locating 
the line of two towns, was held conclusive between the parties ; and fixed the town 
and county in which the locus in quo should be adjudged to lie. This was under a 
statute giving the power to the sessions. (Gorrill v. Whittier, 3 N. H. Rep. 265.) 
The decision was without notice to the opposing town; yet held valid and binding, 
(id. 269, and see the cases there cited.) And see the great case of Maingay v. Gahan, 
(1 Irish T. R. 1 to 80, passim ,) for much learning on this head ; also Simms v. Sla- 
cum, stated post note 610 ; and Ammidon v. Smith, in same note. 

The same rule extends even with greater latitude and force to the decisions of ex- 
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elusive jurisdictions. (4 Rawle, 111, 112, per Huston, J.) Thus, part of a debt be- 
ing attached in the defendants hands by process from a justice’s court, he was held 
protected against a second recovery for so much. (Tubb v. Madding, 1 Alab.Rep. 
129 ; and ape Stegall v. Wyche, 5 Yerg. 83, and Cox v. White, ft Mill Lou. Rep. 422.) 
And judgments on foreign attachment shall conclude all persons who intervene and 
take defence as well as the garnishee, unless there be fraud in the latter by which the 
intervener is deprived of his defence. In such case, though he be a party, he may 
show the fraud. (Coates v. Roberts, 4 Rawle, 100, 111 , 112.) .The irregularities of 
a former judgment on foreign attachment cannot be inquired into in a subsequent 
action by another creditor, plaintiff, against the same garnishee, to recover the proper- 
ty. (Cox v. White, 2 Mill Lou. Rep. 422.) A decree of the county court in behalf 
of a turnpike company under a statute, against a town, declaring it to be the duty of 
the town to repair two certain bridges on the company’s road, and ordering repairs 
accordingly, was held conclusive on the town, on all subsequent similar applications to 
compel repairs. (Canaan v. The Greenwoods turnpike company, 1 Conn. Rep. 1, 7.) 
The sentence of a surrogate as to a will of the personality, is conclusive on all the 
world as being in the nature of a proceeding in rem, to which any one may make him- 
self a party. (Bogardus v. Clark, 4 Paige, 623.) 


NOTE 610; — p. 341. 

This propsition must always be qualified with the (act, that the person seeking to 
impeach the former judgment or sentence, was neither party nor privy to it. If he 
stand in either of these relations, he shall not be heard to allege fraud, even in the 
mode of proceeding by which he is condemned ; of course he shall not in the founda- 
tion and merits. (Peck v. Woodbridge, 3 Day, 30; post 346, of the text.) Fermor’s 
case, cited by our author, was itself a covinous fine with proclamations between the ten- 
ant and another, in fraud of the reversioner, and the numerous illustrations con- 
tained in the report will be found of a similar character. The same remark is applica- 
ble to all the cases cited in The Duchess of Kingston’s case, (1 1 St. Tr. 261.) If the 
fraud be against the party, it can be corrected in that court alone where the proceed- 
ing is pending. (3 Doug. 313, note, and the cases there cited.) In a word, the pro- 
position stated by our author, is no more than what we see every day illustrated in the 
trial of judgments recovered or confessed to defraud creditors. ^While the party shall 
not be heard, third persons are liberally received. (Townsend v. Kerns, 2 Watts, 180, 
183.) *In a late case, a judgment was obtained by a prior attaching creditor against 
his debtor; a junior attaching creditor coming in and defending in his debtor’s name, 
imder a statute which conferred this right, the defence failed ; yet, in a subsequent 
action against the attaching officer, the junior creditor was allowed to prove that the 
first recovery was in part fraudulent ; whereupon the whole was vacated in his favor. 
(Fairfield v. Baldwin, 12 Pick. 388, 392, 4.) So, where a widow and executrix, con- 
fessed a judgment in favor of her son, to enable him to sell his father’s land, and thus 
avoid a voluntary settlement made by his father ini favor of his daughter, under pre- 
tence that the father was indebted, at that time, to the son ; in ejectment by the trus- 
tee under the settlement, he was allowed to impeach the judgment as being in fraud of 
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the settlement. (Hall v. Hamlin, 2 Watts, 354.) Judgments, and other procedings 
in courts of justice, come within the general proposition : “ That third persons may 
always show fraud and collusion in acts by which their rights are to be affected 
though otherwise as to the parties ; for nemo allegans suam turpitudinem audiendns 
esl. (Per Sergeant, J., in Townsend v. Kerns, 2 Watts, 183.) For the purpose of 
seeing the mode in which these and the like colorable, covinous or fraudulent acts may 
be assailed, and what shall be deemed covinous, &c.; as also, what may be received 
as proof, the student would do well to read the whole of Fermor’s case and the Duch- 
ess of Kingston’s case, cited above, in«connection with the great case of D. Twyne, 
which follows Fermor’s in 3 Rep. 80. The invalidity of a divorce, obtained ex parte, 
on false suggestion, was shown on the above principles by Thompson, C. J., in Bor- 
den v. Fitch, 15 John. Rep. 145, 6.) 

Many cases concede the general proposition in the language of the text, that fraud 
vitiates a judgment. But the student should always take this with the qualifications 
mentioned. It is said, post 346, 6f the text, that the party is tied up, notwithstanding 
the fraud ; and the same doctrine is recognised by Sergeant, J., ut supra. We have 
said that the same rule extends to the privy. This will be seen by the case of Osborne 
v. Moss, (7 John. Rep. 161.) There the intestate had confessed a judgment to de- 
fraud creditors, under which his good w ? ere sold, and although his administrators seiz- 
ed the goods for the benefit of the creditors, yet he could not hold them ; and the fraud- 
ulent purchaser recovered against him in trover. He came in as a privy to his intes- 
tate, and could no more impeach the judgment than the intestate himself. 

We also find the same general proposition, that a judgment may be impeached for 
fraud, advanced or conceded in respect to foreign judgments, sentences, &c. (See 
post, note 623, and the remarks of Collett, D. J., passim , in Silver Lake Bank v. Har- 
ding, 5 Ham. 547, 8; II Mass. Rep. 266.) It w r ould seem, that in respect to these, 
the cases call for about the same qualification as if they were domestic. The right to 
impeach is generally confined to third persons, who are strangers, (id., and see post 
353, 4, of the text, and note 656.) An exception seems to prevail in Louisia- 
na, under their code of practice, by which a party may impeach a former judgment 
against him by showing that it was obtained in fraud of the rules of the court. (Pax- 
ton v. Cobb, 2 Mill'. Lou. Rep. 137.) He may also nullify the former judgment directly 
by an action, (id. 139.) 

But while third persons may impeach, they shall also be protected by these fraudu- 
lent judgments, where they act under them bona fide. “ The judgments of a court, 
of competent jurisdiction, although obtained by fraud, have never been considered as 
absolutely void ; and therefore all acts performed under them are valid as far as respects 
third persons. A sheriff who levies an execution under a judgment fraudulently ob- 
tained, is not a tresspasser ; nor can the person who purchases at a sale under such an 
execution, be compelled to relinquish the property he has purchased. All acts per- 
formed under such judgments are valid acts ; all the legal conseqences which follow a 
judgment, are, with respect to third persons, precisely the same, in respect to one ob- 
tained by fraud, as if it had been fairly obtained. (Per Marshall, C. J., in Simms v. Sla- 
cura, 3 Cranch, 306, 7.) Even the party may sometimes be protected ; as if he fraudu- 
lently obtain judgment in his favor in consequence of which he goes at large, the sheriff 
cannot therefore re-take him ; (per Marshall, C. J., in Simms v. Slacum, 3 Cranch, 306, 
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7;) and held, therefore, that an insolvent discharge of the body by two Virginia justices, 
obtained by the debtor’s fraud, whereupon, he was discharged from prison, should yet 
protect him and his surety in the prison bounds-bond, from an action for the escape, 
(Simms v. Slacum, 3 Cranch, 300;) and, it seems, an injunction, though obtained by fraud 
would in Virginia have the same effect. (Per Marshall, C. J., in Simms v. Slacum, 3 
Cranch, $07.) “ The judgment,” [in the insolvent proceeding] “ may not shield the debt- 
or from an original claim ; but it is believed that no case can be adduced, where an act 
which is the legal consequence of a judgment, has, in itself, created a new responsibility, 
with respect to the party himself ; much less wfth respect to third persons, who do not 
even participate in the fraud.” (Per Marshall, C. J., in Simms v. Slacum, S Cranch, $07, 
8.) The learned C. J. infers, therefore, that the departure from the prison-bounds would 
not even subject the party on his bond for the limits , though it might not discharge him 
from a claim for the original debt, Quere, as to the party. Paterson, J., agreed that 
the sheriff would be protected, but dissented as to the principal in the bond, and the sure- 
ty, who “ stands on the same floor as the principal (Simms v. Slacum, $ Cranch, $09, 
10 ;) and the contrary would seem to be at war with a part of the doctrine in the Duch- 
ess of Kingston’s case, where it was agreed that even a collusive divorce would not 
shield the party from a conviction of bigamy. The opinion of the court, in Simms v. 
Slacum, resulted in a reversal of the judgment. On remanding the cause for further 
proceedings, it appeared that Wise, the prison-bounds surety of Simms, was one ol 
the justices who granted his discharge ; being, at the same time, a fraudulent trustee of 
Simms’ property. Hence, on the cause coming again before the court, the discharge 
was held void ; probably on the ground of a want of jurisdiction, the justice being in- 
terested; for, in a subsequent case of a like fraudulent discharge, in the state of Rhode- 
Island, the court not being interested, it was held good as a protection both to the par- 
ly and surety in the prison-bounds-bond. This, too, was by the S. C. of the U. States, 
Marshall, C. J., delivering the opinion of the court, and now carrying his obiter dicta 
as to the party in Simms v. Slacum, into the form of a direct adjudication. (Ammidon 
v. Smith, 1 Wheat. 447, 460 ; Smith v. Quinton, Brayt. 200, S. P., and see Bean v. 
Smith, 2 Mason, 252.) 


NOTE 611 — p. 341. 

This power of spiritual courts, as such, to decide directly on the legality of marriage, 
if it exist at all in the courts of the United States, is probably confined to veiy few courts 
of that character. In New-York, the power is exclusively exercised by the court of 
chancery, on questions of divorce. (2 R. S. 141, 2 et seq.) The suit causa jaettiationi* 
matrimonii , and the suit for restitution of conj^al rights, are unknown toour law ; and 
a suit to compel the celebration of a marriage pursuant to a previous contract, seems to 
be obsolete. We have no courts properly ecclesiastical. To these alone the three 
latter classes of causes pertained ; and we have not heard of any attempt to compel 
the specific execution of a marriage contract in the court of chancery. 

But we shall see hereafter, that divorces on divers grounds and by various courts of 
the United States, not ecclesiastical, form a very common subject of sentence. In such 
cases, their conclusiveness when jurisdiction appears, is the same as that with which 
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the like ecclesiastical sentences are invested in England, whose cases on this head are 
continually appealed to by our courts. The general result of the English adjudica- 
tions is briefly given by our author; but the student or practitioner, desirous of a more 
minute illustration, will find his time well rewarded by perusing Mr. Hargrave’s col- 
lection of cases in his tracts. (Harg. Law Tracts, 452 to 156.) 


NOTE 612— p. 342. 

This trial by certificate , as it is called by the English law, is probably unknown to 
any of our courts. In New-York, it is expressly abolished by statute. (2 R. S. 409, 
10, §4.) 


NOTE 613— p. 3 13. 

See post, note 620. 

A will was offered for probate, and rejected on hearing witnesses. Held conclusive 
as a bar against any future presentation and probate in the same court. And this too, 
in a state where the probate court took cognizance of wills, both of real and personal 
estate. (Case of Wells’ will, 5 Litt. 274.) So, as to personalty, of a decree revoking 
probate of a will, after proof in common form, on the ground of insanity. (Brown v. 
Gibbon, l Nott fit M’Cord, 326.) The question as to the effect of a decree disallow- 
ing a will proposed for probate was deliberately considered in Laughton v. Atkins, (1 
Pick. 535, 541, et seq.) and the court came to the conclusion, that, after it had once 
been proposed in the probate court and rejected by a decree* it could not afterwards be 
used for any purpose whatever; but was reduced to a mere nullity. It is also materi- 
al to observe, that the decree set up was one against the heir, who had no notice ex- 
cept the public one by advertisement in a newspaper. (See id. 547.) A like doctrine 
had before been held, in Reid v. Borland, 14 Mass Rep. 208. 

In Pennsylvania, a will of lands may be given in evidence on proof of its execution, 
notwithstanding a verdict and judgment on an issue of devisavit vel non from the 
register’s court, against the validity of the will. (Smith v. Bonsall, 6 Rawlc, 80.) Fur- 
ther, see post, note 620, p. 862, ct seq. 


NOTE 614.— p. 343. 

See post, note 620. 

Where a probate court has power to grant letters of commitment or guardianship 
for lunatics, such letters are conclusive evidence of insanity against all persons dealing 
with the lunatic. (Leonard v. Leonard, 14 Pick. 280. See Middleborough v. Roches- 
ter, 12 Mass. Rep. 363.) 
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As to the qualification of the rule mentioned in the text, it applies universally to judg- 
ments, decrees and sentences, of all courts. They are only evidence of what was di- 
rectly in issue, and not of matters incidentally contested before the court which pro- 
. nounced them, nor of matters merely inferrible from them by argument. (See ante, 
note 587, p. 826, and the cases there cited ; also, the rule laid down in the Duchess of 
Kingston’s case, ante, p. 333 and 340, of the text.) The case of Hibeham v. Dullc- 
ban, (4 Watts, 183,) furnishes a valuable illustration of this doctrine. There, the de- 
fendants having pleaded a release to the plaintiffs declaration for a legacy, and the 
plaintiff having replied per froudem, the defendants rejoined that the release was exhib- 
ited by them in the orphan’s court, and allowed by that court as a decisive bar to excep- 
tions taken by the plaintiff to their administration account; and the question raised by 
the demurrer was, whether the validity of the release had passed in rem judicatem* 
Held, that the decree of the orphan’s court was incompetent to affect the plaintiff in hit 
common law action. The question of fraud came before the court incidentally ; the 
validity of the release was drawn into contest incidentally ; and the point being thus 
incidentally decided, could no more prejudice his rights in another court, than could 
the decision of a surrogate or register prejudice4he title of an unsuccessful claimant of 
administration to a decedent. 


NOTE 615— p. 344. 

They are not prima facie evidence of death, even in favor of the person who sues as 
administrator in the cause. (Moons v. De Be males, 1 Russ. 300, 306, 7.) The di- 
rect contrary, however, was held at law where the defendant omitted to plead in abate- 
ment. The letters were there held conclusive evidence of the death. (Newman v. 
Jenkins, 10 Pick. Rep. 515.) The letters of administration in tills case were gra|Ued 
on an absence of the alleged intestate, [he not being heard from,] of only three years 
on a sea voyage, without* other proof of his death, direct or circumstantial, (id.) 


NOTE 616— p. 344. 

2 R* S. of New-York, 61, § 29. See post, note 617. Also, Sholly v. Diller, 2 Rawle, 
177, 8. Also, per Daggett, J., in Avery v. Chappel, 6 Conn. Rep. 276; case of Well*' 
will, 5 Litt 273 ; and especially per Mills, J., at p. 276. 

A grant of administration to the decedent’s husband has been held conclusive evi- 
dence that she had the power to make the will, though a feme covert (Cassels v. 
Vernon, 5 Mason, 332, 334, 5; and see Picquet v. Swan, 4 Mason, 443, 461, 2.) And. 
the recital in letters of administration, with the will annexed, that R. was executor, by 
implication is conclusive of that fact. (Roth v. Earl of Enniskillen, 1 Huds. & Bro. 
187.) The probate cannot be collaterally resisted by shewing that the will is a forge- 
ry ; and that the testator made another testament, and appointed another executor. 
(Moore v. Janner’s adm’r. 5 Monroe, 42, 45.) An original bill in chancery, alleging 
that the probate of a will of personalty is void, cannot be sustained. The eitor in ad- 
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mittingsuch void will to probate, can only be corrected on appeal. (Tarver v. Tarver, 
9 Pet. 174.) So of a will of real estate, where the court of probate had the power of 
admitting such will to proof, (id.) and see post, note 4520, S. P. in several cases. 

But a distinction should be made between the abstract validity of the will, and any 
point upon its construction and effect ; for on the latter, the parties claiming have a right 
to be heard, and cannot be foreclosed in any matter wherein they have not been heard as 
parties. Thus, where the plaintiffs claimed as legatees, against the curator of the heir 
at law; he, (the curator) pleaded res judicata , viz. that in a suit between him and the 
executor the whole subject of the legacy was decreed to the heirs at law by the pro- 
bate court, which set aside so much of the will as bequeathed to the legatees. The 
tatter insisted they were not to be affected by such a decree because not parties. The 
court by Porter, J. said, the plea of res judicata could not be sustained under such 
circumstances. “ The law says, in a case of contestation, the executor may interfere 
to sustain the validity of the will. But his right to interfere in a contestation cannot 
be extended to make him the representative of the conflicting interests which the will 
Iia 9 created.” The point contested had been whether the plaintiffs were qualified to 
take as legatees. It was insisted that they were not, because they were children of 
the testator by a colored concubine. (Valsain v. Cloutier, 3 Mill. Lou. Rep. 170, 
175, 6.) 


NOTE 617— p. 311. 

SR. S. of N. York, 80, § 56. 

And an executor was protected in all his acts as such, pendente lite, on a will ulti- 
mately set aside; ahd had all his commissions and other allowances. (Bradford v. Bou- 
dinot, 3 Wash. C. C. Rep. 122.) So donees and purchasers under him shall be pro- 
tected, (Benson v. Rice, 2 Nott & M’Cord, 577, 8, and authorities there cited ;) and * 
payments made to him are valid. (Moore v. Tanner’s adm’r. 5 Monroe, 48.) So the ad- ^ 
ministrator himself acquiring title in the goods under letters afterwards repealed by rea- 
son of a will found, shall be protected in his possession, nor can the question of his dhc 
administration of such goods be tried in troveragainst him at the suit of the executor;, 
(Foster v. Brown, 1 Bail. Rep. 221, 223, 4;) and this, though the administration were 
fraudulently obtained, as by suppressing a will, (id.) 


NOTE 618 — p. 344. 

The language of Lord Kenyon in Rex v. Inh. of Nethcrseal, (4T. R. 258,) is, “ We 
cannot receive any other evidence of there being a will in this case, than such as would 
be sufficient in all other cases, where titles are derived under a will ; and nothing but 
the probate or letters of administration with the will annexed, are legal evidence of 
the will, in all cases of personalty.” This language was repeated and recognized by 
the S. C. of the United States in Armstrong v. Lear, (12 Wheat. 175, 6.) It was adopt- 
ed as authority for denying the right here to sue for a legacy under a foreign will, an 
administrator appointed here, but who had not caused probate of the will to be made. 
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(See post, note 619.) The same doctrine is recognized in Tarver v. Tarver, 9 Pet. 
174. But in the latter case the complainants set up the will as true; and made it 
the foundation of their title, by alleging that a condition contained in it had failed, 
whereby the property came to them. The answer admitted the will, but insisted on 
the want of any condition. In such case, the complainants could not call on the de- 
fendants for proof of the will by the production of a probate, (id. 179;) it is obvious 
that the probate could not be said to be in issue ; for the will was agreed by the plead- 
ings: ante, note 951, p. 444, et seq. 


. NOTE 619— p. 344. 

Where, in trover, the plaintiff claimed as administratrix, the title to a slave con- 
verted after the intestate’s death, and made profert of the letters in declaring; though 
the defendant pleaded the general issue, this was held no admission of the letters, as 
it would have been had she sued in her representative character, according to the rule, 
ante, note 331, p. 447. She, therefore, not being able to maintain her action, by proof 
of her actual possession against the defendant as a wrong doer, but the letters making 
a part of her title ; held, that their existence was denied by the general issue, and they 
must be proved. (Browning v. Huff, 2 Bail. 174, 177.) The plaintiff in trover, the 
vendee of an executor, not being able to show the probate, though he proved the will, 
and no exclusive possession in him appearing, was non-suited. (Pinney v. Pinney, 2 
Mann. 8t Ryl. 436 ; and see note (a) to that case, p. 437; 8 Barn. 8c Cress. 335, S. C.) 
But the title of three executors, named in the will, was held proved by a probate and 
letters to one of them : and they may, in such case, all sue as executors ; (Walters v. 
Pfeil, 1 Mood. 8c Malk. 362, 3;) or the one who made probate may sue alone, at his elec- 
, tion, and maintain his action, without proving that the others renounced. (Davies v. 

' Williams, 1 Sim. 5.) Quere, see 1 Mood. 8c Malk. 863, per Lord Tenterden, C. J., 
reading from Selvv. N. P. So, although there be an administrator appointed cum tes- 
tamento annexo , here, yet the legatee cannot recover of him, till he first.causea regu- 
lar probate of the will here ; and this, though it be operative as a will in a foreign coun- 
try, where it was executed. (Armstrong v. Lear, 12 Wheat. 169, 175, 6.) We shall see, 
post, note 621, that a title may as well be made under a foreign, as a domestic probate ; 
and this probate being a judicial proceeding, may, as between. the states, be proved by 
the regular certificate under the constitution and laws of the United States. (Act of 
Cong, of 1 790. Balfour v. Chew, 5 Mart. Lou. Rep. N. S. 5 1 7. Johnson v. Rannels, 6 
Mart. Lou. Rep. N. S. 621. Thomas v. Tanner, 6 Monroe, 53, 4.) Being so proved it 
will avail, without the formal proof of the statute which gives the foreign probate court 
its jurisdiction. A probate certified by the clerk, and presiding justice of the county 
court, of Jefferson county, Virginia, in due form as required by the U. S. law, was 
received by the supreme court of Pennsylvania. On objection, that the statute author- 
ity of the county court should also have been proved by a certified copy, the court 
agreed, that the laws of Virginia were to be proved as the laws of a foreign country ; 
but that the acta of it3 courts might undoubtedly be resorted to for their exposition. To 
the act of the county court, in holding jurisdiction of the subject of probate, the max- 
im omnia presumuntur rite esse acta , is as applicable as it is to judicial proceedings in 
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our own state. (Ripple v. Ripple, 1 Rawle, S 86. Thomas v. Tanner, C Monroo, 59, 
4 .) These decisions go far towards placing the mode of proof of a judgment of an in- 
ferior court in a neighboring state, on the complete footing of a domestic judgment of 
the same character. (See ante, note 298, p. S05, for several decisions on this point; 
also post, note 656.) It is exactly the presumption allowed and advocated by Chancel- 
lor Kent, in favor of a domestic probate. (Westcott v. Cady, 5 John. Ch. Rep. S3<1, 
84S.) The state of Pennsylvania, however, has a statute that the letters of admin- 
istration granted by a neighboring state, shall be received as authority to sue, the same 
as if they were domestic. (M’Cullough v. Young, 1 Binn. 63, 4.) Yet it is not per- 
ceived that Ripple v. Ripple rested on this. The proof was there received as part of 
a title under the lex loci; not as giving a right to sue in a representative character. 
The statute was not referred to; and, for aught we know, has been repealed. The 
decision would seem plainly to rest on the general law; and if sustainable, is a most 
valuable step towards shortening and simplifying this kind of foreign evidence. The 
conclusive effect of probates in neighboring states and foreign countries, both as to re- 
al and personal property, was very fully examined and illustrated in Robertson v. Bar- 
bour, (6 Monroe, 527 to 529.) The result is that full faith and credit shall be given, 
and all local forms of notice, 8c c. shall be sanctioned ; and the whole supported by n 
presumption that it conforms to the local law. 


NOTE 620— p. S44. 

This authority concerning wills and administration, is, in the state of New York, 
committed to the surrogates of the several counties. (2 R. S. 56, ct scq.) Various 
other powers in respect to the administration of decedents’ estates personal, and for 
deficiency of these their real estate, are also conferred by these statutes upon the same 
officers. (2 R. S. 100, et seq.) They are also endowed with certain powers in re- 
spect to the assignment of dower, (id. 488, et seq.) and some other matters. Their 
determinations, on these heads, so far as their effect in evidence has been considered, 
have been placed by the courts on the same footing with those of the English ecclesi- 
astical courts as given by our author. (Jackson ex dem. Miller v. Hixon, 17 John. 
Rep. 123 Jackson ex dem. Clarke v. Randall, 5 Cowen’9 Rep. 168. Jackson ex 
dem. Jenkins v. Robinson, 4 Wend, 436.) And see Jackson ex dem. Silzer v. Wal- 
termire, 5 Cow T en’s Rep. 299, and 7 id. 353, S. C.; also, Dubois v. Dubois, 6 Cowen’s 
Rep. 494. In New-York, too, the same officers receive proof of devises, and order 
them to be registered ; but the statutes will allow this to operate as presumptive evi- 
dence only. (2 R. S. 57, § 7, & c.; id. 58, § 15.) Such is also the law of Pennsylvania. 
(Coates v. Hughes, 3 Binn. 498. Logan v. Watts, 5 Serg. 8c Rawle, 212. See per 
Tilghman, J., in Spangler v. Rambler, 4 Serg. 8c Rawle, 193. Walmsley v. Read, 1 
Yeates, 87. Smith v. Bonsall, 5 Rawle, 80. Downing’s estate, 5 Watt’s Rep. 80.) 
Powers somewhat similar appear to reside in the courts of probate of Connecticut, 
Massachusetts and Rhode-Island, where the law accords a conclusive effect to their de- 
crees as evidence, both in the realty and personalty. (Bush v. Sheldon, 1 Day, 170. 
Judson v. Lake, 3 Day, 318. Laughton v. Atkins, 1 Pick. 535. Spencer v. Spencer, 
1 Gall. 622. Brown v. Lanman, 1 Conn. Rep. 467.) In Bush v Sheldon, supra, a 
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sale of land by order of the judge of probate, for delect of personal estate, was held 
unimpeachable by the heir, in an action of ejectment, because he was a party in the 
court of probate. (Jackson ex dem. Jenkins v. Robinson, supra, S. P.) Judeon v. 
Lake, and Spencer v. Spencer, held the decree of the court of probate, establish- 
ing a will, conclusive not only in respect to the personalty* but also the realty, on the 
ground that the powers of that court were, by statute, the same as to both. So in 
Massachusetts, (Dublin v. Chadbourn, 16 Mass. Rep. 433,) North Carolina, (Stanley 
v. Kean, Tayl. 93, said to be prima facie evidence,) Kentucky, (case of Wells’ will, 6 
Litt. 273,) Indiana, (said in Robertson v. Barbour, 6 Monroe, 527, 8,) and Alabama, 
(semb. Tarvdr v. Tarver, 9 Pet. 174.) See Nicholls v. Hodges, 1 Pet. 562, as to the 
powers of the orphan’s court in Maryland. 

Independent of the above statute modifications, the powers of the court of the sur- 
rogate, judge of probate, the orphan’s court, ordinary, or of whatever name, coming in 
the place of the English ecclesiastical court, (and such a court exists in every state,) are 
the same with those of the English ordinary in respect to the wills and estates of testa- 
tors and intestates ; and their decrees are to be received as conclusive evidence under 
the limitations prescribed by our author. It has accordingly been held in South Caro- 
lina, that the decree of the ordinary against a will, founded, too, on the finding of a 
jury that the testator was insane, shall not be received as evidence against a devisee 
under the same will ; for the powers of the ordinary respect the personalty only. 
(Crossland’s ex’rs. v. Murdock, 4 M’Cord, 217.) The same tiling was held of a like 
decree in the appellate court, (com. pleas) for they, of course, as an appellate court, 
were tied down to the same narrow line of jurisdiction ; (id.) This point was lately ve- 
ry fully examined by the learned vice-chancellor of the 1st circuit, (N. Y.) On a re- 
view of the English authorities, he shows that a decree of chancery, (on appeal 
from the surrogate,) annulling the testament for insanity, is not even admissible be- 
tween the same parties on the same point, (insanity,) as to a devise in the same will. 
(Bogardus v. Clarke, 1 Edw. Ch. Rep. 266 to 270.) He also proves that a verdict, 
decree, &c. against the devise (for insanity,) would be equally inadmissible as affect- 
ing the personalty. The authorities cited by him as directly bearing on these points, 
are Montgomery v. Clarke, 2 Atk. 378; Clark v. Dew, 1 Russ. &. M. 103; and per 
Yfclverton, B. in Hume v. Burton, 1 Ridgvv. Irish P. C. 277. This decision was fully 
sustained by the learned chancellor on appeal, (4 Paige, 623, S. C.) on the views ta- 
ken by vice-chancellor M’Coun. The chancellor adds Maxwell v. Mountague, cited 
Lord Hardwick, in 3 Atk. 546. The same distinctions were directly adjudged by 
Washington and Pennington, Js. in Harrison v. Rowan, 3 Wasli. C. C. Rep. 580, 582, 
3, and by the supreme court of New- Jersey, in Den v. Ayres, 1 Green, 153; and see 
Darby’s lessee v. Mayer, 10 Wheat. 465, 469, and the cases cited 1 Pick. 241. But in 
Kentucky, where the power of such courts extends to land, the rejection of a will was 
held conclusive against any further hearing even in the same court, both as to realty 
and personalty. (Case of Wells’ will, 5 Lilt. 273.) These courts have the incidental 
power of revoking letters of administration improvidcnlly issued. (Raborg’s adm’x. 
v. Hammond, 2 Harr. &. Gill, 42. Brown v. Gibson, 1 Nott M’Cord, 326.) 

Such courts are, in this country of course, creatures of the statute, or of special con- 
stitutional enactment. The general adoption of the common law would not bring 
them in upon us, for want of a hierarchy furnishing the appropriate officers and ma- 
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chinery for the action of an ecclesiastical forum. Their powers are defined in the same 
way ; and hence they are treated as special limited and inferior jurisdictions, in plead- 
ing whose decrees, a concurrence of circumstances must be set forth, indicating that 
they have acted within the scope of their specific powers ; and the same principle will 
of course call for all that strictness of proof necessary to give them jurisdiction, the 
nature of which will be considered more at large in our subsequent notes. (14 John. 
Hep. 430. Dakin v. Hudson, 6 Cowen’s Rep. 221. Smith v. Rice, 11 Mass. Rep. 
507, 512, 8cc. Hunt v. Hapgood, 4 Mass. Rep. 117. Ex parte Pleasants, Whart. 
Dig. ed. of 1829, p. 160, pi. 205. Palmer v. Palmer, 1 Mill. Lou. Rep. 99, 100.) 
Thus, in setting forth a surrogate’s decree for distribution, you must plead that the 
same surrogate granted the letters of administration ; for such surrogate could alone 
make the decree. (Dakin v. Hudson, 6 Cowen’s Rep. 221.) In proving a surrogate’s 
or other probate sale of real estate, you must show a petition and account ; but having 
done this, or otherwise shown jurisdiction, however erroneous the proceedings may 
have been, they are conclusive till annulled on appeal, and cannot be impeached col- 
laterally. (Jackson ex dem. Jenkins v. Robinson, 4 Wend. 436. Jackson ex 
dem. M’Fail v. Crawfords, 12 Wend. 533. Per Kent, C., in Morcrs v. White, 6 John. 
Ch. Rep. 381, 2, 385, 6. Brown v. Lanman, 1 Conn. Rep. 467. Bush v. Shelden, 1 
Day, 170, cited also, supra. M’Pherson v. Cunliff, 11 Serg. 8c Rawle, 422, 429. Se- 
lin v. Snyder, 7 Serg. Sc Rawle, 1G6. Per Jackson, J., in Scott v. Hancock, 13 Mass. 
Rep. 166; and in Smith v. Rice, 11 Mass. Rep. 512. Thompson v. Tolmic, 2 Pet. 
157. Perkins v. Fairfield, 11 Mass. Rep. 227. President of the orphan’s court of 
Dauphin co. for the use of Groff v. Groff, 14 Serg. 8c Rawle, 181, 184. Allen’s lessee 
v. Lyons, 2 Wash. C. C. Rep. 475. Kennedy v. Wachsmuth, 12 Serg. 8c Rawle, 171. 
See matter of Herniup, 2 Paige, 320. McCombs v. Dunbar, 1 Mill. Lou. Rep. 18, 
21. Rhoades’ lessee v. Selin, 4 Wash. C. C. Rep. 715. Richer v. Fitzsimmons, 4 
Watts’ Rep. 251. Ford v. Walsworth, 15 Wend. 449.) And it seems that a recital 
of the presentation of the account in the surrogate’s order of sale is not sufficient. The 
fact of its having been presented must be shown affirmatively. (Ford v. Walsworth, 
15 Wend. 449.) 

Such proceedings arc in rein , against the estate, not in personam; and they bind all 
those claiming under the testator or intestate ; and even divest the lien of a judgment ; 
(M’Pherson v. Cunliff, 11 Serg. 8c Rawle, 422,^29, 430, 4 Dali. 119;) and as such 
they arc binding on the land sold like the condemnation of a court of exchequer or ad- 
miralty on goods. (11 Serg. 8c Rawle, 430.) In support of these sales by probate 
courts, irregularities arc to be overlooked ; purchasers should not be affected by the un- 
skilfulness or negligence of the proper officers. The regularity of their sales is to be 
presumed, especially after a lapse of years; (11 Serg. 8c Rawle, 432; Messinger v. 
Kintner, 4 Binn. 105; Snyder’s lessee v. Snyder, 6 Binn. 496; Perkins v. Fairfield, 
1 1 Mass. Rep. 227 ;) and the record saying the party appeared, or asserting other mat- 
ter pertinent, has been held to conclude. (Selin v. Snyder, 7 Serg. 8c Rawle, 166. 11 
id. 436, S. P.) Such decree is like one in chancery on which a sale is had, or a judg- 
ment at law and a sheriff’s sale. The purchaser shall not be bound to look to the 
matters previous to the decree or judgment, except to jurisdiction and parties, though 
the sale may be avoided, if that be unfair; (Selin v. Snyder, supra. Per Duncan, J., 
in M’Phcreon v. Cunliff, 1 1 Serg. 8c Rawle, 433, 4.) In this last case, p. 437, Dun- 
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can, J., applies to such a proceeding the strong general language pf Trumbull, J,, in 
Canaan v. Greenwoods, T. P. Co. (1 Conn. Rep. 7.) “ A judgment, decree, sen- 
tence or order, passed by a court of competent jurisdiction, which transfers, creates or 
changes a title, or any interest in estate real or personal, or which settles and deter- 
mines a contested right, or which fixes a duty on one of the parties litigant, is not only 
final as to the parties themselves, and all claiming by or under them, but furnishes 
conclusive evidence to all mankind, that the right, interest or duty belongs to the party 
to whom the court adjudged it. It is admissible in favor of any person who may be 
interested to prove the existence of such right or duty as a fact.” Some former decis- 
ions and dicta especially at nisi prius in Pennsylvania, were favorable to a collateral in- 
quiry into the merits of probate proceedings and orders of sale. These are considered 
in the above ease of M’Pherson v. Cunlif£ 1 1 Serg. fit Ra wle, 434 to 439 ; and they 
are brought back to the rule above stated by Trumbull, J. The judgment of confirm- 
ation on a probate, wiU not conclude, however, in respect to the character of the pur- 
chaser, as whether he purchased in his own right, or in trust ; for where he was nam- 
ed as purchaser simply, in partition, of which the Pennsylvania orphan’s court hath 
jurisdiction in certain cases, yet the purchase being in truth for himself and others by 
agreement, this was let in even against one who claimed under the nominal purchaser, 
not bona fide. (Bavington v. Clarke, 2 Penn. Rep. 115, 123, 4.) 

The sentence of a court of probate ordering the execution of a will, is prima facie 
evidence that it was duly proved, not to say conclusive. (Donaldson v. Winter, I 
Mill. Lou. Rep. 137, 144.) And whenever the above, or other probate sales or trans- 
actions are drawn in question, the appointment of the executor or administrator by the 
court of probate cannot be questioned for error, irregularity and the like ; as if the 
court has granted administration to the wrong person. This and the like defects can be 
set right by appeal only. (M’Combs v. Dunbar, 1 Mill. Lou. Rep. 19, 21.) And this 
is so in general, and for any other purpose, or on any ground of error ; as where in an 
action by an administrator against the defendant, the latter objected, “ that all the 
heirs being present in the state, and represented the defendant being one of them, an 
administrator could not be appointed ; 2d, that all the property of the succession hav- 
ing been legally disposed of, there was no object upon which to administer; 3d, that 
the appointment of the plaintiff as administrator, if ever made (but which was denied,) 
issued irregularly and ex parte. Tho judge a quo , on the production of letters of ad- 
ministration, held these conclusive, and refused evidence to impeach the act of the 
court of probate on any of the above grounds. His decision was affirmed on appeal. 
(Rils v. Questi, 2 Mill. Lou. Rep. 249;) and see ante, note 616, p. 958. While the or- 
der of a court of probate directing the execution of a will, is unreversed, no other court 
can declare the will void, or collaterally examine the correctness of the order or judg- 
ment. (Lewis’ heirs v. His ex’rs. & Mill. Lou. Rep. 387, 393, 4.) 

In debt on a surrogate’s decree for the payment of a legacy, held that the decree 
was itself evidence of a will and that the defendant was executor. (Dubois v. Du- 
bois, 6 Cowen, 494.) 

A decree settling an account is conclusive. (Saxton v. Chamberlain, 6 Pick. 422. 
Jenison v. Hapgood, 7 id. 1. Potter v. Webb, 2 Greenl. 257. Field v. Hitchcock, 14 
Pick. 405. Downing’s estate, 5 Watts’ Rep. 90. Wimmer’s appeal, 1 Whart. Rep. 
96.) It cannot, therefore, be impeached in an action on the probate bond ; (Goodrich 
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t. Thompson, 4 Day, 315 \) nor by a bill filed in equity to compel an account. (Jeni- 

son v. Hapgood, 7 Pick. 1. Blount v. Darrac'h, cor. Washington, J., U. S. C. C. 14 
Scrg. &, Rawle, 184, note ; 4 Wash. C. C. Rep. 657, S. C. The same case is also men- 
tioned in id. 722, note ; and see Barton v. Morris, 1 Green. 18.) The revised statutes 
ofNew-York, (2 R. S. 94, §65,) expressly declare such settlement conclusive for most 
purposes, on all who are cited either actually, or by the regular newspaper advertise- 
ment ; and this effect is also given by those statutes to the proceedings of the surrogate 
on account, in the general settlement and winding up of the concerns of the estate. (2 R. 
S. 91, et seq. to id. 94.) So of an order, on accounting, that execution issue from a court 
of law. (2 R. S. 116, §21.) And see Dubois v. Dubois, 6 Cowen, 494. Butin this, 
as in all cases, where the effect of the settlement stands independent of any statute, 
there should be notice. Where the defendant presented his account to the parish 
judge, by whom it was accepted and homologated, without calling in the heirs or any 
persons of adverse interests, the court said the proceeding was not of such a character 
as, on a subsequent suit to compel an account, enabled the defendant to plead resjudi - 
cata. To warrant this there must be a defendant and plaintiff ; and an issue either ex- 
pressly joined, or implied by law, (Marchand v. Gracie, 2 Mill. Lou. Rep. 147, 8 ;) and 
the courts are peculiarly strict in cases of constructive appearance for infants. In one 
case, where the court appointed a curator ad hoc , for an infant who appeared and con- 
tested the account, the whole was declared null, on a collateral contest touching the sale 
of property by the executor, though his representative had accounted for it on an in- 
vestigation adverse to the very curator of the infant who now claimed the property. 
The reason was, that the infant could appear by tutor only and not by curator. (Psyche 
v. Paradol, 6 Lou. Rep. by Curry, 366, 377, 8 ; and see Bernard v. Vigneau, 1 Mart. 
Lou. Rep. N. S. 1, 9.) Though, if minors be duly represented, they are bound by these 
and the like proceedings and judgments of courts, as if they were of full age. (Grounx 
v. Abat’s ex’rs. 7 Lou. Rep. [Curry,] 17.) The accounting is of course impeachable 
in equity for fraud ; as where the administrator secretly suppressed the receipt of a 
sum of money from abroad; and the account was closed without this being credited. 
(Pratt v. Northam, 5 Mason, 95, 103.) And this, though the statute declared the de- 
cree on ‘accounting to be final and conclusive, (id.) In Wright v. Wright, (2 
M’Cord’s Ch. Rep. 185, 197,) the account settled in the court of the ordinary, seems 
to have been opened and examined in chancery, without adverting to the point that 
any thing was concluded by the proceeding below. Such settlements are holden prima 
facie evidence in Kentucky, (Vance, adm’r. v. Vance’s distributees, 5 Monroe, 521, 2; 
Kellar’s ex’rs. v. Beelor, id. 576, 7) but if made after bill filed in chancery, they are no 
evidence. (Kellar s ex’rs. v. Beelor, 5 Monroe, 576, 7.) They are only prima facie ev- 
idence in Maryland. (Scott v. Dorsey’s ex’rs. 1 Harr. &, John. 227, 231. Spedden v. 
The State, S Harr. 8t John. 251.) In this last case, the contrary was much and ably 
insisted on by counsel ; (id. 254, 259.) The argument on the other side went on the 
ex parte character of the proceeding, (id. 266.) The State v. Massey, and Selby v. 
Gunby, in the general court, had before denied the conclusiveness of such settlements; 
(id. 276, 7, note.) The amount of the Maryland doctrine on these cases is said by 
Earle, J. to be, that such settlements are right prima facie only; and are not conclu- 
sively binding on persons not parties to them, and who have not had an opportunity 
Vol. I. # 109 
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of appealing from them*. (Haslett’s adm’r. v. Glenn, 7 Harr. & John. 23. Gist’s 
adm’r. v. Cockey, 7 Harr. &, John. 134, 13».) This notion was recognized in Owens v. 
Collinson, 3 Gill & John. 25, 39; and held there, that the onus probandi rests on him who 
seeks to impeach the settlement. It was also held, that a bona fide payment or retain- 
er, under the direction of the orphan’s court, was conclusive of the justness of the debt 
paid or retained ; otherwise, where the party had no notice, or it appeared on the face 
of the vouchers passed by the court that the claim was not a just one. (Owens v. Col- 
linson, 3 .Gill & John. 25.) They are not evidence at all of over-payments beyond the 
assets. But as to payments, within the amount of assets, they are prima facie evidence 
to shew the situation ofthe personal estate, in all controversies between thepersonahrep- 
presentatives of the deceased, and distributees or legatees, and in actions by creditors 
against the heirs or devisees of the deceased, and to warrant a sale of the real estate by 
decree in chancery. (Gist’s adm’r. v. Cockey, 7 Harr. & John. 134, 139.) And per Dor- 
sey, J. in Owens v. Collinson, 3 Gill & John. 39, “ the claims of an administrator in this 
case, in common w T ith all other claims against the deceased, being accredited to him in the 
settlement of his account with the orphan’s courts, such accounts must be regarded by 
us as the acts of a court of competent jurisdiction, whose proceedings being wholly ex 
parte> are not conclusive, but rest on the principle that omnia rite acta fuisse presum- 
wUuty donee probitur in contraritm .” See also Scott v. Burch’s adm’x. 6 Harr. & 
John. 67. In South Caroliua, a receipt of payment, obtained by an administrator before 
the decree of accounting, was disallowed in an action on his bond, upon the usual ground 
that all matters of defence were merged in the suit for an account. A decree for an 
account is there held to be conclusive, where proper notice has been given, of all mat- 
ters of account arising previous to the date of the decree. (Chambers v. Patton, 1 
Bail. Rep. 130. Simkins v. Cobb, 2 id. 60.) And in the first case, Nott, J. said that 
export settlements before the ordinary were conclusive in a court of law, though not 
in equity. See a note, post, where we speak generally of a former suitharring all claim 
on a matter of defence in a prior suit. Also ante, note 688, p. 830 to 834. In Neville 
v. Robinson, (1 Bail. Rep. 361,) it was denied generally, that an accounting before the 
ordinary should conclude, even on a plea of plene administravit The report of the 
case is a mere note ; and does not even distinguish whether there was notice of the 
accounting given to the party sought to be concluded or not. And see Harrington 
v. Cole, 3 M’Cord, 509. The effect of these decrees of the ordinary was after- 
wards much considered, in Simkins v. Cobb, (2 Bail. 60.) The action was debt on 
an administration bond against the sureties. The decree of the ordinary was in favor 
of the distributees for the whole balance claimed, on a citation and default of the prin- 
cipal, the surety not being a party, and the ordinary having no right to call him in as 
a party. The court, (by O’Neall, J.) regretted the want of such power. In tliis case 
the administrator was guardian ofthe distributees, and had charged himself in his ac- 
counts as guardian with all the assets, thus discharging the sureties. The decree was 
made in 18^9, on the administrator’s last return, which was in 1823. The court re- 
gretted, also, that exclusive jurisdiction of suits on these bondfc had not been given to 
courts of equity. Yet even there, except in extraordinary cases, the sureties could 
not be made parties to the account. In this case there was a good defence which the 
sureties might have set up. A court of law had no original authority to investigate 
these accounts. Hence it must be. done before the ordinary, or in a court of equity ; 
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and the letter of the surety bond made his accounting or being required to account, an 
essential prerequisite to a suit on the bond. For these purposes the decree has been 
regarded as conclusive, but not beyond, for the security has a right to look into the 
decree, to see that he is charged according to the form and effect of his undertaking. 
If the security were discharged, he could not be touched by a subsequent decree 
against the administrator, based upon an act of his, subsequent to the discharge. It 
was doubted whether the decree concluded any thing except the fact of being required 
to account, and the different items, so as to relieve a court of law from looking to the 
propriety of their allowance or disallowance. To this point the court review the cases 
of Syles v. Caldwell, 3 M’Cord’s Rep. 225, 6 ; Ordinary v. Robinson, 1 Bail. 25, 27 ; 
Harrington v. Cole, 3 M’Cord, 511 ; and show’, that the decree must have the same ef- 
fect both at law and in equity. They conclude, that it shall bind only as to the propriety 
of the receipts and expenditures, and cannot determine whether the balance has been 
properly paid away. It concludes only to the time of the last return of accounts ; for 
on the returns alone can it act. In that view the defence interposed in the principal 
case was sustained ; the payment of assets to the guardian being without the opera- 
tion of the decree. (See 2 Bail. Rep. Cl to 65.) 

It will at once occur to the learned reader, that the above was the question how far 
a decree against the principal shall effect the surety, in respeet to which the civil and 
common law have come to such opposite conclusions as we noticed, ante, note 569, p. 
816. The decision, probably owing to the special clause in the bond, follows the civil law ; 
and see Shelton ads. Cureton, 3 M’Cord, 412, S. P. The same point was held in Lucas 
v. Curry’s ex’rs. (2 Bail. 403, 406,) in an action between the sureties for contribution. 
And in this case it was said, that the decree shall be conclusive against the administrator, 
jd. 405, 6.) In a suit against sureties, the decree against the administrator, made by the 
ordinary, cannot be impeached for error or irregularity. (Lyles v. Brown, 1 Harp. Rep. 
31.) See Lyles v. Caldwell, 3 M’Cord’s Rep. 225. 

The decisions in Pennsylvania, as to the conclusive character of these decrees on set- 
tling an account, place them as far above impeachment as they do the adjudications of 
any other court. (See McFadden v. Geddis, 17 Serg. &, Rawle, 336. App v. Dries- 
back, 2 Rawle, 237. Riegel v. Rothrock, 5 id. 266. Wimmer’s appeal, 1 Whart. 
Rep. 96.) And where the account of an executor had been settled in the orphan’s 
court, and an action was subsequently brought against him for a legacy, held that he 
could not show* that the balance against him on such accounting w 7 as composed of 
bonds not due at the time of the settlement, and which could not afterwards be collect- 
ed. (Thompson v. M’Gaw, 2 Watts’ Rep. 161.) And when a final administration 
account has been confirmed, the remedy for omissions or mistakes is by a petition for 
a review in the orphan’s court, and not a citation to the administrators to settle a new 
account. (Dow’ning's estate, 5 Watts’ Rep. 90.) In Massachusetts, if an item be 
omitted in settling the account, (as if the administrator omit to charge himself with in- 
terest.) it may afterwards be recovered ; and so if the administrator open it, by apply- 
ing to have his account on which the decree was made, corrected, (Saxton v. Cham- 
berlain, 6 Pick. 422, Field v. Hitchcock, 14 Pick. 405;) an administration account may 
be partially settled by a decree ; and there is no power in the probate court to make the 
decree final, so as to protect the executor from accounting in respect to other matters 
of account afterwards accruing. (Field v. Hitchcock, 14 Pick. 405.) 
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I You may in these cases, as in all others, adduce evidence to disprove jurisdiction. 
(Elliot v. Peirsol, 1 Pet. 328, 9; and see matter of Hemiup, 3 Paige, 310. Jackson v. 
Jeffries, 1 Marsh. 'Rep. 88, 9.) As, that the deceased died, while resident in a foreign 
state, the surrogate, not then having the power; (Weston v. Weston, 14 John. Rep. 
428 ; and see ex parte Barker, 2 Leigh, 719, stated post, note 621, and several like cases 
there;) so, that the letters were of administration durante absentia of an executor } 
(Fortf v. Travis, cited 8 Cranch, 14, 26. Griffith v. Frazier, 8 C ranch, 9* 25 ;) or, that 
they are of the estate of a living man. (Per Marshall, C. J. in S. C., 8 Cranch, 24 ; 
per Owsley, J. in Moore v. Tanner’s adm. 5 Mon. 46.) So if there be no jurisdiction 
of the party, as for want of notice, if that be required ; or where the party is not regu- 
larly in court, as required by statute. (Messinger v. Kintner, 4 Binn. 97 ; Smith 
v.Rice, 11 Mass. Rep. 507, 513. Proctor v. Newhall, 17 Mass. Rep. 81, 91, and see 
matter of Hemiup, 2 Paige, 320, 3. id. 310. Halle tt v. Hare, 5 Paige, 316, 17.) Nor are 
such decrees conclusive where they go beyond the statute power of the court ; as 
where land held in dower was on the death of the tenant distributed to one, in prefer- 
ence to another of the next of kin or heirs. (Hunt v. Hapgood, 4 Mass. Rep. 117. 
Sumner v. Parker, 7 Mass. Rep. 79, 83.) So* where the land sold lay in a foreign state. 
(Wilkinson v. Leland,2 Pet. 627, 655.) If an attorney for a non-resident, or guardian for 
an infant, be necessary and not appointed, the sale of land is void as to him. (Messin- 
ger v. Kintner, 4 Binn. 97. Smith v. Rice, 11 Mass. Rep. 507, 513.) Soiftbere was 
no petition to sell. (Messinger v. Kintner, 4 Binn. 97.) And it was once, at N. P., held 
void, because no administration account was settled. (Per Tilghman, C. J. 4 Binn. 
104, citing Larrimer’s lessee v. Irwin, M. S.) But this notion was repudiated as rest- 
ing on a mere irregularity, in M’Pherson v. Cunliff, ut supra . See also post, note 622. 

In Thompson v. Tolmie, (2 Pet 165,) Ch. J. Thompson said, that if a court ex- 
pressly find and assert by their record a fact necessary to give jurisdiction, it is by no 
means clear that the fact can be contradicted collaterally. And see Raborg v. Ham- 
mond, 2 Har. & Gill, 42, 50 ; also stated post, note 622. See post, note 637. 

In addition to jurisdiction and parties, it behoves the conveyancer to look and seo 
that the final conveyance under a surrogate’s decree of sale, is executed in proper form 
and on the requisite authority. A statute of New-York, of April 8, 1813, formerly re- 
quired that an indifferent person, to be designated by the surrogate, should join in the 
conveyance. (1 R. L. of 1813, 451, §24.) Another, April 12, 1819, that the bargain of 
sale should be confirmed by the surrogate previous to a deed. (S ess. 42, p. 21 5, § 3. The 
above § 24 is repealed by the latter statute, § 4 ; and see 2 R. S. 105, § 30, 31 .) These for 
mula must be adhered to or the deed is void at law. A statute provision allows the 
omission of the third person, &.c. to be summarily corrected in chancery, after that 
court shall have been satisfied of the fairness of the sale. (Sess. 42, p. 214, §1 ; and 
see 2 R. S. 1 10, 1 1 1, § 61 to 65.) But several conveyances have recently been declar- 
ed null at law, (at the Washington circuit,) for lack of judicial confirmation ; one, in 
Rea v. M’Eachron, (13 Wend. 465,) and ahother in Albrov. Waller, tried at the same 
place, Nov. 1835, (M. S.) In the latter case, the circuit judge stayed the suit with 
a view to move the supreme court for time to perfect the proceedings in due form before 
the surrogate. The motion was denied, but with a further stay ; whereupon a bill was 
filed by the purchaser in the vice-chancery of the fourth circuit : a temporary injunc- 
tion was granted ; but it yet remains to see whether equity has power to perfect such a 
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sale. Tbe broadest amending statute (2 R. S. 110, 11, §61 to 65,) does not, in terms, 
cover this defect The supreme court, however, appear to take the contrary for grant- 
ed in Rea v. M’Eachron, (Sutherland, J.) at p. 472. The statute seems to cover on- 
ly two cases ; the non-joinder of a discreet person under the old law, and the non-recital 
of the confirming order ; not the non-existence of such order. It cannot be extended to 
other cases by construction. (Matter of Hemiup, 2 Paige, 816, 320; 3 Paige, 306, S. C.) 

Independent of statute regulation, these judicial sales under an order, if regular in 
time and circumstance, pass the title, without any return or order of confirmation ; or, 
if that be necessary, the court may yet allow a return ; an order of sale carries a pow- 
er to convey, by implication. The sale, however, must be regular as to time. Being 
short of the time allowed by statute, the sheriff mistaking calendar for lunar months, 
it was held void. (Willi amson v. Farrow, South Car. Law Journ. 184, 189, 190.) 

So far as the acts of the probate court are concerned, chancery and other tribunals have 
always struggled to maintain the proceedings in favor of bona fide purchasers. The 
importance of doing so was ably and eloquently vindicated by Duncan, J. in 
M’Pherson v. Cunliff, (11 Serg. & Rawle, 431, 2;) and by Yates, J. in Snyder’s lea- 
see v. Snyder, (6 Binn. 496.) But we are not aware that an omission of substantial 
forms by the parties has yet been relieved against. Whether it may not come under 
the equitable head of relief against the defective execution of powers, or by compelling 
the specific execution of contracts, remains to be seen. Such sales have beensetaside 
in equity, on the ground of fraud; e. g. where it was presumable, from the purchase 
being by a trustee; (Reynolds v. Scarborough, Car. Law Journ. 106;) and it was 
held in one case, that this might be done even after the orphan's court had made an 
order of confirmation ; but the heirs who made the objection were not parties. A case 
of fraud in defeasance of the order of confirmation, was allowed to be shown in an ac- 
tion of ejectment. (Rhoades’ lessee v. Selin, 4 Wash. C. C. Rep. 715, 721.) 

In Kennedy v. Wachsmuth, (12 Serg. fc Rawle, 171,) it was held that the orphan’s 
court m ; ght amend the pioceedings even after sale. It was done, in this case, by ad- 
ding in the hook, a registry of the affirmation of one of the administrators, made in 
fact, but by a clerical mistake omitted in the record. 

With regard to form, it will be seen hereafter, that every court, however hum- 
ble in power, must in general keep a register of its sentence, judgment, and other pro- 
ceedings in the cause or matter upon which it is called judicially to act; and, although 
this need not be drawn up at the time, such registry is an essential characteristic, without 
which it cannot be received in evidence. In form, however, it has been hoiden that 
technical formality and legal precision need not be preserved, if they are significant in 
common understanding and parlance. Thus, in a suit in the orphan’s court by a distribu- 
tee against an administratrix and her husband, for a distributive share, instead of a de- 
cretal declaration that the sum was due from the administratrix and her husband, and 
declaring out of what fund it should be made, the decree was that so much was due 
by the estate. In a suit upon the administration bond, there was a replication to a. 
plea of performance, setting forth a decree of the ordinary ascertaining a sum to be due 
by the defendants, the administratrix and her husband ; the rejoinder denied the 
existence of such decree, whereupon issued was joined. On trial, the decree, 
which recited that the ordinary (on due citation and hearing,) had proceeded to 
9€ttU the ettaU, and ascertained a sum to be due from tbe estate to Hannah Clif- 
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ton, (the distributee,) was objected to as incomplete, uncertain and insufficient, in- 
asmuch as it did not even declare the sum to be due by the defendants; much less 
that they should pay it. The record was, however, held properly admissible. On 
motion for entering a non-suit at bar, on appeal, the court (by Johnson, J.) remark,, 
that “ In the absence of any statutory or other regulation, each department of the ju-. 
diciary must be left to adopt and pursue its own formula in its proceedings; because 
neither of them has the power to prescribe these matters for the others. With respect 
to matters of substance, there are certain requisites, however, which equally apply to ev- 
ery jurisdiction, and without which legal proceedings would be useless and unnecessary. 
In addition to the ordinary circumstances of time and place, they should, for the most 
obvious reasons, exhibit the parties, the subject matter in dispute, and the result. 
These facts being ascertained, the legal consequences follow of course, whatever may 
be the phraseology used ; and where forms are not prescribed, it is the most that can 
be expected from the subordinate tribunals, where for the 'most part, the proceeding* 
are conducted by the parties themselves, and before judges unused to. and uninformed 
in the technicalities and subtleties of pleading.”' (Ordinary y. M’Clure, 1 Bail. Rep. 
7, 8, 9.) In South Carolina, the ordinary who holds the orphan’s court, has no power 
to do any act beyond the mere settlement of the accounts. He cannot order payment, 
nor enforce it. (id. 9.) The decree was hoiden to be conclusive, (id.) 

The proceedings in the probate courts, whether they are considered as in a court of 
concurrent or exclusive jurisdiction, where they are conducted fraudulently and col- 
lusively between the personal representative and the purchaser or others, stand on the 
same looting as the English or American proceedings in divorce cases, or the English 
jactitation in the Duchess of Kingston’s case ; being impeachable by the parties injur- 
ed, who are not actual parties to the suit, either by bill in chancery, in ejectment, or 
otherwise in a collateral way. (Reynold v. Scarborough, Car. Law Journ. 106 ; 
Rhoades’ lessee v. Selin, 4 Wash. C. C. Rep. 715, 720, 1, both cited supra.) For this 
rule as to cases of divorce in America, see post, note 623 ; also post, note 652. In Mas** 
sachusetts, held, that the settlement of an administrator’s accounts, though the statute 
declared it conclusive, was yet examinable in equity for fraud. (Pratt v. Northam, 5 
Mason, 95, 103, 4.) And this wa6 said of fraud in withholding an account of assets ; 
though it would be otherwise, if the court had participated in the fraud, which was 
not pretended, (id. 106, 7.) 


NOTE 621— p. 344. 

It seems by what fell from Parsons, Ch. J. in Goodwin v. Jones, (8 Mass. Rep. 514, 
517, 518,) and the reasoning of the supreme court of errors in Connecticut, in Riley v. 
Riley, (3 Pay, 74, 88, 9,) that this notion of local jurisdiction in the grant of letters 
testamentary or of administration, is the foundation of our refusing to notice them when 
emanating from the courts of a foreign country, or of a neighboring state of the union. 
Such, whatever may be the ground, seems to be the well settled rule in all the com- 
mon law countries where the question has been raised. As a consequence, a personal 
representative deriving his powers in that way, will not be recognized as a party be- 
yond the territorial jurisdiction of the court whence he has derived his powers. (Per 
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Kent, Ch. in Morrell v. Dickey, 1 John. Ch. Rep. 156 ; Story Confl. of Laws, 422; 
Williams v. Storrs, 6 John. Ch. Rep. S53, 357; Tourton v. Flower, S P. Wms. 369; 
Bac. Ab. executors, &c. (E) pi. 3 ; 2 Rol. Ab. executor, (G) 1 ; Atkins v. Smith, 2 Atk. 
63; Lee v. Bank of England, 8 Ves. 44 ; 11 Vin. executors (F) 3, and (G) 15 ; Shaw 
v. Slaughton, 3 Keb. 163, case 36; Fenwick v. Sears’ adm’rs. 1 Cranch, 258, 259, 
282; Per Kent, Ch. in Doolittle v. Lewis, 7 John. Ch. Rep. 47 ; Dixon’s ex’rs. v. Ram- 
say’s ex’rs. 3 Cranch, 319 ; Per Marshall, C. J. in Doe, lessee of Lewis, v. M’Farland, 
9 Cranch, 152; Goodwin v. Jones, 3 Mass. Rep. 514 ; Riley v. Riley, 3 Day, 74; 
Champlin v. Tilley, 3 Day, 303 ; Langdon v. Potter, 11 Mass. Rep. 313; Borden v. 
Borden, 5 Mass. Rep. 67 ; Campbell v. Tousey, 7 Cowen’s Rep. 64 ; Kerr v. Moon’s 
devisees, 9 Wheat. 565, 571 ; Johnson v. Rannels, 6 Mart. Lou. Rep. N. S. 622, 3 ; 
Mothland v. Wireman, 3 Penn. Rep. 185, 187, &,c.; Grteme v. Harris, 1 Dali. 456 ; 
Anonymous, 1 Hayw. S55, and a learned note there by the reporter ; Picque^ v. Swan, 
3 Mason, 469, 472, 3 ; Per Porter, J. in Le Cesne v. Cottin, 2 Mart. Lou. Rep. N. S. 
485; Brodie, adm’r. v. Bickley, 2 Rawle, 431 ; Campbell v. Sheldon, 13 Pick. Rep. 8; 
Sabin v. Gilman, 1 N. II. Rep. 193; Perkins v. Williams, 2 Root, 462; Stearns v. 
Burnham, 5 Greenl. Rep. 261 ; Thompson v. Wilson, 2 N. Hamp. Rep. 291 ; 
Bulls’ adm’r. v. Price, Cam. Sc Norw. 68; Per Owsley, J. in Moore v. Tan- 
ner’s adm’r. 5 Monroe, 46, 7 ; Glenn v. Smith, 2 Gill &, John. 493; M’Cormick v. 
Sullivant, 10 Wheat. 192; Stanton v. Holmes, 4 Day, 87, 96; Dodge’s adm’r. 
v. "Wetmore, Brayt. 92, 3; Lee v. Havens, Brayt. 93; Dangerfield’s ex’x. v. 
Thurston’s heirs, 8 Mart. Lou. Rep. N. S. 232; Fearing v. Executors of Ball, 6 
Lou. Rep. by Curry, 6S5, 690; Naylor v. Moody, 2 Blackf. 247 ; Leake v. Gilchrist, 
1 Dev. 73 ; Curie v. Moor, l Dana, 445 ; and see Biddle v. Wilkins, 1 Pet % 686 ; 
Dawes v. Boylston, 9 Mass. Rep. 337 ; Cutter v. Davenport, 1 Pick. 81, 85 ; Burnley’s 
adm’r. v. Duke, 1 Rand. 108; Jackson v. JelTries, 1 Marsh. 89,9 ; Armstrong v. Lear, 
12 W'heat. 175, 6; Kraft v. W r ickey, 4 Gill Sc John. 332 ; Hunter v. Bryson, 5 Gill Sc 
John. 483 ; Johnson v. Avery, 2 Fairf. Rep. 100.) He cannot be received to sue joint- 
ly with the domestic administrator. (Dickinson v. M’Craw, 4 Rand. 158.) Certain 
cases, perhaps put thi3 more correctly on the lex fori. Thus per Marshall, C. J. “ All 
rights to personal property are admitted to be regulated by the laws of the country in 
which the testator lived ; but the suits for those rights must be governed by the laws 
of that country in which the tribunal is placed. No man can sue in the courts of any 
country, whatever his rights may be, unless in conformity with the rule3 prescribed by 
the laws of that country.” (Dixon’s ex’rs. v. Ramsay’s ex’rs. 3 Cranch, 324 ; andsee 
per Story, J. in Picquet v. Swan, 3 Mason, 474.) There is a learned note in 1 Hayw. 
355, collecting the English cases upon this head, which in the result agree with ours, 
though like ours, they will be there seen to differ in the principle on which they go. 

But this notion of disregarding foreign probate must be taken with many qualifica- 
tions ; and not as going to deny validity to the general rights and acts of the foreign 
executor or administrator arising under the lex locf; (per Story, J. in Trecothick v. 
Austin, 4 Mason, 35 ; See selectmen of Boston v. Boylston, 2 Mass. Rep. 384 ; Camp- 
bell v. Tousey, 7 Cowen’s Rep. 64, 67 ;) and it is only when he comes abroad to sue 
or be sued, or act as such , that he is treated as destitute of power ; (see per Marshall, 
C. J. ut supra, in Dixon’s ex’rs. v. Ramsay’s ex’rs.) Thus, his title is complete under 
his foreign letters ; and he may sue here in his own name, (in his foreign right as per- 
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sonal representative,) in trover; (per Story, J. in Trecothick v. Austin, 4 Mason, 16, 
32; Story’s Confl. of Laws, 431.) Voluntary payments to and receipts by him are 
valid. (Per Story, J. in Trecothick v. Austin, 4 Mason, 83 ; Atkins v. Smith, 3 Atk. 
63. Per Kent, Ch. in Doolittle v. Lewis, 7 Johns. Ch. Rep. 49. Per Jackson, J. in 
Stevens v. Gaylord, 11 Mass. Rep. 264; Story’s Confl. of Laws, 431, and note 2.) 
And the foreign executor of a foreign mortgagee of land, in the state of New-York, 
may foreclose under a power in the mortgage, by advertisement under the statute. 
(Doolittle v. Lewis, 7 Johns. Ch. Rep. 45 ; see Cutter v. Davenport, 1 Pick* 81.) He 
takes under the power, not under the letters of probate. So, a foreign executor may 
sue in his own name for land devised to him, for he takes under the devise ; and the 
letters serve merely to aid in designating the person. (Doe, lessee of Lewis, v. M’Far- 
land, 9 Cranch, 151,) So a recovery by a foreign administrator, is a bar to an action 
here, by a domestic administrator, for the same demand. (Per Jackson, J. in Stevens v. 
Gaylord, 11 Mass. Rep. 265. Shaw v. Staughton, 3 Keb. 163, case 36, S. P.) And 
the appointment of the debtor an executor in a foreign state, will be recognized as ex- 
tinguishing the debt. (Stevens v. Gaylord, 1 1 Mass. Rep. 256.) The assent of a 
foreign executor to a specific legacy there, would entitle the legatee to sue in trover 
for the subject of a bequest every where. So of a vendee who buys of him. (Per 
Story, J. in Trecothick v. Austin, 4 Mason, 35. Slack v. Walcott, 3 Mason, 508, 
518.) And this is true of any one, even the exeeutor himself, who sues in his own right, 
though that right be derived under a foreign will. It is so, in the numerous class 
of cases wherein the executor may sue without presenting himself in his repre- 
sentative character. This proposition was very fully considered and illustrated in 
the case so often cited above of Trecothick v. Austin. (4 Mason, 16.) A slave may 
be reclaimed nnd demanded here, by the foreign administrator of the deceased foreign 
owner, without taking letters here. (Commonwealth v. Griffith, 2 Pick. 11, 18.) And 
a foreign probate was received to sustain a title in a legatee who was defendant. 
(Johnson v. Rannels, 6 Mart. Lou. Rep. N. S. 621.) A domestic administrator may, 
by attorney, receive the effects abroad and shall account therefor at home. (Atkins 
v. Smith, 2 Atk. 63.) Most of the above doctrines were fully recognized in Leake v. 
Gilchrist, (2 Dev. 73,) wherein it was held, that a foreign administrator might assign a 
bond against an obligor resident in his own state ; and that the assiggee might sue up- 
on it in his own name in North Carolina, wherein bonds are negotiable like bills of ex- 
change. A foreign administrator holding his intestate’s negotiable note endorsed in 
blank, may sue on it in Maine, in his own name. (Barrett v. Barrett, 8 Greenl. 353.) 
So fn New-York, if it be payable to bearer. (Robinson v. Crandall, 9 Wend. 425. 
Story’s Confl. of Laws, 433.) 

When we accord these hroad effects to a foreign administration, as such, perhaps it 
should be confined to a case where that is the principal appointment, which is always 
where the testator or intestate resided, the whole of whose personal effects, wherever 
situate, are distributable according to the lex domicilii . (See infra.) Accordingly, 
where the domicil and death were in England, and bona notabQia both there and in 
Ireland, payment and discharge of a bond, which had always been in England, to the 
Irish administrator, was held no bar to a suit on the same bond in England. (Daniel 
v. Luker, 3 Dy. 305, a. case 58.) A greater operation may possibly be given by the 
United States constitution and laws, even to the ancillary appointment, as between the 
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several* states, (see infra ;) though so far as the American courts in general have acted 
on this and the like questions, we have hardly yet arrived at any distinction in favor 
of state administrations as contrasted with those which are totally alien. As the 

power of the administrator in a neighboring state is at present understood, it would 
probably be confined in its action to what should be esteemed bona notabilia in the ju- 
risdiction of the neighboring court, and would not extend to bona notabilia elsewhere. 
Such seems to have been the more obvious principle of Daniel v. Luker. supra. Such 
is the distinction recognized in Leake v. Gilchrist, (2 Dev. 79 ;) and such, as we shall 
see, is the rule as declared in New-Hampshire, Vermont and Maine, if it be not even 
more unfriendly to the action of the foreign executor. It was accordingly denied that 
a foreign executor could endorse a note of his testator, and thereby entitle the endor- 
see to sue in his own name in the domestic state, a citizen there who signed the note. 
(Thomson v. Wilson, 2 N. H. R. 291. Stearns v. Burnham, 5 GreenL 261. Lee v. 
Havens, 1 Brayt. 93.) The court say, in the first case, that choses in action, due by 
citizens of New-Hampshire, are bona notabilia there, of which the foreign probate 
court had no jurisdiction. The same remarks are made in Lee v. Havens. Following 
out this ground of local jurisdiction, the supreme court of Vermont directly held, that 
even a voluntary payment to, and discharge by an administrator appointed in New- 
York, the state of the intestate’s domicil, was a nullity ; and should not protect the de- 
fendant against an action in Vermont, brought by the administrator appointed there. 
(Vaughan v. Barret, 5 Verm. Rep. 333.) The debt was, of course, bona notabilia of 
Vermont A probate or letters of a neighboring state, will not protect the foreign ex- 
ecutor or administrator against trover by the domestic executor or administrator. 
Even payments by the former will not be allowed, as such ; though, if proper, they 
may be recouped in damages in such action of trover. (Glenn v. Smith, 2 Gill 

6 John. 493, 513, and see Campbell v. Tousey, 7 Cowen’s Rep. 64, and Riley v. 
Riley, 3 Day, 74; Campbell v. Sheldon, 13 Pick. Rep. 9, 22.) The administration 
makes such foreign executor or administrator, a domestic executor de son tort, and if 
sued as such, he is entitled to the proper allowances, and will be chargeable according- 
ly for payments, distributions and assets, so far as they have been administered or 
come to his hands. (Glenn v. Smith, 2 Gill & John. 493,513. Campbell v. Tousey, 

7 Cowen’s Rep. 64. Montand v. Wireman, 3 Pennsylv. Rep. 189, 9. Riley v. Ri- 
ley, 3 Day, 74.) And this, even though the goods were received in the foreign state 
and brought from there. (Campbell v. Tousey, 7 Cowen’s Rep. 64.) This extent of 
the principle, however, is seriously doubted by Mr. Justice Story; (Story’s Confl. of 
Laws, 425, et seq.) and he refers to the following cases as indicating a different doc- 
trine, viz. Selectmen of Boston v. Boylston, 2 Mass. Rep. 384 ; Goodwin v. Jones, 3 
id. 514 ; Davis v. Estcy, 8 Pick. Rep. 475; Dawes v. Head, 3 id. 128; Doolittle v. 
Lewis, 7 Johns. Ch. Rep. 45,47. See also, Currie v. Bircham, 1 Dowl. &, Ryl. 35. 
If an administrator have taken letters here, and receive the goods abroad under an- 
cillary letters there, he shall account for them here as regular administrator. (Pratt 
v. Northam, 5 Mason, 95.) 

For the presumptions in favor of these foreign probates, and that they shall be in- 
tended to be according to law, see ante, note 619, p. 960, 1. 

Vol. I.* 110 
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As to what sliall constitute domicil, and the evidence on tliis head, see 2 Kent’s Com. 
430, &c. note, and Leake v. Gilchrist, 2 Dev. 78, &c. 

lo Pennsylvania, they once had a statute giving the same right to administrators of 
neighboring states to sue there, as domestic administrators have. (M’Cullough v. 
Young, 1 Binn. 63, 4 ; 4 Dali. 292 , S. C. See Willing v. Perot, 5 Rawle, 264. Bro- 
die v. Bickley, 2 Rawle, 431.) In Bryan v. M’Gee, (2 Wash. C. C. Rep. 337,) it wag 
held, that a New-Jersey administrator was accountable in the U. S. district court 
of Pennsylvania. This might have depended on the peculiar law of the forum. 
Washington, J. says, he may be made to account any where. This general proposition 
would seem to be confined to the United States court; for the cases in the state courts, 
above cited, go without distinction that a foreign administrator can neither sue nor be 
sued as such ; though he may, as executor de son tort (Campbell v. Tousey, 7 Cow- 
en’s Rep. 64. Riley v. Riley, 3 Day, 74. Borden v. Borden, 5 Mass. Rep. 67.) Yet 
it might have been on the notion prevalent in Pennsylvania, where we perceive that 
suits against foreign administrators are upheld on principle, as proper in all the states. 
(Evans v. Tatem, 9 Serg. & Rawle, 252, 258, 9.) See also Mothland v. Wi reman, $ 
Pennsylv. Rep. 188, 9; Swearingen v. Pendleton’s ex’x. 4 Serg. & Rawle, 389; but 
in this last case, the defendant had taken letters both in Virginia and Pennsylvania. 
He was holden to account, howevejr, for property which he got under Ins foreign let- 
ters. The notion was formerly the same in Connecticut as now in Pennsylvania, (Ni- 
cole v. Mumford, Kirb. 270;) though we have seen it overruled as to that state by sev- • 
eral cases, cited supra, p. 870, 1. 

There is, we confess, a good deal of difficulty in distinguishing why a judicial act or 
sentence, which vests a complete legal title in the executor or administrator at home, 
should not be available to give him a complete remedy, as well as title abroad. The 
law of the testator or intestate’s domicil, where these letters are generally granted in 
the first instance, govern the title and distribution of all his personal estate, wherever 
situate. (See the authorities to this point, 2 Kent’s Comm. 428, &c.; 1 Hayw. 357, 
note ; and 4 Cowen’s Rep. 517, et seq. note, and the authorities there cited. Per Nelson, 
J. in Schultz v. Pulver, 1 1 Wend. 363, and the authorities there cited. And see Select- 
men of Boston v. Boylston, 2 Mass. Rep. 384, 393.) But this case, at the page last ci- 
ted, seems to go somewhat upon the statute of Massachusetts, limiting the powers of the 
administrator appointed there on the estate of a foreigner. The foreign appointment 
is merely ancillary to that of the testator or intestate’s domicil, and all must be adminis- 
tered according to the lex domicilii. (Stevens v. Gaylord, 1 1 Mass. Rep. 256, 263, 4.) 
Accordingly, administration in Massachusetts, of the estate of an intestate domiciled in 
England, shall not subject the administrator to account here for effects collected by him 
under his English letters. (Selectmen of Boston v. Boylston, 2 Mass. Rep. 384, and see 
Richards v. Dutch, 8 Mass. Rep. 506.) A difficulty, in the execution of this rule, grows 
out of the claims of home creditors, which has perplexed the courts of different coun- 
tries, and resulted in considerable diversity of opinion. (Per Nelson, J. in Schutlz v. 
Pulver, 11 Wend. 363,4. See the cases, 2 Kent’s Comm. 431, and id. 430, 1 , as 
to what facts constitute domicil.) As among the neighboring states of this country, 
however, one would suppose it an easy transition, especially under the U. States law, 
declaring that the effect of a sentence in one state shall be the same in all others, fully 
to noognke these judicial appointments throughout the union, in all their domestic e£» 
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fects and consequences. We have seen that they are judicial acts, and provcable as 
such, (ante, note 619, p. 860, 1,) within the constitution and law of the union ; and see 
Carter’s heirs v. Cutting, 8 Cranch, 251, 2. Yet, in the face of that law, we deny them 
the general effect which it expressly confers on all judicial acts proveable under it; an 
effect, too, which is so plausibly derivable from the principles of the lex loci, that the 
courts of Connecticut once, and Pennsylvania still later, have yielded the conclusion in 
that view. 

In making the above remarks, we had not discovered that the point had ever been 
thought of in any of the numerous cases decided against the general effect of these 
neighboring probates. North Carolina has, however, departed from the above two 
early cases, cited from 1 Hayw. 355, and Cam. & Norw. 68, decided 1799 and 1800 ; 
and on a suit being brought upon a probate of South Carolina, the court say, (witliout 
noticing either of the two former cases,) “ We are of opinion that the probate and letters 
testamentary issued in South Carolina are sufficient to enable the plaintiff to sue here. 
The constitution of the United States and the act of Congress made to carry it into 
effect, direct us to give ‘full faith and credit to the records, public acts and judicial 
proceedings of other 6tates. A probate is a judicial act of a court, having competent 
jurisdiction; and, while it remains unrepealed, completely authenticates the right 
of the executor.” (Stevens’ ex’rs. v. Smart’s ex’rs. 1 N. Car. Law Rep. 471.) Ken- 
tucky has a statute letting in probates and letters of other states as authority 
to sue, &c. (HuKng v. Fort’s adm’r. 2 Litt. 193, 4. Thomas v. White, 3 id. 177, 
182 , 3 . Moore v. Tanner’s adm’r. ‘5 Monroe, 47.) But this is holden not to in- 
terfere with the power of the state to grant domestic letters upon the estate of the 
same decedent. (Henderson’s adm’rs. v. Clarke, 4 Litt. 277. Moore v. Tanner’s 
adm’r. 5 Monroe, 47, 8, 9.) And when granted, they shall take precedence offoreign 
letters, and supersede them. (Moore v. Tanner’s adm’r. 5 Monroe, 49.) Tennessee, 
also, lias a similar statute. (Smith v. Smith, 7 Yerg. Rep. 26.) 

Clearly, Itowever, a prohate of one state cannot be received, as such, to affect the 
title to land in another. This stands on the lex loci. (M’Cormick v. Sullivant, 10 
Wheat. 192, 202, and the cases there cited. Robertson v. Barbour, 6 Monroe, 526, 
527 , 528 .) / 


NOTE 622 — p. 344. 

See ante, note 620, p.868, for divers cases of w-ant of jurisdiction. Griffith v. Frazier, 
mnd Ford v. Travis, there cited, seem to conflict with the dictum in 1 Lev. 236, (for 
it is but a dictum,) cited by our author, that you may not show another person to 
be an executor; see per Thompson, J. in Biddle v. Wilkins, 1 Peters, S. C. Rep. 691, 

692 . 

In Massachusetts, a grant of administration more than 20 years after the death, is 
void, the statute forbidding this; and the grant was allowed to be questioned collate- 
rally, by plea of ne unques administrator. (Wales v. Willard, 2 Mass. Rep. 120.) So, 
of letters granted by the court of Suffolk, when the domicil of the intestate was in Mid- 
dlesex. (Holyoke v. Haskins, 5 Pick. 20, 25. Cutts v. Haskins, 9 Mass. Rep. 543.) 
The statute confines the grant to the county of his domicil ; and see Collins v. Turner, 
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2 Tayl. 105 ; 3 N. Car. Law Rep. 105, S. C. and ex parte Barker, stated infra. 
Though the judge of probate is forbidden by Btatute to act as attorney for the estate 
pending before him, yet his doing so will not take away jurisdiction ; otherwise, (with- 
in another statute,) if he be interested, as if he be a creditor of the estate. (Cottle’s 
case, 5 Pick. Rep. 483.) 

These lines of inquiry into jurisdiction are very nice. A statute of Maryland con- 
fined jurisdiction of the estates*of intestates, to the orphan’s court of the county where 
the intestate died, and directed the court to inquire and adjudicate upon the time and 
place of death. The court having granted letters of administration, it was held, that 
the letters, involving a decision on such point of jurisdiction, were conclusive, and 
could not be questioned collaterally ; that the orphan’s court alone* could apply a rem- 
edy, by direct repeal ; and, till that was done, they remained in full force. (Raborg v. 
Hammond, 2 Har. & Gill, 42, 50.) And the court put this opinion on the well known 
general ground recognized by their own cases, (Barney’s lessee v. Patterson, 6 Har. 
& John. 182, and Taylor v. Phelps, 1 Har. & Gill, 492,) as well as others, viz. that the 
judgment of a court of competent jurisdiction, when coming incidentally in question, 
or offered as evidence of title in any other court, shall conclude on the points decided, 
and cannot be questioned for error or mistake. This case of Raborg v. Hammond, 
has an important bearing on the great general question of judicial inviolability in our 
inferior magistrates, and, pushed to its full extent, would seem to interfere with some- of 
the cases cited ante, note 620, p. 868, not to say with several other cases allowing collat- 
eral attacks on jurisdiction ; for the point on which jurisdiction rests must in general be 
inquired of by the court. It is always, perhaps, necessarily involved in, and is, there- 
fore, in the eye of the law, passed upon by the award of probate or letters. (And see 
per Thompson, J. in Thompson v. Tolmie, 2 Pet. 165, stated ante, 620, 868.) The 
courts of Pennsylvania and South Carolina have gone quite as far in respect to jurisdic- 
tion over the person. Where the record of the orphan’s court asserts, that the party 
appeared, or. had nptice, it is held, that this cannot be contradicted in a collateral pro- 
ceeding. (Selin v. Snyder, 7 Serg. & Rawle, 166. 11 id. 436. Lyles, ordinary, v." 
Robinson, 1 Bail. Rep. 25, 27.) 

We considered ante, note 620, p. 863, the more proper place to exhibit those cases, 
where jurisdiction in the probate court has been questioned as to letters of probate or 
administration which were afterwards introduced as inducement to the proof of probate 
sales. They have, perhaps, been oftener questioned in this shape than any other. 
The objection is, of course, common to any proceedings based upon letters which are 
void, for that reason. Thus, where the hustings court of Richmond, (Virginia,) grant- 
ed letters on the estate of a citizen of Canada, there not being bona notabitia in Rich- 
mond ; and where the county court of Henrico granted letters as of a foreign citizen, 
when he was, in fact, a domestic citizen and a resident of Cabell county ;• in each in- 
stance the grant was holden void, and that without any repeal or revocation, adminis- 
tration might be committed by the proper court to another : in the first case, in a coun- 
ty where there were bona notabitia , and in.the latter, where the deceased resided, these 
facts being essential to give jurisdiction. (Ex parte Barker, 2 Leigh, 719, and the case 
of Robinson’s estate there cited ; and see Weston v. Weston, 14 John. Rep. 428, 
stated ante, note 620, and several like cases, supra, in this note.) At any rate, it seems 
clearly unnecessary to shew the circumstances, by substantive proof, which give juris- 
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diction in the first instance ; that shall be intended from the letters, or a certified copy, 
and the onus lies on the other side. (Owings v. Beall, 1 Litt. Rep. 257, 259.) When, 
however, the jurisdiction comes in question, all matters in pais to sustain and repel it, 
as that there were or were not bona notabUia , and the like, may be proved by parol, 
though the local goods be omitted- in the inventory. (Harrington v. Brown, 5 Pick. 
519, 521.) 

In Kentucky, there being no evidence to show where the testator’s property was, 
at the time of his decease, the court held, that as between letters granted there, and 
letters granted in another state, it should be presumed that the domestic court had the 
rightful jurisdiction. (Tanner v. Allison, 3 Dana’s Rep. 422.) 


NOTE 623— p. 346. 

The right of strangers to attack sentences of divorce on the ground of fraud, often 
becomes important in causes depending upon marriage questions. The courts of the 
Uuited States, proceeding upon different grounds, and affording different degrees of 
facility in obtaining such sentences, it has become common to go from one state to 
another, whose easy practice is often perverted by false suggestion and apparent de- 
fault, even without notice to the adverse party. Both parties residing within the state, 
its courts have jurisdiction, though the marriage took place in another. (Barber v. 
Root, 10 Mass. Rep. 260. Harteau v. Harteau, 14 Pick. 183, 185, 6. Harding v. 
Alden, 9 Greenl. Rep. 140.) The English rule is otherwise. (2 Kent’s Comm. 110. 
Tovey v. Lindsay, 1 Dow, 117; and see per Platt, J. in Pawling v. Bird’s ex’rs. 13 
John. Rep. 208, and the cases there cited, and 9 Greenl. 148, 9. For the law of Scot- 
land, see 2 Kent’s Comm. 1 10, 1 1 1, et seq.) Even where jurisdiction is obtained over 
the subject matter, a false suggestion and ex parte proceeding, or fraud upon the law 
in any way, it is said, will vitiate the decree.' (Per Thompson, Ch. J. in Borden v. 
Fitch, 15 John. Rep. 145. Per Weston, J. in Harding v. Alden, 9 Greenl. 140, 150, 
151. Jackson v. Jackson, 1 John. Rep. 424.) 

The Duchess of Kingston’s case, so often cited in the text, was where the husband 
and wife both joined in the collusive suit ; and it is evident, from much of the reasoning 
in that case, that even had the decree been for a divorce a vinculo y it would not have 
protected the Duchess against the conviction of bigamy in her second marriage. The 
same thing would doubtless follow from one of our collusive foreign divorces. 

The more common ground of rejecting these foreign sentences, lies in the want of 
jurisdiction ; the circumstances to constitute which want, have been laid down with 
great caution. Sewall, *J. speaking of Vermont, says, “ the laws which authorize the 
supreme court of that state to proceed in suits for divorce, instituted in favor of persons 
resident for a time, but having no settled domicil within the state, against persons resi- 
dent and domiciled in other states, who are not, and never have been, amenable to the 
sovereignty of the state of Vermont, — upon allegations of offences not pretended to 
have been committed within the territory of the state, or contrary to the peace, morals, 
or economy of the society there, or in violation of any contract subsisting, or which has 
ever been recognized there ; in short, where no jurisdiction of the parties or of thesub- 
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ject matter can be suggested or supposed, are not to be justified by any principles of 
comity, which have been known to prevail in the intercourse of civilized states.” 
(Barber v. Root, 10 Mass. Rep. 365, 366.) Accordingly, in a subsequent case, where 
the husband removed to Vermont, for the purpose of obtaining the divoree, for .a cause 
not known to the laws of Massachusetts, the wife not appearing ever to have been 
within the jurisdiction of Vermont, the sentence was held void, and the husband 
charged at the suit of the plaintiffs in an action for necessaries fu&ished to his wife. 
(Hanover v. Turner, 1 4 Mass. Rep. 337.) The court put their decision on the ground 
that the husband’s temporary absence, (which was a little over a year,) was for the 
purpose of evading the laws of Massachusetts. In a like case, and on a similar ground, 
the supreme court of 1 New-York refused to enforce a Vermont decree for alimony. 
(Jackson v. Jackson, 1 John. Rep. 424.) It is remarkable, that in this case both par- 
ties appeared, and were heard by counsel ; and yet the husband was allowed to im- 
peach the decree. On this point in the cause, the supreme court went on a doctrine 
which for a while prevailed there, that the judgment of a neighboring state is but a 
foreign judgment, and mere prima facie evidence. So far, the case is now not law, as 
we shall see in a subsequent note. And see Sanford v. Sanford, 5 Day, 353, 353. 
The doctrine of Jackson v. Jackson was recognized in Pawling v. Bird’s ex’rs. IS 
John. Rep. 208, 209, though Platt, J. doubts whether it would apply to a marriage 
which was, in fact, solemnized in the divorcing state, (id.) But see Bradshaw v. 
Heath, 13 Wend. 407. By a subsequent case, the question of jurisdiction is put on 
the more simple ground, that the defendant never was in Vermont, nor in any manner 
personally notified or apprized, and did not in any manner appear. (Borden ▼. Fitch, 
15 John. Rep. 141.) And the case concedes that, had there been due notice, appear- 
ance, or other substantial ground of jurisdiction, the sentence would -be conclusive, if 
the case were clear of fraud, upon the rights of others. The case was, however, one 
of plain fraud, and even if the wife had colluded with the husband, we have seen that, 
by analogy to the reasoning in the Duchess of Kingston’s case, the decree could not 
affect the plaintiff, (id. 145.) 

It is enough to conclude the defendant, that he appear in person, or by attorney. 
(Sanford v. Sanford, 5 Day, 853.) Though the marriage took place and the adultery 
were committed in a foreign state, yet a divorce a vinculo may be granted. (Harding 
t. Alden, 9 Greenl. 140.) And personal notice to the defendant, though he reside in 
another state, is valid, and shall bind him, though he do not appear; but, it is not said 
that the service of notice was upon him while he was in the foreign state, (id. 140, 141, 
148.) However, in this case, the learned court supposing a want of notice, consider 
that the wife and the marital rights to be affected, being within the jurisdiction of the 
court, the suit for divorce was in nature of a proceeding in rem, and the decree valid 
as to the thing, (the wile and her marital duties, and the husband’s claims upon her,) 
though void in personam ; and that, in this view, her right to marry again, and so 
acquire dower, which she now sought to recover on the death of her second husband, 
was complete, however impotent the decree might have been as one for alimony, 
when brought to bear in a foreign suit against the foreignhusband in person, (id. 150, 1.) 
See post, note 637, in which the general distinction between proceedings in rem, and 
4n personam, is considered with a view to the manner of notice in order to acquire ju- 
risdiction. The same case holds, that the divorcing power is not prohibited by the 
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constitution of the United States which forbids all state laws tending to impair the 
obligation of contracts, (id. 150,) and it recognizes these decrees of one state as binding 
in another, within the same constitution, and the cases of Mills v. Duryee, (7 Cranch, 
481,) and Hampton v. M’Connel, (3 Wheat. 234,) subject to the qualification that 
there must be jurisdiction. (9 Greenl. 149.) But it is reluctant to concede, in the 
broad language of Hall v. Williams, (6 Pick. 232,) that, “ if such a judgment be ren- 
dered, in a state against, a man not within that state, nor bound by its laws, nor amen- 
able to its jurisdiction, and that judgment should be produced in any other state against 
the defendant, it would be entitled to no credit.” (9 Greenl. 149, 150.) Regarding 
this, as we before observed, in the light of a proceeding in rem, Weston, J. remarks, 
“ if we refuse to give full faith and credit to the decree of the supreme judicial court of 
Rhode Island, because the party had his domicil in another state, and was not within 
their jurisdiction, we refuse to accord to the decrees of that court, the efficacy we claim 
for our own, when liable to the same objection.” (id. 148.) He denies the conse- 
quence, that such a divorce is not valid within the constitution and law of the United 
States, because it happens to be for a cause not recognized by the state called upon to 
enforce it. (id. 149.) “ The decree was rendered by the highest judicial tribunal in 
that state, (Rhode Island.) As it belongs to that tribunal to declare authoritatively 
and definitely, what the law of the state is, we are bound to infer that by that law, the 
bonds of matrimory previously existing between the libellant and her husband, were 
thereby dissolved ; and that such is the effect of the decree within the state of Rhode 
Island.” (id. 148.) He hence feels himself bound by the United States statute, to give 
the same effect to the sentence in Maine, as it would have by law or usage in Rhode 
Island. 

The state of Indiana supports the decrees for divorce, made against foreign resi- 
dents, on a statute notice by advertisement. (Tolen v. Tolen, 2 Blackf. 407.) 

The effect of divorces in a neighboring state on a marriage in S. Carolina, where this 
contract is indissoluble by any domestic tribunal, is considered by a learned writer in 
the South Car. Law Journ. 377. The writer seems disposed to nullify such divorces. 
He puts it too much on the general doctrine, de conflictu legum , overlooking the con- 
stitution and law of the U. States. This view had not then, 1831, been sustained by 
any of the courts of that state. 

A similar question to that in Harding v. Alden, of dower claimed in virtue 
of a second marriage, was recently decided in the sup. court of New-York. The 
notion of its being a proceeding in rem , was denied. It went upon the simple 
ground of the foreign residence of, and want of personal notice to the husband, which, as 
his appearance in court was not proved aliunde, nor expressed by the record, were holden 
good grounds for impugning the sentence. (Bradshaw v. Heath, 13 Wend. 406,’ 416, 
417.) In this case, the marriage, divorce, offence, and general residence of both parties, 
were in Connecticut. The husband, (the defendant in the divorce suit,) was appa- 
rently absent at the time, just over the line between that state and New-York, whose 
court was not disposed to make any of those presumptions, in favor of the decree, which 
run through Harding v. Alden. 

The residence of the husband is not the residence of the wife, for the purpose of 
giving jurisdiction over her person, though such be the legal notion in respect to the 
general question of settlement and domicil (Per Putnam, J. in Hanover v. Tur- 
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ner, 14 Mass. Rep. SSI. The contrary was suggested by Bristed, arg. 15 John. 
Rep. 181.) 

A sentence of divorce a vinculo, properly obtained, is received as conclusive to di- 
vest the rights of all persons claiming in consequence of the marriage. Thus, the right 
of a husband’s creditor, who had extended lands held by the husband, jure uxoris, were 
held to have ceased as a consequence of such a divorce. (Barber v. Root, 10 Mass. 
Rep. 260.) 

These decrees, though domestic, like all others, domestic or foreign, are impeachable 
collaterally, for want of jurisdiction. Thus, a statute conferring the power to divorce 
a vinculo, the court not only decreed such a divorce, but also alimony : Holden void, 
in an action of debt for the alimony, for the right to decree that, is not incident to the 
power of divorce. (Davol v. Davol, 18 Mass. Rep. 284.) 

Further on this subject, see post, note 688. 


NOTE 624— p. 347. 

“The whole world, it is said, are parties in a prize cause, and therefore the whole 
world is bound by the decision. The reason on which this dictum stands, will deter- 
mine its extent Every person may make himself a party, and appeal from the sen- 
tence ; but notice of the controversy is necessary, in order to become a party, and it is a 
principle of natural justice, of universal obligation, that before the rights of an individ- 
ual be bound by a judicial sentence, he shall have notice, either actual or implied, of 
the proceedings against him. Where these proceedings are against the person, 
notice is served upon the thing itself. This is necessarily notice to all those who have 
any interest in the tiling, and is reasonable because it is necessaiy, and because it is 
the part of common prudence for all those who have any interest in it, tp guard that 
interest by persons who are in a situation to protect it. Every person, therefore, who 
could assert any title to the Mary, has constructive notice of her seizure, and may 
fairly be considered as a party to the libel. But those who have no interest in the ves- 
sel which could be asserted in the court of admiralty, have no notice of her seizure, 
and can, on no principle of justice or reason, be considered as parties in the cause, so 
far as respects the vessel. When such person is broaght before a court in which the 
fact is examinable, no sufficient reason is perceived for precluding him from re-exam- 
ining it. The judgment of a court of common law, or the decree of a court pf equity, 
would, under such circumstances, be re-examinable in a court of common law or 
equity; and no reason is discerned why the sentence of a court of admiralty, under the 
same circumstances, should not be re-examinable in a court of admiralty. This rea- 
soning is not at variance with the decision that the sentence of a foreign court of ad- 
miralty, condemning a vessel or cargo as enemy’s property, is conclusive in an action 
against the underwriters on a policy in which the property* is warranted to be neutral. 
It is not at variance with that decision, because the question of prize is one of which 
courts of law have no direct congnizance, and because the owners of the vessel and 
cargo were parties to the libel against them.” (Per Marshall, Ch. J. the Mary, 9 
Crancb, 126, 144.) 
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The doctrine that, by the monition, every one who could have asserted a right to 
or in the property libelled, is to be regarded as a party to the suit, and consequent- 
ly, that all claims which might have been interposed and settled in such suit are barred 
by the judgment or sentence, has been acted upon in Louisiana. (Bauduc’s Syndics 
v. Nicholson, 4 Miller’s Lou. Rep. 81, 85, 86.) “The settled principles of law,” says 
Porter, J. delivering the opinion of the court in this case, “ give to the judgment in 
rem, the authority of the thing judged, against all parties to it ; that is, against all the 
world who had a claim to assert on the property.” (id. p. 86.) The rule lias been laid 
down in similar terms in Kentucky. (Thomas v. Southard, 2 Dana’s Rep. 47b, 482.) 
See further, Mankiu v. Chandler, 2 Brockenb. Rep. 125 ; per Marshall, C. J., S. P. 

Where a slave was libelled and condemned by the name of Jack Robinson , instead 
of that of Taliver, by which he was always called, the court of appeals in Virginia 
held, that the owner could not be presumed to have had notice that his interest was 
involved in the suit, so as to enable him to assert his right, and, therefore, was not 
bound by it. (Hooe v. Pierce, 1 Wash. Rep. 212.) 


NOTE 62o — p. S47. 

These sentences, like judgments of a court of common law, are always conclusive 
as to their own existence, and the legal consequences resulting from them. (See ante, 
note 582, p. 820.) One of those consequences is, that the title of the original owner to 
the property upon which they operate is completely extinguished, and transferred to 
the captors or their sovereign. (The Star, 3 Wheat. Rep. 78, 86. Stewart v. War- 
ner, 1 Day’s Rep. 142. Jenkins v. Putnam, l Bay’s Rep. 8. Cherriot v. boussat, 
3 Binn. Rep. 220. Williams v. Armroyd, 7 Cranch, 423, 432. Armroyd v. Williams, 
2 Wash. C. C. Rep. 508. Hooe v. Pierce, 1 Wash. Rep. 212. Wheelwright v. De- 
peyster, 1 Johns. Rep. 471. Vanderheuvel v. The United Ins. Co. 2 Johns. Cas. 451. 
Ocean Ins. Co. v. Francis, 2 Wend. Rep. 64. Swift’s Ev. 16. Fowler v. Savage, 3 
ConD. Rep. 96, per Chapman, J. Rose v. Himely, 4 Cranch, 241. See also, ante, 
note 683, p. 823. Story’s Confl. of Laws, 495.) 


NOTE 626— p. 348. 

The doctrine on this subject, in England, has been carried quite as far, to say the 
least of it, as is consistent with sound policy. Sentences of foreign admiralty courts 
have been upheld and regarded as conclusive there, even while they were denounced 
as arbitrary— unjust,— proceeding “ upon worse than Algerine principles,”— “ profess- 
ing to follow the law, but in reality making it a stalking horse for an act of piracy.” 
(See per Kenyon, C. J., Geyer v. Aguilar, 7 T. R. 691, 692.) 

Some of the more moderh cases speak in terms of regret, that the course of adjudica- 
tion had been so liberal and unguarded. In Fisher v. Ogle, (1 Camp. Rep. 418.) the 
action was on a policy of insurance upon the Juno, represented as an American ship, 
which had been condemned in a French court of vice-admiralty at Martinique. The 
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sentence was in these words:— *“ That it resulted evidently from the papers on board, 
that the expedition of the said ship Juno, her cargo, and the operations of her captain on 
the coast of Africa, were for account of the brothers Geddes, merchants ofLondon, who 
had, to mask the English property of this outfit, borrowed the American flag and pass- 
port of the said ship Juno, and taken for their agent and partner, in the expedition, cap- 
tain Fisher, furnished with a certificate of citizen of the United State*.” k then 
went on to condemn the vessel and cargo, as “ good and vaild prize,” without stating 
any specific ground of condemnation. Lord EHenborough said, M we show sufficient re- 
spect for French sentences, if we attach credit in our courts to what they distinctly say. 
It is often painful to go this length, considering the piratical way in which they proceed. 
But this sentence does not say that the ship was not American ; and it is not to be con- 
sidered evidence of what it does not specifically affirm.” A verdict was found for the 
plaintiff, and on motion for a new trial his lordship further said, — “ I must look to the 
adjudicative part of the sentence, and there I fold nothing stated as to the ship or her 
cargo not being American. Have you any case in which it was held that the judges 
must fish for a meaning when a sentence of this kind is produced to them ? Here the 
foreign court seems not to have formed any settled opinion upon the subject, and not 
to have known or cared on what grounds it proceeded to a condemnation. It is by an 
overstrained comity, that these sentences are received as conclusive evidence of the 
filets which they positively aver, and upon which they specifically profess to be found- 
ed.” The other judges were of the same opinion, and the sentence was accordingly held 
not conclusive, (id. 420.) In another case, (Donaldson v. Thompson, 1 Camp. Rep. 
429, 432,) Lord EHenborough said, “ I am by no means disposed to extend the comity 
which has been shewn to these sentences of foreign admiralty courts. I shall die, like 
Lord Thurlow, in the belief that they ought never to have been admitted. The doc- 
trine in their favor rests upon an authority in Shower, (Hughes v. Cornelius, 2 
Show. 232,) which does not fully support it ; and the practice of receiving them often 
leads to the greatest injustice.” 

The English doctrine, however, after having been much controverted in this coun- 
try, has, to a certain extent, received the deliberate sanction of many of our courts. 
In the supreme court of the United States, in Massachusetts, Connecticut, South Caro- 
lina, and Louisiana, the sentence of a foreign court of admiralty condemning prop- 
erty for a breach of blockade, or as enemy’s pjroperty, is conclusive evidence, as be- 
tween the insured and underwriter, of the facts upon which it is founded. (Croudson 
v. Leonard, 4 Cranch’s Rep. 434. S. C. 1 Hall’s Amer. Law Journal, 148. Baxter 
v. The Marine Ins. Co. 6 Mass. Rep. 277. S. C. 7 id. 275. Brown v.The Union Ins* 
Co. 4 Day’s Rep. 179. Stewart v. Warner, lid. 142. Swift’s Ev. 15,16. Starkie 
v. Woodward, 1 Nott & M’Cord, 329, note. Groning v. Union Ins. Co. id. 537. 
Drayton ads. Wells, id. 409. Campbell v. Williamson, 2 Bay's Rep. 237. Cucullu 
v. Louisiana Ins. Co. 5 Martin’s Lou. Rep. N. S. 464. Blanque v. Peytavin, 4 id. 
458. Zeno v. The Louisiana Ins. Co. 2 Miller’s Lou. Rep. 533. 

So also in Maryland, formerly ; (Gray v. Swan, 1 Har. & Johns. 142 ;) but now by 
statute such sentence has been reduced to the character of mere prima fheie evidence. 
(The Maryland Ins. Co. and Phoenix Fire Ins. Co. v. Bathurst, 5 Gill &. Johns. Kept 
159.) 
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And in Pennsylvania, the same doctrine prevailed for a time ns in England ; (Demp- 
sey v. Ins. Co. of Pennsylvania, 1 Binney’s Rep. 299, note ; see Brown v. Ins. Co. of 
Pennsylvania, 4 Yeates’ Rep. 119;) but the legislature there, likewise, have provided, 
that no sentenue of a foreign prize court, shall be conclusive of any facts, save the act- 
ings and doings of the court. (See 2 Starkie’s Ev. 239, note 1.) 

In New-York, the rule is now well established, that although the sentence of con- 
demnation by a foreign court of admiralty, is conclusive to change the property, yet it 
is only prima facie evidence of the facts upon which it purports to be founded ; and in 
a collateral action, such evidence may be rebutted by showing that no such facts exist- 
ed. (Vanderheuvcl v. The United Ins. Co. 2 Johns. Cas. 451. S. C. 2 Caines’ Cas. 
in Err. 217. New-York Firemen Ins. Co. v. Dc Wolf, 2 Cowen’s Rep. 56. Ocean Ins. 
Co. v. Francis, 2 Wend. Rep. 64. Radcliffe v. United Ins. Co. 9 Johns. Rep. 277. 
Johnston v. Ludlow, 2 Johns. Cas. 481. Laing v. United Ins. Co. id. 497.) 

The doctrine in Virginia is the same as in New-York. (Bourke v. Granberry, 1 
Gilmer’s Rep. 16.) 


NOTE 627— p. 348. 

The sentence of a foreign court of admiralty is conclusive only as to what is posi- 
tively affirmed in it, and not of that which can merely he gathered from it by inference. 
(Fisher v. Ogle, 1 Camp. Rep. 418, stated in the next preceding note. See also, Hor- 
neyer v. Lushington, 3 id. 88, 89. Roscoc on Ev. 103. Dalgleish v. Hodgson, 7 Bing. 

Rep. 495, S. P.) 

And the court must look to the judicative part of it ; for it will not be evidence of 
what is merely stated in the consideration part. (Christie v. Secretan, 8 T. R. 192. 
2 Ev. Poth. 855. Sec Maryland and Phoenix Ins. Co. v. Bathurst, 5 Gill & J. 159. 
Robinson et al. v. Jones, 8 Mass. Rep. 536.) 

Like the judgment of a court of common law, it is, in general, conclusive os to its 
own correctness and the facts necessary to uphold it ; (see ante, note 587, p. 826 ; note 
588, p. 830;) but not as to facts without which it may have been rightly pronounced. 
(Maley v. Shattuck, 3 Cranch, 459, 498.) 


NOTE 628— p. S48. 

S. C. 3 Doug. Rep. 345. 

The contrary has been expressly held in South Carolina ; (see Bailey v. South Car. 
Ins. Co. 1 Nott & M’Cord, 544, note (b,) cited in the next note ;)and Nott, J. after re- 
viewing the English cases, came to the conclusion that the weight of authority in Eng- 
land, was against the doctrine contained in Salouci v. Woodmas, cited in the text. (id. 
546.) In New-York, also, the court of errors have held, that a condemnation as “ law- 
ful prize,” afforded no judicial inference of the vessel being enemy’s property, as there 
may be other just causes of condemnation. (Goix v. Low, 2 Johns. Cas. 480.) And 
the reporter in a note to this case, says — “ From the cases of Pollard v. Bell, (8 Term 
Rep. 444,) Bird v. Appleton, (id. 562,) and Fisher v. Ogle, (1 Camp. 419,) it seems 
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now to be the opinion of the English courts, that where the sentence of the foreign 
court of admiralty condemns merely as “ good and lawful prize,” without adverting 
to the question whether it is neutral or enemy’s property, such sentence is not con- 
clusive.” (id. 480, note (a).) 


NOTE 629 — p. 349. 

See Dalgleish v. Hodgson, 7 Bing. Rep. 495. 

In Pennsylvania, where the question was whether certain property was American T 
conformably to a warranty in a policy of insurance, held, that inasmuch as the libel 
stated contradictory causes of condemnation, and the decree was general, so that the 
precise grounds of it could not be ascertained, evidence was admissible on the part of 
the plaintiff, to show that the property was American : and it distinctly appearing 
from the proof that such was the character of the property, Shippen, J. said — “ We 
cannot presume that the judge of a foreign court has perjured himself, by declaring 
that property to be French , which we know to be American ; and of course we must 
assume the position, that his decree proceeded upon the other allegations in the libel,” 
viz. those which conceded the property to be American. (Vassee v. Ball, 2 Dali. Repw 
270, 275. S. C. 2 Yeates’ Rep. 178. See Croussilat v. Ball, 3 id. 375.) 

And in South Carolina, where the libel alleged one ground of condemnation, and the 
sentence another, held, that it was such a case of ambiguity, as to afford ground for 
opening the decree and suffering the parties to go into evidence on both sides. (Black- 
lock v. Stewart, 2 Bay’s Rep. 363. See S. P. Williamson v. Tunno, id. 388.) 

The same doctrine was held in Maryland, where the decree was ambiguous, so that 
the precise grounds of it could not be gathered from it. (Gray v. Swan, 1 Har. &> 
Johns. 142.) 

In Massachusetts, where the sentence, after alleging a rescue from the possession of 
a belligerent captor, proceeded to declare, that for that cause, or otherwise , the vessel 
was condemned, held, that the assured might disprove the alleged rescue, and that the 
sentence was no more than mere prtma facie evidence. (Robinson v. Jones, 8 Mass. 
Rep. 536.) Not so, however, where the sentence, after stating one sufficient cause of 
condemnation, proceeded to condemn the vessel for that cause, adding, and for other 
spfficierU causes. In this case, the sentence was held conclusive against the insured 
as to the ground specifically set forth. (Baxter v. The New England Mar. Ins. Co. 
6 Mass. Rep. 277. See S. C. 7 id. 275.) 

In New- York, we have already seen that the sentence of a foreign admiralty court, 
is conclusive to change the property, but is only prima facie evidence to affect a war- 
ranty or representation in a policy of insurance : (see ante, note 626, p. 883.) And 
where the libel alleged various and inconsistent causes of condemnation, and the sen- 
tence pronounced the vessel as forfeited “ for a breach of some or one of the laws re- 
lating to trade and navigation Spencer, senator, regarded it as equivalent to saying 
that the condemnation was for some cause or other, and consequently proved nothing 
as between the insured and underwriter. (The Ocean Ins. Co. v. Francis, 2 Wend. 
Rep. 64, 74 ; and see per Walworth, Ch. id. 69, 70.) 
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If the court acted, a9 in this last case, under a municipal law, and the condemnation 
was for a breach of such law, the sentence would be no evidence as to a warranty 
against illicit trade, unless the law alleged to have been broken be proved. The sen- 
tence itself furnishes no evidence of the existence of such law. (id ; and see S. C. un- 
der title Francis v. Ocean Ins. Co. 6 Cowen’s Rep. 404, in supremo court.) 


NOTE 630— p. 3 19. 

S. P. 1 Starkie’s Ev. 247, 248, 5 Amer. ed. 

Where a policy of insurance of a vessel contained a warranty of American property, 
held, that a condemnation by a British court, proceeding upon the ground that such 
vessel persisted in an intention to enter a blockaded port, did not falsify the warranty ; 
merely persisting in an intention to enter, unaccompanied by any other fact, not be- 
ing sufficient to forfeit the strictly neutral character of the vessel or authorize her con- 
demnation. Otherwise, however, it seems, if the condemnation had proceeded upon 
the ground of an attempt to enter, after knowledge of the blockade. (Fitzsimmons v. 
Newport Ins. Co. 4 Cranch, 185. Williamson v. Tunno, 2 Bay’s Rep. 398.) 


NOTE 631— p. 349. 

Roscoe on Ev. 104 ; 2 Ev. Poth. 355. 

If the ground of the sentence is set forth, and it appear that the condemnation was 
not for a breach of the law of nations, it will not be considered as conclusive or binding 
as to the question of neutrality, upon the courts of other countries. (Ocean Ins. Co. 
v. Francis, 2 Wend. Rep. 64, 69, per the chancellor. See S. P. Campbell v. William- 
son, 2 Bay’s Rep. 239.) 

Where a vessel was condemned for resisting, by force, an attempt to search her, 
contrary to an ordinance of the country of the captors, held, that as such resistance 
was no violation of the law of nations, the condemnation was not conclusive evidence 
on the question of neutrality. (Salucci v. Johnson, 4 Doug. Rep. 224 ; and see id. p. 

232, 233, note (k).) 

Other exceptions to the conclusiveness of foreign admiralty sentences, depend upon 
some peculiar stipulation between the assured and underwriter. Thus, where the for- 
eign sentence relates to property warranted American, and the policy contains a pro- 
viso, that if the fact be called in question, it shall be sufficient for the assured to prove 
it in any court of the United States, the sentence is only prima facie evidence to falsi- 
fy the warranty in such cases. (The Maryland Ins. Co. v. Wood, 6 Cranch, 29. Cul- 
breath v. Gracy, 1 Wash. C. C. Rep. 219. S. C. 1 Binn. Rep. 296, note. Calhoun 
v. The Ins. Co. of Penn. 1 Binn. Rep. 293.) 

A foreign admiralty sentence has been holden inconclusive, where it did not appear 
that any libel had been filed, any monition issued, or any hearing had ; and the court 
strongly intimate that it was not even admissible. (Sawyer v. The Maine Fire Ins. 
Co. 12 Mass. Rep. 291. See also, Obicini v. Bligh, 8 Bing. Rep. 331.) 
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NOTE 632 — p. 349. 

Every foreign admiralty sentence must depend for its operation, upon the jurisdiction 
of the court pronouncing it. And all the cases agree, that where the doctrine as to the 
conclusiveness of these sentences prevails, it must be understood with the above quali- 
fication. If jurisdiction be wanting, all is wanting, and the whole proceeding will be 
regarded as utterly null and void. Nor is there any question, that upon both principle 
and authority, the court, before whom such sentence is sought to be used, has the right 
of examining freely into the matter, and deciding whether the foreign tribunal which 
pronounced the sentence had jurisdiction or not (See Rose v. Himely, 4 Crunch, 941, 
268, et seq. Story’s Confl. of Laws, 492, et seq. Cherriot v. Foussat, S Binn. Rep. 
220. The Ocean Ins. Co. v. Francis, 2 Wend. Rep. 64. S. C. 6 Cowen’s Rep. 404. 
Hudson v. Gustier, 4 Cranch, 293. 4 Cowen’s Rep. 523, 524, note. 2 Ev. Poth. 
355. La Nereyda, 8 Wheat. Rep. 108, 168. Thomas v. Southard, 2 Dana’s Rep. 
475, 482, 483.) 

1st, Jurisdiction may depend, upon the state of the res, on which the sentence was 
designed to operate. Thus, if by any means whatever, a prize court should be induced 
to condemn, as prize of war, a vessel which was never captured, it could not be con- 
tended that such condemnation would change the property. (Rose v. Himely, supra, 
per Marshall, C. J. Story’s Confl. of Laws, 494.) So, if the possession of the res, 
should be actually lost by the captor, as by recapture, escape, or voluntary discharge, 
the prize courts of the captor would thereby lose jurisdiction. (1 Kent’s Comm. 359, 
2 ed. Hudson v. Guestier, 4 Cranch, 293. Jenkins v. Putnam, 1 Bay’s Rep. 8. 10.) 
But the possession of the captor in a neutral port, the port of an ally, or of a nation 
under the control of the sovereign of the captor, is the possession of such sovereign, 
and the res , though remaining there, are within the jurisdiction of the courts of the 
captor. (1 Kent’s Comm. 358, 359. id. 104. Hudson v. Guestier, supra. Williams 
v. Armroyd, 7 Cranch, 432. The Henrick and Maria, 4 Rob. Adm. Rep. 43. 6 id. 
138, note. Cherriot v. Foussat j 3 Binn. Rep. 220. Page v. Lennox, 15 John. Rep. 
172. Sheaff v. 70 hogsheads, Bee’s Adm. Rep. 163. But see Wheelwright v. De- 
peyster, 1 John. Rep. 471.) 

2d. The jurisdiction of a foreign admiralty court, may depend upon its national char- 
acter. Thus, the prize court of an ally of the captor has no right to condemn, (1 Kent’s 
Comm. 103, 2d ed.;) and a fortiori , the court of a neutral cannot. 

3d. The jurisdiction may, also, depend upon the place where the court sits. Thus, 
the prize court of the captor cannot act in a neutral territory, and if it do so, its pro- 
ceedings will be deemed unauthorized and void. (Glass v. The sloop Betsey, 3 Dali. 
•Rep. 6. 1 Kent’s Comm. 103, 2d ed. and the cases there cited. See also, the cases 
cited in the text) But the prize court of the captor may sit in the territory of an ally. 
(1 Kent’s Comm. 103, 2d ed.) 

4tb. Jurisdiction may also depend upon the manner in which the court is constituted. 
Thus, where a condemnation was pronounced by a pretended court of admiralty at 
Galveztown, constituted by comVnodore Aury, under the alleged authority of the Mex- 
ican republic, the supreme court of the United States said, that " it did not recognize 
the existence of any court of admiralty, sitting at Galveztown, with authority to adju- 
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dicate on captures ; nor had the government of the United States hitherto acknowledg- 
ed the existence of any Mexican republic or state, at war with Spain ; so that the court 
could not consider as legal, any acts done under the flag and commission of such re- 
public or state. (The Nueva Anna and Liebre, 6 Wheat. Rep. 193.) “I admit,” 
says Washington, J. in Snell v. Fausatt, (l Wash. C. C. Rep. 271, 274,) “that, 
where we find a condemnation by a foreign court, of the origin of which we are'not 
informed, we ought to presume it a legitimate tribunal. But, when the source of its 
authority and constitution is stated, we ought to examine it, and if it be contrary to 
the usual mode of constituting courts, it shifts the burthen of proof upon the party who 
would support the condemnation ; particularly, as it is more easy to prove the legiti- 
macy of the court, than to disprove it. We know that the appointment of courts is, 
in all civilized countries, by the sovereign power. This, however, may be lodged by 
the sovereign, in a subordinate civil officer; nay, in a military commander, if the sove- 
reign so chooses. But this hitter mode is so unsual, that when we hear of a court being 
constituted by a military commander ; and particularly, where it is not clear that he 
was, at the time, commander in chief ; it destroys the presumption of its legality, so as 
to require the party who would support the condemnation, to show that the court was 
instituted by lawful authority. (S. €. 3 Binn. Rep. 239, note.) 

“ But even where the authority of the court lias clearly emanated from the sovereign 
power of the nation, it is going too far to say, that its jurisdiction cannot be ques- 
tioned. All ’nations are on an equality. If any one, then, should undertake to 
erect a jurisdiction in manifest violation of justice, general convenience, and long 
established principles, is this to be submitted to? Suppose a belligerent should direct 
its officers to hold a prize court within the dominions of a neutral, without that 
neutral’s consent ; can it be doubted, whether the jurisdiction of such a court may be 
called in question? But, it is answered, that it is the business of the government, and 
not of courts of justice, to seek redress in case of these irregular acts of sovereigns. 
This answer does not appear satisfactory. Governments may certainly interfere with 
great propriety. But what are the courts to do, when the subject is brought before 
them in the course of the administration of justice ? They cannot refuse to decide, 
and have no rule to govern their decisions, but the law of nations.” (Cherriot v. 
Foussat, 3 Binn. Rep. 220,251.) 

It maybe well to add, before concluding our notes upon foreign admiralty sentences, 
that an appeal from a sentence, prevents it from having the force of res judicata, and 
consequently, while such appeal remains undetermined, the sentence will prove noth- 
ing. (Zino v. The Louisiana Ins. Co. 6 Martin’s Lou. Rep. 62, N. S.) So, if the sen- 
tence or decree shall have been reversed, it is no evidence of the cause of condemna- 
tion. (Dorr v. The Union Ins. Co. 8 Mam. Rep. 494. Cleveland v. The Union Ins. 
Co. id. 308, 320.) 

There is no distinction between a sentence of condemnation and a sentence of ac- 
quittal, as it respects the principle of res adjudicate . The latter is just as conclusive 
that the alleged cause of condemnation did not exist, as the former is that it did. 
(Gelston v. Hoyt, 13 John. Rep. 561. See S. C. 3 Wheat Rep. 246. The Bennett, 
1 Dodson’s Rep. 175, 180. Story’s Confl. of Laws, 503.) 
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NOTE 638 — p. 350. 

As to foreign sentences, confirming marriages or granting divorces, if fairly obtain- 
ed, and pronounced by competent tribunals in regard to persons within the jurisdiction, 
there is great reason to hold, says Mr. Justice Story, that they ought to have universal 
conclusiveness. (Story’s Confl. of Laws, 497.) The case cited in the text, was 
where the validity of a marriage in France was asserted to have been established by 
the sentence of a court in France, having proper jurisdiction ; and Lord Hardwicke is 
reported to have said — “ It is conclusive, whether in a foreign court or not, from the 
law of nations in slich cases; otherwise, the rights of mankind would be very preca- 
rious.” As early as the reign of Charles II, Lord Chancellor Nottingham maintained, 
in the House of Lords, that a foreign decree of divorce, in the case of a foreign mar- 
riage, was conclusive, and could not be opened, or the merits re-examined. For, “ it 
is against the law of nations not to give credit to the judgment and sentences of for- 
eign countries, till they be reversed by the law, and according to the form of those 
countries wherein they were given. For, what right hath one kingdom to reverse 
the judgment of another? And what confusion would follow in Christendom, if they 
should serve us so abroad, and give no credit to our sentences.” He referred to Wler’s 
case, (5 Jac.) wherein a judgment in debt having been rendered in Holland, against 
an Englishman, he fled from execution to England, and the judgment being certified, 
the defendant was imprisoned in the admiralty for the debt, and the K. B. upon habeas 
corpus held the imprisonment lawful, and that “ it was by the law of nations, that the 
justice of one nation should be aiding to the justice of another nation, and the one to 
execute the judgments of the other.” (Note to Kennedy v. Cassilils, 2 Swanst Rep. 
842, 344, et seq. 1 RoL Abr. 530, pi. 12. 2 Kent’s Comm. 119. Story’s Confl. of 
Laws, 497, 493.) 

On the other hand, Lord Stowcll, in a case before him, in which the validity 
of a foreign sentence of divorce was set Up, by way of bar to proceedings in the 
English ecclesiastical courts, between the same parties, observed — w Something has 
been said on the doctrine of law, regarding the respect due to foreign judgments ; and, 
undoubtedly, a sentence of separation, in a proper court, for adultery, would be entitled 
to credit and attention in this court; but I think the conclusion is carried too far, when 
it is said, that a sentence of nullity of marriage Is necessarily and universally binding in 
other countries. Adultery and its proofs are nearly the same in all countries. The 
validity of marriage, however, must depend, in a great degree, on the local regulations 
of the country where it is celebrated. A sentence of nullity of marriage, therefore, in 
the country where it was solemnized, would carry with it great authority in this coun- 
try ; but I am not prepared to say, that a judgment of a third country on the validity 
of a marriage, not within its territories, nor had between subjects of that country, 
would be universally binding. For instance, the marriage alleged by the husband, is 
a French marriage ; a French judgment on that marriage would have been of consid- 
erable weight; but it does not follow that the judgment of a court at Brussels, on a 
marriage in France, would have the same authority, much less on a marriage cele- 
brated here in England. Had there been a sentence against the wife for adultery in 
Brabant, it might have prevented her from proceeding with any effect here ; but no 
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such sentence any whefe appears. (Sinclair v. Sinclair, 1 Hagg. Consist. Rep. 297. 
See also, Scrimshire v. Scrimshire, 2 id. 897, 410. Story’s Confl. of Laws, 498, 499.) 

Indeed, it may be stated as the general result of the English cases, that the courts 
there are not disposed to regard any foreign sentence, dissolving an English marriage, 
as valid. For the authorities in support of this position, and the reasoning by which 
it is sustained, the reader is referred to Story’s Confl. of Laws, 186, et seq.; id. 499 ; 
Lolly’s case, 1 Russ, fit Ryan’s Cas. 236; Tovey v. Lindsay, 1 Dow’s Rep. 117; 
M’Carty r. De Caix, 8 Hqgg. Eccles. Rep. 642, note; 2 Kent’s Compa. 116, 117, 
2d ed. 

It is otherwise, however, in Scotland. (Story’s Confl. of Laws, 178, et seq. id. 499.) 

In this country, we find but few decisions directly pertinent to the subject under con- 
sideration. The Massachusetts and # New-York courts furnish us with some cases, 
from which it appears, that so far as our law has been declared, it does not differ 
much from that of Scotland. In the former state, where a marriage celebrated in 
Massachusetts had been dissolved in Vermont, upon a suit by the husband for a di- 
vorce, for the cause ofextreme cruelty of his wife, (a cause inadmissible by the laws of 
Massachusetts to dissolve a marriage,) it appearing that the parties had not, at the 
time, any permanent domicil in Vermont, but that the husband had gone there for the 
purpose of obtaining a divorce, the divorce was held a mere nullity on the ground that 
there was no real change of domicil. “ If,” said the court, 11 we were to give effect to 
this decree, we should permit another state to govern our citizens in direct contraven- 
tion of our own statutes ; and this can be required by no rule of comity.” (Inhabitants 
of Hanover v. Turner, 14 Mass. Rep. 227, 281. See also, Barber v. Root, 10 id. 265, 
266.) In another case, the question was brought before the court whether a Massa- 
chusetts marriage could be dissolved by a decree of divorce made in Vermont, both 
parties being at the time bona fide domiciled in the latter state, and the cause of di- 
vorce being such as would authorize a divorce a vinculo in Massachusetts. The 
court decided in the affirmative, holding that the law of the actual domicil must regu- 
late the right. The reasoning of the court was substantially this : regulations on the 
subject of marriage and divorce are rather parts of the criminal than the civil code; 
and apply not so much to the contract between the individuals as to the personal rela- 
tions resulting from it, and the relative duties of the parties, their conduct and stand- 
ing in the society of which they are members ; and these are regulated with a view 
principally to the public order and economy, the promotion of good morals, and the 
happiness of community. The lex loci, therefore, by which the conduct of married 
persons is to be regulated, and their relative duties are to be determined, and by which 
the relation itself is to be, in certain cases, annulled, must always be referred to the 
place where it subsists for the time, and not to the one where it was entered into. 
(Barber v. Root, supra.) For other cases, remotely bearing on this subject in Massa- 
chusetts, ses Hopkins v. Hopkins, 3 Mass. Rep. 158: Carter v. Carter, 6 id. 268; 
Richardson v. Richardson, 2 id. 153; Harteau v. Hai teau, 14 Pick. Rep. 181. 

The New- York doctrine coincides in effect w*h that of Massachusetts. Accord- 
ingly, where a marriage celebrated in the farmer state, was dissolved by a Vermont 
decree, made on the application of the wife, for a cause not recognized by the laws of 
New- York, the husband still remaining domiciled in New-York, the supreme court 
Vot. I.* H* 
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refused to carry the decree into effect as it regarded alimony notwithstanding the hus- 
band appeared in the cause, upon the ground that there being no bona fide change of 
domicil of the parties, it was an attempt fraudulently to evade the operation of the 
laws of New-York. (Jackson v. Jackson, 1 Johns. Rep. 424.) The court, however, 
abstained from any opinion as to the effeet of the divorce so obtained* In a subse- 
quent case, where the marriage took place in Connecticut, and the husband afterward 
went to Vermont and obtained a divorce against his wife, who never resided there 
and never appeared in the suit, held, that the decree of divorce was invalid, being in 
fraudem legit of the state where the parties were married and had their domicil. It 
was further held, that the courts of Vermont coukl not possess a proper, jurisdiction of 
the case, both parties not being within the state, and the wife not having had personal 
notice of the suit (Borden v. Fitch, 15 John* Rep. 121.) What would be the ef- 
fect of a marriage in Connecticut, a subsequent bona fide change of domicil to New- 
York, and then a divorce in the former state, both parties appearing in the suit, re- 
mains undecided. (Pawling v. Bird's ex’rs. 13 Johns. Rep. 192. See Bradshaw v. 
Heath, 13 Wend. 407.) This subject in respect to divorces, as among the neigf*- 
boring states, is more fully considered, ante, note 623. 


NOTE 634— p. 350. 

So, Huber us lays down the rule, that it is unlawful for the magistrates of 
another commonwealth to prosecute, or sutler to be prosecuted, a second time, one 
who has been absolved or pardoned, although without a sufficient reason ; provided, 
however, that no evident danger or inconvenience result from giving effect to the for- 
eign proceedings, to the government where the second prosecution is instituted: (2 
Huberus, B. 1 Tit. 3, p. 26.) In order to illustrate the qualification to this rule, a cate 
is put of a defendant acquitted in Transylvania for a murder committed in Friezeland, 
it distinctly appearing that the acquittal was obtained to elude the jurisdiction of 
the government where the crime was perpetrated. If the illustration given, therefore, 
is to be understood as defining the extent to which the rule is to be qualified, it would 
appear that a foreign acquittal should be regarded as conclusive, except where the 
proceedings were without jurisdiction, or where they were instituted in fraud of the 
rightful sovereignty, or with a view of evading justice. And such we apprehend to 
be the true doctrine. (See Car. Law Journ. 458 ; 3 Dali. Rep. 3?2, note.) The 
same rule, it is said, is applicable to civil cases, (id.) 


NOTE 635— p. 350. 

Tbe conviction of a*n infamous crime in a foreign country, has been deemed, in Ma- 
ryland, to render the person convicted incompetent as a witness there, provided it 
be shown that the offence would disqualify at common law, or by some statute of the 
country where the conviction occurred. (State v. Ridgley, 2 Har. & M’Hen. 120. 
Clarke’s lessee v. Hall, id. 378. Cole’s lessee v. Cole, I Har. & Johns. 572.) 
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Not so, however, in North Carolina, or in Massachusetts ; and in the latter, even a 
conviction in a neighboring state has been held not to render a witness incompetent. 
{Commonwealth v. Green, 17 Mass. Rep. 515.) But such conviction has been re- 
ceived to affect the witness’ credibility. (State v. Candler, 8 Hawks’ Rep. 898. Com- 
monwealth v. Knapp, 9 Pick. Rep. 496, 511, 512. See ante, note 521, p. 745; note 
58, p. 64. Also, post, note 637.) 


NOTE 686— p. 353. 

Mr. Starkie, (1 Starkie’s Ev. 228, 6th Amer. ed.) on a very thorough and perspic^ 
nous review of the cases prior to the publication of his treatise, states the better opin-v 
ion to be, that when an action is brought on a foreign judgment in the courts of Eng-* 
land, such judgment is conclusive. The opposite notion, he says, rests chiefly upon ) 
the cases of Walker v. Witter, (cited in the text, ante, 351,) Sinclair v. Frazer, (id. 
350,) and a dictum of Eyre, Ch. J. in giving judgment in Phillips v. Hunter, (id. 
352.) He proceeds to remark — “It is to be, observed, hi the first place, that these 
authorities are all, with a view to this question, extra-judicial. In Walker v. Witter, 
and Sinclair v. Frazer, the only question necessary to be determined was, whether on 
proof of a foreign judgment in his favor, the plaintiff was entitled to recover against 
the defendant, without entering into the original consideration on which the judgment 
was founded ; and the question how far such evidence was controvertible, did not 
arise; and the case of Phillips v. Hunter was decided against the opinion of Eyre, Ch. 
J. by the three other judges. Secondly, the position m Walker v. W'itter, and the 
observation of Buller, J. in support of it in a subsequent case, (Galbraith v. Neville, 
cited ante, 351, of the text,) proceed upon the supposition that no judgments are con- 
clusive, except those of record in this country ; and that the judgment of a foreign 
court could not be entitled to greater credit than the judgment of a court not of record 
in this country.” Several authorities are then noticed, going to establish that the decis- 
ion of a competent tribunal is conclusive, whether it be a court of record or not. Thus, 
the judgment of commissioners in a court of conscience, (Moses v. Macfarlan, Burr. 
Rep. 1005;) the decision of commissioners authorized by statute to settle accounts be- 
tween certain officers and agents of the aripy, (Moody v. Thurston, Strange’s Rep. 
481 ;) the allowance of a debt by the commissioners of bankrupts, (1 Doug. Rep. 407 ;) 
a condemnation by commissioners of excise, (1 Hargr. Law Tracts, 446 ; see Henshaw 
v. Pleasance, 2 Bl. Rep. 1174 ;) the judgments of ecclesiastical courts, and admiralty 
courts, (Da Costa v. Villa Real, Strange’s Rep. 961 ; see ante, 346, et seq. of the 
text and notes;) the decision of private arbitrators, (Doe v. Rosser, 3 East. 15; 16 
East. 208.) “ These are instances,” observes the learned author, “ in which the ad- 
judication, though not of record, is final. (See also, ante, note 586, p. 824.) A mat- 
ter is not less res adjudicate , because it is not of record ; that is, because it is not pre- 
served and authenticated in a particular manner ; and when it has been established as 
a legal judgment by a court of competent jurisdiction, it seems to be equally entitled 
to consideration. l*he principle on which the conclusive quality of judgments, decrees, 
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or sentences depends, applies just as much to foreign judgments attempted to be en- 
forced here as to any other. Judgments of inferior courts in this country do not dif- 
fer, in that respect, from recorded judgments; and if the mere circumstance of their 
being foreign made ary difference, the objection would equally apply to all foreign 
judgments, and consequently the sentences of foreign courts of admiralty would not be, 
as they are, conclusive here. The principle upon which a judgment is admissible at 
all is, that the pbint has already been decided in a suit between the parties or their 
privies, by a competent authority which renders future litigation useless and vexatious. 
If this principle extends to foreign as well as domestic judgments, as it plainly does, why 
is it to be less operative in the former than in the latter case ? If it does not embrace 
foreign judgments, how can they be evidence at all ? By admitting that such judg- 
ments are evidence at all, the application of the principle is conceded. Why, then, is 
its operation to be limited as if the foreign tribunal had heard nothing more than ex 
parte statements and proof? Lord C. J. 'Eyre lays stress on the circumstance, that 
the judgment is voluntarily submitted by the party, who claims the benefit of it, to the 
jurisdiction of the court, (see ante, 352, of the text ;) but so it is in every case where a 
party claims the benefit of such a judgment, for no one is compelled to avail himself 
of a judgment; and it can make no difference whether he attempts to enforce it as 
plaintiff, or as a matter of defence ; for it could scarcely be contended, that a judgment 
was merely prima facie evidence for a plaintiff who endeavored to recover the debt, 
but that it was conclusive in his favor when he used it by way of set off. In the case 
of Galbraith v. Neville, Lord Kenyon expressed strong doubts as to the doctrine ad-' 
vanced in Walker v. Witter ; and it appears that, ultimately, (5 East, 475, n. (b),) 
the court refused a new trial, being of opinion that the judgment was, at all events, 
prima facie evidence of the debt, without entering into the question how far it was im- 
peachable.” (1 Starkie’s Ev. 228 to 231, 6th Amer. ed.) The case of Tarl- 
ton v. Tarlton, (4Maule &. Sel. 20, cited in the text, post, p. 359, 360,) is then briefly 
noticed, and the whole is concluded by a reference to Burrows v. Jemino, (Strange’s 

* Hep. 733, cited ante, 350, of the text,) as most direct to show that foreign judgments 
are not to be regarded as mere prima facie evidence, but that they are conclusive. (1 
Starkie’s Ev. 231, 232, 6th Amer. ed.) 

! As sustaining the doctrine above advanced, we add the following: In a somewhat 

f recent case before the vice chancellor, the question was, whether, where a judgment 
has been recovered in a foreign country, and an action brought upon it in the common 
pleas of England, chancery would entertain a bill, filed by the defendant, for a dicov- 
ery and commission to examine witnesses abroad, with a view to an investigation of 
the merits of the foreign judgment in the suit so commenced. The leading authorities 
were fully examined, and the vice chancellor, on demurrer, decided against the bill, 
holding the true doctrine to be, that foreign judgments were conclusive evidence, and 
not re-examinable. He regarded the ancient decisions as distinctly maintaining this 
view, (see note to Kennedy v. Cassilils, 2 Swanst. Rep. 842, 844, et seq. per Lord 
Nottingham, cited ante, note 633,) and after referring to Lord Kenyon’s opinion in 
Galbraith v. Neville, and that of Lord Ellenborough in Tarlton v. Tarlton, he observ- 
ed, " The old authors and the opinions of Lords Ellenborough and Kenyon, greatly 
overweigh the proposition to be extracted from the judgment of Lord Mansfield, (in 
Walker v. Witter,) and the expression of opinion by Mr. Justice Buller, (in Galbraith 
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v. Neville.) Ifl were to allow this bill to stand, I should be, in effect, saying that the 
judgment obtained in Antigua, may be overruled by the court of common pleas.” 
(Martin v. Nicolls, S Simons’ Rep. 458. S. C. 5 Cond. Eng. Ch. Rep. 198. See also, 
the same doctrine, Gresley’s Eq. Ev. 339.) 

“ There is much reason to contend,” says Mr. Story, in his commentaries upon the . 
conflict of laws, “ that the present inclination of the English courts of common law 
is to sustain the conclusiveness of such judgments. It is very difficult to perceive 
what could be done, if a different doctriae were maintainable to the full extent of open- 
ing all the evidence and merits of the cause anew, on a suit upon the foreign judgment. 
Some of the witnesses may be since dead ; some of the vouchers may be lost or de- 
stroyed ; the merits, as formerly before the court upon the whole evidence, may have 
been decidedly in favor of the judgment ; upon a partial possession of the evidence 
they may now appear otherwise. Suppose a case purely sounding in damages, as an 
action for an assault, for slander, for conversion of property, for a malicious prosecu- 
tion, for criminal conversation ; is the defendant to be at liberty to re-try the whole 
merits, and to make out, if he can, a new case upon new evidence? Or is the court I 
to review the former decision, like a court of appeal, upon the old evidence ? In case I 
of covenant, or debt, or breach of contract, are all the circumstances to be re-examined | 
anew ? And if they are, by which laws and rules of evidence and principles of justice 
is the validity of the original judgment to be tried ? Is the court to open the judgment 1 
and to proceed ex cequo et bono ? Or is it to administer strict law, and stand to the 
doctrines of the local administration of justice ? These and many more questions 
might be put to show the intrinsic difficulties of the subject. Indeed, showing the 
judgment to beprima facie evidence for the plaintiff would be a mere delusion, if the 
defendant might still question it by opening any of the original merits on his side ; for, \ 
under such circumstances, it would be equivalent to granting a new trial.” (Story’s / 
Confl. of Laws, 506, 507. See Guinness v. Carroll, 1 Barn. & Adol. 459. Becquet I 
v. M’Carthy, 2 id. 951. Also, 8 Brown’s Pari. Cas. 264.) 

The conclusiveness of foreign judgments, is also strongly maintained by Vattel. “ It 
is the province of every sovereign,” says that distinguished writer, “ to exercise jus- 
tice in all places under his obedience, to take congnizance of the crimes committed, 
and the differences that arise in the country. Other nations ought to respect this 
right. And as the administration of justice necessarily requires that every definitive 
sentence, 9 regularly pronounced, be esteemed just, and executed as such, as soon as a 
cause in which foreigners find themselves interested has been decided in form, the 
sovereign of the defendants cannot hear their complaints. To undertake to examine 
the justness of a definitive sentence, is to attack the jurisdiction of him who has pass- 
ed it.” Hence he deduces the general rule, that in consequence of this right of juris- 
diction, the decision made by the judge of the place, within the extent of his authority, 
ought to be respected, and to be in force even in foreign countries. (Vattel, B. 2, cb. 

7, § 84. See Story’s Confl. of Laws, 491, 492.) 

The rule, however, if it prevail, must doubtless be understood with the proviso that 
the judgment is final and conclusive where it was rendered. (See Roscoe on Ev. 107 ; 
Plummer v. Woodburn, 4 Barnw. &. Cress. 637; S. C. 7 Dowl. & Ryl. 37. See also, 
note (a) to Novelli v. Rossi, 2 Barn. & Adol. 757.) 

And even where such is the case, if sought to be directly used by way of discharge, 
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or as the foundation of an action, the courts in England still hold it open in some 
respects to re-examination and impeachment. Thus, where a French court by a 
decree discharged the parties from the obligation of a contract made in England, spe- 
cifically alleging as a reason for the decision, that which plainly showed that they had 
entirely misunderstood the law which ought to have governed ; held, that the decree 
was no bar to an action on the contract in the English courts. (Novelli v. Rossi, 2 
Barn. & Adol. 757. Story’s Confi. of Laws, 224, 225.) So, where assumpsit was 
brought on a judgment of the admiralty court of Scotland, which gave interest on an 
English contract, contrary, as was at first supposed, to the English law, held, that the 
plaintiff could not recover such interest ; and the jury were directed to find their ver- 
dict for the principal alone, with liberty to the plaintiff to move for the addition of the 
interest; such motion was af\erward made and granted, but expressly on the ground 
that interest was allowable by the English law. (Arnott v. Redfern, 2 Carr. & Payne, 
88.) So, it seems, if the judgment was rendered contrary to the law of the country un- 
der which the court derived its jurisdiction, it will be regarded as void. (Story’s Confi. 
of Laws, 507. Becquet v. McCarthy, 2 Barn w. 8c Adol. 951 .) But, to render it void 
on this ground, the defect must be clearly and unequivocably established, (id.) So, it 
seems, a foreign judgment may be examined, and impeached, on the ground that the 
judgment was unfairly or fraudulently obtained. (2 Starkie’s Ev. 214 ; Story’s Confi. 
of Laws, 507.) 

The American authorities, although professing to follow the course of English adju- 
dication on this subject, maintain a doctrine diametrically opposite to them, as the latter 
are now understood. According to the former, a foreign judgment, wheD produced as 
the foundation of an action in the courts of this country, is never more than mere pri- 
ma facie evidence, and the defendant may impeach it by showing that it was irregu- 
larly obtained, or indeed upon almost any ground which would have constituted a de- 
fence to the original suit. (See Barney v. Patterson’s lessee, 6 Har. 8c Johns. Rep. 
182, 202, 208 ; Taylor v. Phelps, 1 Harr. 8c Gill, 492 ; Croudson v. Leonard, 4 Cranch’s 
Rep. 442; Bissell v. Briggs, 9 Mass. Rep. 462; Bartlett v. Knight, 1 id. 401 ; Smith 
v. Lewis, 8 Johns. Rep. 157, 168, 169, per Kent, C. J.; Taylor v. Bryden, 8 id. 173; 
Hubbell v. Coudrey, 5 id. 182; Smith v. Williams, 2 Cain. Cas. in Err. 110, 118, 119 ; 
Hitchcock v. Aicken, 1 Cain. Rep. 460 ; Betts v. Death, Addison’s Rep. 265 ; Stod- 
dard v. Allen, N. Chip. Rep. 44 ; Curtis v. Gibbs, 1 Penning. Rep. 429 ; Buttrick v. 
Allen, 8 Mass. Rep. 273; Waddams v. Burnham, 1 Tyl.Rep. 233, 237 ; Hall v. Wil- 
liams, 6 Pick. Rep. 232, 286 ; Gulick v. Loder, 1 Green Rep. 68, 70; Warren v. Flagg, 
2 Pick. Rep. 448, 450 ; Robinson v. Prescott, 4 N. Hamp. Rep. 450 ; Benton v. Bur- 
got, 10 Serg. 8c Rawle, 240; Winchester v. Evans, Cooke’s Rep. 420; Hoxie v. 
Wright, 2 Verm. Rep. 267 ; St. Albans v. Bush, 4 id. 58.) 

In Vermont, it has been said that, if the defendant in an action on a foreign judg- 
ment produces evidence to raise a presumption that the plaintiff’s original claim was 
groundless, this will put the plaintiff to prove his demand de novo , and the trial would 
then be had as though no judgment had been previously rendered. (Per Chipman, 
C. J., King v. Gilder, 1 D. Chip. Rep. 59, 61, 62.) 

But in New-York, where an action was brought upon a foreign judgment (or»the 
judgment of a neighboring state, which the court treated as foreign,) Kent, C. J. de- 
livering the opinion, said — ■“ To try over again, as of course, every matter of fact 
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which had been duly decided by a competent tribunal, would be disregarding the com- 
ity which we justly owe to the courts of other states, and would be carrying the doc- 
trine of re-examination to an oppressive extent.” And he much doubted whether the 
rule could ever operate to this extent. (Taylor v. Bryden, 8 John. Rep. 173, 177. 
See also, S. P. Hitchcock v. Aicken, 1 Cain. Rep. 460, 461, per Thompson, J. See 
Winchester v. Evans, 1 Cooke’s Rep. 421.) 

In Ohio, the supreme court have laid down the doctrine in the true spirit of the old 
and recent English cases. There an action was brought on a justice’s judgment of a 
neighboring state, and Collet, J. delivering the opinion, said— “This judgment, 
although not within the act of congress, is within the provision of the constitution. It 
is a judicial proceeding, to which full faith and credit is to be given. A state or nation 
is bound, and has the exclusive right to administer justice within its territories to par- 
ties there contending. When the parties have had an opportunity of being heard, 
and a definitive decree has been pronounced, a regard to this right and duty of every 
state and nation, and to justice, requires that the justice of the sentence should not be 
re-examined by the tribunals of another state or nation, unless it is shown that the sen- 
tence was obtained by fraud. (Vat. B. 2, chap. 7, sect. 84.) The courts in England 
had not uniformly regarded this principle of the law of nations; therefore it was, it is 
probable, that this was introduced into our constitution.” (Silver Lake Bank v. Har- 
ding, 5 Hamm. Rep. 545, 547.) It is further said, that whether the court rendering 
the judgment is a court of record or not, if it had jurisdiction, its decision is conclusive, 
and, until it is reversed, the parties cannot again litigate the same matter, unless there 
was fraud in obtaining it. (id. See also, Poorman v. Crane, 1 Wright’s Rep. 347; 
Goodrich v. Jenkins, id. 348 ; Silver Lake Bank v. Hardin, id. 430 ; Kuhn v. Miller, 
id. 127.) 

And all the American cases agree, that where a foreign judgment comes incidentally 
in question, it is conclusive. (Barney v. Patterson’s lessee, 6 Har. & Johns. Rep. 182, 
202, 203. Smith v. ^ewis, 3 Johns. Rep. 168, 169, per Kent, C. J. James v. Allen, 1 
Dali. Rep. 188. Note to Andrews v. Herriot, 4 Co wen ’a Rep. 520, 521. 3 Dali. 
Rep. 372, note.) As where it is used as the foundation of a title derived under it, 
(Barney v. Patterson’s lessee, 6 Har. &, Johns. Rep. 182, 202, 203 ; Grant v. M’Lach- 
lin, 34 ; see Thompson v. Tolmie, 2 Peter’s Rep. 157 ;) or to show that the subject 
matter of the action has once passed in rem jndicatam , (Smith v. Lewis, S Johns. 
Rep. 157, 168, 169;) or introduced by a guarantor, as a defence, in order to show 
that his principal was not liable, ( semble , Griswold v. Pitcairn, 2 Conn. Rep. 85, 
92 ;) or is relied upon by the garnishee in a foreign attachment, for the purpose 
of protecting himself against the claims of his original creditors, (Taylor v. 
Phelps, 1 Harr. & Gill, 492 ; see also, Holmes v. Remsen, 4 Johns. Ch. Rep. 460 ; 
S. C. 20 Johns. Rep. 229; Embree v. Hanna, 5 John. Rep. 101 ; Bissell v. Briggs, 9 
Mass. Rep. 462, 468 ; Flower v. Parker, 3 Mason’s Rep. 247, 251 ; Wheeler v. Ray- 
mond, 8 Cowen’s Rep. 311 ; Perkins v. Parker, 1 Mass. Rep. 117; note to Andrews 
v. Herriot, 4 Cowen’s Rep. 521 ; Scott v. Coleman, 5 Litt. Rep. 349, 350; Moore 
v. Spackman, 12 Serg. &, Rawle, 287 ; see ante, note 609 ;) or by the underwriter, in 
a policy of insurance, to 6how a breach of warranty on the part of the insured, in an 
action upon the policy, (Croudson v. Leonard, 4 Cranch’s Rep. 434, 441, 442; see 
ante, note 626, as to the states in which this doctrine has been recognized ;) or by a 
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party to justify himself for acts done in virtue of it, (Bissell v. Briggs, 9 Mass. Rep. 
462. Rapelje v. Emery, 2 Dali. Rep. 231. S. C. id. 51. Hoxie v. Wright, 2 Verm. 
Rep. 269.) But all the cases agree, that a judgment, rendered without jurisdiction, is 
void, and to be treated as a nullity, whether it comesin question directly or collaterally. 
(See Elliot v. Piersoll, 1 Peters’ Rep. 328, 340 ; Fisher v. Hamden, 1 Paine’s Rep. 
55; Holmes v. Boughton, 10 Wend. Rep. 75; Walker v. Maxwell, 1 Mass. Rep. 
103; Collet v. Keith, 2 East. 261 ; Thompson v. Tolmie, 2 id. 157; see the next 
note, and the cases there cited.) 

A judgment of the supreme or a circuit court of the United States, when offered in 
evidence in a state court, is not to be treated in regard to its effect as a foreign, but 
as a domestic judgment. (See Barney v. Patterson’s lessee, 6 Har. &. Johns. Rep. 
182, 202, 203 ; St. Albans v. Bush, 4 Verm. Rep. 58 ; Rochelle’s heirs v. Bowers, 9 
Lou. Rep. (Curry,) 528 ; see also, Pepoon v. Jenkins, 2 Johns. Cas. 119 ; Reed v. 
Ross, 1 Baldw. Rep. 36.) 

By the constitution of the United States, it is declared, that (< full faith and credit 
shall be given in each state to the public acts, records, and judicial proceedings, of every 
other state.” And congress is authorized by general laws to prescribe the manner in 
which such acts, records, and proceedings, shall be proved, and the effect thereof, 
(Constitution of the U. S. art. 4.) In pursuance of this authority, cpngress, by act of 
May 26th, 1790, ch. 11, (2L. U. States, 102,) after providing for the mode of proof, 
has declared, that “ the said records and judicial proceedings, authenticated as afore- 
said, shall have such faith and credit given to them in every court within the United 
States, as they hare by law or usage in the courts of the state from whence the said 
records are or shall be taken.” By the second section of a supplementary statute, 
passed March 27th, 1804, the provisions of the act of 1790 are extended to the records 
and judicial proceedings of the respective territories of the United States, and the 
countries subject to the jurisdiction of the United States. (3 L. U. States, 621.) 

With respect to the interpretation of the above mentioned clause of the constitution, 
there has been some diversity of opinion, particularly as to the words in the latter 
branch of the section, “ and the effect thereof.” Seme judges have thought that the 
word “ thereof,” had reference to the proof or authentication, so as to read “ and to 
prescribe the effect of such proof, or authentication.” Others have thought that it re- 
ferred to the antecedent words, “ acts, records and proceedings,” so as to read, “ and 
to prescribe the effect of such acts, records, and proceedings.” (See Bissell v. Briggs, 
9 Mass. Rep. 462, 467; Winchester v. Evans, Cooke’s Rep. 420; Hitchcock v. 
Aciken, 1 Cain. Rep. 460 ; Green v. Sarmiento, 1 Peters* C. C. Rep. 74 ; Field v. 
Gibbs, id. 155; Commonwealth v. Green, 17 Mass. Rep. 515, 543, 544.) “ Those who 
were of opinion that the preceding section of the clause made judgments in one state 
conclusive in all others, naturally adopted the former opinion; for otherwise, the 
power to declare the effect would be either wholly senseless, or congress would possess 
the power to repeal, or vary the full faith and credit giveq by that section. Those 
who were of opinion that such judgments were not conclusive, but only prima facie 
evidence, as naturally embraced the other opinion ; and supposed, that until congress 
should by law declare what the effect of such judgment should be, they remained only 
prima facie evidence.” (3 Story’s Comm, on the Const. 181, 182.) 

The former seems the interpretation generally adopted. But it is not, practically, 
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of much importance which construction prevails ; since each admits the competency 
of congress to declare the effect of judgments when duly authenticated; which lias 
been done as we have before noticed. It may be stated, as a principle now uniformly 
received and sanctioned throughout the United States, that the judgment of one of 
the state courts, is of the same dignity in every other state, as in the one where it was 
pronounced ; and hence, i£ in the courts of the state where the judgment was pro- 
nounced, it is conclusive in its operation as evidence, or otherwise, it must be equally 
so, and to the same extent, in all the courts throughout the union. (Mills v. Duryee, 
7 C ranch, 481. Clark’s ex’rs v. Carrington, 7 id. 308. Hampton v. M’Connell, 3 
Wheat. Rep. 234. Maybe w v. Thatcher, 8 id. 129. Hoxie v. Wright, 2 Vermont 
Rep. 263. Buford v. Buford, 4 Munf. Rep. 241. Borden v. Fitch, 15 Johns. Rep. 
121. Andrews v. Montgomery, 19 id. 162. Field v. Gibb?, 1 Peters’ C. C. Rep. 155. 
Commonwealth v. Green, 14 Mass. Rep. 515. Gibbons v. Livingst<f& 1 Halst. Rep. 
236, 275. Newell v. Newton, 10 Pick. Rep. 470, 472. Hall v. Williams, 6 Pick. 
Rep. 232. Spencer v. Brock way, 1 Hamm. Rep. 259. Benton v. Burgot, 10 Serg. & 
Rawle, 240. Mitchell v. Osgood, 4 Greenl. 124. Wheeler v. Raymond, 8 Cowen’s 
Rep. 311. Shumway v. Stilwell, 6 Wend. Rep. 447. Starbuck v. Murray, 5 id. 148. 
Holbrook v. Murray, 5 id. 161. Rogers v. Coleman, Hard. Rep. 413. Scott v. Cole- 
man, 5 Litt.Rep. 349. Evans v. Tatem, 9 Serg. & Rawle, 259,260. Keanv. Rice, ‘12 
Serg. & Rawle, 203. Gilman v. Houseley, 5 Martin’s Lou. Rep. N. S. 661. Mackee 
v. Cairnes, 2 id. 599. Clarke’s adra’r v. Day, 2 Leigh’s Rep. 172. Hayman’s ex’r v. 
Miller, 1 Baily’s Rep. 242. Hplt v. Alio way, 2 Blackf. Rep. 108. Gulick v. Loder, 
1 Green’s Rep. 68. Earthman’s adm’r v. Jones, 2 Yerg. Rep. 484. See also, Jacobs 
t. Hull, 12 Mass. Rep. 25. Wade v„ Wade, Cam. &, Norw. 486. Betts v. Death, 
Addison’s Rep. 265. Armstrong v. Carson’s ex’rs, 1 Dali. Rep. 302. Ben’s Guar- 
dian, 2 Bay, 485. Curtis v. Gibbs, ! Penn. Rep. 399. Kibbe v. Kibbe, Kirby’s 
Rep. 124. Smith v. Rhoades, 1 Day’s Rep. 168. Wemwag v. Pawling, 5 Gill & 
Johns. Rep. 500. Bradshaw v. Heath, 13 Wend. 407. McRae v. Mattoon, 13 Pick. 
Rep. 53. Tipton v. Mayfield’s ex’rs, 10 Lou. Rep. (Curry,) 189. Hinton v. Townes, 
1 Hill’s Rep. 439. Adams v. Rowe, 2 Fairf. Rep. 89. 1 Baldw. Rep. 617. Good- 
rich v. Jenkins, 1 Wright’s (Ohio) Rep. 348. Hunt v. Lyle, 8 Yerg. 142. 6 id. 412. 
Hall v. Williams, t Fairf Rep. 278.) 

All the cases above cited will be found to agree that the judgment of a neighboring 
state may be wholly impeached by showing that the court rendering it had not juris- 
diction ; and it makes no difference whether the judgment comes in question directly 
or incidentally. (See Elliott v. Piersoll, 1 Peters’ Rep. 328, 340 ; Thompson v. Tol- 
mie, 2 id. 157 ; Holmes v. Boughton, 10 Wend. Rep. 75 ; Bradshaw v. Heath, 13 id. 
407 ; Walker v. Maxwell, 1 Mass. Rep. 103 ; Fisher v. Hamden, 1 Paine’s Rep. 55 ; 
see also the next succeeding note, and cases there cited.) 

And if the judgment is inconclusive, in the state where it was rendered, or if it is 
inquirable into there during a particular period, and on certain conditions, it will be 
open to investigation to the same extent every where else. This is an obvious deduc- 
tion from the foregoing position with regard to the effect of such judgments generally. 
It is, moreover, directly sanctioned by several well considered cases. (See Green v. 
Sarmiento, 1 Peters’ C. C. Rep. 74 ; Baugh v. Baugh, 4 Bibb, 556 ; Curtis v. Gibbs, 
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1 Pennington’s Rep. S99, 403, 404 ; Rogers v. Coleman, 1 Hardin’s Rep. 420 ; Arm- 
strong’s ex’rs v. Carson, 2 Dali. Rep. 302; 1 Story’s Comm, on the Const. 183; 
Wernwag v. Pawling, 5 Har. & Johns. Rep. 500; Spencer v- Sloo, 8 Lou. Rep. 
(Currv,) 290.) 

Some of the authorities speak m a vague way of impeaching such judgments by 
showing that they were fraudulently obtained . (See Andrews v. Montgomery, 19 
Johns. Rep. 162; Borden r. Fitch, 15 id. 121, and cases there cited; Holt v. Allo- 
way, 2 Blackf. Rep. 108 ; Silver Lake Bank v. Harding, 5 Hamm. Rep, 545, 547.) 
Possibly this may mean fraud in acquiring jurisdiction ; as where jurisdiction has pro- 
fessedly been obtained against a non-resident by attaching his property, and the proper- 
ty attached was merely nominal, as a chip or the like, or did not belong to the defendant : 
in such case the judgment might be void, even by the local law ; (Beech v. Abbott, 6 
Verm. Rep. per Williams, C. J.; Rogers v. Coleman, Hardin’s Rep. 418;) or it 
may relate to mstances where jurisdiction has been exercised in fraud of the sove- 
reignty which had the rightful and exclusive jurisdiction. (See Borden v. Fitch, 15 
Johns. Rep. 121 ; Jackson v. Jackson, 1 id. 424 ; Harding et ux. v. Alden, 9 Greenl. 
Rep. 140, 150, 151.) It is clear, that wherever the point has been started, courts, in 
examining these judgments, have generally felt themselves restricted to inquiries re- 
specting the effect to which they would be ‘entitled in a collateral suit, in the state 
where they were pronounced. In Moren v. Killibrew, (2 Yerg. Rep. 379,) Whyte, J. 
delivering the opinion in a case which involved the extent to which such inquiry might 
go, said — “ I disclaim all power over that court, or its proceedings, whether it hath ren- 
dered a correct, a regular, or an erroneous judgment, upon the subject matter before it. 
This court confines itself within that narrow limit of enquiry, incidental from necessity 
to all courts which are called on to enforce and carry into effect the judgment of some 
other court. That limit is, an inquiry into the jurisdiction of the court rendering the 
judgment.”' In Massachusetts, it has been directly determined, that in an action on 
the judgment of another state, the defendant cannot be allowed to show that it was 
obtained by fraud and misrepresentation. (McRae v. Maltoon, 13 Pick. Rep. 53 ; see 
also Smith v. Lewis, 3 Johns. Rep. 517 ; also, ante, note 610, p.854.) 

Some discussion has arisen as to what kind of judgments were included within the 
constitution and the law of congress. In Massachusetts, it has been vety deliberately 
settled thafthey embraced only civil judgments, and did not extend to judgments in 
criminal proceedings. Hence, a conviction of an individual in New-York of an infa- 
mous offence, was held, in the former state, not to disqualify him from being a witness. 
(Commonwealth v. Green, 17 Mass. Rep. 515.) But in North Carolina a different 
doctrine is maintained. There it has been held, that a judgment of conviction in a 
neighboring state of an infamous crime, was within the constitution and act of con- 
gress, and rendered the person convicted incompetent. (State v. Candler, 3 Hawks* 
Rep. 393 ; see ante, note 58, p. 64 ; also, ante, note 635, p. 890.) 

In New-H%mpshire, it is held, that the judgment of a justice of the peace of another 
state cannot be authenticated according to the law of congress, and it is, therefore, re- 
garded as standing upon the same footing with a foreign judgment, leaving the whole 
merits open to re-investigation. (Robinson v. Prescott, 4 New-Hamp. Rep. 450. 
Maburin v. Bickford, 6 id. 567.) 

In Massachusetts, ths courts arc not disposed to extend the constitution *nd law or 
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congress any further than the decisions of the federal court necessarily require, and 
have accordingly held with New-Hampshire in respect to the judgments of justices of 
the peace. Their language on this subject is as follows : “ Certainly we think the 
judicial proceedings referred to in the constitution were supposed by the congress 
which passed the act providing the manner of anthentica ting records, to have related to 
proceedings of courts of general jurisdiction, and not those which are merely of munici- 
pal authority; for itis required, that the copy of the record shall be certified by the clerk 
of the court, and that there shall be also the certificate of the judge, chief justice, or the 
presiding magistrate, that the attestation is in due form. This is founded upon the 
•opposition, that the court whose proceedings are to be thus authenticated, is so con- 
stituted as to admit of such officers ; and the act has wisely left the records of magis- 
trates who may be vested with limited judicial authority, varying in its objects and ex- 
tent in every state, to be governed by the laws of the state into which they may bo 
ifttrodueed for the purpose of being carried into effect. Being left unprovided for by 
the constitution or laws of the United States, they stand upon no better footing than 
foreign judgments, being not more than prima facie evidence of debt, and liable to be 
defeated in their operation, under the plea of nil debet , as other foreign judgments 
•re.* (Warren v. Flagg, 2 Pick. Rep. 448.) Whether this is the law in Indiana, 
quere. (See Cone v. Cotton, 2 Blackf. Rep. 82.) 

In Connecticut, a justice’s judgment, rendered in u those states where justices of the 
peace hold courts of record,” has been held within the act of congress, and not re- 
^examinable when properly authenticated. (Bissell v. Edwards, 5 Day’s Rep. 363.) 

In Vermont, the same doctrine prevailed formerly as in New-Hampshire and 
•achusetts, viz. that the justice’s judgments of neighboring states generally, were nc4 
contemplated by the act of congress and the constitution, and consequently were re- 
cxaminable upon the merits, when sued upon, like foreign judgments. (King v. Van* 
Gilder, 1 D. Chip. Rep. 59.) But more recently it has been held otherwise in regard , 
to tlie judgment of a justice, “ where the law requires him to keep records.” (Stark- 
weather v. Loomis, 2 Verm. Rep. 573. Blodget v. Jordan, 6 id. 580.) In Kentucky, 
it seems that a judgment of an Indiana justice of the peace is within both the constitu- 
tion and the act of congress. (Scott v. Cleveland, 3 Monroe’s Rep. 62.) 

' In Ohio, the doctrine is, that the mode of certifying the judgments of justices of 
the peace has not been provided for by tlie act of congress ; but when duly proved in 
the common law mode, they are within the provisions of the constitution, entitled 
to u full faith and credit,” and not subject to re-examination. (Silver Lake Bank v. 
Hailing, 5 Hamm. Rep. 545, 546. 1 Wright’s Rep. 430. Kuhn v. Miller, id. 127.) 
So also, it seems, in New-York. (Thomas v. Robinson, 3 Wend. Rep. 263, 269. 
8ee Sheldon v. Hopkins, 7 id. 435.) • 

And is not this doctrine of the Ohio courts more consistent with the leading adjudi- 
cations of the federal court, than that of New-Hampshire and Massachusetts, which 
eeems to make the effect of the judgment of a neighboring state dependant altogether 
Upon the ability of the court rendering it, to comply with the set of congress as to the 
form of authentication ? In Mills v. Duryee, (7 Cranch, 481,) the question arose upon 
pleadings; and the decision, we think, should be viewed as proceeding entirely irre- 
spective of the mode of proof ; for how could the court say, in that stage of the pro- 
ceedings, that the party would adopt the statute, instead of the common law mode ? 
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The same remark applies to Hampton v. McConnell, (3 Wheat. Rep. 2S4,) and seve- 
ral other cases decided in a similar way. 

A decree of the court of chancery has been held within the constitution and act of 
congress, in Kentucky. (Barbour v. Watts, I Marsh. Rep. 292, 293. Tarlton v. 
Briscoe, 1 id. 67.) So also, in Louisiana; (Scott v. Blanchard, 8 Mart. Lou. Rep. 
N. S. 303;) in Tennessee, (Hunt v. Lyle, 8 Yerg. 142; 6 id. 412;) and semble , in 
South Carolina, (Miller’s ex’re v. Miller, 1 Bailey’s Rep. 242.) In New-York, a regu- 
lar decree of divorce, by the superior court of Connecticut, has been viewed as stand- 
ing upon the same footing. (Bradshaw v. Heath, 13 Wend. 407.) So also in Maine. 
(Harding et ux. v. Alden, 9 Greenl. Rep. 140, et seq.) 

The judgment of a neighboring state being dependant for its effect mainly upon the 
law of the place where it was rendered, a question of much practical moment arises 
as to the mode in which the local law shall be ascertained. In Thomas v. Robinson, 
(3 Wend. Rep. 267,) the action was on a justice’s judgment of Pennsylvania, and 
Sutherland, J. delivering the opinion of the court, said — “ It appeared affirmatively in 
this case, that justice’s courts in the state of Pennsylvania were created and organized 
by statute. The superior courts of that state would take judicial notice of the author- 
ity and jurisdiction conferred by statute upon these courts; but the courts of another 
state have no judicial knowledge of the statute law of Pennsylvania. It was essential, 
therefore, in order to shew what faith and credit would be given to the judgment of 
these courts in Pennsylvania, to produce and prove the authority under which they 
were organized and proceeded; this could only be done by producing and proving* 
*the statute by which they were created. If that shewed that the subject matter of 
the suit was within the jurisdiction of a justice’s court, and the proceedings appeared 
from the record to have been in conformity with the directions, then it would be enti- 
tled here (in New-York,) to full faith and credit.” (See Sheldon v. Hopkins, 7 Wend. 
Rep. 435.) In Indiana, an action of debt was brought on a decree in chancery of 
another state, and the court so id, that by the general doctrine, debt could not be main- 
tained on such a decree, and that if the decree was entitled to that effect by the law 
where it was rendered, the law shoujd be averred and proved. (Elliot v. Ray, 2 Blackf. 
Rep. 31.) If a peculiar effect is given to the proceeding by a statute of the state where 
it was had, such statute should be produced, (id. See Cone v. Cotton, 2 Blackf. Rep. 
82.) Other cas<?8 seem to stand more directly upon the principles of presumptive evi- 
dence. In Kentucky, the general rule is stated to be, that when the judgment or de- 
cree of a sister state is produced, the court will presume the tribunal rendering it pos- 
sessed of competent jurisdiction and authority, and that the act done in pursuance of 
that authority, concludes and binds the parties. As to impairing its full credit, the 
onus lies on him who resists it, to show that by the local law it is not conclusive. 
(Scott v. Coleman; 5 Litt. Rep. 349, 350. See the next note, pi. 1 and 2, and cases 
there cited, as to the presumption of jurisdiction.) In New-Jereey, where it appeared 
by the record produced, that the judgment and proceedings on which the action 
was founded, were on a foreign attachment, Pennington, J. said — “The court 
will take notice of the record itself, and examine whether it is of such a nature as to 
be entitled to full credit or not; and whether it would be conclusive evidence of a debt 
in the courts of the state from whence it is brought, (viz. Pennsylvania.) And I am 
not ready to say, nor do I believe, that a judgment founded on a foreign attachment. 
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would be conclusive evidence of a debt in the courts of Pennsylvania. Foreign attach- 
ments are from their nature ex parte, and their proceedings in rem. The proceedings 
are not of a common law nature, but special remedies given the creditors against the 
rights, credits and effects of the debtor in his absence, in this country by acts of our 
assemblies ; in Great Britain by the custom of particular cities. They do not, there- 
fore, constitute such records as full faith and credit ought to be given them, and 
against which nothing can be averred. I find that very little credit is given to judg- 
ments on foreign attachments in the courts of Westminster Hail ; the original debt on 
which they are founded is permitted to be denied ; or, in more technical language, 
traversed, not from disrespect to the courts where the proceedings on attachment are 
had, but from the nature of the proceedings, their liability to fraud and error, and to col- 
lusion between the plaintiff in the attachment and garnishee. We, therefore, in my opin- 
ion, have a right to presume that the courts of Pennsylvania would suffer the defend- 
ants in this action to plead nil debet” (Curtis v. Gibbs, 1 Pennington’s Rep. 399, 406.) 

We know of no decisions expressly settling that the court before which the judgment 
of a neighboring state is brought, may take judicial notice of the law under which it 
was rendered in ascertaining its local effect ; but there are some which manifest no 
ambiguous inclination to that doctrine. In Clarke’s adm’r v. Day, (2 Leigh’s Rep. 
172,) to a declaration on two Kentucky judgments, the defendant pleaded nil debet , 
and the plaintiff demurred. Coulter, J. delivering the opinion of the court, 6aid — 
“ As the judgments sued on in this case are to have the same effect here as they would 
have if sued on in Kentucky, it follows that this court must ascertain what would be 
the effect of them there. But then the question occurs, how this matter of law and 
usage of another state is to be ascertained by the courts of this state ? It is said, that 
the federal courts, as well supreme as inferior, may adjudge the law in such a case, be- 
cause, considering their relation to the states, they may be supposed to have judicial 
knowledge of the laws and usages of all the states ; but that in the state courts, qotwith- 
standing the constitution of the United States, and the act of congress of 1790 on this 
subject, the laws of the other states, in this respect, can only be ascertained as any 
other matter of fact, and in the way in which foreippi laws and usages are usually 
ascertained. But if such a difference does exist between the two sets of tribunals in 
deciding in cases of the lex loci , (concerning which I give no opinion,) it does not seem 
to me to have any important bearing on the question before us. It will be conceded, 
I presume, that but for the provision in the constitution and the act of congress before 
referred to, a judgment in the state of Kentucky, when sued on in a federal court of 
this state, would no more be in the nature of a domestic judgment in that court, than 
it would be if sued on in a state court ; in both it would be equally a suit on a foreign 
judgment. No question concerning the lex loci arises in the case ; it is merely a ques- 
tion of evidence; and although the weight to which it may be entitled, depends on the 
weight or effect it has in the state where the judgment was pronounced, according to 
the la ws and usages of that state, I cannot see why a diderent mode of deciding on such 
a question should prevail in the state and federal courts. The constitution and law 
having made the states, as it were, domestic to each other, in this respect, as to both 
tribunals, it would seem to follow that both tribunals should take cognizance of the case 
as though founded on a domestic judgment” (id. 175, 176.) “The constitution and 
act of congress, then, having made the states domestic to each other, in regard to this 
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matter, the court of the state must try this issue in the usual way, by informing itself 
of the law of the state of Kentucky, as the federal courts must do, should there be any 
doubt about it In this case, the judgment sued on was affirmed on an appeal to the 
supreme court of that state ; and, I presume, we can safely say, as the federal court said 
in a similar case, that such judgment must be conclusive on the parties in that state.” 
(id. 177.) In Curtis v. Gibbs, (1 Pennington’s Rep. 899,) the same point arose on a 
similar state of pleadings, with respect to a judgment of the common pleas of Pennsyl- 
vania. It was contended by counsel, that the effect of the judgment of a neighboring 
state was a question of fact to be tried by a jury, and therefore, that the plea of nil debet 
was proper to put that fact in issue. But, per Pennington, J., “ I think differently. It 
must be an intelligent juVy indeed that could mark the precise limits between conclu- 
sive and prima facie evidence. This court will certainly take notice of the constitution 
of the states forming the union, if not of their statutes; and in doing this, we find that 
by the constitution of the state of Pennsylvania, the courts of common pleas in the seve- 
ral counties of that state are common law courts, having important jurisdiction, possess- 
ing an authority, in one particular case, of issuing certioraries to inferior jurisdictions : 
do doubt can be entertained but that a judgment, obtained in one of these courts in a 
regular course of the common law, on both parties being in court, and a defence made 
or an opportunity to make it, would be conclusive evidence of debt ; and that nil debet 
to a declaration founded on a judgment so obtained, would be a bad plea.” (id. 405.) 
In Hoxie v. Wright, (2 Verm. Rep. 268, 267,) the action was on a judgment of the 
supreme court of Massachusetts ; no proof was given, (at least, so it seems from the 
report,) respecting the effect to which the judgment would be entitled by the law of 
Massachusetts. But Prentiss, J. delivering the opinion, in order to ascertain what 
•uch effect would be, referred directly to the Massachusetts reports. (See Wemwag v. 
Pawling, 5 Gill & John. 500, 508 ; also, Spencer v. Sloo, 8 Lou. Rep. (Curry,) 290, 298, 
294.) In connection with this view, the case of Mills v. Duryee, (7 Cranch, 481,) de- 
serves again to be noticed. The plaintiff there declared'in a territorial court of the dis- 
trict of Columbia, on a judgment of the supreme court of the state of New-York. The 
plea was nil debet , to which there was a demurrer, and judgment passed for the plain- 
tiff. On appeal, the judgment was sustained on the ground that the constitution and 
act of congress having placed all the judgments of neighboring states on the footing of 
domestic judgments, mil tiel record was the only proper plea. Now it is observable, 
that the federal court not only, but the court below, did take judicial notice of the law 
of New-York, for they overruled the plea of nil debet simply because it would be inad- 
missible in New-York. And it can be harldly said, that there is any room for a dis- 
tinction between the federal and state courts in this respect : both, according to the 
doctrine of the case under consideration, are equally bound ex officio to inquire into, 
and take judicial notice of the lex loci ; for the federal court in this instance was acting 
as an appellate court; and it is of the nature of an appellate court that it must deal 
with the matter submitted to it precisely as the court a quo should have done. Indeed, 
all the decisions which have been made, overruling the plea of nil debet , when pleaded 
to a declaration on the judgment of a neighboring state, seem to us as virtually main- 
taining, the domestic character of such judgment, to the extent of requiring the court 
which is to pass upon its effect, to take judicial notice of the local law upon which 
that effect depends. For how else can it be determined, upon demurrer , that the plea 
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of nil debet is improper? (See Hall v. Williams, 6 Pick. Rep. 232, 237 ; Field v.Gibbs, 

1 Peters’ C. C. Rep. 155 ; Evans v. Tatem, 9 Serg. & Rawle, 259 ; Earthman’s atlm’r 
v. Jones, 2 Yerg. Rep. 484 ; Wade v.^Wade, Cam. & Nor. 486; Armstrong v. Car. 
son’s ex’rs, 2 Dali. Rep. 302 ; Phelps v. Holker, 1 id. 261 ; Hampton v. McConnell, 

2 Wheat. 234; Mayhcw v. Thatcher, 6 id. 129; see ante, note 619, p. 860.) 


NOTE 637 — p. 353. 

Buchanan v. Rucker, cited in the text, proceeds expressly upon the ground of a 
total want of jurisdiction. On the argument it was attempted to maintain the judg- 
ment by the local law of the island of Tobago where it was rendered, which, in terms* 
authorized proceedings of a Bimilar nature against persons absent from the island. 
Lord Ellenborough, who delivered the opinion, (9 East, 192,) said — “ absent from the 
island must be taken only to apply to persons who had been present there, and were 
subject to the jurisdiction of the court out of which the process issued ; and as nothing 
of that sort was in proof here to shew that the defendant was subject to the jurisdic- 
tion at the time of commencing the suit, there is no foundation for raising an assump- 
sit upon the judgment so obtained.” 

The proposition that a judgment pronounced without jurisdiction is void, and can 
be no evidence whatever, is universally acknowledged, not only in respect to foreign 
judgments, but to judgments as among the neighboring states, as well as to domestic 
judgments. (See ante, note 551, p. SOI ; note 586, p. 826.) And we had occasion to 
observe in the next preceding note, that it makes no difference whether the judgment 
is sought to be enforced directly by action, or whether it comes incidentally in ques- 
tion. The application of this doctrine to foreign judgments, and to judgments as 
among the several states, will be found recognized in nearly all the cases which we 
shall have occasion to cite in this note. So far as the general principle is concerned* 
there is no difficulty; but the point of embarrassment usually lies in determining 
whether the court had jurisdiction in fact, and in ascertaining how far that jurisdiction 
extended in the particular instance. 

1. This will lead to the enquiry among others, teas the court properly constituted? 
Such enquiry is alwaysallowable when a foreign judgment, or the judgment of a neigh- 
boring state, comes in question ; (Rose v. Himely, 4 C ranch, 241, 269, per Marshall, 
C. J.; Cherriot v. Foussat, 3 Binn. Rep. 220; Moren v. Killibrew, 2 Yerg. Rep. 
376, 379, 380 ; The Nueva Anna and Liebre, 6 Wheat Rep. 193 ;) but to what length 
is not very clearly defined. In the Bank of N. America v. McCall, (4 Binn. Rep. 371,) 
an objection was started as to the jurisdiction of a court, acting at St. Domingo, which 
was said not to have been derived from the proper authority ; and it was held sufficient 
that the courtwas one de facto , deriving its authority from those in whom the power 
of the country was for the time being vested ; and, therefore, it was deemed to have 
the jurisdiction of a legitimate court. (S. P. Ingram’s heirs v. Cocke, I Overton’s 
Tenn. Rep. 22. See per Best, C. J., Yrisarri v. Clement, 2 Carr. & Payne, 223.) 
If the origin of the foreign court does not appear, it seems that R will be presumed le- 
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gitimate; but where the source of its authority is stated, the tribunal before which its 
judgment is produced will examine it ; and if it be contrary to the usual mode of con- 
stituting courts, it shifts the onus probandi upon the party who would sustain the 
judgment, and it wiN then be for him to establish that the foreign court was properly 
organized. (See per Washington, J., Snell v. Foussat, 1 Wash. C. C. Rep. 271, 274 ; 
S. C. 3 Binn. Rep. 239.) See ante, note 632, p. 836, as to this doctrine as applicable 
to admiralty decrees. 

2. Another enquiry will be, has the foreign court, or the court of the neighboring 
state , as the case may be , complied with the local law , so as to have enabled it to acquire 
jurisdiction over what it has assumed to decide ? That this enquiry is admissible, 
results necessarily from the legal truism, that a judgment void where it is rendered, is 
void every where. It has, indeed, been said in a general way in reference to admi- 
ralty proceedings, that a foreign court, so far as its jurisdiction depends upon munici- 
pal rules, must judge whether it has jurisdiction or not, and that such decision must 
be respected. (Per Marshall, C. J., Rose v. Himely, 4 C ranch, 276. See also Cherriot 
v. Foussat, 3 Binn. Rep. 255, per Tilghman, C. J.) But if, by our obligation to 
respect decisions of this character, it is intended to affirm that we are to regard them as 
conclusive, the doctrine, carried out and applied to foreign courts deriving their juris- 
diction under local regulations, would obviously lead to an absurdity not to be coun- 
tenanced ; for every court, either expressly or by implication, passes upon the question 
of its own jurisdiction whenever it renders judgment ; and to say that because it has 
so passed upon it, there shall be no further examination into the point, would be pay* 
ing to foreign judgments a more deferential regard than is allowed even to domestic 
judgments. (See ante, note 551, p. 801 ; note 586, p. 826.) In Earthman v. Jones, 
the supreme court of Tennessee held a Missouri judgment, rendered upon attachment, 
void, because, among other things, the return of the officer to the attachment did not 
comply with the local statute. (Earthman’s adra’r v. Jones, 2 Yerg. Rep. 484, per 
Whyte, J., Peck, J. ’concurring. See also Cone v. Cotton, $ Blackf. Rep. 82 ; Bu- 
chanan v. Rucker, 9 East, 192, 194 ; Moren v. Killibrew, 2 Yerg. Rep. 376 ; Elliott v. 
Piersol, 1 Peters’ Rep. 340, 1 ; Thompson v. Tolmie, 2 id. 157; Fisher v. Harnden, 

1 Paine’s Rep. 55.) 

A question somewhat perplexing not unfrequently arises under this branch of tlie^ 
enquiry, viz. what is the presumption where a foreign judgment, or the judgment of a 
neighboring state, is introduced, respecting its jurisdiction, as depending upon its 
compliance or non-compliance with the local law ? In Umbragio v. Bligh, (8 Bing. 
Rep. 335,) a suit was instituted in England, to recover damages awarded by the vice- 
admiralty of the island of Malta ; and it was held, that the decree, in order to be evi- 
dence of indebtedness, must show expressly and not by mere inference, that the de- 
fendant was brought within the jurisdiction of the vice-admiralty court, and that the 
court where the suit was pending would not presume it. So also in Thurber v. Black- 
burne, (1 New-Hamp. Rep. 242, 246,) where debt was brought, in New-Hampshire, 
upon a judgment of the common pleas of Rhode-Island, held, that inasmuch as it did 
not appear by the record that the defendant had personal notice of the suit, or ap- 
peared to the action in the court where the judgment was pronounced, the judgment 
must be regarded as obtained without jurisdiction, for these facts would not be pre- 
sumed. In Bradshaw v. Heath, (13 Wend. Rep. 407,) the plaintiff, Mary Bradshaw, 
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brought ejectment, in New-York, for dower, and in answer to proof on the part of the 
defendant, that the plaintiff, previous to the marriage in virtue of which she claimed 
dower, was a married woman, and that her first husband was still alive — the plaintiff 
produced a record of the superior court of Connecticut containing a sentence of 
divorce, on her petition, from her first husband. The petition, as stated in the record, 
alleged that the first husband had deserted the petitioner, and had ever 6ince been to 
parts unknown. No appearance on the pari of the husband was shown by the re- 
cord, nor did it state that he was served with process, or bad notice of the proceeding ; 
but, on the contrary, the adjudication was alleged to have been made on hearing “ the 
plea and evidence produced by the plaintiff.” The defendant proved that the first 
husband, at the time of the presentation of the petition and of the granting of the 
divorce, was an inhabitant of the state of New-York; and the court held, that al- 
though the record of a court of competent jurisdiction of another state, granting a 
divorce i is conclusive, and entitled to full faith and credit, yet it is so, only as to mat- 
ters clearly and distinctly stated in it, and not as to those which are merely inferrible 
by argument from the judgment ; that, in the particular case, the record of divorce 
was no evidence of the jurisdiction of the court over the person of the defendant in 
those proceedings, because no fact was stated giving jurisdiction ; and if jurisdiction 
was inferrible at all, it was only so, by argument from the judgment; and consequently 
that the presumption under the circumstances was against the validity of the decree. 
See Harding et ux. v. Alden, 9 Greenl. Rep. 140 et seq. In Scott v. Coleman, (5 
Litt. Rep. 350,) the rule on this subject with regard to the ordinary judgments of 
neighboring states, is laid down as follows: “ that when the judgment or decree of a 
sister state is produced, rendered by one of its tribunals, we must presume that tribunal 
had jurisdiction and authority,” and the onus of impeaching it is thus thrown on him 
against whom it is urged. 

A distinction, however, is taken in this particular in several cases between judg- 
ments of courts o f limited and special jurisdiction , and those of general jurisdiction . 
But what is a court of limited and special jurisdiction, as contradistinguished from a 
court of general jurisdiction? and in what way is the tribunal before which a judg- 
ment of a foreign court is produced to determine whether such court belongs to the 
one or the other of these classes ? These and other points suggest themselves, when 
the mind is brought to bear upon the subject, and without attempting any thing like a 
solution of them, we shall content ourselves with using the terms mentioned as they 
are used in the books. In respect to courts of general jurisdiction, then, the rule is, 
that they are presumed to have had jurisdiction until the contrary clearly appears. 
(See Mills v. Martin, 19 Johns. Rep. 33, per Spencer, J. See also Thomas v. Robin- 
son, 3 Wend. Rep. 267 ; Peacock v. Bell, 1 Saund. Rep. 73, 74, 5.) This rule has 
been applied, in New-York, to the judgments of courts of common pleas, and county 
courts of neighboring states. Thus, in Shumway v. Stillman, (4 Co wen’s Rep. 292, 

S. C. 6 Wend. Rep. 447,) debt was brought on a common pleas judgment of Massa- 
chusetts; the [defendant plead, that at the time of the commencement of the suit in 
which the judgment was obtained, and ever since, he had been and still was a resident 
in Schenectady, in the state of New-York. To this there was a general demurrer, 
which the court sustained, on the ground that the defendant had not expressly nega- 
Von. I. # 114 
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tived the idea, that lie appeared to the suit, and thus conferred jurisdiction. “Every 
presumption,” says Sutherland, J., delivering the opinion, (4 Cowen’s Rep. 294, 296,) 
“ is in favor of the jurisdiction of the court. The record is prima facie evidence of 
it; and will be held conclusive, until clearly and explicitly disproved.” (See S. P. 
Harrod v. Barretto, 1 Hall’s Rep. N. Y. C. P. 155.) In Wheeler v. Raymond, (8 
Cowen’s Rep. 311,) the court seem to have held similarly in respect to proceedings of 
a county court of Vermont, commenced under a statute of that state relating to 
foreign attachments. The same doctrine has been acted on in Connecticut (Smkh 
v. Rhoades, 1 Day’s R. 168.) 

But in respect to courts of limited and special jurisdiction , the rule is different ; no- 
thing is presumed in their favor so far as it respects jurisdiction ; and the party, seek- 
ing to avail himself of their judgments, must show that they had jurisdiction affirma- 
tively. (See Mills v. Martin, 19 Johns. Rep. 33; also 9 Mod. 95; 2 Wils. 16; 
Peacock v. Bell, 1 Saund. Rep. 73, 74; Kempe’s lessee v. Kennedy, 5 Cranch, 173; 
S. C. 1 Peters’ C. C. Rep. 30 ; Wheeler v. Raymond, 8 Cowen’s Rep. 311.) Accord- 
ingly, in New-York, where an action was brought on a justice’s judgment of a neigh- 
boring state, held that it could not be sustained until the statute, creating and organ- 
izing the court, was produced and proved, that it might be seen whether the justice had 
jurisdiction or not; for the courts of one state will not take judicial notice of the statutes 
of another. (Thomas v. Robinson, 3 W end. Rep. 267. Sheldon v. Hopkins, 7 id. 435. 
See the next preceding note, p. 900.) Now, by statute of N. Y., a transcript from the 
docket of a justice of an adjoining state is made presumptive evidence of the facts 
stated in such transcript, when authenticated in the mode prescribed in the act. (Laws 
of 1836, p. 658, 59th sess. chap. 439. See post, as to proof of records and judicial 
proceedings.) The transcript, however, is liable to be controverted by evidence in all 
its parts relative to the validity of the judgment. (Id. § 4.) In Indiana, a scire 
facias, it appeared, had been issued by a justice of the peace of Ohio, and on a return 
of the writ “ not found,” judgment passed for the plaintiff, upon which action was 
brought, in the former state ; and held, that the judgment, having been rendered 
without service of the writ or the return of two nihils , would not, on common law 
principles, support the action ; and that if the judgment was authorized by a statute 
ofOhio on the return of “ not found,” such statute must be shown by the party setting 
up the judgment. (Cone v. Cotton, 2 Blackf. Rep. 82.) And in regard to this class 
of jurisdictions, it is observable generally, that where a statute prescribes a new pro- 
ceeding, either unknown to the common law or contrary thereto, the statute, so far at 
least as those parts of it essential to jurisdiction are concerned, must be not only 
proved, but shown to have been strictly pursued, or the proceeding will be held a nul- 
lity. (Per Whyte, J., Earlhman v. Jones, 2 Yerg. 493.) The same has been said 
with regard to summary proceedings and extraordinary powers, exercised by any 
court under a special statute. (Thatcher v. Powell, 6 Wheat. Rep. 119, 127. See 
Holmes v. Broughton, 10 Wend, Rep. 75; Collett v. Keith, 2 East, 221 ; Walker v. 
Maxwell, 1 Mass. Rep. 103.) 

3. A still further enquiry may arise, when a foreign judgment, or the judgment of a 
neighboring state, is produced, viz. what measure of jurisdiction could the sovereign 
power of the place where the judgment was rendered, confer upon its courts ? Con- 
sidered in an international point of view, jurisdiction, to be rightfully obtained, must' be 
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founded either upon the person of the defendant being within the territory of the 
sovereign where the court sits, or his property being within such territory ; for other- 
wise, there can be no sovereignty exerted, upon the known maxim, extra territorium 
jus dieenti impune non paretur. (Story’s Conf. of Laws, 450. 3 Dig. Lib. 2, tit. 1, 
ch. 20. 1 Boullenois’ Pr. Gen. 1, 2, p. 2, 3. Vattel, B. 2, ch. 8, § 84.) Even, there- 
fore, should the legislature of a nation or of a neighboring state expressly grant jurisdic- 
tion to its courts over persons or property not within its territory, such grant would 
be treated elsewhere as a mere attempt at usurpation, and all judicial proceedings in 
virtue of it, held utterly void for every purpose. (See Buchanan v. Rucker, cited in 
the text. Also, Picquet v. Swan, 5 Mason’s Rep. 35, 42, 3, per Story, J. ; Story’s 
Confl. of Laws, 450, 1 ; Kilhurn v. Woodworth, 5 Johns. Rep. 37; Robinson v.* 
Ward’s Ex’rs, 8 id. 86 ; Borden v. Fitch, 15 id. 121 ; Hall v. Williams, 6 Pick. Rep. 
232, 240, et seq. ; Flower v. Parker, 3 Mason’s Rep. 251, per Story, J. ; Bartlett v. 
Knight, 1 Mass. Rep. 401 ; Miller’s Ex’rs v. Miller, 1 Bailey’s Rep. 242 ; Earthman’s 
adm’r v. Jones, 2 Yerg. Rep. 484 ; Moren v. Killibrew, id. 376 ; Rogers v. Coleman, 
Hardin’s Rep. 413; St. Albans v. Bush, 4 Vermont Rep. 58, 67.) Whether the doc- 
trine applies to decrees of divorce obtained in one state strictly according to the local 
law, and sought to be used in another, quere ; ( see Harding et ux. v. Alden, 9 
GreenL Rep. 140 ; Bradshaw v. Heath, 13 Wend. 407.) In Harding et ux. v. Alden, 
supra, the supreme court of Maine seemed to think that it did not, so far as the mere 
question of conjugal rights was concerned, they being the subject of a suit in the na- 
ture of a proceeding in rem ; but otherwise, if the decree was sought to be enforced 
A8*to alimony. See this case stated and commented on ante, note 623, p. 878. 

A person, however, though a citizen of another state or country, when he comes 
within tlie territory of a particular sovereignty, contracts a sort of temporary allegi- 
ance to it, and may justly be subjected to its process, and bound personally by the 
judgment of its courts. And whether jurisdiction be founded upon the person being 
within the territory, or the proper ly being there, the judgment will be deemed valid, so 
far as that jurisdiction could legitimately extend ; but no farther. Thus, a very com- 
mon course, in many of the United States and in many other countries, is to proceed 
against non-residents, by an arrest or attachment of* their property within the terri- 
tory. Judgment obtained upon process of this kind, will generally bind the property 
so arrested or attached; for to that extent the court has or can have jurisdiction. 
But such judgment will not be regarded by neighboring states or other nations as 
evidence of indebtedness or as operative in any measure in personam; and for this 
very obvious reason, viz. that except so far as the property attached is concerned, 
there is and can be no jurisdiction, no power of adjudication. (Piquet v. Swan, supra. 
Story’s Confl. of Laws, 461. Kilbum v. Woodworth, 5 Johns. Rep. 37. Pawling v. 
Bird’s Ex’rs, 13 id. 192. Sergeant on Attachbitnts, 112, 113, 1 14, et seq. M’CIena- 
chan v. M’Carty, 1 DalL Rep. 375. Phelps v. ttolker, id. 264. Robinson v. Ward’s 
Ex’rs, 8 Johns. Rep. 86. Borden v. Fitch, 15 id. 121. Hall v. Williams, 6 Pick. 
Rep. 232. Betts v. Death, Addison’s Rep. 265. Fenton v. Garlick, 8 Johns. Rep. 
194, 197. Flower v. Parker, 3 Mason’s Rep. 251, per Story, J. Wilson v. Graham, 

4 Wash. C. C. Rep. 53, 57, per Washington, J. Bissell v. Briggs, 9 Mass. Rep. 462. 
Kibbe v. Kibbe, Kirby’s Rep. 119. Denison v. Hyde, 6 Conn. Rep. 508. Aldrich v. 
Kinney, 4 id. 380, 387. Earthman’s Adm’r v. Jones, 2 Yerg. Rep. 484. Hoxie y. 
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Wright, 2 Verm. Rep. 263. Rogers v. Coleman, Hardin’s Rep. 413. Newton v. 
Newell, 10 Pick. Rep. 470, 472. Starbuck v. Murray, 5 Wend. Rep. 148. Holbrook 
v. Murray, id. 161. Bradshaw v. Heath, id. 407, 416. Bates v. Delavan, 5 
Paige’s Rep. 299, 305. Armstrong v. Harshaw, 1 Dev. Rep. 188.) 

So as to judgments or decrees in other cases, obtained against persons resident 
abroad without notice to them, and an opportunity afforded of defending. (See the 
above cases. Also, Bellows v. Ingham, 2 Verm. Rep. 576, 577 ; Woodward v. Tre- 
mere, 6 Pick. Rep. 354; Newell v. Newton, 10 id. 472 ; Bartlett ▼. Knight, 1 Mass. 
Rep. 401 ; Cone v. Cotton, 2 Blackf. Rep. 82 ; Moren v. Killibrew, 2 Yerg. Rep. 
370 ; Thurber v. Blackbourne, 1 N. Hamp. Rep. 242; Bradshaw v. Heath, 13 Wend. 
Rep. 407; Hart v. Lod wick, 8 Lou. Rep. (Curry,) 164; Spencer v. Sloo, id. 290.) And in 
order that the judgment under these circumstances may be rendered binding upon the 
defendant in personam, the notice must be personally served upon him. This will be 
found sustained by all the cases ; and where notice was given by publication in the 
newspapers, as is frequently done in certain chancery proceedings in several of the 
states, to bring in some of the parties who are absent, held, that a decree, pursuant to 
notice of that character, as against such absent defendants, was no evidence of indebt- 
edness. (Miller’s ex’rs v. Miller, 1 Bailey’s Rep. 242. See Moren v. Killibrew, 2 
Yerg. Rep. 376; Cone v. Cotton, 2 Blackf. Rep. 82; Rogers v. Coleman, Hardin’s 
Rep. 413; Warren v. Hall’s Ex’r, 10 Lou. Rep. (Curry,) 377.) The notice must, 
moreover, be served upon the defendant, while he is within the jurisdiction of the 
sovereignty under which the court acts ; for no sovereign has a just right to issue such 
notice to the citizen of another state or country, and thereby draw the party from his 
own proper forum adalium examen. (Picquet v. Swan, supra. Dunn v. Dunn, 4 Paige’s 
Rep. 425. Fenton v. Garlick, 8 Johns. Rep. 194, 197. Flower v. Parker, 3 Mason’s 
Rep. 251, per Story, J. Wilson v. Graham, 4 Wash. C. C. Rep. 53, 56, 57, per 
Washington, J. Woodward v. Tremere, 6 Pick. Rep. 354. Harrod v. Barret to, 1 
Hall’s Rep. N. Y. C. P. 155. Kilburn v. Woodworth, 5 Johns. Rep. 161. Arnold 
v. Tourtelott, 13 Pick. Rep. 172. Adam v. Rowe, 2 Fairf. Rep. 98.) But if the 
party, in any of these instances, chooses to appear and contest the merits, thereby 
waiving his personal immunity, and submitting to the jurisdiction of the court, the 
judgment would then doubtless bind him personally, and be entitled to the same mea- 
sure of respect with the judgment of a neighboring state or a foreign country, as the 
obtained in the ordinary mode. (Picquet v. Swan, 5 Mason’s Rep. 43. 
FktfleiP*. 'Parker, 3 id. 251. Hall v. Williams, 6 Pick. Rep. 237. Shumway v. 

6 Wend. Rep. 447. 4 Cowen’s Rep. 292, S. C. Starbuck v. Murray, 5 
id* 148* Hoxie v. Wright, 2 Verm. Rep. 262. Bellows v. Ingham, id. 575. May- 
hew f. 4%atcher, 6 Wheat. Rep. 129. Wheeler v. Raymond, 8 Cowen’s Rep. 311. 
ft^jl^lffiggins, 1 Litt Rep. 276. Moore v. Spackman, 12 Serg. &, Rawle, 287. 
S^rifeo. Bradshaw v. Heath, 13 Wend. Rep. 407.) Otherwise, however, it has been 
said in cases of foreign attachments, where the defendant has merely appeared to 
protect his property. ( Semble , Bissell v. Briggs, 9 Mass. Rep. 469, per Parsons, C. J. 
Pawling v. Bird’s Ex’rs, 13 Johns. Rep. 207.) But, in Starbuck v. Murray, (5 Wend. 
Rep. 159,) Marcy, J., delivering' the opinion, after referring to the above case of Bis- 
SeH v. Briggs, lays down the law as follows : “ The court would not, in such a case, I 
concede, have jurisdiction over the defendant’s person for any other but the direct 


Digitized by ^ooQle 



909 


Sect. 2.] and in Foreign Courts. 

objects of the proceedings ; and so far as those were concerned, he would be subjected 
to the authority of the court. If a citizen of one state should go into another to claim 
property seized on attachment, and subject the attaching creditors to costs and ex- 
penses, which, in the due course of the proceedings, should be adjudged to them by a 
court of competent authority, will it be pretended that he could resist the payment of 
these costs on the ground that he was not subject to the jurisdiction of the court ? For 
all the fair and direct objects of the suit, he was within its jurisdiction. So if the pro- 
ceedings were not in rem, but the property of the defendant was attached to compel 
him to appear and answer to proceedings in personam, and he did in fact appear and 
litigate the cause with the plaintiff, he could not be heard to question the jurisdiction 
of the court over his person. I do not think Chief Justice Parsons intended to say 
more than this, that when a court had the jurisdiction of a defendant for one pur- 
pose, it could not legally bind him by a judgment or sentence in a distinct and differ- 
ent matter.” (See Moore v. Spackman, 12 Serg. & Rawle, 287.) 

If the party, by an act of lawless violence on the part of a few citizens of a particu- 
lar state, is seized and brought within its jurisdiction from another state, he may, 
nevertheless, be subjected to the jurisdiction of the courts of the state into which he is 
so brought. (State v. Smith, 1 Bailey’s Rep. 283. See S. C. before the chancellor, 
id. 290, note (o.) 

Where the record of a foreign judgment states that the defendant appeared by_at- 
torney, this will be prima facie evidence of the fact, and the attorney will be pre- 
sumed to have been regularly constituted. (Maloney v. Gibbons, 2 Camp. Rep. 502. 
See Robison v. Eaton, 1 T. R. & E. 62 ; Tipton v. Mayfield’s Ex^rs, 10 Lou. Rep. 
(Curry,) 189.) So, with respect to judgments as among the neighboring states. 
(Field v. Gibbs, 1 Peters’ C. C. Rep. 155. Hall v. Williams, 6 Pick. Rep. 232. Aid- 
rich v. Kinney, 4 Conn. Rep. 380. Starbuck v. Murray, 5 Wend. Rep. 148. Hoxie 
v. Wright, 2 Verm. Rep. 263. Shumway v. Stillman, 6 Wend. Rep. 447.) But as 
we have already seen, (ante, note 551, p. 799, et seq.,) some diversity of opinion exists, 
whether this statement of appearance in the record of a neighboring state may be con- 
tradicted. In Field v. Gibbs, (1 Peters’ C. C. Rep. 155,) it was held it could not, on 
the general principle forbidding the impeachment of records. So, also, in Vermont; 
(Hoxie v. Wright, 2 Verm. Rep. 263, 268.) See ante, note 620, p. 868. And in 
Massachusetts; to a qualified extent only, however, (Hall v. Williams, 6 Pick. Rep. 
5132 ; see ante, note 551, p. 800.) But in New- York and Connecticut, the direct con- 
trary has been held ; and in the former state the broad ground is taken, that every fact 
stated in the record upon which jurisdiction depends, may be controverted. (See the 
note above referred to; also, Starbuck v. Murray, 5 Wend. R. 148; Aldrich v. Kin* 
ney, 4 Conn. Rep. 380; Barber v. Winslow, 12 Wend. Rep. 102, and the cases there 
cited; Shumway v. Stillman, 6 id. 447; Bradshaw v. Heath, 13 Wfend. Rep. 
407, 418.) 

In a somewhat recent case, the validity of judgments rendered against persons, who 
were non-residents, and had no actual notice of the suit, and did not appear and an- 
swer the same, came before the court of common pleas of England, upon a Scottish 
judgment rendered against a Scottish absentee, upon due attachment of his heritable 
property in Scotland, and due proclamation by what is there technically called homing , 
and a judgment by default for non-appearance. An action of debt was brought on 
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the judgment, and the question was, whether it was void or not. It was held, that it 
was valid. This was partly the result of the articles of union between Scotland and 
England, and partly of the recognition of such practice, as valid by a British act of 
parliament; and partly also of the fact that the judgment was against a Scottish sub- 
ject. Best, J., who delivered the opinion of the court, said, “ A natural born subject of 
any country, quitting that oountry, but leaving property under the protection of its 
laws, even during his absence, owes obedience to those laws, particularly when those 
laws enforce a moral obligation. The deceased, before he left his native country, ac- 
knowledged under his hand, that he owed. the debts ; he was under a moral obligation 
to discharge those debts as soon as he could.” After adverting to the case of Bu- 
chanan v. Rucker and some others, he added, “To be sure, if attachments, issued 
against persons who were never within the jurisdiction of the court issuing them, 
could be supported and confirmed in the country in which the person attached 
resided, the legislature of any country might authorize their courts to decide on the 
rights of parties who owed no allegiance to the government of such country, and were 
under no obligation to attend its courts, or obey its laws. We confine our judgment 
to a case where the party owed allegiance to the country in which the judgment was 
eo given against him, from being born in it, and by the laws of which country, his pro- 
perty was, at the time those judgments were given, protected. The debts were con- 
tracted in the country in which the judgments were given, whilst the debtor resided in 
iL” (Douglas v. Forrest, 4 Bing. Rep. 686.) . 

Thus far, to avoid unnecessary prolixity, we have treated of foreign judgments and 
judgments as among the neighboring states of the union, without discriminating very 
particularly, except in a few instances, between the two classes; for, in regard to the 
matters relating to jurisdicrion which we have noticed, there is seldom a discernible 
shade of difference between them. The latter class, however, owing to the provisions 
of the act of congress and the constitution, mentioned in the next preceding note, may, 
perhaps, with respect to some other particulars under this head, claim a distinct and 
separate consideration. Where the legislature of a state has undertaken to confer up- 
on its courts the power of exercising jurisdiction over the persons of the citizens of other 
stales, who have in no sense subjected themselves to its authority, nor been within its 
territory, we have seen, (supra of this note, pi. 3,) that all judgments rendered in pur- 
suance of such regulations will be held utterly void. The legislature, the principal, hav- 
ing no jurisdiction, can confer none upon its agents, the courts. (Per Catron, J., Earth- 
man v. Jones, 2 Yerg. Rep. 484.) But, in respect to its own resident citizens, it is 
undoubtedly competent for the legislature to prescribe such mode of judicial proceeding • 
as it may deem proper; to direct the manner of serving process, the notice which shall 
be given to defendants, and to declare the effect of a judgment rendered in pursuance 
of such notice. (Per Williams, J., Beech v. Abbot, 6 Verm. Rep. 591. See also, 
Douglass v. Forrest, 4 Bing. 686, per Best, C. J.) Should a state, then, adopt ab- 
surd or unjust provisions in this respect, and give full jurisdiction to its courts over 
resident citizens, without requiring any thing more than a constructive notice to them ; 
should it allow, for instance, the rendition of a judgment, after service of process up- 
on the property of the defendant, or by publication of notice in the newspapers, or by 
affixing the same against the door of a court house or church, and declare such judg- 
ment final and conclusive, what would be its effect in a neighboring state ? If it were 
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a sirictly foreign judgment, it might, perhaps, be treated as a nullity, provided there 
was clearly no appearance, and no opportunity of defending; but such is not the case. 
It is now settled, by as strong and unbroken a current of authority as can be brought 
to bear in favor of any position, that the several states in this respect are not foreign 
to each other ; that the effect to which the “ acts, records, and judicial proceedings” 
of one state are entitled in the courts of a neighboring state, does not depend upon 
volition or comity as among the respective members of the union, but is defined and per- 
emptorily enforced by the paramount sovereignty of the federal government. (See the 
next preceding note, and the cases there cited, p. 897.) Many of the decisions seem at 
a first glance to maintain the doctrine, that judgments obtained without personal notice 
to the defendant, and without any opportunity afforded him of contesting the plaintiff’s 
claim, would not come within the general rule, but constitute an exception to the pro- 
visions of the constitution and the act of congress. (See Aldrich v. Kinney, 4 Conn. 
Rep. 380 ; Kibbe v. Kibbe, Kirby’s Rep. 119; Robinson v. Ward’s ex’rs, 8 Johns. Rep. 
86 ; Fenton v. Garlick, id. 194 ; Kilbum v. Woodworth, 5 id. 37; Borden v. Fitch, 15 
id. 121 ; Pawling v. Bird’s ex’rs, 13 id. 192 ; Starbuck v. Murray, 5 Wend. Rep. 148 ; 
Holbrook v. Murray, id. 161 ; Shumway v. Stillman, 6 id. 447 ; S. C. 4 Cowen’sRep. 
292; Wheeler v. Raymond, 8 Cowen’s Rep. 311 ; Andrews v. Montgomery, 19 Johns. 
Hep. 162; Bartlett v. Knight, 1 Mass. Rep. 401; Jacobs v. Hull, 12 id. 25; 
Bissell v. Briggs, 9 id. 462; Hall v. Williams, 6 Pick. Rep. 232; Woodward 
▼. Treraere, id. 354 ; Dennison v. Hyde, 6 Conn. Rep. 508 ; Rogers v. Cole- 
man, Hardin’s Rep. 413; Hitchcock v. Aicken, 2 Cain. Rep. 460.) But on ex- 
amination it will be seen that these authorities all relate to cases where the per- 
son against whom the judgment was pronounced, was a resident citizen of another 
state when the suit was commenced, and had contracted no allegiance to the sove- 
reignty where the court sat, nor given it any power over him. They proceed upon 
the total absence of jurisdiction in the court not only, but the sovereignty under which 
the court acted, and the absolute impossibility of acquiring jurisdiction without the 
party’s consent in such cases. (See supra of this note, p. 906, 7, pi. 3, and the cases 
there cited.) The question, therefore, as to judgments rendered in accordance with 
the local law by a state court against its resident citizens , over whom it has exclusive 
sovereignty, did not arise and was not discussed. In Thurber v. Blackbourne, (1 N. 
Hamp. Rep. 242, 245,) Bell, J. delivering the opinion of the court, lays down a posi- 
tion, which, if correct, would indiscriminately exempts# judgments of other states from 
the operation of the act of congress and the constitution, provided they were obtained 
without personal notice to the defendant, and an opportunity afforded him of defend- 
ing. “The words records and judicial proceedings ,” he says, “ are words of definite 
meaning at common law, and by settled legal rules in the construction ofstatutes, they 
are to have the same meaning attached to them when used in this statute. The com- 
mon law never recognized judicial proceedings as foreign judgments, unless rendered 
by a court of record upon personal notice given to the defendant, or his apoearance to 
the action. Without these requisites, such foreign judgment is a mere nullity, and 
does not afford even prima facie evidence of a debt. 3 Wilson, 303, Fisher v. Lane. 
9 East 192, Buchanan v. Rucker. t The judicial proceedings or judgments contem- 
plated by the act of 1790, were therefore not judgments rendered without notice 
to the defendant or appearance to the action, but judgments which were recog- 
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nized and enforced at common law as foreign judgments. Judgments of the courts 
of record of one state, rendered without notice or appearance of the defendant, when 
sued in the courts of another state, are therefore not affected by the statute of 1790, 
but remain, as at common law, mere nullities, unless within the jurisdiction where they 
were rendered.” (And see Hall v. Williams, 1 Fairf. Rep. 278, 286.) A similar doc- 
trine has been acted upon in Indiana. Thus, in Holt v. Alio way, (2 Blackf. Rep. 108,) 
in an action on a Kentucky judgment, the defendant pleaded that the judgment was 
obtained against him on a recognizance of special bail without any notice having been 
served on him ; and without any ca. sa. having been issued against his principal. To 
this plea there was a general demurrer, which was overruled and judgment given for the 
defendant, because no ca. sa. had gone. The court, after observing that the judgment 
of a neighboring state may be impeached for fraud, or for want of jurisdiction, say — 
“ The cause under consideration does not belong to either of those classes of cases. 
On the one hand, it is a case to tvhich, for the want of personal notice, the act of con- 
gress giving to the judgment of one state when sued upon in another, the same con- 
clusive effect as it has where rendered, does not properly apply. That act is based up- 
on the principle that the merits of a cause once fairly and fully tried and determined 
in one state, should not be subject to the subsequent investigations and decisions of the 
courts of other states ; but a judgment rendered, like the one in question, in the ab- 
sence of the defendant, and without any personal notice to him of the suit, cannot be 
said to have been thus fairly obtained, and consequently does not come within the 
principle of the act of congress. On the other hand, although the defendant had no 
personal notice of the original suit, yet as it does not appear but that he was a resi- 
dent of the state of Kentucky when the action was commenced, and that the judgment 
was recovered in conformity with the laws of that state, we would not, it is conceived, 
be warranted in determining that the court had no jurisdiction. We are, therefore, of 
opinion, that accord^g to the facts on record, the judgment in this case must be view- 
ed not as conclusive^br the want of personal notice ; not as absolutely void, since the 
defendant must be presumed a resident of Kentucky when the suit was commenced, 
and amenable to its laws ; but we must consider it as a foreign judgment and prima 
facie evidence of the debt. It is per se a cause of action, and may be declared on as 
in the present case without setting forth the original demand. Its justice, however, is 
subject to be impeached ; and it may be shown to have been unduly or irregularly ob- 
tained.” (See Cone v. Cotton, 2 Blackf. Rep. 82 ; Elliott v. Ray, id. 51.) So also 
in New-York, (Robinson v. Ward’s ex’re, 8 Johns. Rep. 86, 91.) But as it respects 
the latter, the adjudication referred to was made at a period when the judgment 
of another state was regarded as standing upon the same footing with judgments 
strictly foreign in their character. Since the decision of the federal court in Mills v. 
Duryee, (7 Cranch, 481,) and the solemn recognition of its doctrines in New-York, 
which followed soon after, the subject has not been there presented ? and if it should 
be, there is great reason for doubting whether the case of Robinson v. Ward’s ex’rs, 
supra, would stand as a true exposition of the law. In Louisiana, a Tennessee judg- 
ment, obtained under a statute requiring no notice or citation, was held of no validity 
whatever. (Patterson v. Mayfield’s ex’rs, 10 Lou. Rep. (Curry,) 220. See Warren 
v. Hall’s ex ’re, id. 577 ; but see Pool v. Brooks, id. 14, 18.) In Massachusetts, in a 
suit on a judgment against the defendant as bail, recovered in North Carolina by 
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scire facias on a return of two nihils, the defendant showed that he had no actual no- 
tice of the judgment against his principal, and no notice that any process had been in- 
stituted against himself as bail. It was proved, however, on the trial, that by the laws 
of North Carolina and the usage there, the bail was so far a party to the record 
against his principal, as to be bound to take notice of the proceedings against the prin- 
cipal and the subsequent proceedings against the bail. And the court held, that the 
want of actual notice under such circumstances, did not prevent the judgment from ope- 
rating conclusively. “ The defendant,” say they, “ must be considered as affected by 
that constructive notice, which would avail the plaintiff just as effectually as if an actual 
notice were given ; so far, at least, as we are to consider the matter.” (M’Rae v. 
Mattoon, 13 Pick. Rep. 53.) A similar doctrine seems to prevail in Ohio ; (Poorman ▼. 
Crane, 1 Wright’s Rep. 347. See Spencer v. Brock way, 1 Hamm. Rep. 259.) 

Indeed, notwithstanding some respectable opinions to the contrary, we venture to af- 
firm that in order to give the constitution and act of congress their legitimate effect, both 
principle and authority require, that the judgment of a neighboring state should be 
treated in all respects as though the court before which it is brought were sitting and 
acting under the laws of the state where it was rendered. (Hinton ▼. Townes, 1 Hill’s 
Rep. 439, per O’Neall, J. delivering the opinion of the court. See also per Catron, J. 
Hunt v. Lyle, 8 Yerg. 142, 144.) If it would be conclusive there, it should be held 
equally so in etery other state. An exception to the generality of this proposition might 
very properly be allowed where the local law, in virtue of which the court rendering 
the judgment proceeded, infringed upon the sovereignty of other states with regard to 
their own citizens'; but thus qualified, it will be found sustained not only by M’Rae 
v. Mattoon, supra, but by a majority of the cases cited in the next preceding note, 
(p. 897.) We think it strongly sanctioned, moreover, by the opinion of Washington, 
J. in Green v. Sarmiento. (1 Peters’ C. C. Rep. 74.) “In some of the states,” he 
says, “perhaps judgment upon an attaehmant maybe conclusive only as to the thing 
attached ; in others, it may be so as to the matter decided, and to operate against the 
person and estate of the defendant generally. In others again, the judgment may be 
so far inconclusive that it may be opened and examined upon the performance of cer* 
tain conditions, within a limited period. The present case affords a strong illustration. 
The judgment is against Sarmiento and Mahoney, although process was notserved on 
the latter, nor did he appear or take defence. Is the judgment, by the law of New- 
Yorkj conclusive as to Mahoney ? Possibly it might be so, upon the ground that it 
was a partnership transaction ; and that as one partner may bind, so may he defend 
his associate. But a different course of reasoning might prevail in other states, and 
the law might consider it only priroa facie evidence, or no evidence at all, against the 
defendant, who was not served with process. These, and a variety of other cases 
which might be put, show the wisdom of the legislature in giving to such judgments 
only such credit as they possess in the state where they were rendered. Now let me 
ask this question of those who deny the conclusiveness of the judgment : If a court in 
Pennsylvania should declare, that a judgment of a court of New- York is evidence only 
that such a judgment was rendered, and that the same is only prima facie evidence 
that a debt is due or not due ; does that court give such faith and credit to such judg- 
ment, as is given to it by the laws and usages of the state of New-York, which pro- 

Vol.I. # 115 


. Digitized by ^ooQle 


914 


Of Sentences in Cowrie of Admiralty , [Ch. 3. 

nounce it to be evidence, and conclusive evidence, not only of the existence of the judg- 
ment, but of the right which it has decided ? If, then, you deny to such judgment the 
force and effect given to it by the laws of New-York, you deprive it of the same faith 
and credit which the laws attribute to it; and in truth, the latter expressions, as used 
in the act of congress, are synonymous with the former.” The same learned judge 
further remarks — “It is said, that the judgment which thus claims an exemption from, 
re-examination, may have been ex parte ; the defendant having had no opprtunity to 
make his defence. If the law of the state does not prohibit such an outrage upon the 
immutable dictates of justice, then the court which inadvertently gave the judgment, 
or a superior court, would provide the redress. If the law or the courts should leave 
the injured party without remedy, I will not say (because in this case it is unnecessary,) 
whether the courts of another state would be bound to consider such judgment con- 
clusive. But if they should be so bound, then I can only say, that the act of congress 
was not passed with sufficient consideration ; and that it may and ought to be so 
amended as to give a conclusive effect to judgments only in cases where the trial was 
perfectly fair, and where both parties were, or might have been heard.” (id. 81, 2, 3.) 
The editors of the American edition of Mr. Starkie’s Treatise on Evidence, observe on 
this subject, that “ it follows, perhaps, from the construction given by the supreme 
court of the United States to the constitution and to the statute of 1790, that a judg- 
ment upon an attachment merely, without actual notice to the defendant, must have 
the same effect when put in suit in another state, as it has in the state where it was 
rendered. If in such case, therefore, a judgment thus rendered, is in any state conclu- 
sive only as to the property attached, it can have no greater effect, when sued in 
another state. Whereas, if in any state such judgment is conclusive as to the matter 
decided, and will operate against the person and estate of the defendant generally, or 
is so far inconclusive that it may within a limited time be opened and examined, upon 
the performance of certain conditions, the same effect is to be given to it in the courts 
of other states.” And they add, that this is the view taken of the subject by Wash- 
ington, J. in Green v. Sarmiento, supra, (2 Starkie’s Ev. 233, note, 6th Amer. ed.) 
The same doctrine seems to be supported by Pennington, J. in Curtis v. Gibbs, (1 
Pennington’s Rep. 399 et seq.) The latter part of his opinion, in which the whole 
court seem to have concurred, is as follows : “ It appears by the record produced, that 
the judgment and proceedings on which this action is founded, is a proceeding on a 
foreign attachment. The court will take notice of the record itself, and examine 
whether it is of such a nature as to be entitled to full credit or not; and whether it 
would be conclusive evidence of a debt in the courts of the state whence it is brought. 
And l am not ready to say, nor do I believe, that a judgment founded t>n a foreign at- 
tachment, would be conclusive evidence of a debt in the courts of Pennsylvania.” 
He then proceeds to show that such proceedings are from their nature ex parte 
and inrem — that they are not of a common law character, but special remedies, de- 
pending in this country upon our acts of the legislature, and in England upon the cus- 
tom of particular cities— that very little credit is given to judgments thus obtained in 
the courts of Westminster Hall, the original debt being there liable to be controverted, 
not from any disrespect to the court which rendered the judgment, but from the facili- 
ties which such proceedings afford for fraud and error, and for collusion between the 
plaintiff in the attachment and the garnishee. He concludes thus — “ We therefore, in 
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my opinion, have a right to presume -that the courts of Pennsylvania would su£ 
er the defendants in this action to plead nU debet . For this reason, I am of opin- 
ion, that the plea of nil debet is good, and that of course the defendant must have 
judgment.” (id. 406.) The decisions in South Carolina also, are in favor of ac- 
cording a complete domestic operation to the judgments of neighboring states. 
Per O’Neall, J. — “After reading the constitution of the United States, and this pro- 
vision of the act of congress, it would seem too plain to admit of doubt, that a recov- 
ery in another state must, when authenticated as directed by the act, be regarded for 
aH the purposes of evidence in this state, to have precisely the same effect, as if the 
case was trying in the state where the judgment was recovered.” (Hinton v. Townes, 
1 Hill’s Rep. 439, 444.) “ Would such a plea be good in the cpurts of the state whence 
the judgment is ? The question concedes to the judgment the faith and credit which 
it would have at home, and this is giving effect to the act of congress. It is not pre- 
tended that the plea would be good in the slate from which the judgment comes, and 
therefore it cannot be good here.” (id. 445.) Further, see Beech v. Abbott, 6 Verm. 
Rep. 591, 2, per Williams, J. and the cases cited ante, note 619, p. 860, 1. 

Within the principles allowing the judgment of another state to be impeached for 
lack of jurisdiction, it has been held in Tennessee, that no action could be maintained 
on a Mississippi decree, rendered against one who died during the pendency of the 
suit. (Kelly v. Hooper’s ex’rs, S Yerg. Rep. 394.) 


NOTE 638— p. 359. 

The officer’s return to an attachment, in which he described the defendant as late 
of a particular place, has been deemed evidence that he was a non-resident of such 
place. (Robinson v. Ward’s ex’rs, 8 Johns. Rep. 86, 90, 91.) 


NOTE 639— p. 858. 

United States v. Nourse, 9 Pet. 8, 28. Strike v. M’Donald, 2 Har. & Gill, 191, 
216. Irvin v. Divine, 7 Monroe, 246, 7. Garnett v. Macon, 6 Call, 338. Arnold v. 
Styles, 2 Blackf. 391, 393. Bugg v. Norris’ lessee, 4 Yerg. 826. Hunt v. Lyle, 6 
Yerg. 412. An existing judgment or decree of a competent court, upon a matter 
within its jurisdiction, is conclusive of the rights of the parties, on the same point, in 
any other court of concurrent jurisdiction, (see the cases to this point cited infra, in 
a note to p. 390 of the text ;) nor do the decrees of a court of equity form 
any exception to the general rule. (Starke v. Woodward, 1 Nott & M’Cord, 
329, note. Ante, note 587, p. 828, S. C.) In this case, being between the same par- 
ties, it was held to bar an action of trover. A decree is a bar in a subsequent contest 
between the same parties on the same demand. (Garner’s adm’r v. Strode, 5 Litt. 
314. Thompson v. Clay, 3 Monroe, 359, 360. Cates v. Loftus’ heirs, 4 Monroe, 
443, 4.) A decree on a bill filed alleging payment of a note, declaring that the facta 
alleged in the bill as amounting to payment were not true, was held to conclude 
against evidence of the same facts offered to show payment in a suit at law on the 
•ame note. (Coit v. Tracy, 8 Conn. Rep. 268, 276.) A bill was filed by distributees 
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against administrators, on which the latter accounted for the hire of slaves. Then 
one of the distributees died, and her husband filed his bill against the administrators 
and remaining distributees for a partition and account of hire. . ^jd, that lie was 
barred as to the hire accounted for in the former suit. (Irvin v. Divine, 7 Monroe, 
246, 7.) A junior mortgagee made party to a bill of the elder for a foreclosure, and 
failing to defend, will be barred of his right to redeem. (Cooper v. Martin, 1 Dana, 
23, 27.) An injunction issued at the suit of N. to stay an ex parte treasury warrant of 
distress on a treasury account against him* The cause was heard ; large allowances 
were made to N. against the United States; and the injunction made perpetual. 
Held, that this suit concluded the United States against their action to recover the 
same account. (United States v. Nourse, 9 Pet. 8, 28.) The defence by an endorser 
was special, and had been heard, and relief denied in chancery. Held conclusive 
against it at law. (Winans v. Dunham, 5 Wend. 47.) 

In Connecticut, the decree must specially find the matter to operate as a bar. On 
a bill alleging a mistake, and seeking to rectify a deed, a decree finding all the facts in 
the bill untrue, was held, 1. To negative the court’s jurisdiction, which h had not, 
unless the amount in dispute was less than a given sum which was averred in the bill ; 
and 2. That the finding was not so particular as to conclude against litigating the 
point in another cause. (Abbe v. Goodwin, 7 Conn. Rep. 377, 382, 3.) And 
see Fair man v. Bacon, 8 Conn. Rep. 418. But see Coit v. Tracy, 8 Conn. Rep. 
268, 276. 

The general dismissal of a bill may be pleaded in bar to a subsequent bill for relief 
on the same subject matter. (Holmes v. Remsen, 7 John. Ch. Rep. 286.) In eject- 
ment, which was defended on the ground of a judgment, fi. fa., and sheriffs sale, the les- 
sors would have attacked the sale for fraud ; but held, that they were concluded.by a dis- 
missal of their bill filed to set aside the same sale on the ground of fraud. (Morgan’s heirs 
v. Patton, 4 Monroe, 453, 457, 8.) A decree dismissing a bill, on an entry, where the de- 
fendant had relied on an adversary possession under his elder grant for twenty years, 
and the court declared such possession to be the ground of the decree, was held per- 
tinent evidence on the question of such possession, in an action of ejectment by the 
complainant claiming to recover on the ground that he had held the possession for the 
same time ; but not conclusive. (Speed v. Braxdell, 7 Monroe, 568, 572, 3.) A 
bill filed on the j equity side of the U. S. C. C. of Georgia by the maker of a note, for 
relief from a judgment against him because the endorser had paid it, was dismissed, 
and the plaintiff paid the judgment. On a bill subsequently filed in the U. S. C. C. 
Sd Cir. Pennsylv., to recover back the money, the same facts being relied on to show 
payment as in the former suit, that was held a bar. (Montford v. Hunt, 3 Wash. C. 
C. Rep. 28.) 

Mere dismission, however, for want of prosecution, is no more than a non-suit at 
law, (ante, note 589, p. 336,) and therefore concludes nothing either against the com- 
plainant (the tenant in tail) or his issue (the privy in estate.) (Ball’s lessee v. Ball, 2 
Fox & Smith, 249, 262.) A bill dismissed without prejudice shall not bar; nor will a 
decision on summary application, which goes off for want of notice or some other form- 
ality, bar a renewed application in proper form. (Bleight v. M’llvoy, 4 Monroe, 142, 
143, 4.) And a bill dismissed for want of parties should be dismissed without preju- 
dice. If not, on appeal, the appellate court may remand the cause, with directions, 
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either to add the proper parties, which should almost always be allowed, or to correct 
the style of the dismission by pronouncing it to be without prejudice. (Thompson v. 
Clay, 1 J. J. Marsh, 413, 417.) But see an opinion of the late Judge Mills, id. 419, 
et eeq., objecting to such direction ; and insisting that the chancellor below ought to 
have discretion to dismiss absolutely, or without prejudice, or let the cause stand over, 
and that he is not controllable by appeal. 

Facts found by a former decree which are not necessary to uphold the decree, do 
not conclude the parties. (Coit v. Tracy, 8 Conn. Rep. 268, 276.) And see this and 
other cases to this point cited ante, note 587, p. 826, and especially Hopkins v. Lee, 
stated in same note, p. 827, from 6 Wheat. 109. On a bill to foreclose a mortgage, 
and a defence that the debt had been paid in part, the court found certain circum- 
stances (and inter alia, certain money paid) specially, without in terms pronouncing 
on their effect, or drawing a conclusion of part payment or not; but decreed a fore- 
closure in opposition to the claim of payment. Held, that in a subsequent suit by the 
mortgagor’s administrator to recover of the mortgagee’s representative the money 
claimed to have been paid in the former suit, the proceedings were not evidence as to 
the facts found, as they were not pertinent or necessary to uphold the decree. (Fair- 
man v. Bacon, S Conn. Rep. 418, 425, 6.) The dismissal of a bill in equity does not 
bar a suit at law, where it does not cover the same ground ; as where, for aught that 
appeared, it might have been dismissed, because the case was not one of equity juris- 
diction. Such a decree was held not to conclude against an ejectment at law. It 
proves nothing for or against a strictly legal title ; but operates in a court of law only 
when it appears that the same matter has been directly decided in the court of equity. 
(Wright’s lessee v. Deklyne, 1 Pet C. C. Rep. 199, 202.) If a decree find an imma- 
terial fact, it will not prove that. (Hotchkiss v. Nichols, 3 Day, 138.) See ante, note 
587, p. 826. The dismissal of a bill for specific execution of a parol contract to con- 
vey land, is not a bar to an action for the recovery of money paid on such contract. 
(Webb’s heirs v. Webb’s adm’r, 6 Monroe, 163, 165.) And where a bill is filed on 
such contract to charge the land with the money advanced, or fix a resulting trust in 
a third person who purchased from the vendor, and both objects fail for want of 
proof, and the bill is dismissed ; this will not bar an action for the money advanced by 
the vendee. (Hickey v^ Young, 1 J. J. Marsh. 1, 4.) The subject matter of the two 
suits should appear to be the same. (Newson v. Lycan, 3 J. J. Marsh. 441, 2. Pleas- 
ants v. Clements, 2 Leigh, 474.) The dismissal of a bill filed, charging fraud in the 
sale of a chattel, and claiming to avoid the sale on that ground, is no bar to an action 
at law to recover damages for the breach of a warranty in a sale, for the questions are 
not the same — fraud to avoid the sale being different from that entitling to damages in 
an action brought on the warranty in affirmance of the sale. (Pleasants v. Clements, 
*2 Leigh, 474, 483.) A judgment had been formally satisfied by selling the defendant’s 
supposed property by execution ; but it finally turning out that the title was in anoth- 
er, a bill was filed by the plaintiff against the defendant to relieve the former from the 
consequences of the sale by reinstating the judgment, and compelling actual payment. 
In declaring that such a case was proper for chancery, the judge said that the decree 
would be no bar to a bill founded on the same equity, to subject the defendant’s choses 
in action on the ground of his insolvency. (Per Robertson, C. J. in Price v. Boyd, 1 
Dana, 436.) Where a link in the chain of title to land is the proceedings and. decree 
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for the sale of heirs’ land, if the record do not contain evidence that they were heirs, 
this must be proved aliunde. (Beckwith v. Marry man, 2 Dana, S71, 378.) 

A decree may be relevant in some of its parts, but not in others; and if offered en- 
tire as evidence when some portions of it alone are relevant, it should be rejected in 
toto. (Chiles v. Conley’s heirs, 2 Dana, 21, 2.) The rule as to proof by records is, 
that the whole need not be produced, or at least, not read ; but only so much as con- 
cerns the matter in question. (Per Boyle, C. J. in Francis v. Hazlerig’s ex’rs, 1 
Marsh. Kentucky Rep. 95.) 

An interlocutory decree of another state has been deemed no bar. The chancellor 
of Virginia pronounced an interlocutory decree on the construction of a will, declaring 
the complainant entitled under it to a moiety of certain slaves. But before the decree 
could be made final, the defendant removed to Kentucky, where the plaintiff now filed 
his bill for partition of the slaves. Held, that as the Virginia chancellor had power 
to set aside the interlocutory decree, it did not conclude ; and the Kentucky court 
differing from him in the construction of the will, dismissed the bill. (Baugh v. Baugh, 
4 Bibb, 556.) 

The common law rule in respect to judgments equally applies to decrees in chan- 
cery, that the order or decree is not evidence against strangers, but is confined in its 
operation to parties or privies. (Rice v. Cannon, Car. Law Repos. 493. Anonymous, 
Car. Law Repos. 195. Per Duncan, J. in M’Pherson v. Cunliff, 11 Serg. & Rawle, 
433. Ives v. The Commissioners of Ins. 1 Wright’s Rep. 626. Carter v. Bishop, I 
Hill’s Rep. 403. Loop v. Summers, 3 Rand. 511. Mankin v. Chandler, 2 Brockenb. 
125. Dorsey v. Gassaway, 2 Har. & John. 409. Newson v. Lycan, 3 J. J. Marsh. 
440, 441. Parks v. Jackson ex dem. Hendricks, 11 Wend. 442. Frazier v. Frazier’s 
ex’rs, 2 Leigh, 642, 644, 650. Brown v. Wyncoop, 2 Blackf. Rep. 230, 231. Beck- 
with v. Marryman, 2 Dana, 371, 373.) 

A decree against a guardian touching the ward’s land is not admissible against the 
latter. (Este v. Strong, *2 Hamm. 404, 5, 6.) The attachment of an equity of re- 
demption creates a lien, and the attaching creditor will not be affected by a decree of 
foreclosure on a bill filed subsequent to the attachment, unless he be made a party. 
(Lyon v. Sanford, 5 Conn. Rep. 544, 546, 7.) Such a decree on a bill brought by the 
first mortgagee, will not affect the assignee (not a party,) of the second mortgagee. 
(Swift v. Edson, 5 Conn. Rep. 531.) A roaster’s deed under a decree directing it, is 
not, per se, sufficient evidence in trespass to try title (ejectment,) against a defendant, 
not a party or privy to the chancery suit. (Drayton v. Marshall, 1 Rep. Const. Ct. 
184.) In general, a decree against the cestui que trust , will not affect the trustee. 
(Thomas’ trustees v. Brashear, 4 Monroe, 65, 68.) Junior incumbrancers known to 
the senior mortgagee should be parties to his bill for a foreclosure. And even though 
they are not known to him, and he have no notice of their claim, still they are not 
barred by the decree of foreclosure ; but may still come in and redeem. Held, of the 
holder of a junior mortgage or other incumbrance or the equity of redemption. (Cooper 
v. Martin, 1 Dana, 23, 25. Haines v. Beach, 3 Johns. Ch. Rep. 459, and the cases 
there cited.) A writing binding the obligor to convey land, is a covenant real, which, 
if not broken in the lifetime of the covenantee, goes to his heirs ; if broken in his life- 
time, it goes to his personal representative, who is entitled to the damages for the 
breaeh. And though the covenantee in^his lifetime and after the breach, may have 
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sought a specific execution by bill in chancery, and his heirs may have revived the suit 
and obtained the decree, without making the personal representative a party, he will 
not be bound by it ; his right to the damages is not destroyed, nor his action barred 
by such decree. There may be a decree in favor of the heirs for a specific execution 
saving the rights of creditors ; but the personal representative is an indispensable 
party ; and his right is not affected where he is omitted. (Combs v. Tarlton’s adm’rs, 
2 Dana, 464.) A person cannot be bound by a proceeding which in effect divests him 
of a legal right and transfers it to another, unless he be a party, (id. 466.) A decree 
cancelling a sale made by a lunatic, in a suit in which his vendee was not before the 
court, does not bind the latter. (Cates v. Woodson, 2 Dana, 452, 454 , 5.) 

A slave has been held an exception to the above general rule. Where a testator 
declared him free at 25 years of age, a decree against the executors, made before the 
slave reached that age, nullifying the will, was therefore held conclusive on the slave, 
who could not be made a paTty. (Chasteen v. Ford, 5 Lilt. 268, 270.) 

A decree on the merits against the party, (the tenant in tail,) shall conclude his privy 
in estate, (the issue in tail.) Agreed, in Ball’s lessee v. Ball, 2 Fox & Smith, 262 et 
seq. per Bushe, C. J. A decree of foreclosure and sale was held conclusive in trespass 
(ejectment,) by the purchaser against the defendant, though not a party, who entered 
under the mortgagor a little before or just after bill filed. (Griffin v. Wardlaw, 1 
Harp. Law Rep. 481.) 

A feme covert is bound by a decree equally as if sole ; and especially, if after be- 
coming sole she acts in confirmation of the decree. (Bradstreet v. Clarke, 12 Wend. 
602, 670, 1 ; and see Martin v. Martin’s heirs, 5 Mart. Lou. Rep. N. S. 165. Brous- 
sard v. Bernard, 7 Lou. Rep. (Curry,) 216, 223, 4.) 

Nor can a person, not a party to a bill, use the decree as to the facts it finds, as evi- 
dence against one who was a party. (Dorsey v. Gassaway, 2 Har. & John. 409.) To 
warrant the former decree as evidence, both parties, or those under whom they claim, 
must be parties to both suits; for one cannot take the benefit of a suit, who would not 
have been prejudiced had it gone against him. (Paynes v. Coles, 1 Munf. 373. Per 
Roane, J. id. 394. Rees v. Lawless, 4 Litt 218, 219.) “ The rule is, that a judgment 
or decree cannot be evidence in favor of any one against whom it cannot be used.” 
(Rees v. Lawless, 4 Litt 219, per Boyle, C, J. Per Mills, J. in Thompson ▼. Clay, 

3 Monroe, 361, 2.) And it was held, in one case, that a plea at law of a former suit 
depending in equity, could not be sustained where the parties in each suit were not 
nominally the same, though the suit at law was against the same defendant as the for- 
mer, and averred to be for the benefit of the complainat in equity. (Davis v. Hunt, 2 
Bail. 412.) The rule is laid down with great strictness on English authority by Harper, 
J. in S. C. (id. 415.) A record which cannot be used against parties to a suit on trial, 
because some of them were not parties to the record, cannot be u8ed for them. (Chiles 
v. Conley’s heirs, 2 Dana, 21, 2, 3.) 

But this rule of strict mutuality of parties is not universal. On an injunction bill filed 
by T. against Young and Martain as administrators of Jackson, and one Clay in his 
own right, praying a discount on a judgment obtained by the two former on two notes 
in favor of Clay against T., assigned by Clay to Young and Martain ; the defendants 
pleaded a former decree against T. on the merits, upon a bill praying the same relief; 
but the former bill alleged that the assignment of one of the notes was to Young alone. 
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and that the other note was assigned to Young and Martain, without averring that 
they received the assignment in their capacity of administrators. As to the latter va- 
riance, the court held it merely one of description, and not, therefore, material. As to 
the other note, they admitted that Martain, one of the now defendants, was not to 
be considered as a defendant in the former bill ; hut if T. had succeeded against Clay 
and Young, neither of them could have asserted their claim on the note afterwards ; 
T. made too few parties, and the decree was, therefore, erroneous; but still, not being 
reversed, it was binding. He wa3 not entitled to take relief against one of two hold- 
ing the same right, and then proceed against them jointly. (Thompson v. Clay, 3 
Monroe, 359, 360, 1.) Though a decree against several defondants will not afieet 
the rights of one who was not before the court, and is erroneous as to all; yet, until 
reversed, it is operative on those defendants who were regularly before the court. 
(Cates v. Woodson, 2 Dana, 452, 455.) 

The decree and proceedings in chancery are equally admissible as a record at law, 
to show ran ipsam, though between strangers, and especially between privies. 
(Schooling v. M’Gee, I Monroe, 234.) Where F. stipulated that if there was a de- 
cree for a deed of certain land for which he (F.) held a note of M., payment should 
be postponed till the title was tried, and if the land should be lost, the note should be 
void ; the record of such decree was held evidence against F. and his assignee in a suit 
with respect to the note. (Schooling v. M’Gee, 1 Monroe, 232, 3.) A decree of fore- 
closure and sale were held evidence in deriving a title to premises between persons, 
strangers to the defendant, though he was no party to the suit for foreclosure. (Sin- 
clair v. Jackson ex dem. Field, 8 Cowen, 543, 578.) Such a decree is evidence of the 
mortgage, which need not be produced, (id.) In like manner a decree in favor of A. 
against B. that the latter make title, was received as evidence of a power of attorney 
to sell from D. to B., in trespass (ejectment,) brought by A. 8gainst C. a stranger. 
(Koogler v. Huffman, 1 M’Cord, 495.) So a decree for specific execution in design- 
ing a title was held evidence of its own existence and its effect against a stranger. 
(Hall v. Carruth, 1 M’Cord, 507. And see Barney v. Patterson’s lessee, 6 Har. & 
John. 182.) A decree that the vendor of land shall convey to a third person, though 
the vendee be not a party, dissolves the relation of vendor and vendee, and the latter 
may obtain title from a third person ; and on ejectment by his vendor, the articles of 
purchase shall not conclude as to the title ; but the decree is admissible as evidence 
against the vendor, though it be between third persons. (Logan v. Steele’s heirs, 7 
Monroe, 101, 106, 7.) A decree obtained by the purchaser of land against M. the 
enterer, by which the title of M. was decreed to the complainant, has been held evi- 
dence against a third person, purchasing such title afterwards, of the facts which it 
proves. And in this case it was received to show that the person in whose favor it 
was rendered, had paid M. the consideration for the land, and so was a bona fide 
purchaser. (Irby v. M’Kissack, 8 Yerg. 42.) In Louisiana, a judgment or decree in 
favor of minors against the representatives of their tutor, connected with the tacit 
mortgage which the old code created on the land of the tutor as security in favor of 
the minor, was holden to be prima facie evidence of the debt in favor of the minors, as 
against persons claiming the land of the tutor under a sale and conveyance by him. 
(Winter v. Thibodeaux’s ex’rs, 8 Lou. Rep. (Curry,) 193, 199.) But it is-gubject to 
be assailed as fraudulent or collusive, (id. 199.) 
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How far a decree against an executor is evidence of a debt against devisees, on a 
bill filed to charge the real estate, is a question upon which there has been some slight 
diversity of opinion. In Maryland, it seems to be no evidence of the debt, nor to affect 
the heirs or devisees in any respect. (Duvall v. Green, 4 Har. & John. 270. See al- 
so Harwood v. Rawling’s heirs, id. 126. Carnan v. Turner, 6 id. 65. Gaither v. 
Welsh, 3 Gill &. John. 259.) In New- York, the same doctrine has been recognized ; 
(Osgood v. Manhattan Co. 3 Cowen’s Rep. 612, per Sudam, senator. Scott v. Young, 
4 Paige 542, 546, per Walworth, Ch.) So also it seems in Tennessee; (Neal v. 
M’Combs, 2 Yerg. Rep. 10.) In Virginia, an early case, (Mason’s devisees v. Peter’s 
adm’rs, 1 Munf. Rep. 437,) inclines strongly in favor of the rule as understood in Ma- 
ryland and New*York ; and in Deneall v. Stump’s ex’rs, (9 Peter’s Rep. 528, 531,) 
Marshall, C. J. says — “ It is understood to be settled in Virginia, that no judgment 
against the executors can bind the heirs, or in any manner affect them.” But several 
years before the latter decision, the same learned judge, in the C. C. of the U. S. for 
the district of Virginia, held, that a decree against the executor was prima facie evi- 
dence against the heir or devisee, though not conclusive. (Garnett v. Macon, 6 Call, 
309. S. C. 2 Brockenb. 185, 213.) 

The regularity or error of the proceedings in the court of chancery where the 
matter was previously heard is not the subject of inquiry.; held, of the U. S. circuit court 
in Vermont, (Bates v. Delavan, 5 Paige, 299.) In this case the circuit court had erred 
in granting relief in a case not proper for it. (id. and see per Duncan, J., in M’Pher- 
son v. Cunliff, 11 Serg. &. Rawle, 433.) The decree is not impeachable by an action 
for fraud, while it is in force; held, in an action on the case for obtainining a chancery 
decree on a false and forged evidence, (Peck v. Woodbridge, 3 Day, 30, 36.) Not* 
collaterally in any form because the merits were wrongly decided. (Garner’s adm’r v. 
Strode, 5 Litt. 314.) Nor because it w T as entered as on the merits by mistake, when 
it was intended to be a dismission for want of prosecution, (id.) Where there was an 
audit and decree against a trustee to pay over monies; in an action subsequently 
brought on his trustee bond and on executing a writ of inquiry, evidence that he had 
not received assets as trustee to satisfy the decree, was held inadmissible as impeach- 
ing the decree which went on the ground of assets. (Butler v. The State, use of 
Contee, 5 Gill & John. 511.) In ejectment, a party claimed title under a decree of sale 
against unknown owners, pursuant to a statute requiring, to warrant the decree, proof 
by affidavit that the owners were unknown. It was objected that no such proof ap- 
peared to have been made, as the law required, by affidavit annexed to the bill. Held 
error or irregularity only, not a want of jurisdiction, and that the decree could not be 
questioned for the former cause. (Berry v. Berry’s heirs, 3 Monroe, 266, 7.) But see 
Denning v. Corwin, 1 1 Wend. 652, from which it appears that this would be a want of 
jurisdiction and all would be void. (See 2 N. Y. R. S. 322, § 35, in connection with 
id. 330, § 84 & 85.) In case against a sheriff for neglect to levy under a fi. fa. from 
chancery, though it was plainly irregular by the practice of the court, yet not being set 
aside, the court of law would not allow the irregularity to be set up as a ground of 
defence. (Harvey v. Huggins, 2 Bail. 252, 263, et seq.) The justice of the former 
decree cannot be questioned by an answer to a bill of revivor. (Arnold v. Styles, 2 
Blackf. 391, 393.) 

Vol. I.* 116 
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“ It is very important to see how purchasers under an order of sale by a court of 
chancery stand, where sales can only be resorted to for payment of judgment creditors, 
in default of personal estate. A purchaser under the decree is never affected by even 
a palpable error in the decree, e. g. in not giving day to a judgment creditor to show 
cause, or in directing too much to be sold, or in decreeing sales to satisfy judgment 
debts without an account of the personal estate.” (Per Duncan, J. in M’Phereon v. 
Cunliff, 1 1 Serg. Rawle, 433.) 

A decree of foreclosure and sale were proved in deraigningthe plaintiff’s title. The 
defendant objected certain irregularities ; but the court answered that he could not do 
this, as he was a stranger claiming on the ground of title paramount. (Sinclair v. 
Jackson, ex dem. Field, 8 Cowen, 543, 578.) 

But jurisdiction is inquirable into. (Hines v. Oldham, 2 Monroe, 267. Williams v. 
Preston, 3 J. J. Marsh. 603, 607, 610. Rogers v. Wood, 3 Barn. 8c Adolph. 245.) 
Agreed, per O’Neal, J. in Harvey v. Huggins, 2 Bail. 263. And it was held of a decree 
of the U. S. circuit court of Vermont, that a part of its decree being in rem , was good 
as to a non-resident having no notice ; but another part in personam was held void. 
(Bates v. Delavan, 5 Paige, 299, 304.) And per Walworth, Ch. “ By the lex loci rei 
sitcc , property belonging to a person who is not within the jurisdiction of a court of law 
or equity may be made subject ’to the jurisdiction of the court, so as to render the 
judgment or decree of such court binding, as a proceeding in rem , against the property 
within its jurisdiction. But where the defendant or any party proceeded against does 
not reside in the state or country where the suit is brought, and is not served with pro- 
cess and does not appear, the judgment or decree in such suit will not be allowed to 
operate in personam , against such party, in the courts of any other state. 

“ This question appears to have arisen and been decided in the same way in nearly 
half of the states of the Union; and I am not aware that the courts of any state have 
held such a proceeding conclusive upon the rights of a party proceeded against, who 
has not appeared or otherwise submitted his rights to the decision of the court in 
which such proceedings were instituted. (See 1 N. Hamp. Rep. 242 ; 6 Pick. Mass. 
Rep. 232 ; 4 Conn. Rep. 380 ; 2 Verm. Rep. 263 ; 5 John. Rep. 37 ; 1 Dali. Penn. 
Rep. 261 ; 2 Leigh’s Virg. Rep. 172 ; 1 Dev. N. C. Rep. 187 ; 1 Bailey’s S. C. Rep. 
242; Hard. Kent. Rep. 413; 2 Yerg. Tenn. Rep. 484; 6 Ham. Ohio Rep. 44, 117 ; 
2 Blackf. Indi. Rep. 108; 1 Breese’s 111. Rep. 259; 2 Stewart’s Alab. Rep. 280, 399, 
445 ; Missouri Rep. 517, 529 ; 3 Mason’s C. C. Rep. 251.)” The learned chancellor 
also cites and adopts the argument of Judge Story, (Confl. of Laws, 458, § 546. Idem, 
508, § 609.) That jurisdiction is inquirable of, see also Williams v. Preston, 3 J. J. 
Marsh. 610; and per Duncan, J. in M’Pherson v. Cunliff, 11 Serg. 8t Rawle, 433 ; 
Abbe v. Goodwin, 7 Conn. Rep. 377, and ante, note 637, p. 903 et seq. A decree of a 
county court requiring a defendant (a resident of the county) to convey lands situate 
in another county, does not operate in rem so as to affect the title to the land, but can 
be enforced in personam only. (Aldridge v. Giles, 3 Hen. 8c Munf. 136.) But juris- 
diction of the person, even in a court of chancery of a neighboring state, will be pre- 
sumed, as well as that it acted in all other respects within its jurisdiction, and hence 
such jurisdiction need not be averred in pleading the decree ; e. g. actual notice to the 
party will be presumed. If he had not any notice, it lies with him to shew that ; and 
if the notice was constructive merely, so as to reduce the decree to the grade of prima 
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facie evidence only, he should show that. (Williams v. Preston, 3 J. J. Marsh. 600, 
603.) But sec Elliot v. Ray, 2 Blackf. Rep. 31, and note (2.) If chancery have not 
jurisdiction of the subject matter, as a bill filed for damages for breach of warranty in 
the sale of a chattel, a general dismissal will not bar an action for the damages. 
(Agreed per Cabell, J. in Pleasanls v. Clements, 2 Leigh, 483.) In debt on a chancery 
decree of Mississippi, against executors, the defendants were allowed to show that the 
decree passed after the death of their testator. No notice being taken of his death on 
the record, the court there had no jurisdiction of the person ; and the decree was 
therefore void. (Kelly v. Hooper’s ex’rs, 3 Yerg. 395, 6.) In Kentucky, as a circuit 
court has no power to enjoin a judgment in another county, a bill for such injunction 
dismissed absolutely will be no bar to a similar bill in the proper court. (Lancaster 
v. Lair, 1 Dana, 109.) 

It is not essential to a decree in chancery, as matter of evidence, that it should be 
enrolled. Even a final decree may be received without that formality. (Bates v. 
Delavan, 5 Paige, 299, 303, 4. Winans v. Dunham, 5 Wend. 47.) In this respect 
there is a difference between chancery and common law courts of record. See ante, note 
550, p. 799. 

The declaration in debt, on a foreign decree, claimed the principal sum, stating it ; 
and the costs, stating them. Plea, nul tiel record. The clerk’s certificate was formal 
as to the principal sum, but not sufficient as to the costs ; being a mere memorandum 
at the foot. Yet held sufficient to support the declaration as to the principal sum, on 
that issue. The mere memorandum of the clerk is no part of the record. (Hunt v. 
Lyle, 6 Yerg. 412.) 

The court will not look into the records of other causes in court, to search for proof ; 
though they may know that it exists there. If pertinent, the records in such causes 
must be regularly introduced as evidence in the principal cause. (Hart v. Bleight, 3 
Monroe, 274.) 


NOTE 640— p. 358. 

See Gresley’s Eq. Ev. 322, 323. These rules were adopted by Oakley, J. in Belden 
v. Davies, 2 Hall’s Rep. N. Y. C. P. 444. They are sustained by various American 
cases. (Owens v. Dawson, 1 Watts, 149, 150. Francis v. Hazlerig’s ex’rs, 1 Marsh. 
Ken. Rep. 93, 94. Rees v. Lawless, 4 Litt. 218.) The doctrine of the text as to bills 
in evidence is ably sustained by Judge Mills’ argument in Rankin v. Maxwell’s heirs, 2 
Marsh. Ken. Rep. 488, 491. And see per Bailey, J. in Rex v. AllTSaints, 1 Man. & 
Ryl. 667. 

A bill formerly filed by the witness was offered in evidence to contradict what he 
now swore. He said his counsel filed it, that he had never read it, but he believed his 
counsel told him what he meant to insert in it The bill was neither signed nor sworn 
to by the witness : held inadmissible. (Belden v. Davies, 2 Hall’s Rep. N. Y. C. P. 433.) 

But on a question whether the parties’ alleged agent had acted within the scope of 
his authority in making a deed, a bill filed by some of the parties, even while infants, 
recognizing the title set up in ejectment, as derived under that deed to one J. was 
received among various other circumstances, though, for aught that appeared, the bill 
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had been filed by counsel and contained merely his own suggestions. (M’Connell v. 
Bodwry’s heirs, 4 Monroe, 992, 395.) Quere. 

And a part of the records of a bill and decree between the same parties, were received 
as evidence to identify land conveyed under the decree with that which the party had 
contracted to convey as the condition on which his antagonist was to pay him money. 
And the court held, that only so much of the proceedings in chancery need be read as 
were pertinent to show the identity. (Francis v. Hazlerig’s ex’re, 1 Marsh. Ken. Rep. 
93, 94, 5.) And per Boyle, Ch. J. “ The general rule on this subject is, that the whole 
of the record which concerns the matter in question should be produced ; and as the 
bill and decree were all that was necessary to shew the identity of the land conveyed, 
and that which the defendants in error had contracted to convey, it was evidently not 
incumbent upon them to produce any other part of the record.” (Francis v. Hazle- 
rig’s ex’rs, 1 Marsh. Ken. Rep. 95.) 


NOTE 64 1— p. 359. 

We saw, ante, p. 154 of the text, and note 292, p. 284, 5, that a clear and positive 
denial on oath must be overcome by more than one witness, or a decree cannot be 
made against the answer. In this general position, there is no disagreement among 
the cases cited, or others. (Bibb v. Smith, 1 Dana, 580, 581. Webb v. Pell, 4 Paige, 
368, 372, 3. • M’Neil v. Magee, 5 Mason, 244. Green v. Vardiman, 2 Blackf. 324. 
Jeni8on v. Graves, 2 Blackf. 440. Hoomes v. Smock, 1 Wash. Rep. 389, 392. Love 
v. Braxton, 5 Call, 537, 542, 3. Gray v. Farris, 7 Yerg. 155.) The answer of a de- 
fendant is equally within the rule, though it be doubtful whether he was properly made 
a party. (Field v. Field, 6 Cranch, 8, 24, 25.) So, whether it answer the charging 
or stating part of the bill. (Smith v. Clark, 4 Paige, 368, 370.) 

We noticed, also, in the same note, that if the answer set up a distinct fact, not re- 
sponsive to the bill, and issue be taken on such fact, it lies with the defendant to 
prove it; for then the answer cannot be taken as evidence. In addition to the cases 
there cited, and to the same effect, see the following: Taylor v. Knox’s heirs, 1 Dana, ' 
391, 394. Green v. Vardiman, 2 Blackf. 324. Green v. Hart, on appeal, 1 Johns. 
Rep. 580. The case of Green v. Hart furnishes a very exact illustration of this rule* 
There the complainant claimed in his bill, that a certain note against the defendant had 
been assigned to him, the complainant, for a valuable consideration, but inquired noth- 
ing as to usury. The defendant in answering, alleged usury in the assignment This 
not being responsive, it was held, that proof of the written assignment, endorsed by the 
assignor, established a valuable consideration ; and the distinct fact of usury being put 
in issue, the defendant must prove it. But had he denied a valuable consideration, it 
would have lain with the complainant to make that out with the usual strength of 
proof required to meet a responsive denial; though the endorsement of the note im- 
ported a consideration, and there was no need of the averment of any consideration in 
the bill. (See the opinion of Spencer, J. 1 John. 590.) 

We likewise noticed what would or would not amount to a clear and positive denial 
within the rule, ante, note 294, p. 287. That the defendant does not recollect, is not a 
depial, nor equivalent to an allegation that he does not believe. (Talbot v. Sebree’s 
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heirs, 1 Dana, 56.) And if he have no personal knowledge of the fact, though he deny 
it, the testimony of one witness will be sufficient to countervail it. (Combs v. Boswell, 
1 Dana, 478, 474.) The answer of a minor by his guardian ad litem , must have some 
effect where it denies a fact, and should be overcome by proof. (Doyle v. Sleeper, 1 
Dana, 531, 541.) Where administrators answer, professing ignorance, &c. but at the 
same time putting the matter distinctly in issue by a denial, how far a court of equity 
will decree on the oath of a single witness against the answer, quere. (Hunt v. Rous- 
manier, 3 Mason, 294, 302.) Even the total omission in an answer to notice facts 
charged in the bill, but not there stated to be within the defendant’s knowledge, and 
which are not presumably within his knowledge, shall not be taken as an admission of 
those facts, but they must be proved : Held, of a bill filed to charge a surety separate- 
ly, which bill charged the death and insolvency of the principal as the ground of pro- 
ceeding against the surety; these two facts not being noticed in the answer of the 
surety. (Long v. Dupuy, 1 Dana, 104, 5.) 

It is also proper to observe, that though an answer responsive to a bill be evidence, 
yet it is but parol evidence, subject, as such, to every objection of incompetency where 
it seeks to vary, contradict, or impeach a writing, &,c. Therefore, where the answer 
admitted a deed, but spoke of its object, in order to vary its apparent effect, though the 
deed was inquired of by the bill, and the answer was responsive as to its execution, 
& c, the answer was held inadmissible when offered to vary its effect. (Jones v. Slu- 
by, 5 Har. & Johns. 372, 381.) 

The general force of an answer as evidence, in any respect, may be overcome by 
strong contradictory testimony in respect to particulars, especially if it amount to the 
establishment of peijury against the answer. (Countz v. Geiger, 1 Call, 190, 192.) 
On trying an issue of fact awarded by chancery, the defendant’s answer being offered 
in his behalf was rejected as proof, because it had been overcome by depositions of 
more than one witness contradicting it. (Cartwright v. Godfrey, 1 Murph. 422.) On 
an issue to try the validity of a will under the Ohio statute, the answer cannot be read. 
(Green v. Green, 5 llamm. 278.) 

Where an answer on oath is waived pursuant to the New-York statute, (2 R. S. 
175, stated ante, note 392, p. 285,) the answer is not evidence in favor of the defend- 
ant for any purpose ; but, as a pleading, the plaintiff may avail himself of its admissions 
and allegations to establish the case made by his bill. (Bartlett v. Gale, 4 Paige, 503, 

507.) 

How an answer in response to the bill is to be construed in other parts in support 
of itself, see Clason v. Morris, 10 Johns. Rep. 524. Although such an answer may con- 
tain circumstances discrediting itself, and making out the complainant’s case contrary 
to a general denial of that case in the answer, yet where the answer denied all fraudu- 
lent intent against creditors, which was charged in the bill, though it admitted certain 
circumstances which might have been relied on as indicia of such intent, the cause be- 
ing heard on bill and answer, held, that the general denial of the intent should prevail. 
(Cunningham v. Freeborn, 11 Wend. 240, 252, 3.) But it would be otherwise if cir- 
cumstances had been admitted showing fraud per se. (id. 252, 8, per Nelson, J.) How 
far an answer, though responsive to the bill, shall be held to destroy its own denial or 
explanations, by the admission of inconsistent circumstances, see Jackson v. Hart, 11 
Wend. 343, and especially the opinion of Savage, C. J. id. 348, 9, and a strong minor- 
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ity of the court of errors, the general views of whom were not denied by the majority, 
though they came to a different result The former thought the circumstances disclos- 
ed by the answer ilself sufficiently strong to overcome the matter of defence it set up. 
The latter thought they amounted to no more than suspicion of its falsity. And see 
Pierson v. Catlin, S Verm. Rep. 272, stated ante, note 293, p. 287. 


NOTE 642 — p. 359. 

One’s answer in chancery being a confession, is always evidence against him, when 
pertinent, whoever may have been parties in the cause wherein it was interposed. 
(Grant v. Jackson, 1 Peak. Cas. 203. Kiddie v. Debrutz, 1 Hayw. 420. Mims r. 
Mims, 3 J. J. Marsh. 103, 109, 110. Per Bayley, J. in Rowe v. Brenton, 3 Mann. & 
Ryl. 271, 2. Roberts v. Tennell, 3 Monroe, 247, 249. Hunter v. Jones, 6 Rand. 
641. Gresley’s Eq. Ev. 323.) 

But it is not at law evidence for the party in any respect, unless his antagonist 
choose to use it, even though it was called out on a bill of discovery for the purpose of 
the very suit at law in which it was offered. It is therefore entirely in the election of 
the party calling for it, whether he will use it or not He may refuse, and prove his 
* entire cause by other evidence, or he may use it and disprove by other evidence, all 
allegations in it detrimental to his cause. (Nourse v. Gregory, 3 Litt. 378.) The 
same rule holds of a bill of discovery in aid of a defence in chancery. Held there, that 
a defendant to a cross bill could not use his answer in evidence, unless it was first in- 
troduced by the plaintiff. (Phillips v. Thompson, 1 Jphn. Ch. Rep. 131.) . 

A demurrer or plea to a bill is not evidence. The now defendant at law had filed a 
bill against the plaintiff, setting up the matter of defence to the present action. The 
plaintiff (defendant in the first suit) had demurred to the bill, but the demurrer being 
overruled, he had pleaded to that part of the bill respecting the defence. The defen- 
dant in the suit at law proposed to read the chancery proceedings in evidence on the 
trial, as amounting to an admission of the matter of defence. But Abbott, C. J., re^ 
fused the evidence, observing that, “ after a demurrer to a bill in equity, if the demurrer 
were overruled, the party might still go on and answer; and that consequently the de- 
murrer was not to be taken as an absolute admission of the facts charged ; and that on 
the same principle a plea in equity could not be so ; for it amounted merely to a state- 
ment of the circumstances to prove, that, supposing the facts charged to be true, the 
defendant is not bound to answer. It could, therefore, no more amount to an admis- 
sion of those facts, than a witness who declines to answer a question can be held to 
admit the fact inquired into.” (Tompkins v. Ashby, 1 Mood. & Malk. 32, 3.) 


NOTE 643— p. 359. 

See the next succeeding note. 

Such is the general rule. (Crumraen v. Cavenah, 1 Mart Lou. Rep. N. S. 632. 
Roberts v. Tennell, 3 Monroe, 249. Lawrence v. Ocean Ins. Co. 11 John. Rep. 241, 
260, per Thompson, C. J. And see ante, notes 200, 201 and 202, pp. 223 to 231, as to 
the taking of confessions together. Also Gresley’s Eq. Ev. 324, 6.) ' But it is not true 
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that because the whole may be read, all parts of an answer indiscriminately are evi- 
dence even at law, and in respect to a bill of discovery. The plaintiff’s counsel having 

read in evidence the answer of the defendant at law to a bill of discovery, and the 
defendant’s counsel offering to read the residue; on objection, the court said — “ The 
bill, if it contain any facts useful to the defendant, is evidence for him against the plaintiff. 
The answer of the defendant is evidence for him, so far as it is responsive to the call 
in the bill for discovery, or connected necessarily with the responsive matter, or ex- 
planatory of it. So far as the answer in such a case sets up matter not responsive to 
the call of the bill, or is not necessarily connected with or explanatory of it, it cannot 
be used in evidence by the party making it. (Methodist Church of Cincinnati v. 
Wood, 5 Ham. Rep. 284, 5.) And though a defendant has a right to claim that the 
whole shall be read and taken together, yet it does not follow that all in his favor shall 
operate as evidence for him of equal weight with that which goes against him. But 
the allegations adverse to the plaintiff may either be discredited by matter apparent on 
the answer itself, as we noticed ante, note 294, p. 287, 8, or by proving perjury in 
6ome particulars, (Countz v. Geiger, 1 Call, 190, 192,) or by direct proof contradicting 
all the allegations adverse to the cause of the party who called for the answer. (Noursc 
v. Gregory, 3 Lilt. 378.) For as we have seen both by the text, ante, 359, and severaj 
of the notes, an answer is like any other confession, and must be governed by the same 
rules; and we saw a great variety of cases, ante, note 202, p. 230, wherein the jury 
might give full credit to the portion making against the party, and reject all that made 
for him, though prima facie, both confession and answer must receive equal credit 
whether for or against, and one would balance the other. (Ante, note 201, p. 226.) 

Where parts of the answer are used as evidence against the defendant in equity, he 
is not entitled as of course even to read the whole. The master of the rolls ruled, that 
if a plaintiff read a passage of the defendant’s answer as evidence of a particular fact, 
the defendant had no right to read, as evidence, any subsequent matter, although it 
might be connected with the passage which the plaintiff had read by such words as 
“ but,” “ and,” &.c. unless the subsequent matter was explanatory of the passage read 
by the plaintiff. (Davis v. Spurling, 1 Russ. &. Mylne, 64.) But the plaintiff is com- 
pellable to read all other passages in the answer which are explanatory of the passage 
read, whether such other passages are connected in point of grammatical construction, 
or separated by passages relating to distinct subjects. (Nurse v. Bunn, 5 Sim. 225. 
And see Bartlett v. Gillard, 3 Russ. 149, infra.) An answer was put in without oath, 
that being waived under the N. Y. statute; and per Walworth, C. in Bartlett v. Gale, 
4 Paige, 507 : “ The plaintiff’s counsel is wrong in supposing that the tvhole answer 
must be taken together as evidence, and that the complainant cannot avail himself of 
the admissions in one part of it, without being also bound by the statements and 
allegations in other parts of the same answer. This is not so, even where the com- 
plainant calls for an answer on oath, except as to those parts of it which are responsive 
to the bill. But where an answer on oath is waived, although, as a pleading, the 
plaintiff may avail himself of admissions and allegations in the answer which go to 
establish the case made by the bill, such answer is not evidence in favor of the defendant 
for any purpose.” 

Where a passage read by a plaintiff refers to another passage, the latter is to be read 
only for the purpose of explaining or qualifying the thing in respect of which the refer- 
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ence is made ; and not for the purpose of introducing new facts which do not explain 
or qualify that thing, though such new facts be connected in grammatical construction 
with that which must be read. (Bartlett v. Gillard, 8 Russ. 149.) 


NOTE 644— p. 359. 

See the next preceding note ; also Lawrence v. Ocean Ins. Co. 11 Johns. Rep. 241, 
260, per Thompson, C. J. Roberts v. Tennell, S Monroe, 249, S. P. adverted to as 
decided ; Peak. Ev, 56, is there cited by Boyle, C. J. and questioned as not being main- 
tainable in principle. 

Roberts v. Tennell decides, that where* at law, the answer in chancery of the de- 
fendant, as put in to the original bill, is used against him, he shall not be allowed to read 
his subsequent answer to an amended bill, though in the same cause. In that case it 
was not offered in explanation of the first merely, but as evidence in general. (3 Mon- 
roe, 249, 250.) “ It is true,” says Boyle, C. J., “ that wherever the declaration of a 
party is used as evidence against him, the whole of it must be taken together, as well 
that which operates in his favor as that which makes against him ; and hence it is an 
established rule, that if an answer of a party is used against him, he has a right to in- 
sist upon the whole of it being read. But regularly it is only the whole statement which 
he makes at the same time, which he has a right to insist upon being read in his favor, 
when a part of it is used against him; and therefore, if a statement made at one time 
is used against a party, it does not make a statement used by him at a different time 
evidence in his favor.” (id. 249. See per Colden, senator, in Murray v. Coster, 4 
Cowcn, 630, S. P. ; and ante, note 201, p. 225, on the point that one distinct confession 
cannot be used to explain, qualify or contradict another.) 


NOTE 645— p. 560. 
See ante, note 294, p. 287, and the next note, post. 


NOTE 646— p. 860. 

See Greeley’s Eq. Ev. 325. 

This distinction, that by calling for discovery on oath, you merely admit the com- 
petency of your adversary personally as a witness, but not the competency of the mat- 
ter he may set up, has been acted upon in other courts, and is obviously a distinction 
which must frequently arise. In Jones v. Sluby, stated ante, note 641, p. 925, we no- 
ticed that it was inadmissible to vary by parol the effect of a written instrument ad- 
mitted by the answer. And the doctrine in the text, that where matter is set up as 
mere hearsay, or indeed, if it appears necessarily to be so on the face of the answer, it 
cannot claim the force of evidence, was, as we saw, recognized in various chancery 
cases, ante, note 294, p. 287. See also ante, note 641, for several cases on the same 
head. 
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NOTE 647— p. 861. 

See Gresley’s Eq. Ev. 824, 5. 

Not only must the answer be taken together, but where it is an answer to particu- 
lar interrogatories in the bill, that also must be read if in existence. Where the bill is 
lost, though you cannot read the answer as such, yet, as against the party answering, 
you are at liberty to read it as something said or written by him. (Per Bayley, J. in 
Rowe v. Brenton, 8 Mann. &. Ryl. 271, 2. Per Ld. Tenterden, C. J. id. 273, and see 
post, 393 of the text) Answers were produced, some portions of which were unintelli- 
gible, per ae, for want of the bill, (which was lost,) such as, that “ we do not know, 1 * 
&c. while other parts were intelligible ; and it was strenuously insisted that they could 
not be read without violating the rule that the whole shall be taken together. But 
Lord Tenterden, C. J. said, if theri be any obscurity in them that willtake away from 
their effect. Bayley, J. agreed to a case cited, that a witness having in his power 
part of a document, which may throw light on the subject, must produce it before he 
can speak. Here, he observed, the party produces all that he has in his power. In 
the absence of the interrogatories, we shall see from the document itself whether it be 
or be not fairly and distinctly intelligible. The answers were receiyed. (id. 272, 8.) 
See Rex v. Picton, 80 Howell’s State Trials, 225 ; Hart v. Harrison, 1 Ford’s MS. 
145, cited 2 Stark. 'Ev. 372, n. (p.) Where the bill of discovery, filed by the defendant, 
prayed the discovery and production of all the defendant’s letters, or those of others 
written to the plaintiff, relating to the debt, and an answer had been filed, and various 
letters brought in, the court refused to receive any of the letters in evidence without the 
production of the bill and answer. Tindal, C. J. said — " The letter offered is not one 
from the plaintiff, but written* and sent to him ; nor is it proposed to put it in with any 
letter in reply. It maybe that the answer would so contradict or explain as to neutralize 
hs effect” (Hewitt v. Piggott, 5 Carr. & Payne, 75.) ft was said by Thompson, Clu J. 
in Lawrence v. The Ocean Ins. Co. (11 John. 260,) that letters called for and disclosed 
by the aoswer, are to be deemed part of it, and cannot be read without the production 
of the answer, inasmuch as the defendant is entitled to have the whole read. But, as 
was suggested in Hewitt v. Piggott, supra, there is a distinction between letters gener- 
ally received and sent, respecting the subject of discovery, and those which are written 
by the party himself, or his agent. So it is necessary to distinguish between cases where 
the letter is produced as part of an answer, and where it is not. A letter horn the 
the plaintiff ’8 agent having been referred to in the plaintiff’s answer to a bill filed by a 
third person, and inspected by mutual consent, a copy of it was now offered by the de- 
fendant as evidence on the trial,, without the answer. On objection, that the letter could 
not be read without the answer, the court, by Lord Tenterden, C. J. said — " If the 
letter, instead of being merely handed to the solicitor of one of the parties for the in- 
spection of the other, had been produced in the court of chancery, and filed in the mas- 
ter’s office, and the defendant here had wished to offer it as evidence in an action at 
Jaw, it would have been for the Lord Chancellor to exercise his judgment, whether or 
not he would permit it so to be made use of, without the answer to which it related; 
or if, in such a case, the letter had been produced here, without the Lord Chancellor’s 
order, this court would have determined, in their discretion, upon its admissibility. 

Vol. I* 117 
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But in this case the letter was not regularly before the court of chancery m the suit 
there, and we think it impossible, under the circumstances, that this court should exer- 
cise a discretion as to admitting or rejecting it. Whether it is necessary in every in- 
stance to read an answer in chancery for the purpose of making any documents evi- 
dence which may be annexed to it, we do not now decide. I should, at present, think 
it a very strong proposition, to say that the answer must, at all events, be read, though 
having no connection with the case in which the documents are produced. But here, 
at least, we think the copy in question was admissible.’ 5 (Long v. Champion, 2 Barm 
& Adclph. 284.) But where a party offered a sworn copy of a book to which his ad- 
versary had referred in an answer in chancery, and which, in pursuance of an order, he 
had left for inspection at the master’s office, Lord Tenterden held, “ that this was the 
same as if the whole book were appended to the answer, or the answer expanded to 
the extent of the book, and that advantage could not be taken of an inspection obtained 
through a conventional and economical proceeding between the parties in the chan- 
cery suit, to give in evidence a part of the answer without reading the whole.” (Anon, 
cited 2 Barn. & Adolph. 285, by Pollock, arg. See S. C. Gresley’s Eq. Ev. 324.) 

When an answer is introduced merely for the purpose of impeaching a witness, its 
use will be confined to so much as relates to that single point. (Sparin v. Drax,2Bac. 
Abr. 622. S. C. Gresley’s Eq. Ev. 324.) 


NOTE 648— p. S6t. 

The answer is not only evidence against the immediate party making it, but against 
his privy ; that is to say, any one coming to his rights ani incurring the like liabilities in 
respect to the subject to which the matter of the answer, proposed as evidence, relates. 
Thissuccessorship may of course be either by purchase or by operation of law ; and re- 
garding the answer, according to its true nature, as the confession of the party, ope- 
rating equally upon him and all those who claim under him, immediately or remotely, 
it is admitted subject to the same restrictions as common confessions when offered for 
a similar purpose. All the considerations, therefore, are applicable to it, which we had 
occasion so fully to notice, ante, note 481, p. 644 to 669, when speaking of the latter. 
At p. 645 of that note, we took occasion to notice in advance the leading case now 
reached -in the course of the text, with several other cases specifically exhibiting the 
effect of the answer when brought to bear on the privy. These we shall not repeat, 
but merely add some some few cases bearing on the same point. 

It is said in Mosely v. Armstrong, (3 Monroe, 287, 289,) that the answer of one de- 
fendant is not evidence against the other, though the latter claim under the former. 
This is but the principle asserted in note 481, above referred to, that in order to com- 
mit the person claiming under the respondent, he must come in by conveyance or oth- 
er title acquired subsequent to the answer being put in. (See that note, at p. 655, 
and the cases there cited. Also Gully v. The Bishop of Exeter, 2 Moore & Payne, 
266, 273, 4, 5, S. P.; and see Turner v. Holman, 5 Monroe, 411.) In Ward v. Da- 
vidson, (2 J. J. Marsh. 443, 445,) Judge Robertson remarks — “ Although it has been 
decided by the supreme court of the union in Field v. Holland, (6 Cranch, 24,) that the 
answer of a defendant may be evidence against a co-defendant, who derived his right 


Digitized by 


by Google 



Sect. 1.] 


931 


Of Proceedings in Chancery . 

from him, yet the contrary doctrine seems to be so firmly settled in this state by re- 
peated decisions of this court, that k would be an unexpected, and perhaps an inju- 
rious innovation, to recognize the authority of the national court, as superior on this 
question, to that of the supreme tribunal of Kentucky.” We have not been able to 
perceive, after a close inspection of Field v. Holland, that the supreme court of the 
United States have made a decision so very unscientific as the one above imputed to 
them. Mr. C ranch’s marginal note does, indeed, (6 Cranch, p. 9,) assert the rule in 
the tenns mentioned by Judge Robertson, but we think the note is not sustained by 
*he opinion of the court. The decisions in Kentucky doubtless proceed upon the sound 
distinction, that the answer, filed before the respondent has parted with his interest* 
shall be received against all to whom the subject afterwards comes, but not if filed 
after. (Rees v. Lawless, 4 Litt. 218, 219, ante, note 481, p. 645, S. C.) 


NOTE 649— p. 362. 
See Gresley’s Eq. Ev. 323, S. P. 


NOTE 650 — p. 362. 

The cases are uniform to the general rule that the answer of one defendant is not 
evidence against his co-defendant. (Clark’s ex’rs v. Van Riemsdyk, 9 Cranch, 152> 
156. Leeds v. The Marine Ins. Co. 2 Wheat. 330, 383. Dade’s adm’r v. Madison, 
6 Leigh, 401. Gresley’s Eq. Ev. 24, 25. Daniel v. Ballard, 2 Dana, 296. 
Field v. Holland, 6 Cranch, 8. Moseley v. Armstrong, 3 Monroe, 287, 289. 
Harrison’s heirs v. Johnson, 3 Litt. 286. Hayward v. Carroll, 4 Har. & John. 
618. Fanning v. Pritchett, 6 Monroe, 79, 80. Blight’s heirs v. Banks, 6 Monroe, 192, 
197. Hoomes v. Elliott, 1 Wash. Virg. Rep. 389, 392. Timberlake v. Cobbs, 2 J. J. 
Marsh. 136. Rundlet v. Jordan, 3 Greenl. 47. Webb v. Pell, 3 Paige, 368, 370. 
PerHofiman, J. in De Forest v. Parsons, 2 Hall’s Rep. N. Y. C. P. 141. Winters v. 
January, Litt.' Sel. Cas. 13. Turner v. Holman, 5 Monroe, 411. Thomasson v. 
Tucker’s adm’rs, 2 Blackf. 1 72. Phoenix v. Ingraham’s assignees, 5 John. Rep. 412, 
426. Jones v. Bullock, 3 Bibb, 467. Hardin v Baird’s heirs, Litt Sel. Cas. 340.) 
Nor is it, though the respondent be agent to his co-defendant against whom it is sought 
to be used. (Leeds v. The Marine Ins. Co. 2 Wheat. 380, 383.) And see ante, note 
182, p. 180, et seq. In England, however, where a defendant stated that his memory 
Was frail on account of age, and referred to another person as having been his agent 
and as possessing a more perfect knowledge of the matters inquired after than himself 
the agent was made a party, and his answer was allowed to be read against the prin- 
cipal. (Anon. 1 P. Wms. 100.) See Gresley’s Eq. Ev. 25. And agreed, that one de- 
fendant may adopt the other’s answer, and so make it evidence against the former; 
(Moseley v. Armstrong, 3 Monroe, 289 ;) and this was resolved in Nanlz v. M’Pher- 
son, (7 Monroe, 597, 600.) The answer of the obligee is no evidence against his pre- 
vious assignee, a party in the same suit. (Fanning v. Pritchett, 6 Monroe, 79, 80. 
Turner v. Holman, 5 Monroe’ 411, S. P.) Nor the answer of the wife against the 
husband. (The City Bank v. Bangs, 3 Paige, 36.) Nor the answer of a principal 
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debtor admitting his insolvency, against his surety, a co-defendant, at the suit of a co- 
surety suing for contribution. (Daniel v. Ballard, 2 Dana, 296.) The mere silence 
of one defendant is, of course, no evidence against his co- defendant. (Tiraberlake v. 
Cobbs, 2 J. J. Marsh. 136. Blight’s heirs v. Banks, 6 Monroe, 192, 197. Harrison’s 
heirs v. Johnson, 3 Litt. 286.) 

The general rule above stated it seems does not apply where all the defendants are 
proved to be partners in the same transactions. For, in respect to these, the answer 
of either is evidence against the others. (Clark’s adm’rs v. Van Riemsdyk, 9 C ranch, 
153, 156, per Marshall, C. J. Chapin v. Coleman, 11 Pick. 331. Williams v. Hodg- 
son, 2 Har. & John. 474, 477.) But upon a bill in equity by one against his co-part- 
nera for an account, the answer of one of the partners will not be evidence to charge 
another, (Chapin v. Coleman, 1 1 Pick. 331,) unless indeed it appear that the defendants 
as constituting a partnership inter se, of the one part, were in partnership with the 
plaintiff of the other part, (id.) See ante, note 175, p. 170, et seq. Also, ante, notes 
176, 177. 

It is hardly necessary to observe, that the admission of a grantee in a cross-bill filed 
against him and the grantor, (who was the complainant in the original bill,) of the fact 
of the grantor having conveyed to him, or permitted a conveyance to him, the grantee, 
in order to defraud the grantor’s creditors, shall not prejudice the grantor. (Hardin 
v. Baird’s heirs, Litt. Sel. Cases, 340.) 


NOTE 651— p. 362. 

A defendant friendly to the plaintiff was actually made defendant, in Field v. Hol- 
land, 6 Cranch, 8 ; and his answer sought to be used against his co-defendant ; but of 
course not allowed. See id. 24, 5. 


NOTE 652— p. 563. 

The answer of the party to a bill filed either for relief and discovery, or more com- 
monly for the latter only, forms a much less considerable head of evidence in those courts 
which possess a summary power to coerce discovery. The great expense and delay 
of resorting to a court of chancery for that purpose, induced the courts of common law, 
some years ago, to grant rules on motion for the discovery and production of material 
documents, in certain cases. In New-York, this power was finally confirmed, not to 
say enlarged, by statute : and pursuant to the same statute, the practice was rendered 
more systematic than formerly by general rules of tbe court. See the whole subject 
treated of in Graham’s N. Y. Pr. 2d ed. ch. 5, p. 524 to 581. We there learn, that 
unless otherwise directed by rule, the cases proper for such discovery are to be taken 
as prescribed by the principles and practice in chancery on bills of discovery. (2 R. S. 
119, § 22.) Doubtless various other parts of the practice in this particular may be im- 
proved by conforming it as near as may be to that of chancery ; and both will derive 
much aid from an English tract of Wigram, entitled “ Points in the the law of discov- 
ery,” recently published here in the 38th No. of Littell’s Law Library, Philadelphia. 
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NOTE 653— p. 363. 

Sec ante, note 443, p. 585, as to sufficiency of proof of death; also, ante, note 381, 
p. 489. Further, see Doe d. Knight v. Nepean, 5 Barnw. & Adol. 42. 


NOTE 654 — p. 863. 

Goodwin v. Mussey, 4 Greenl. Rep. 88. 

In ejectment, the chancery deposition of Martha Mills being offered at the trial, a 
witness proved that he saw her a few days before the trial, and that she appeared to 
be nearly one hundred years of age, and was bed-ridden and quite unable to attend 
the trial. Taunton relied on Kinsman v. Crooke, cited in the text, note (3), from 2 
Ld. Raym. 1166. But per Vaughan, B. : u These things are, in oases of issues out of 
chancery* regulated by 8n order of that court, that the depositions of particular wit- 
nesses may be read ; but I think that the mere circumstance of the witness being una- 
ble to attend here, by reason of sickness, is no sufficient ground for admitting a depo- 
sition. This is generally a ground for postponing a trial.” (Doe, ex dem. Lloyd v. 
Evans, 3 Carr. & Payne, 219. See Rex v. Savage, 5 id. 148. Also, Bond r. Dimes, 
S Moore & Scott, 161.) 


NOTE 655— p. 363. 

As to the mode of perpetuating testimony in New-York and in the supreme court of 
the United States, see ante, note 42, p. 32. 

In that note, p. 37, we spoke of the officers in New-York who were authorized to 
take depositions in perpetuam rex memoriam, &c. ; and we there showed that, among 
o there, supreme court commissioners were authorized to take such depositions. A 
commissioner, however, cannot act in this capacity out of the county for which he was 
appointed ; and where he had done so, held, that the depositions could not be used as 
evidence. (Jackson v. Leek, 12 Wend. 105.) It seems, however, that such deposi- 
tions may be taken out of the county in which the witness resides, if he voluntarily 
appear and submit to an examination, (id.) 

The general positions of our author as to the necessity of shewing a case of disa- 
bility in the witness to attend, or of the party to procure his attendance, were recog- 
nized by Cabell, J. in delivering the opinion of the Virginia court of appeals.* (Pleas- 
ants v. Clements, 2 Leigh, 482.) The depositions were offered without any attempt 
to show the disability, (id. 476c) See also Trimmer v. Larrison, 3 Halst. 56 ; Tomp- 
kins v. Wiley, 6 Rand. Rep. 242 ; Carpenter v. Groff, 5 Serg. &, Rawle, 162 ; Mifflin 
▼. Bingham, 1 Dali. 276 ; Gordon v. Little, 8 id. 583; Wallace v. Mease, 4 Yeates, 
520 ; Parker v. Farr, 1 Browne, 252; Rankin v. Cooper, 2 id. 13; Collins y.Lowrie, 
2 Wash. Rep. 75 ; Minnis v. Echols, 2 Hen. & Munf. 31 ; Lawrence v. Swann, 5 
Munf. 332 ; Butts v. Blunt, 1 Rand. Rep. 255. And see ante, note 42, p. 36, as to this 
doctrine in the supreme and circuit courts of the U. S. ; also the same note, p. 39, in 
respect to the rule in New-York. To authorize the production of a deposition in evi- 
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dence, taken under the act to perpetuate testimony, the party must prove his inability 
to attend court, and not rely on presumption merely, arising from his advanced age. 
(Jackson ex dem. Montressor v. Rice, 3 Wend. 180.) 


NOTE 656— p. 364. 

Gresley’s Eq. Ev. 185. Goodenough v. Alway, 3 Sim. fit Stu. 483. And see ante, 
note 654, p. 933. 

In chancery, upon awarding an issue to try the validity of a will, the defendant 
moved the court to order that the depositions taken in the cause might be read on the 
trial. Curia, per Hitchcock, J.: They maybe read, “ provided the deponents are not 
within the jurisdiction of the court at the time of trial. They will he subject, however, 
to every exception which might be made to them if offered in chanceiy.” See the 
order in full, (5 Hamm. Rep. 379.) It contained this clause : “ It is further ordered, 
that either party may use on the trial of said issue, any of the depositions properly 
taken, and now on file in this cause, whioh contain relevant and competent evidence, 
provided the witnesses, whose depositions are offered at the trial, are deceased; aged, 
infirm, or without the jurisdiction of the court, as depositions de bene esse are allowed 
to be read in cases at law. (Green v. Green, 5 Hamm. Rep. 378.) 


NOTE 657— p. S64. 

Chessv. Chess, 17 Serg. fit Rawle, 408, 413. Per Parker. C. J. in Le Baron v. 
Crombie, 14 Mass. Rep. 236. 

But see Gold v. Eddy, 1 Mass. Rep. 1. There, a deposition made by one in a 
court of law, while he was disinterested, was received for him in a review of the same 
suit, though he had become administrator to the party in whose behalf he was sworn. 
The court however rely somewhat on the statute declaring what evidence shall be 
received on reviews. (See id. 3, 4.) See farther on this question, ante, note 441, p. 576. 


NOTE 658— p. 364. 

See Greeley’s Eq. Ev. 185, 6, and Roberts v. Anderson, 3 Johns. Ch. Rep. 371 ; 
Walker v. Walker, 16 Serg. 8t Rawle, 379, 380. This case is wrongly cited as at p. 
377, ante, note 438, p. 573. 

The cases cited ante, note 439, p. 573 to 574, are also applicable as to identity of 
parties. See farther Jones v. Williams, 1 Wash. Virg. Rep. 230; Rowe v. Smith, 1 
Call, 487, 8 ; Carrington v. Carnock, 2 Simons’ Rep. 568. 

. Depositions, however, are sometimes introduced between other parties for the pur- 
pose of showing that a witness sworn has, on a former occasion, given a different 
account of the same matter, and in order to discredit his testimony. (See post, p. 371 
of the text, and note 675.) And in such case if one party read part of the deposition 
in order to show that the witness swore differently from what he now swears, the other 
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may read the whole to show his consistency. (Harrison v. Rowan, 3 Wash. C. C. 
Rep. 580. See Temperly v. Scott, 5 Carr. fit Payne, 341.) 


NOTE 659— p. 364. 

Gresley’s Eq. Ev. 185, 6. Welles v. Fish, 3 Pick. Rep. 74. Hovey v. Hovey, 9 
Mass. Rep. 216. Bordereau v. Montgomery, 4 Wash. C. C. Rep. 186. 

See ante, note 438, p. 572 to 574, as to the exactness with which the law demands 
identity of parties in order let in the former deposition. But a qualification of that rule 
was held where a joint action by A. and B. was tried by consent with a several action 
by A. against the same defendant, on several accounts. A deposition taken in the lat- 
ter suit was received as evidence in both. (Smith v. Lane, 12 Serg. fit Rawle, 80.) 
See also Austin v. Slade’s adm’rs, 3 Verm. Rep. 68. 


NOTE 660— p. 364. 

S. P. Barnett’s lessee v. Day, 3 Wash. C. C. Rep. 243, where pedigree was held 
within the rule. See also Gresley’s Eq. Ev. 186, 7. Colvert v. Millstead’s adm’r, 5 
Leigh, 88. 

In Pennsylvania, the same was held of a question of boundary. (Montgomery’s 
lessee v. Dickey, 2 Yeates, 212.) As to hearsay and reputation on subjects of boun- 
dary, see ante, note 447, p. 628 et seq. where several cases in which depositions and 
voluntary affidavits were held admissible, are noticed. 


NOTE 661— p. 364. 

See ante, note 474, p. 625, 6. 


NOTE 662— p. 365. 

See Baxter v. Moore, 5 Leigh, 219, and see ante, note 247, p. 256, 7. 

But the relevancy of the deposition is a question on the trial. The particular part 
which is irrelevant must, however, be specified in the objection raised against it If the 
whole be objected to, though a part be inadmissible, the objection is defective inform, 
and the receipt of the whole cannot be objected to on appeal or error brought. (Buster’s 
ex’r v. Wallace, 4 Hen.- fit Munf. 82, 89.) See the form of the objection in that case, 
id. p. 83, and 89 ; and see ante, note 545, p. 790, and the cases there cited ; also Atchi- 
son v. M’Culloch, 5 Watts’ Rep. ^3. 


NOTE 663— p. 365. 

S. P. Greeley ’s Eq. Ev. 187; and see Hopkins v. Stump, 2 Har. fit John* 301, 
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where depositions in a former cause, in which the plaintiff dismissed his own bill, were 
received for the defendant on a new bill filed against him. 


NOTE 664— p. 367. 

See additional English statutes, 2 Har. Dig. p. 1061, 2, 3. 

We had occasion, ante, note 42, p. 32 to 41, to notice some of the various principles 
and modes of obtaining oral testimony by deposition, in the American common law 
courts. In addition to what is there said, the reader is referred to the American cases 
we have cited in the notes to the preceding head of depositions in chancery, most of 
which relate to common law depositions. They will be found obviously pertinent 
there, however, and the two systems may in many instances be relied on as reflecting 
light on each other. 

In the note above mentioned, we saw, at p. 39, that in New-Yorlr, the course of se- 
curing the testimony of witnesses residing out of the state, was by obtaining a commis- 
sion, or dedimtu potestatem . Where testimony has been thus taken, the party is never 
bound to call the witness, even though be be in court at the trial, but may read his de- 
position; the opposite party, however, may have the witness sworn if he will, on his 
side, notwithstanding he omitted to join in the commission. (Phenix v. Baldwin, 14 
Wend. 62.) 

We had occasion in the same note, p. 40, 41, to make a general reference to many 
of the local cases. For reasons there assigned, we shall here superadd in the same 
way, a few others of the like character. Connecticut, 8 Conn. Rep. 169. Maryland, 
2 Har. & John. 249 ; id. 268. 1 Gill & Johns. 54, 60 ; 5 Am. Dig. 447, 8. Ohio, 

1 Wright’s Rep. 651 ; id. 156; id. 672; id. 632; id. 637; id. 880; id. 746; id. 747; 
id. 755; id. 513; 5 Hamm. Rep. 330. New- Jersey, 1 Green, 5; 5 Am. Dig. 447. 
Illinois, 1 Breese, 255. Pennsylvania, 1 Pennsylv. Rep. 297; id. 306, id. 454,485; 

2 id. 149 ; id. 200 ; 3 id. 41 ; 4 Rawle, 394 ; 2 Watts, 288 ; 3 id. 56, 60, 250 ; 4 id. 
165; 1 Dali. 2; 12 Ser. & Rawle. 80; Whart. Dig. tit. Practice, N. Kentucky, 
1 Dana, 180; 3 Litt. Rep. 250; 3 Monroe, 56, 7, 4f3, 181 ; 5 id. 370; 7 id. 577 ; 2 
J. J. Marsh. 55; 3 id. 261. Virginia, 3 Leigh, 682; Hall’s, Dig. tit. Practice. 
New-Hampshire, 6 New-Hamp. 537. Maine, 8 Greenl. 326; id. 27. Louisiana, 7 
Lou. Rep. 588, (by Curry ;) 10 id. 534 ; 2 Miller’s Lou. Rep. 96, 294 ; 4 id. 158, 118, 
218. 228 ; 5 id. 264, 294, 453, 488 ; 1 id. 315, 320, 321, 425, 169, 173, 4 ; 2 Martin’s 
Lou. Rep. N. S. 267 ; id. 617 ; 11 id. 222 ; 8 Mart Rep. 208 ; 7 id. 71. Massachu- 
setts, 1 Mass. 1 ; 16 id. 392; 1. Pick. 295 ; 3 id. 74. Vermont, 4 Verm. Rep. 
405; 5 id. 309, 422; 7 id. 147. South Carolina,^ Bay, 312. England, 6 Carr. & 
Payne, 289 ; 5 id. 341 ; 2 Harr. Dig. 1062, 3, 4, and cases there cited ; 1 Bing. N* 
C. 721 ; 1 Moore & Scott, 384 ;• 8 Bing. 274. 


NOTE 665— p. 368. 

In New- York, the examination of the complainant, the prisoner, the witnesses on 


Digitized by ^ooQle 



Sect. 2.} Of Depositions , Inquisitions , 937 

the part of the prosecution and of those of the prisoner, is regulated by 2 R. S. 708, 9, 
§ 13 to 19. 

By § 13, the magistrate before whom a person charged with any offence is brought, 
shall proceed as soon as may be, to examine the complainant and the witnesses pro- 
duced in support of the prosecution, on oath, in the presence of the prisoner, in regard 
to the offence charged, and in regard to any other matters connected with such 
charge, which such magistrate may deem pertinent. 

The next section, (§ 14,) relates to the examination of the prisoner, as do also §§ 
15 and 16. On this subject, see ante note 218, p. 245, 6, and the notes preceding and 
following the one cited relating to the same matter. See also Son v. The People, 12 
Wend. Rep. 344. 

Section 17 provides, that after the examination of the prisoner is completed, his 
witnesses, if he have any, shall be sworn and examined, and he may have the assist- 
ance of counsel on such examination. (See 12 Wend. 346,7.) 

Section 18 prohibits the witnesses, on either side, being present at the examination 
of the prisoner, and gives to the magistrate a discretionary power of causing the wit- 
nesses to be kept separate, and prevented from conversing with each other, until they 
shall have been examined. It also gives him power, when any witness is under ex- 
amination, to exclude from the place of examination, all witnesses who have been 
examined. 

§ 19. “ The evidence given by the several witnesses examined, shall be reduced to 
writing by the magistrate, or under his direction, and shall be signed by the witnesses 
respectively.” 

By § 26, all examinations, See., taken pursuant to the foregoing provisions, shall be 
certified by the magistrate taking the same, to the court at which the witnesses are 
bound to appear, on the first day of the sitting thereof. 

The magistrates authorized to take examinations, pursuant to the above provisions 
are the chancellor ; justices of the supreme court ; judges of the superior court of law 
in the city and county of New-York : circuit judges ; judges of county courts; may- 
ors, recorders, and aldermen of cities ; supreme court commissioners ; the special just- 
ices, and the assistant justices in the city of New-York, and justices of the peace ap- 
pointed for any city, or elected in any town ; and no other magistrate can exercise 
this power. (2 R. S. 706, § 1.) 

Nor does the statute confine this duty of taking examinations, to cases of felony 
merely, but extends it to all cases coming under the general definition of an “offence” 
(see § 13 stated above,) which includes misdemeanors of every kind, no less than 
crimes of a higher grade. (2 R. S. 702, § 32.) See ante, note 217, p. 245. 

The rules, in respect to these depositions or examinations, as evidence, are not ma- 
terially different from those which prevailed under the English statutes of Philip Sc 
Mary. (Bellinger v. the People, 8 Wend. 595, 599.) 


NOTE 666— p. 369. 

See Rex v. Edmunds, 6. Carr. Sc Payne, 164. Johnson v. The State, 2 Yerg. 58. 
Vol. I.* 119 
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State v. Moody, 1 Hayw. 51, per Haywood, J. So, if the witness is proved to be in- 
sane. (Rex v. Eriswell, 5 T. R. 710.) 


NOTE 667— p. 569. 

But in Rex v. Ann Savage, (5 Carr. & Payne, 158,) it was held, per Patteson, J. 
that if a witness for the prosecution, in a case of felony, is too ill to attend, it .will not, 
of itself, authorize the reading of his deposition, but is good ground for postponing the 
trial. This, however, must doubtless be understood of a mere casual and temporary 
inability of the witness to attend. (See Roscoe’s Cr. Ev. 49 ; Rex v. Edmunds, 6. 
Carr. & Payne, 164, per Tindal, C. J. ; 2 Stark. Ev. 275, 6th Am. ed ; 1 Chitty’s Cr. 
Law; (Springfield ed. 1836, 81,) note B.) Accordingly, where a prosecutrix was 
shown to be bed- ridden, and there appearing no probability that she would ever be able 
to leave her house, her deposition was admitted as if she were dead. (Rex v. Hogg, 
6. Carr. & Pay He, 176.) 


NOTE 668— p. 869. 

In New-York, the statute expressly requires, that the witnesses should be examined 
in the presence of the prisoner. (2 R. S. 708, § 13) If desired by the prisoner, his 
counsel may be present, (id. § 14, 17.) 

The opportunity of cross-examining, is strongly insisted on by Johnson, J., in' the 
State v. Hill. (2 Hill’s Rep. 607 ; see post, note 673.) He held that circumstance 
indispensable to the admissibility of depositions in all instances, not even excepting 
those which are taken before coroners. . (See post, note 677.) There seems, indeed, 
to be little or no conflict among the cases, on this subject; on the contrary, they are 
very uniform in regard to depositions taken before justices. The prisoner must have 
had the opportunity of cross-examining, or the deposition will be rejected. (See The 
State v. Webb, 1 Hayw. Rep. 103, 4; Johnston, v. the State, 2 Yerg. 58,9; Attor- 
ney General, v. Davison; l M’Clell. &, Y. 160. See post, p. 372 of the text ; 2 Stark, 
Ev, 276, 7, 6th Am. ed.) 


NOTE 669— p. 369. 

As to the mode of taking depositions, with respect to the time of administering the 
oath to the witness, see State v. Moody, 2 Hayw. 31, stated poet, note 673. 

In New-York, it will be presumed that the deposition was read over to the witness 
before signing; indeed, upon the general presumption which prevails in favor of the 
acts of public officers, (see ante, note 298, p. 296, 7, also, note 371, p. 485, 6,) it seems, 
that a deposition, regular on its face, will be presumed to have been taken in exact 
accordance with the requirements of law, until the contrary be clearly shown. (The 
People v. Moore, 15 Wend. 419, 421.) 
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NOTE 670— p. 370. 

In New-York, it is necessary that the witnesses should subscribe the depositions. 
(2 R. S. 709, § 19 ; see ante, note 665.) 


NOTE 671— p. 370. 

See ante, notes 213, 214, 216, 217, 218, p. 243, et seq. 


NOTE 672— p. 370. 

See ante, note 213, p. 243, 4. 

Mr. Roscoe seems to think that, by analogy to the case of Rex v. Harris, (1 Mood. 
C. C. 338,) where a part of the prisoner's confession, not heard by'the magistrate, was 
consequently not taken down, and yet allowed to be proved, the deposition of a xoitness 
may be added to, under similar circumstances. But he appears to be altogether un- 
supported by authority. (Roscoe’s Cr. Ev. 52.) See 2 Russ. onCr. 662. 


NOTE 673— p. 370. 

S. C. 2 Stark. N. P. Rep. 208, and see id. note (a) at p. 211. 

In North Carolina, on an indictment for murder, the examination of the deceased, 
taken on oath, and subscribed by him before a justice of the peace, was offered in evi- 
dence on the part of the prosecution : held, not admissible. (State v. Moody, 2 Hay w. 
Rep. 31.) Haywood, J. at first thought it might be admissible as an examination under 
the act of assembly of that state, more especially as the prisoner was present when it 
was taken. The prisoner’s counsel objected, becauseit appeared that the deceased was 
examined and the examination taken down, before he was sworn, whereas he should 
first have been sworn, and then afterward what he said taken down. Whereupon 
Haywood J. thinking there might be something in the objection, did not insist upon 
receiving the evidence ; and it was excluded. It seems to have been offered as a dying 
declaration, and rejected upon the principles applying to such cases. See S. C. ante, note 
453, p. 607 ; and see that note generally, as to the doctrine of declarations in articulo 
mortis; also notes 454, 455; and The State v. Ferguson, 2 Hill’s Rep. 619, stated 
post, note 689. 

In South Carolina, on an indictment for a rape, the deposition of the injured party, 
(who had died in the mean time,) made before a justice on applying for a warrant for 
the offence, and in the absence of the prisoner, has been held inadmissible. (The State 
v. Hill, 2 Hill’s Rep. 608.) Otherwise, however, it seems, if the deposition had been 
made under circumstances which gave the prisoner the power of cross-examining, (id,) 
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NOTE 674— p. 37t. 

In New-York, the provisions of the statute cited ante, note 665, apply as well when 
the examination is taken out of the county in which the offence was committed, as 
where it is taken in such county. But in all cases, except where it is expressly other- 
wise provided, the examination is to be taken before the magistrate who issued the 
warrant, or if he be absent, before the next nearest 'magistrate of the same county. (2 
R. S. 707, § 12 ; id. § 4et seq.) 


NOTE 675— p. 371. 

See State v. McLeod, 1 Hawks, 344, cited ante, note 418, p. 547. 2 Russ, on Cr. 
663. 1 Chitty’s Cr. Law, 81, 2. Rose. Cr.’ Ev. 52. See ante, note 536, p. 781, 2; 
also ante, note 533, p. 733 ; and ante, note 658. 

The same doctrine prevails in New-York. (Bellinger v. The People, 8 Wend. Rep. 
595.) And where a magistrate had been sworn, and (by consent as it seems) gave 
parol evidence of the deposition of one of the prisoner’s witnesses, with a view of con- 
tradicting him ; held, that the prisoner might produce the deposition itself, in order to 
sustain the witness by showing that he had been uniform in his statements, and also to 
show that the magistrate was mistaken. (The People v. Moore, 15 Wend. 419.) 


NOTE 676— p. 372. 

See ante, note 668. 


NOTE 677— p. 373. 

In New-York, it is provided by statute, that “ the testimony of all witnesses exam- 
ined before a coroner’s jury shall be reduced to writing by the coroner, and shall be 
returned by him, together with the inquisition of the jury, and all recognizances and 
examinations taken by such coroner, to the next criminal court of record that shall be 
held in the county. (2 R. S. 743, § 8.) The statute, like that of Philip and Mary, 
does not seem to contemplate the presence of the prisoner at the time of taking the 
testimony before the jury. 

With regard to these ex parte depositions taken before coroners, there would seem 
to be good grdund for denying their competency altogether as evidence against the 
accused on his trial. Mr. Starkie, on a review of the cases cited in the text and others 
of a kindred character, has shown, we think, that they proceed upon reasonings so 
clearly artificial, and assumptions so glaringly unwarrantable, as hardly to justify 
the invasion of that great protective principle of cross-examination, which the 
common law in almost every other instance, and especialy in criminal matters, has 
so carefully maintained. He comes to the conclusion that the distinction between 
depositions taken before coroners and those taken before justices is not sanctioned 
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by the legislature nor founded in principle, and that when the question arises, it may 
deserve very grave and serious consideration whether it ought to be supported. (See 
2 Stark. Ev. 277, 8, 9, 6th Am. ed.) And this opinion has been concurred in by two 
other eminent text writers. (See 2 Russ, on Cr. 661 ; Roscoe’s Cr. Ev. 53, 4.) 

We find no authoritative American adjudications on this point. In South Carolina 
a learned judge, in speaking of depositions of another sort, viz. those taken before 
justices in the absence of the party, has expressed himself very decidedly on the point 
under consideration. After a review of several cases going to establish the principle 
that the party must have the privilege of cross-examining, he says — “ Depositions 
taken upon a coroner’s inquest, in pursuance of the statutes of 1 and 2 Phil, and Mary, 
ch. 13, seem generally to have been admitted as an exception to this rule, on the ground 
of the publicity and importance of the proceeding ; but I incline to think with Mr. 
Starkie, that even this is not warranted, and that it will deserve grave consideration 
whether it ought to be supported. The rules of evidence, as Lord Kenyon observes, 
do not depend on technical refinement, but on good sense, and in their application we 
must constantly keep in view their practical effect and operation, and I venture to 
affirm, that no rule would be more productive of mischief, than that which would 
allow the ex parte depositions of witnesses, and especially in criminal cases, to be given 
in evidence. Charges for criminal offences are most generally made by the party in- 
jured, and under the influence of the excitement incident to the wrong done, and how- 
ever much inclined the witness may be to speak the truth, and the magistrate to do his 
duty in taking the examination, his evidence will receive a coloring in proportion to 
the degree of excitement under which he labors, which the judgment may detect, but 
which it is impossible exactly to describe; and we know too how necessary a cross- 
examination is to elicit the whole truth from even a willing witness ; and to admit 
such evidence without the means of applying the ordinary tests, would put in jeopardy 
the dearest interests of the community.” (Per Johnson, J., The State v. Hill, 2 Hill’s 
Rep. 607, 610, 11.) See Cox v. Pearce’s trustees, 7 John. Rep. 298, 9 ; Jackson v. 
Bailey, 2 id. 17, 20, per Thompson, J. 


NOTE 678— p. 374. 

In Massachusetts, an inquest of office, by the attorney general, for lands escheating 
to the government by reason of alienage, is evidence of title in all caees ; but it is not 
conclusive against any person who was not tenant at the time of the inquest, or party 
or privy thereto. Such person may prove that there are lawful heirs, not aliens, 
in esse. (Stokes v. Dawes, 4 Mason, 268.) 

The following cases, depending upon local statutes, may be consulted as showing in 
some degree the nature'of these inquisitions in different states: Ramsey’s appeal, 2 
Watts, 228. Commonwealth v. Selden, 2 Munf. 160. Hall v. Gittings, 2 Har. &. 
Johns. 112. The People v. Cutting, 3 Johns. Rep. 1. 


NOTE 679— p. .375. 

For the doctrine on this subject in Pennsylvania, see Gist v. Wilson, 2 Watts, 30; 
Hale v. Henrie, id. 143 ; White v. White, 4 Rawle, 61. 
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NOTE 680 -p. S75. 

In Pennsylvania, held, that an inquisition taken under a commission de lunatico 
inquirendo, finding that a person is of unsound mind, and has been so for a certain 
time prior to the finding, is prima facie evidence to show that a deed purporting to 
have been executed by such person, during that period, is invalid because of mental 
incompetency in the grantor. (Hutchinson v. Sandt et al. 4 Rawle, 234.) And this, 
though it was entirely an ex parte proceeding as it respected the claimants under the 
deed. (Id. 239.) So in New-Jersey, (Den. v. Clark, 5 Halst. 217 ;) New-York, (Hart 
v. Deamer, 6 Wend. 497 ; Matter of Christie, 5 Paige, 242;) and Kentucky, (semble 
Craig v. Feland, 4 Monroe, 229, 232. See Pearl v. McDowell, 3 J. J. Marsh. 658.) 
It is, however, liable to be rebutted by testimony showing the sanity of the grantor, or 
that he executed the deed during a lucid interval. (Hutchinson v. Sandt, supra.) But 
it cannot be invalidated by the testimony of members of the inquest, that they did not 
intend to find the person insane for the whole time specified in the inquisition, or that 
they did not know until after their report, that it was retrospective in its operation, (id.) 
The doctrine that an inquisition of lunacy is but prima fade evidence against persons 
not parties nor privies, has been recognized in the following cases : Armstrong v. Short, 
1 Hawks’ Kep. 11 ; Den v. Clark, 5 Halst 217. If it merely find him “ incapable of 
managing his affairs,” it is not evidence of lunacy. (Armstrong v. Short, supra.) As 
to the effect of these inquisitions in Massachusetts, see Stone v. Damon, 12 Mass. Rep. 
488; Chase v. Hathaway, 14 id. 222 ; Wait v. Maxwell, 5 Pick. 217. As in favor of 
the lunatic himself, the inquest, in North Carolina, has been held conclusive. (Arring- 
ton v. Short, 3 Hawks' Rep. 71.) 


NOTE 691— p. 375, 

The following miscellaneous cases, of inquisitions had in virtue of certain local stat- 
utes, may perhaps be worthy of notice. In Pennsylvania, the inquisition of a jury under 
the landlord and tenant law, to obtain possession by the landlord, is not conclusive as to 
title. (Galbraith v. Black, 4 Serg. & Rawle, 207.) The proceeding is a summary one. 
M The jury,” say the court, “ are to appear within four days after issuing the summons, 
and although the tenant is also summoned, and has an opportunity of being heard, yet 
it cannot be supposed that the matter in dispute can be decided in a manner as satis- 
factory as in a court of justice. If the landlord obtains his possession, the object of the 
law is answered, and it does not appear that justice would be promoted by extending 
the efficacy of the proceeding any further. Should an action afterwards be brought by 
the tenant, to try the title, the truth might be better ascertained by the evidence pro- 
duced on the trial, without considering the tenant as estopped by the proceedings be- 
fore the justices.” (id. p. 211, . 21 2.) 

In New-York, an inquisition of damages by appraisers, pursuant to the act relative 
to turnpike companies, (1 R. L. 228, § 3— See 1 R. S. 582, § 26,) is conclusive as to 
the facts stated in it touching their own proceedings ; and if enough appears to show 
jurisdiction of the subject matter, the court will not collaterally, in’ an action of tres- 
pass wherein it is alleged that the proceedings of the appraisers have been irregular, 
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inquire into the regularity of such proceedings ; nor in such action will they allow it 
to be proved that one of the appraisers had not the qualifications required by the act ; 
as, that he was not a freeholder. These defects must be corrected by certiorari. (Van 
Steenbergh v. Bigelow, 3 Wend. Rep. 42.) 

See, as to an inquisition of a riot in Virginia, Mackaboy et al. v. The Commonwealth, 
2 Virg. Cas. 268. 


NOTE 682— p. 376. 

In New-York, this proceeding of the sheriff to ascertain the title to property, has 
long been recognized and sanctioned. If he has doubts whether property actually 
levied on, or about to be, .belongs to the defendant in execution, he may summon a 
jury and try the title ; and should the jury find the property out of the defendant, al- 
though it will not be conclusive upon the question of property, yet the sheriff cannot 
be compelled to proceed further without a full indemnity ; and if the plaintiff refuses 
such indemnity, the inquisition will operate as a complete defence to the sheriff, in an 
action against him for a false return of nulla bona. (Center v.. Patterson, 8 Cowen’s 
Rep. 65. Bayley v. Bates, 8 Johns. Rep. 186. Van Cleef v. Fleet, 15 id. 147. Wil- 
liams v. Lowndes, 1 Hall’s Rep. N. Y. C. P. 579. Townsend v. Phillips, 10 Johns. 
Rep. 98. Graham’s Pr. 371. Platt v. Sherry, 7 Wend. Rep. 236. See also Hart v. 
Deamer, 6 id. 499 ; Magne v. Seymour, 5 id. 309.) But if an adequate indemnity 
is tendered to the sheriff, and he should unreasonably refuse it, and return nulla bona , 
he will do so at the peril of being made liable for a false return. (Bayley v. Bates, 8 
Johns. Rep. 186. Van Cleef v. Fleet, 15 id. 147.) The plaintiff, however, is not 
bound to tender an indemnity, till the jury shall have passed on the question of prop- 
erty. (Center v. Patterson, 8 Cowen’s Rep. 65. Platt v. Sherry, 7 Wend. Rep. 236.) 

The inquisition finding the property in the defendant in execution will not be evi- 
dence for the sheriff in an action against him for taking the property, brought by a 
stranger, except for the mere purpose of showing that he has not acted maliciously and 
to mitigate the damages. (Townsend v. Phillips, 10 Johns. Rep. 98. See also Gil- 
bert on Executions, 21. * Graham’s Pr. 371.) 

It seems that a constable has the same power, in this respect, as a sheriff. (See # 
Townsend v. Phillips, 10 Johns. Rep. 98. Platt v. Sherry, 7 Wend. Rep. 236.) For 
the doctrine on this subject in Indiana, see Chinn v. Russell, 2 Blackf. Rep. 172, 3, and 
note (1) at p. 174. Bosley v. Farquar, id. 61, and note (2) at p. 70. 


NOTE 688— p. 376. 

In New-York it has been occasionally intimated that the rule demanding an oppor- 
tunity of cross-examination, was not without its exceptions. (See per Thompson, J. 
Jackson v. Bailey, 2 Johns. Rep. 20.) 

A deposition taken before trustees appointed under the act for relief against absent 
and absconding debtors, was held evidence in the same matter before referees nomi- 
nated pursuant to the act, the \yitness being dead ; and this, even though it was 
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taken in the absence of creditors, or ex parte : for, say the court — “the trustees act 
as the official agents ofboth parties, and under obligations, official and religious, to act 
impartially.” (Cox v. The Trustees of Pearce, 7 Johns. Rep. 298. See ante, note 
437 p. 571,2.) 


NOTE 684 — p. 376. 

See per Johnson, J. The State v. Hill, 2 tlill’s Rep. 607, 8, 9, et seq. S.'P. 


NOTE 685— p. 377. 

In Connecticut, in a prosecution for maintenance of a bastard child, by the select- 
men, the deposition of the mother, taken before any suit was commenced, and without 
notifying the defendant, was held inadmissible, though the mother had since died. 
(M’JDonald v. Hobby, 1 Root’s Rep. 154.) See, as to the law on this subject in Ten- 
nessee, Goddard v. The State, 2 Yerg. Rep. 96. 


NOTE 686— p. 878. 

As to certain tribunals which haye been recognized as competent to take deposi- 
tions, see ante note 682. Many of the cases, moreover, cited ante, note 437, p. 571, 2, 
will throw light on this point. 


NOTE 687— p. 379. 
See M’Mahon v. Spangler, 4 Rand. Rep. 51, S. P. 


NOTE 688— p. 379. 

See per Chase Ch. J. Patterson v. Maryland Ins. Co. 3 Har. & Johns. 75, 6. 


NOTE 689— p. 379. 

A mere voluntary ex parte affidavit of a third person, neither a party nor a witness 
in the cause, is not admissible as evidence of what it states. It ranks in equal grade 
only with hearsay testimony. It differs from a deposition, properly so called, in two es- 
sential particulars ; for first, .depositions are taken by some court, or by an express au- 
thority derived therefrom, or under some statute ; and secondly, they are always takep 
upon actual notice to the adverse party, if practicable. (Per Earl J. Patterson v. 
Maiyland Ins. Co. 3 Har. &. Johns. 71, 74, 5. See also Finlay v. Kirkland, 9 Mart. 
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Lou* Rep. 463 ; Farmer’s Bank of Lancaster v. Whitehill, 16 Serg. & Rawle, 89 ; 
Stiles v. Bradford, 4 Rawle, 394 ; 1 Stark. Ev. 268, 6th Am. ed.) 

But a voluntary affidavit or deposition, is sometimes admissible as a declaration in 
articulo mortis. (See ante, notes 453, 4, 5, p. 606 et seq.) In the State v. Ferguson, 
(2 Hill’s Rep. 619,) the prisoner being indicted for murder, the deposition of the de- 
ceased, made under the following circumstances, was offered : On the day previous to 
his death, when, as it appeared, he manifested no apprehensions of dying of the wound, 
he deposed to the occurrence whenjhe mortal blow was given ; on the next day, being 
fully conscious that he was in extremis , the deposition was read over to him, and he 
said, “ it was as nigh right as he could reccollect.” Held, that the deposition was ad- 
missible as containing the dying declarations of the deceased. “ The contents of the 
deposition,” says Johnson J. delivering the opinion of the court, “ was as much a part 
of the declarations of the deceased, as the words which be uttered. The reading of 
the deposition was admissible, as containing better evidence of the contents than could 
be supplied by parol.” (id. 624.) See ante, note 673. 


NOTE 690— p. 380. 

Where a defendant, in the progress of a cause, serves copies of affidavits on the 
plaintiff’s attorney, as the foundation of an order obtained by him, he cannot object 
to the plaintiff reading the copies in evidence on the trial on the ground of a want of 
authentication, even though the originals are on file ; such copies are equivalent to 
office copies. (Jackson ex dem Wood v. Harrow, IT Johns. Rep. 434. See Urteti- 
qui v. C’Arcy, et aL 9 Peters’ Rep. 692.) 


NOTE 691— p. 380. 

There is frequently a difficulty in ascertaining whether a particular court is or is 
not “ inferior” in the meaning of that term as used in the books. In England, proba- 
bly all courts except the King’s at Westminster, the K. B., C. B., Exch. and Chancery, 
are treated as inferior courts ; being as such controlled by the writ of prohibition. 
(3 B1. Comm. 112 ; and see Vin. Abr. Com. Dig. and Bac. Abr. Tit. “ Prohibition,” 
passim.) 

“All courts from which an appeal lies are inferior courts in relation to the appellate 
court before which their judgments may be carried ; but they are not therefore infe- 
rior courts in the technical sense of those words. They [the words “ inferior courts”] 
apply to courts of special and limited jurisdiction, which are erected on such princi- 
ples, that their judgments, taken alone, are entirely disregarded, and the proceedings 
must show their jurisdiction. The courts of the United States are all of limited juris- 
diction, and their proceedings are erroneous if jurisdiction be not shown upon them. 
Judgments rendered in such cases may certainly be reversed ; but this court is not 
prepared to say that they are absolute nullities which may be totally disregarded.’ 
(Per Marshall, C. J.in Kempe’s lessee v Kennedy, 5 Cranch, 185; and seothe opin 
ion of the same learned judge in the case of Tobias Watkins, 3 Pet. 2 62 to 209, in the 
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course of which he cites and illustrates the above quotation : also, see Wood v. Mann, 
1 Sumn. Rep. 578, 580, 1.) This view was directly confirmed by Skillern’s Ex’rs v. 
May’s Ex’rs, (6 Cranch, 267,) and collaterally by M’Cormick v. Sullivant, (10 Wheat. 
192, 199,) both arising, on cases where jurisdiction was not stated upon the record. 
Held error, but that the records were available till reversal. But sec Hoyt v. Molo- 
ny, 2 N. H. Rep. 824. 

The general sessions of the peace in the several counties of New-York, are inferior 
courts. (The People v. The Justices of Chenango, 1 Johns. Cas. 179; 2 Cain. Cas. 
Err. 819, S. C. and see ex parte Gay v. Monroe General Sessions, 12 Wend. 272.) 
So a judge of the supreme court, acting as a commissioner to discharge insolvents. 
(Per Spencer, J. in Frary v. Dakin, 7 Johns. Rep. 79, 80.) The surrogate’s court of 
New-York also; (Dakin v. Hudson, 6 Cowen’s Rep. 221 ; and see ante, note 620, p. 
862, 8.) And the orphan’s court of Pennsylvania ; (Wharf. Dig. ed. 1829, p. 160, 
pi. 205;) and of Maryland, (Brodess v. Thompson, 2 Har. & Gill, 120J Courts mar- 
tial are inferior courts, (Mills v. Martin, 19 Johns. Rep. 7.) The quarter sessions in 
England is a court of Oyei and Terminer, and therefore not a court of inferior juris- 
diction. Hence the minutes are not evidence of their proceedings, but only the re- 
cords. (Rex. v. Smith, 8 Bam. &, Cress. 341.) 

Where a court of general jurisdiction has special authority conferred upon it by 
statute, it is, quoad hoc, an inferior or limited court. (Shivers v. Wilson, 5 Harr. 8 l 
J ohns. 180. Thatcher v. Powell, 6 Wheat. 119. See also, South Car. Law Journ. 
195; Denning v. Corwin, 11 Wend. 647, 652; Smith v. Fowle, 12 id. 9, 11.) But 
there is a distinction between a special delegation of power over particular matters, 
and multiplying the offences which a court of general jurisdiction is authorized to try ; 
e. g., where a court of general jurisdiction has authority to try for treason, and a stat- 
ute extends the crime to other acts not before deemed treasonable, its judgment in re- 
gard to such newly acquired powers will not be treated like that of an inferior court. 
(Kemp’s lessee v. Kennedy, 1 Pet.C. C. Rep. 80, 37, 38.) 

Further as to what are inferior courts, see post, notes 692, 3, 4. 


NOTE 692— p. 880. 

There seems to be no distinction in this particular between inferior courts, and 
those of general jurisdiction. A judgment rendered by a court of the former class, 
acting within the scope of its rightful authority, and with due observance of all pre- 
scribed modes of proceeding, is equally conclusive, not only against further litigation 
of the same matters but in all respects, as the judgment of any other court. This 
was noticed ante, note 586, p. 824, 5, and several instances were there given in which 
the rule as to ret judicata had been applied to the proceedings of inferior courts. For 
other like cases as to courts of probate, see ante, note 620, p. 861, 2, et seq. 
To the general doctrine above stated, see also, per Washington J. in Blount v. Dar- 
rach, 4 Wash. C. C. Rep. 659 ; 14 Ser. & Rawle, 184, S. P. ; and Overseers of Mi- 
lan v. Supervisors of Duchess, 14 Wend. 71, 75, 6. Yard v. Crammond, 5 Rawle, 18. 

The proceedings of inferior jurisdictions cannot be assailed collaterally for mere 
error or irregularity, however imposing, unless it amount to a want of jurisdiction. 
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This doctrine has been extended lo the appointment of a general guardian by the 
orphan’s court in Maryland. The case was one of appointment while the natural 
guardian was alive and willing and every way competent. (Fridge v. The State, , 
3 Gill. & John. 103, 113.) Of all\his the orphan’s court was to judge, and therefore 
the decision cahnot be questioned incidentally, (id.) See Kraft v. Wickey, 4 Gill. & 
John. 332. It was applied also to an insolvent discharge, granted under the statute 
by two justices of the peace, and to all the proceedings connected with it, after juris- 
diction had once been acquired by petition, (Jordan v. James, 3 Hawks, 110;) to 
an adjudication of the board of health ; e. g., that a certain building is a nuisance, 
(Van Wormer v. The Mayor, &c., of Albany, 15 Wend. 262 ;) to a justice’s judg- 
ment in North Carolina, though conceded that he could not hold a court of record ; 
(Hamilton v. Wright, 4 Hawks, 283 ; Bain v. Hunt, 3 Hawks, 572.) So also in 
Ohio, (Berry v. Greenfield, 1 Wright’s Rep. 348.) A judgment though quite irregu- 
lar, and in proceeding to which, forms unknown to the law appeared to have inter- 
vened, was yet enforced by id, fa. The court said, however summary and irregular 
the proceedings might have been, the court having jurisdiction of the parties and sub- 
ject matter, the judgment could not be treated as a nullity. (Weyer v. Zane, 3 
Hamm. 305, 6.) And under the civil law, in an action of nullity to set aside and have 
declared void the proceedings of a concurso (insolvent proceedings) the defendant 
put in a peremptory exception that the plaintiff was pul upon the bilan in the insolvent 
proceedings, and that he opposed the homologation of the tableau of distribution ; 
and although several very imposing errors and irregularities were averred and offered 
to be shown, the exception was holden conclusive. The court said that after a cred- 
. itor has appeared in concurso, he cannot afterwards allege errors such as these. It is 
similar to a party objecting to the mode in which a suit has been commenced and he 
brought into court, after he has pleaded to the merits. (Croft v. Kirkland’s Syndic, 2 
Mill. Lou. Rep. 155, 6.) The same doctrine was afterwards held in the same matter 
on the same questions coming up in a different shape ; but still collaterally. (Kirkland 
v. His Creditors, 2 Mill. Lou. Rep. 205. Mayfield v. Coraeau, 7 Mart. Lou. Rep. N. 

S. 180, 182, 3, S. P. And see Lafon’s ex’rs v. Desessart, 1 Mart. Lou. Rep. N. S. 71 ; 
Saul v. His Creditors, 7 Mart. Lou. Rep. N, S. 433 ; and White v. Lobre, id. 536.) 

In ejectment against a schoolmaster, who has been removed by sentence of the trustees 
of the school for misbehavour, it is not necessary for the lessors of the plaintiff to prove* 
the grounds of the sentence ; nor can the defendant disprove them. (Doe, ex dem. 
Davy, v. Haddon, 3 Doug. 310.) A trial and acquittal by the general sessions on a 
charge of bastardy, was held a bar to a second suit for the same cause. (Burnett v. 
Commonwealth, 4 Monroe, 106, 7.) The omission of commissioners for assigning dow- 
er, to take the proper oath, does not render the proceeding void. (Hawkin’s v. 
Craig, 6 Monroe, 254, 258, 9.) 

The same principles have been applied to various certificates partaking of the na- 
ture of judicial proceedings. (See post, note.) * 

* It has lately been held at N. P. in England before Abbot, C. J., that the judgment, 
of the county court dismissing the plaintiff’s claim, though on the merits, was not a 
bar, but mere evidence; and it was left to the jury as such, who found against it, and 
in favor oif the plaintiff. (Barnes v. Winkler, 2 Carr. & Payne, 345.) And see Gal- 
braith’s lessee v. M’Gaw, Addis. Rep. 305. Quere. Nearly all the American cases 
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hold such judgments conclusive. It is but fair to remark, however, that the learn- 
ed C. J. is sustained by several modern dicta, not to say authorities, in his own court. 
Among the most imposing of these, is Herbert v. Cook, 3 Doug. 1 01 . The same case 
is briefly reported in Willes, 36, 87, note, and is on£ ofthe two authorities cited by our 
author. That was an action of debt in the K. B. on a judgment in the Hundred 
Court of St. Briaveirs in Gloucestershire. The declaration in the K. B. averred, that 
the cause of action arose within the jurisdiction of the hundred court. Plea, that it 
did not arise within the territorial jurisdiction of the hundred court. Demurrer. On 
Baldwin for the plaintiff citing Gwinne v. Poole, 2 Lut. 1568, and Lucking v. Den- 
ning, 1 Salk. SOI, Lord Mansfield at once agreed that these cases were in point; 
and was for the plaintiff. Ashurst, J. said, if there had been an objection of locality, 
it should have been pleaded below : judgment for the plaintiff. And for this the court 
had not only the express authority of Gwinne v. Poole, and the opinion of Powell, B. 
there, that the want of locality must have been pleaded ; but a like solemn opinion in 
Truscot v. Carpenter, (1 Ld. Raym. 229.) Yet a few days afterwards, in the same 
term, the court expressed themselves dissatisfied with the first j^dgmenty and directed 
a re-argument; whereupon Lord Mansfield said, that upon looking into the record 
there is no question at all. The plaintiff takes it upon him here to state that the cause 
of action arose within the inferior jurisdiction. If denied, that. fact must have been 
proved here. The defendant has pleaded that the cause of action did not arise within 
the jurisdiction ; and to that plea the plaintiff has demurred, and thus admitted that it 
was not within the jurisdiction. “ Besides, the judgment is not the judgment of a 
court of record ; and being, therefore, only evidence, like a foreign judgment, the 
whole is open.” The accuracy of this remark, as to foreign judgments, we before 
considered, ante, note 636, p. 891, 2, et seq. The decision itself is directly in the teeth 
of several high authorities, cited on the argument, without one word showing their 
inapplicability, or invalidating their force ; and that, too, after they had been expressly 
recognized by the judgment first given in the principal case. 

Sir W. Evans, in reference to this case, and particularly, to the observation of Lord 
Mansfield, that the argument how far the party was precluded after judgment from 
alleging that the cause arose out of the jurisdiction was not applicable, inasmuch as the 
demurrer admitted the fact, remarks, “But with deference, I should conceive that if 
the defendant was precluded from alleging that the cause of action did not arise with- 
in the jurisdiction, his actually making such an allegation could not reasonably be sup- 
ported ; and therefore the fictitious admission of the truth of the plea, which arises 
from denying its sufficiency, did not warrant getting rid, by a side wind, of the princi- 
pal question, whether a new, perfect, and indefeasible cause of action, independent of 
all question respecting the rectitude of the original judgment, did not arise by virtue of 
the judgment itself.” As to the concluding remark of Lord Mansfield respecting infe- 
rior courts, Mr. Evans says, “I conceive that there is no other instance in which it 
has been judicially decided that the judgment of a court not of record, or of a foreign 
court, was not conclusive with respect to the point decided, so far as the suit contain- 
ed proper parties and incidents to have given it a conclusive effect, if that coart had 
been of record ; and many cases which have been decided respecting prize causes, are 
directly in support of the opposite proposition.” (2 Ev. Poth. 349.) See also for a 
full examination of this subject, as to domestic inferior courts, the case of Maingay v. 
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Gahan, 1 Irish, T. R. 1 to 80. This case is also briefly stated in 2 Ev. Poth. 853. 
The learned editor of S & 4 Dougl. speaking of Herbert v. Cook, says (3 Doug. 108, 
note,) M The doetrioe of Lord Mansfield, that the judgment of an inferior court not of 
record and of a foreign court, is not conclusive, has been frequently recognized.” The 
only two cases he mentions which relate to the former courts, are the above case of 
Barnes v. Winkler, and a previous N. P. case, (Huxham v. Smith, 2 Campb. 19,) be- 
fore Lord Ellenborough. In the latter, the party was allowed to attempt an impeach- 
ment, collaterally, of a cause tried by the recorder of London in the Lord Mayor’s 
Court. The editor, however, further remarks,— “ It is very difficult to discover the 
grounds upon which these cases proceed. W hile a sentence of expulsion or deprivation 
of a member of a college, and a conviction by a justice of the peace, are regarded as 
conclusive, the judgment of an inferior court of competent jurisdiction may be exam- 
ined, and all the grounds upon which it has proceeded once more inquired into. It 
does not appear that this doctrine has an earlier origin than the time of Lord 
Mansfield; and although it has been frequently incidentally recognized, it has never 
been solemnly adjudged to be law.” See ante, note 636, p. 891, for several cases 
going to show that adjudications, of inferior courts are conclusive. 

We shall see hereafter, infra, additional ground for distrusting the notion that the 
question of conclusiveness i3 at all reforrible to tlie dignity of the court, as being of re- 
cord or not of record, of concurrent or exclusive jurisdiction. As bearing on this ques- 
tion, see ante, m the text, 95/ to 357, and the cases there cited ; also, The Overseers, 
fits. -of Milan v. Supervisors of Duchess, 14 Wend. 71, 75, 6. See likewise, the cases 
cited in the next succeeding notes. 

The general doctrine of ret judicata, in addition to the cases before cited in these 
mates comamneing ante, p. 824, at note 586, will he found laid down and illustrated in 
several other cases in the higher courts. (See Hall v. Dana, 2 Aik. 989 to 385, per 
Skinner, Chancellor.) 

Where courts of law and equity have concurrent power, the court first applied to, 
grants the relief, which concludes against the second suit. (Hall v. Dana, 2 Aik. 381. 
Thompson v. Hill, 3 Yerg. 167, 170. Smith v. M’lver, 9 Wheat. 532, 536, 7. Win- 
chester v. Evans, Cooke’s Rep. 420, 421. Thurman v. Durham, 3 Yerg. 99, 105, 6. 
Kearney v. Smith, 3 Yerg. 127, 131,2, and the cases there cited. Southgate v. 
Montgomery, 1 Paige, 41. Buell v. Cross, 4 Ham. 327, 330. 1 Ham. 425, 435. 
Reynolds v. Reynolds’ adm’re, 3 Ham, 268. Price v. Boyd, 1 Dana, 434, 5. James’ 
adm’r v. Neal’s adm’r, 3 Monroe, 369, 370.) “A party will not be aided by a court 
of chancery, after a trial at law, unless he can impeach the justice of the verdict, on 
grounds of which he could not have availed himself at law, or unless he was prevented 
fiem doing so by fraud or accident, or the act of the opposite party, umpixed with 
aegtigenee or fault on his part” (M’Micken v. Millandon, 2 Mill. Lou. Rep. 181.. 
Monroe v. M’Micken, 8 Mart. Lou. Rep. N. S. 513. Per Green, J. in Kearney v.- 
Smith, 3 Yerg. 151,2. Lafon’s ex’rs v. Dessessart, 1 Mart. Lou. Rep. N. S. 71. 
Greenup v. Brown, 1 Breese, 193. Marine Ins. Co. of Alexandria v. Hodgson, 7 
Cranch, 322, 336. Peytavin V. Winter, 8 Lou. Rep. by Curry, 271, 273. Garlick v. 
Reece, 8 Lou. Rep. by Curry, 101, 103,4. Stark’s adm’r v. Thomson’s ex’rs, 3 
Monroe, 296, 299, 302,3. Price v. Boyd, 1 Dana, 434. Winthrop v. Survivors of 
lane, 3 Desauss. 310, 324. Payne v. Shotwell, 2 Dana, 284. Cameron v. Bell, 2 
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Dana, 828. Duncan v. Lyon, 3 John. Ch. Rep. 351, 356. Holmes ▼. Remsen, 7 
John. Ch. Rep. 286. M’ Vicar -v. Wolcott, 4 John. Ch. Rep. 320. Be&ugenon v. 
Turcotte, 1 Breese, 126. Penny v. Martin, 4 John. Ch. Rep. 566. Smith v. Lowry, 
1 John. Ch. Rep. 320, 323. Harris v. Nettleship, 2 Mylne & Keens, 423. Brown v. 
Swann, 10 Pet, 493, 504,5. Stone v. Moody, 6 Yerg. 31. Brown v. Wyncoop, 2 
Blackf. 230. Norton v. Woods, 5 Paige, 249.) The fact that a witness at the trial, 
accidentally omitted to state a material fact unknown to the party at the time, is not a 
ground for opening the cause in equity ; (Stone v. Moody, 6 Yerg. 31 ;) nor is error 
or irregularity a ground of relief; (Buell v. Cross, 4 Ham. 327,330-; Reynolds v. 
Mitchell, 1 Breese, 135; Pogue v. Shotwell, 2 Dana, 284;) nor will the party be re- 
lieved on the ground that he mistook the law, and thereby lost his defence ; as by not 
regularly or seasonably pleading the matter puis darrein continuance. (Kingv. 
Bridge, before Duer, late circ. judge, 3d circ. N. Y. (in equity) MS.) The party 
must be ignorant of the fact ; or it must appear that it could not be received as a de- 
fence. (Simpson v. Hart, 1 John. Ch. Rep. 98. Foster v. Wood, 6 John. Ch. Rep. 
87.) Prevention from attending the trial by public business, peijury on the other 
side, and consequently enlarged damages, are no ground for relief, though the former 
court refused to grant a new trial. (Smith v. Lowry, 1 John. Ch. Rep. 820.) And 
see Woodworth v. Van Buskirk, 1 John. Ch. Rep. 432. So- if the party have not 
used due diligence at law in making his defence ; in going to chancery to assist him 
by discovery, he cannot be relieved from a verdict against him. (Barker v. Elkins, 1 
John. Ch. Rep. 465. Dodge v. Strong, 2 John. Ch. Rep. 228.) It is, consequently, 
no ground for relief that the defence at law could not be made out, without the oath of 
the adverse party. (Bates v. Bagley, 1 Breese, 60.) These rules extend to a scire 
facias. (Thompson v. Hammond, 1 Edw. ( Ch. Rep. 497, 502, 8.) It was Md in 
one case, that after mutual accounts had been tried in the common pleas, chancery 
might still hear and decide on the same matter, or any part of it, and correct the judg- 
ment, on the ground, that the latter court had jurisdiction of the matter originally. 
(Stothart v. Burnet, Cooke, 417, 418 ) Quere. 

A judgment in ejectmeht is of the same binding force and efficacy as any other 
judgment ; and is a bar except in a second action of ejectment. Therefore, where an 
action of ejectment was brought in the supreme court, to try the validity of a deed ; 
and the question of fraud was ultimately passed upon by the court of errors, who ren- 
dered a judgment against the plaintiff, chancery refused to sustain, a bill for the same 
relief to impeach the deed as fraudulent upon the grounds involved in the former trial. 
(Van Wyck v. Seward, 1 Edw. Ch. Rep. 327.) > 

The rule that a judgment is unimpeachable for error, irregularity, &c., while it 
stands neither reversed nor set aside, is of course applied with equal uniformity to the 
higher courts. (Ante, note 587, p. 326, and note 588, p. 830.) It can in no case be ques- 
tioned by action, or in any other collateral proceeding. (Andrus v. Harman, 2 Mill. 
Lou. Rep. 587. Keen v. M’Donough, 8 Lou. Rep. by Curry, 185. Cox v. White, 2 
Mill. Lou. Rep. 422. Walbridge v. Hall, 3 Verm. Rep. 114.) On this principle, the 
supreme court of North Caroliua refused to inquire into the regularity of a proceeding 
by 8ci. fa. to execution in the circuit oourt of the United States, the execution being 
relied on in protection of the officer levying. (Pigot v. Davis, 8 Hawks, 25, 27, 8.) 
And in New-York, a former verdict for the defendant, although clearly rendered on 
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erroneous grounds, was held to har a second action for the same cause* (Morgan v. 
Plumb) 9 Wend. 587.) This case is particularly stated, infra. So in trover, the de- 
fendant justifying under an attachment, judgment, and execution, though the attach- 
ment was irregular, two stated terms intervening between its test and return, yet the 
court refused to notice this, as it was but an irregularity, and held the whole to be 
valid. (Olmsted v. Hoyt, 4 Day, 436, 441, 2. And see as to an attachment issued 
from the C. C. U. S. Barney v. Patterson’s lessee, 6 Harr. & John. 182, S. P.) Nor 
will a habeas corpus to discharge from final process lie for error or irregularity in the 
previous proceedings. (Kellogg, ex parte, 6 Verm. Rep. 509.) 

We noticed ante, note 589, p. 834, that in general, it is only where the question be- 
tween the parties has been decided upon the merits that the judgment thereon can be 
used as a bar. The principle is equally pertinent in respect to inferior jurisdictions. 
(See id. 836.) But when we come to make this application of the general proposition 
with which we commenced that note, it obviously needs to be so far qualified in terms 
as to embrace not only decisions upon confession or verdict, but also numerous adjudi- 
cations made where there has been neither confession nor verdict. For there is not 
always a jury in these lower tribunals to try even issues of fact. The court itself is 
often substituted and pronounces a decision which may be said to partake both of the 
nature of a verdict and judgment. Nor i3 this feature unknown to the higher courts : 
the court of chancery often does the same thing; and in the common law courts of 
record, without exception, we have familiar instances, in the decisions made by them 
upon motions and applications to their summary jurisdiction, and in the familiar 
doctrine of trial by record. 

The liberality which prevails with regard to the decisions of inferior courts, in dis- 
regarding mere informality, inquiring directly into the nature of the former adjudica- 
tion, and giving It effect accordingly, will be seen by consulting several Nevv-York 
cases relating to justices’ courts, cited ante, note 589, p. 836, 7. We there saw, that 
a mere verdict on which the justice has neglected or refused to render judgment, is a 
bar. This was held in Felter v. Mulliner, (2 Johns. Rep. 181,) and the reason given 
is, that the court has no power either to arrest judgment or grant a new trial. It 
would be otherwise, however, if the finding of the jury was such that no judgment 
could be rendered upon it ; as where the jury found a sum below the jurisdiction of 
the court. (Offutt’s adm’rs v. Offutt, 2 Harr. &, Gill, 178, 181.) Where the former 
verdict was informal, as “ for costs” only, it was held a bar. (Young v. Overacker, 2 
Johns. Rep. 191.) So, where the former judgment was wrongly framed, being in terms 
a nonsuit, at a stage of the cause when the justice had ceased to hold the power of nou- 
suit, (as where he had taken his four days for consideration,) yet, held final by construc- 
tion and legal operation. (Hess v. Beekman, 11 Johns. Rep. 457.) See also, Brint- 
nal^v. Foster and Elwell v. M'Queen, stated ante, note 589, p. 836, *7. 

These cases, connected with others mentioned in the note referred to, contain very 
full illustrations of the character which a former proceeding must assume in order to 
constitute a bar ; and we shall content ourselves here with little more than adding 
some few supplemental cases, without distinguishing particularly whether the courts 
to which they were applied were inferior or superior. • 

A nonsuit we saw was no bar. Ante, note 589, p. 836. To the cases there cited 
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we may add Youle v. Brotherson, 10 John. Rep. 563,4 ; Perrillat r. Puecb, 2 Mil!* 
Lou. Rep. 428; Snowhill v. Hillyer, 4 Halst 88; and Bates v. Jenkins, 1 Breese,25, 
in appendix. 

So of a judgment on demurrer to a declaration, where the reason to be collected 
from the record appeared to have been matter bf form merely. (Brarnau v. Howk, 

1 Blackf. 392,. 3. ) Indeed, this seems to be put unqualifiedly in a previous case in the 
same book, (Stevens v. Dunbar, 1 Blackf. 56,) viz. that such a judgment would 
never be a bar under any circumstances. See Dana v. Hall, 1 Aik. 252, and Hall v. 
Dana, 2 Aik. 381. 

Where the plaintiff withdrew his suit, on the intimation of an opinion against him 
by the justice, held no bar. (Jones v. Walker, 5 Yerg. 427.) See ante, note 589, p. 
836. A retraxit , however, is a bar. (Ante, note 589, p. 836. Lambert v. Sandford, 

2 Blackf. 137.) . 

A judgment of the U. S. Dist. Court in this form, “ Judgment must be given for 
the defendant and -the plaintiff’s petition dismissed,” held final, and a bar. (Keene v* 
M’Donough, 8 Lou. Rep. by Curry, 185.) See this case stated ante, note 589, p. 
836, and erroneously cited there from Mart. Lou. Rep. 

The failure of a trial in consequence of the withdrawal of a juror by consent, is no 
bar. (Sanderson v. Nestor, Ryan & Mood, N. P. Rep. 402.) So as to discharging 
a jury by consent. (Everett v. Youells, 3 Bam. & AdoL 349.) See the People ▼. 
Judges of New-York, 8 Cowen’s Rep. 127. 

Where the former recovery has been wholly reversed on error, it is no bar. (Smock 
v. Graham, 1 Backf. 314. Wood v. Jackson, ex dem. Genet, 8 Wend. 10. Close v* 
Stewart, 4 id. 95.) A judgment collected, and afterwards reversed for defect of form 
with an award of restitution, is no bar to a subsequent action, even though the party 
elect not to avail himself of the judgment of restitution. (Close v. Stuart, 4 Wend. 
95, on error from S. Court, for whose opinion, see S. C. 1 Wend. 438.) If a judg- 
ment of reversal state that it is not a bar to any future daim of the appellee made on 
fuller proof, to prevent this being a bar, the new suit must be shown to differ from the 
former. (Innis v. Roane, 4 Call, 379, 398.) 

So if the demand be rejected as not yet doe, the former judgment is no bar. (M’- 
Laughlin v. Hill, 6 Verm. Rep. 20. Estill v. Taul, 2 Yerg. 467, ante, note 589, p. 
835.) In Estill v. Taul, the justice was received to show by parol that be gave jodg^ 
ment against the plaintiff in the former action, because the rent now claimed by him 
was not then due ; and held, that this being so, the court trying the second action 
ought to disregard the former judgment as not rendered on the issue they were now 
bound to try ; and that they should so instrnct the juty. Otherwise, however, it 
seems, if the demand wa? actually due, though erroneously rejected on the supposition 
that it was not due. Such we deem to be the result of Morgan v. Plumb, (9 Wend. 
287.) The plaintiff there, in 1820, sued on a note of $350, payable when a certain 
mortgage should be collected. On the trial of that suit it was shown that the mort- 
gage had been foreclosed by an entry, &c., (in Massachusetts,) but no money having 
been paid, an objection was taken that the mortgage had not been collected within 
the terms of the not*; on this ground, Spencer, J. who presided at the trial, directed 
a verdict for the defendant, instead of nonsuiting the plaintiff. Afterwards a new suit 
was instituted bn the assumption, inter alia, that tbonote was not due when the fonpar 
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action Was tried: this was tried in 1830, (before Cowen, Cir. J.,) who held, that un- 
der the circumstances the former suit was no bar. On motion for a new trial, the su- 
preme court, per Savage, Ch. J. expressed a different opinion, holding that the note 
was due at the first trial, and that though Spencer, J. erred on this point, yet that the 
second suit was barred. The cause, however, was decided upon other grounds and 
a new trial denied, (id. 293.) 

The same principles apply to criminal cases. Accordingly, a nolle prosequi is no 
bar to another indictment ; (Commonwealth v. Wheeler, 2 Mass. Rep. 272 ; Lambert 
v. Sandford, 2 Blackf. 137 ; The People v. Barrett, 1 Johns. Rep. 69.) unless it be after 
the jury are impannelled, (State v. M’Kee, 1 Bail. 651, 653, 4, and the cases there ci- 
ted by O’Neal, J.) Regularly, that cannot be done after the jury are impannelled, it 
is said ; but if they he discharged under pretence of a nolle prosequi, it will be equiva- 
lent to an acquittal, (id.) 

The dismission of a presentment by the court, at the instance of the prosecuting at- 
torney, ordered without trial, is no acquittal ; it is only an informal nolle prosequi ; 
and is therefore no bar. (Wortham v. The Commonwealth, 5 Rand. 669.) 

A retraxit is unknown to the law, so far as regards a prosecution at the suit of the 
commonwealth. It is a dispensing power, which the law has ntft entrusted to the 
prosecuting attorney, (id.) 

If the prisoner escape a trial on the merits by quashing the indictment , demurrer or 
by plea in abatement , he may be prosecuted again. (People v. Barrett, 1 Johns. 
Rep. 66, 69.) 

And the mere failure of a trial by the death or sudden sickness of a juror, the ill- 
ness of the prisoner, discharging a jury, &c. will not in general operate as a bar 
whether in a civil or criminal proceeding. (People v. Olcott, 2 Johns. Cas. 301. Peo- 
ple v. Barrett, 2 Cain. Rep. 100. State v. Woodruff, 2 Day, 504. State v. Water- 
house, Mart. & Yerg. 278. State v. Hall, 4 Halst. 256. Commonwealth v. Bowden, 
9 Mass. Rep. 494. The People v. Goodwin, 18 John. Rep. 187. U. States v. Pe- 
rez, 9 Wheat. 579. Per Shaw, C. J. in Commonwealth v. Roby, 12 Pick. 502, 503. 
State v. Spurgin, 1 M’Cord, 254 ; apd Bostick’s case there cited. People v. Denton, 
2 Johns. Cas. 275. United States v. Coolidge, 2 Gallis. Rep. 364. Commonwealth v. 
Purchase, 2 Pick. Rep. 521. State v. Burket, 2 Rep. Const. Ct. So. Car. 155.) 
But this right to nullify the effect of a discharge, by the withdrawal of a juror, and the 
like, is not absolute and unlimited. In a late South Carolina case, where the offence 
was capital, it was said that authority was confined to the following cases. 1* The 
consent of the prisoner, 2. The illness of one of the jury, the prisoner or the court, 
9. The absence of one of the jurymen, 4. The impossibility of their agreeing on a 
verdict. And it was also said, that the discretion of the court to discharge the jury 
and remand the prisoner for another trial, is a legal discretion, exercisable accord- 
ing to known rules. After the jury were impannelled for trial of a murder in kill- 
ing a slave, the solicitor general was answered by the foreman, on inquiry, that he 
had declared he never would convict in such a case. . Whereupon the solicitor, with 
permission of the court, entered a nolle prosequi , and the jury were discharged. Held 
a bar to a subsequent indictment. (State v. M’Kee, 1 Bail. 651, 652, 3.) But the 

Von. I.* 120 


Digitized by ^ooQle 



954 


Of Depositions , Inquisitions , fyc. [Ch. 4* 

jury will be intended to have been discreetly and properly discharged, unless the 
contrary appear. (State of Tennessee v. Waterhouse, Mart. & Yerg. 278.) The 
rule in Pennsylvania is still more strict. The discharge of the jury so as to se- 
cure another trial, is allowed, in a capital case especially, only when required by ab- 
solute necessity . Even the illness of any of the jury, arising from privation, if re- 
movable by food, and the prisoner consent that it should be supplied, is not an ade- 
quate cause of their discharge ; and if discharged under such circumstances, a new 
trial would be barred. Their inability to agree, is not a proper cause of discharge. 
(Commonwealth v. Clue, 8 Rawle, 498. Commonwealth v. Cook, cited id. 500; 6 
$er. & Rawle, 577, S. C.) The learned court admit a wide difference between their 
decisions and those of the neighboring states; but maintain their own ground with 
the argument, that the constitutional right of the subject not to be put in jeopar- 
dy a second time, ought not to depend on the arbitrary opinion of judges. (Id. 501.) 
After a prisoner has pleaded, the jury been sworn, and evidence offered, if the public 
prosecutor without the prisoner’s consent withdraw a juror, merely because he is un- 
prepared, the prisoner cannot afterward be tried for the same offence. (People v. 
Barrett, 2 Cain. Rep. 304.) Otherwise, if the indictment were defective in substance. 
(People v. Barrett, i Johns. Rep. 66 : and see infra.) In Tennessee, where the jury 
were allowed by the court to separate after the prisoner had been put on his trial 
without rendering any verdict, it was held a bar to a subsequent trial. (State v. Gar- 
rigues, I Hayw. 241.) The power of discharging a jury is to be exercised with 
great caution. (People v. Denton, 2 Johns. Cas. 275. People v. Goodwin, 18 
Johns. Rep. 187. People v. Olcutt, 2 Johns. Cas. 801 ; and see the cases cited supra.) 
Where a witness on the part of the government refused to be sworn and was com- 
mitted for a contempt, Mr. Justice Story held that the court might discharge the jury 
without the defendant’s consent, and try him again at another time. (United States 
v. Coolidge, 2 Gallis. Rep. 364. See People v. Judges of New York, 8 Cowen’s 
Rep. 131.) As to the right of allowing a jury to be withdrawn in cases of misdemea - 
nor, see People v. Ellis, 15 Wend. 371 ; People v. Olcutt, 2 Johns. Cas. 307. 

Where the verdict was void, the jury finding petit larceny on an indictment for an- 
other offence not warranting such finding, a re-trial was ordered. (State Y.Spurgin, 
1 M’Cord, 252, 254. And see also People v. Oieutt, 2 Johns. Cas. 301 ; Pennsylvania 
v. Huffman, Addis. Rep. 140.) 

So where judgment has been arrested, it is no bar. (People v. Casborus, 18 Johns. 
Rep. 351. Pennsylvania v. Huffman, Addis. Rep. 140.) 

If the cause go off upon the insufficiency of the indictment either in form or sub- 
stance, this will constitute no bar.— (Per Shaw, C. J. in Commonwealth v. Roby, 12 
Pick. 502; Per Williams, J., in State v. Behham, 7 Conn. Rep. 418 ; Rex v. Taylor, 
3 Barn. & Cress. 502; People v. Barrett, 1 Johns. Rep. 66; 2 N. Y. R. Stat. 701, 
§ 24; Commonwealth v. Goddard, 13 Mass. Rep. 459.) 

So, if the former acquittal was on the ground of variance between the indictment 
and the evidence. (2 N. Y. R; Stat 701, § 24. Pennsylvania v. Huffman, Addis. 
Rep. 140. Burnett v. Commonwealth, 4 Monroe, 106.) But otherwise in New York 
if there be a trial on the merits, though the indictment be defective. (2 N. Y. R. Stat 
702, §25.) An acquittal, it has been held, shall not be deemed for variance , if the 
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prisoner could have been convicted upon the first indictment upon any evidence that 
might have been adduced. It is immaterial whether the proper evidence was adduc- 
ed at the first trial or not. Thus, where the prisoner was indicted for the murder of 
a child, viz. Charles William Beadle , but acquitted because the name of the child 
was not proved to be as set forth, and was again indicted for the same murder of the 
same child by various other names, and it was note in proof, and so the jury found on 
an issue on the plea of autrefois acquit , that the child was in truth as well known by 
the name in the former indictment as any of the names in this ; the court gave judg- 
ment for the prisoner. (Rex v. Sheen, 2 Carr. & Payne, 634.) Burrough J. thought 
that if the now evidence of the name had been given at the former trial, the prisoner 
ought to have been convicted. The baptismal register gave the name of Charles 
William Beadle ; and one witness said she should have known him by that name; 
and it was suggested that if a legacy had been left him by that name, he would have 
taken it (Id.) 

It is perhaps proper to remark, that in all these cases of conviction, acquittal, 8to. 
whether formal or virtual, it is not necessary, in order t6 secure the prisoner’s plea in 
bar, that a judgment should have been rendered or signed on the former verdict or 
proceeding. The verdict itself, or discharge of the jury, &c. constitutes the bar. (State 
of Connecticut v. Benham, 7 Conn. Rep. 414, 418, et seq.) This is so even where 
judgment is improperly arrested upon a good indictment (The State v. Norvell, 2 
Yerg. 24%) 

But the point or matter must be identical. A former judgment in general concludes 
only as to the ground covered by it, and the facts necessary to uphold it. (See ante, 
note 587, p. 826.) Accordingly, a verdict and judgment, in a court of law, is no bar 
to equitable relief which could not be allowed at law. (Gallagher’s ex’rs v. Roberts, 

I Wash. C. C. Rep. 320.) A judgment against the assignee of a note, in an action 
against the assignor, is no bar to a bill by the assignee to subject estate which had 
been conveyed to the assignor to secure the payment. (M‘Clenahan v. Chambers, 1 
Monroe, 44.) A recovery of damages, in an action of disseisin, the declaration laying 
the disseisin in December, 1807, is no bar to a suit for rent of the same land claimed 
to be due prior to that time ; there being no evidence aliunde , that Such rent was ac- 
tually recovered in the former action. (Gunn v. Scovil, 5 Day, 113, 115, 116.) A 
judgment, in an action of disseisin, does not prevent the losing party enforcing a title 
paramount subsequently acquired, or preclude either party from his bill in chancery to 
perfect his title or enjoin a judgment obtained contrary to equity. (Taylor v. 
M‘Crackin, 2 Blackf. 260. See Burt v. Sternbergb, 4 Cowen’s Rep. 559, stated ante, 
note 594, p. 848.) A recovery in a writ of right does not affect a claim of the tenant 
to an easement in the land. (Thompson v. The Proprietors of Androscroggin bridge, 
5 GreenL 62, 65.) A former recovery against husband and wife for a tort, is no bar 
to an action for the same tort against the husband alone ; for such an action as the for- 
mer cannot lie. Husband and wife cannot, in law, commit a joint tort. If done by 
the wife in his presence or with his assent, it is his sole act. Such an action can be 
sustained for the separate independent act only of the wife. (Park v. Hopkins, 2 Bail. 
411.) This case goes distinctly, as we deem, upon the ground that the record showed 
the former suit to havo been for a different cause of action. It was decided upon the 
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pleadings ; and what they were, whether there were any averments aliunde, going 
to show the identity of the two actions as to subject matter, cannot be collected from 
the report. Indeed, it would rather seem to have been regarded as a case in which 
such an averment would be inadmissible as contradicting the record : see infra. 
It is no bar to an action for obstructing ancient lights that the nuisance merely 
affects the plaintiff’s right as reversioner, and that he has already, in a former 
action, recovered against the defendant for erecting the same obstruction. (Shadwell 
v. Hutchinson, 2 Barn. & Adol. 97.) A judgment for freedom concludes and entitles 
the plaintiff to recover for services against the defendant, only from the time of the first 
suit commenced. If more is claimed, a right must be proved independent of the re- 
cord. (Matilda v. Crenshaw, 4 Yerg. 299.) A verdict in forcible entry will not con- 
clude any thing in an ejectment. The former issue ihvolved the mere question of pos- 
session end force ; the latter the right of possession and title. (Mattox v. Helm, 5 
Litt 185, 6. Peyton v. Stitlh, 5 Pet. 485, 490, 1.) The caption of a warrant of at- 
torney by the vouchee, appearing of record to have been taken before the Ch. J. out of 
court, was held not to conclude as to the mental capacity of the vouchee, on error as- 
signed that he was non compos at the time ; for mental capacity was not a point to be 
examined into by the Ch. J. It was his office to take a mere acknowledgment of a 
deed, which does not conclude , however it may be prima fade. (Hume v. Burton, 1 
Ridgw. P. C. Ireland, 16 to 121, decided by a majority of one. And see the same 
case on error from the K. B. on exceptions taken at the second trial. Id. 204 to 280.) 
A judgment, in covenant, will not bar a bill for specific performance of a particular 
stipulation in the articles, if it be manifest that the breach of that, though assigned, 
was not investigated, nor any damages given on that head. (Givens v. Peake, 1 Dana, 
225.) Nor wifi a judgment on the merits in favor of the defendant, bar an action for 
the same demand on a subsequent promise of the defendant to pay the debt. Such 
promise is supported by the moral consideration, though the remedy for the demand was 
technically barred when the promise was made. (Cook v. Vimont, 6 Monroe, 284.) 
See ante, note 588, p. 883, and the case of Bentley v. Morse, there cited. 

The same principles apply to criminal cases. Thus, an acquittal, on an indictment 
for forging and uttering an order, is no bar to a subsequent indictment for a misdemea- 
nor in obtaining goods on the same order, by using it as a false token. (Common- 
wealth v. Quann, 2 Virg. Cas. 89.) In Virginia, a plea of autrefois acquit or convict 
by an examining court, must show the crime charged there to have been the same of* 
fence as that charged in the jndictment to which the former trial is interposed as a bar. 
(Commonwealth v. Somerville, 1 Virg. Cas. 164.) Where a single act combines the 
requisite ingredients of two distinct offences, it has been held, in South Carolina, that 
the defendant may be separately indicted and punished for each; e. g. unlawfully 
trading with a slave, and by the same act knowingly receiving stolen goods from him ; 
for the necessity of proving the stealing and scienter, in the last case, shows the point 
to be different from that in the former, which is sustained by showing a mere dealing 
with the slave. (State v. Taylor, 2 Bail. 49.) See Conant v. Raymond, infra. 
Proof of receiving goods, knowing them to be stolen, will not support an indictment for 
larceny of the same goods. The latter is the principal offence ; the former the mere 
accessory ; and an acquittal or conviction of the one, will not bar a prosecution for the 
Other, (Ross v. The State, 1 Blackf. 390, 1.) That the counterfeit bill, for the pass- 
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ing of whieh the prisoner isnow indicted, was given in evidence against him on a former 
trial for passing another bill, will not render such former suit a bar. (United States v. 
Raadenbush, 8 Pet. 288.) In Kentucky, a trial of bastardy, on a warrant charging 
the birth to have been one day, will not bar a second trial, on a warrant stating a dif- 
ferent day; for the day is material. (Burnett v. Commonwealth, 4 Monroe, 106, 7, 8. 
See also Rex v. Smith, 3 Barn, fc Cress, 502.) An indictment was against three per- 
sons jointly for obstructing a highway. The evidence was that each separately ob- 
structed it on his own farm. The variance was held fatal, because a trial on this joint 
indictment would not bar separate indictments for each offence. The indictment 
should have charged the offences to have been several, and then the defendants might 
have been severally ‘convicted or acquitted. (The Commonwealth v. M‘Chord, 2 
Dana, 242.) 

It is said to be the doctrine of the common law in respect to felonies, that a convic- 
tion judgment and execution for one felony, not capital, is a bar to all other indict- 
ments for felonies, not capital, committed previous to such conviction, judgment and 
execution. (Crenshaw, v. The State of Tennessee, Mart. & Yerg. 122.) This was 
held by the supreme court of Tennessee, on great deliberation and a full examination 
of English authorities; and acted upon as the common law of that state in the case 
cited. 

In determining the identity of the subject or point passed upon and adjudicated in the 
former suit, much depends upon the frame of the issue there joined ; the matter which 
it confesses or denies; what it may receive on the one band, or exclude on the other. 
With a view to these things the titles of the text— 4 * evidence confined to points in 
issue,” (p. 169 to 193,) and “ the substance of issue proved,” (p. 200 to 216,) as also 
the notes connected with them may become important. Where the matter sought to 
be litigated in the second suit was involved in the former issue, and essential to tho 
finding of the verdict, we have seen that it shall be taken conclusively to have been de- 
cided. (Ante, note 594, p. 844, et seq.) Where the matter might or might not have 
been tried consistently with the issue, it shall be taken to have been prima facie passed 
upon. (Id. And see ante, note 590, p. 838, et seq.) 

To illustrate the importance of going back to the substance of the issue, for instance ; 
it has been held in England, recently, that if the crime for which the prisoner is in- 
dicted might have been proved under another indictment formerly tried, it shall be 
taken necessarily to have been tried, and let in the plea of autrefois acquit or convict . 
(See Rex v. Sheen, 2 Carr. & Payne, 634, stated supra.) In ascertaining what form 
of indictment would let in such proof, we go back to note 395, ante, p. 497, etseq., pre- 
senting a large class of cases where it is seen that an indictment for one crime will be 
sometimes maintained by proof of another of a different grade. An additional case 
is one of an indictment on the statute of Pennsylvania againsl adultery, whereon a con- 
viction may be had for fornication. (Respublica v. Roberts, 1 Yeates, 6.) It follows, 
that a conviction or acquittal, under a former indictment, will be a bar to a second 
prosecution for an offence which might there have been tried. (I Chit. Cr. Law,* 
455. 1 Green’s Rep. 371, 374, 5. 2 Bail. Rep. 50. 12 Pick. 504. 1 Stark. Cr. 

Plead. 2d ed. 322. Rex v. Vandercomb, 2 Leach, 816. 2 East’s P. C. 522. 4BI. 
Comm. 336.) And see several cases illustrating this rule, stated infra. An in- 
dictment is for an assault with intent to kill or murder ; the prisoner may be 
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convicted of a simple assault. (Stewart v. The State of Ohio, 5 Hamm. 241, 
2. The State v. Coy, 2 Aik. 181.) It has lately been held in Massachusetts, 
that a conviction of an assault with intent to murder, could in no case be pleaded in 
bar to an indictment for the murder itself. (Commonwealth v. Roby, 12 Pick. 496.) 
The court do not deny the general doctrine above advanced ; they expressly recognize 
and fortify it. But they deny that the evidence, in support the latter indictment, could 
have been admitted on trial of the former, (id. 505;) and that the English doctrine 
which forbids a conviction for a misdemeanor, where the proof shows a felony, does not 
proceed upon considerations peculiar to the administration of justice in that country, 
but upon the broad ground that the offences are, in legal contemplation, essentially dis- 
tinct in their character. The court certainly labor against a formidable array of au- 
thority, some of which may be seen collected, ante, note 395, p. 497, 8, and among 
others, as they admit, an express decision of their own eourt, (Commonwealth v. 
Cooper, 15 Mass. Rep. 187.) That the usual English argument against convicting 
of a misdemeanor, under an indictment for a felony, noticed, ante, note 395, p. 497, 
entirely fails us in this country, we add to the authorities quoted in that note, at p. 
498, the following cases : State v. Coy, 2 Aik. 182, 3, per Skinner, Ch. J. Stewart v. 
The State of Ohio, 5 Hamm. 242, per Lane, J. An acquittal, on an indictment for a 
rape committed, is a bar to a subsequent prosecution for an indictment for an assault 
with an intent to commit a rape, but is no bar* to a prosecution for the assault and bat- 
tery. (Case of Sargeant et al. 2 City Hall Rec. 44.) 

A former recovery, which does not merge the demand upon which it was rendered, 
is no bar to a subsequent suit on the same demand. On this principle, a recovery 
against the wile of the defendant was held not to bar a suit for the same debt against 
the defendant, though it was due for services done at the wife’s request. (King v. 
Bozarth, 2 Serg. & Rawle, 275.) It is otherwise, where the first recovery, though 
against another party, merges the demand, or shows an election which concludes. 
(See ante, note 583, p. 823.) A judgment merges only the cause of action upon which 
it was rendered. (Per Church, J., in. Fairchild v. Holly, 10 Conn. R. 475, 478.) 
Hence, where a note is given for a demand under such circumstances as that the de- 
mand is not merged in the note, though a judgment be subsequently recovered on the 
note, it will not bar a suit bn the original claim. (Id.) 

It seems by Andrews v. Smith, that a recovery upon a judgment, is no bar to a 
second action on the same judgment. The case was an execution issued on the first 
(a justice’s judgment) after a judgment recovered and execution thereon in a neigh- 
boring county. Held well, and that trespass would not lie for suing out the second ex- 
ecution. (Andrews v. Smith, 9 Wend. 53.) But whether a second action would lie 
on the first judgment, was, of course, not directly decided. The case goes upon the 
ground, however, that justice’s judgments being securities of equal degree , the first 
was not merged in the second. (Id. 54.) The same doctrine applies as to judgments 
of courts of record. (Id. and see 1 1 Johns. Rep. 517, and cases there cited. 5 Wend. 
•222.) See Utter v. Walker’s adm’rs, 1 Wright’s Rep. 46. 

And where the former court bad not jurisdiction, the judgment will be no bar. This 
Subject, however, and the cases connected with it will be found treated of post, note 694. 

We noticed, ante, note 586, p. 825, that the rule of re* judicata does not apply to 
summary applications. This must, however, be confined to orders or rules made on 
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motion in the course of practice in courts of record or other courts possessing corres- 
ponding powers. That will be seen by the cases cited there, beside which there are 
many other instances more or less strict, but in truth resting on discretion whether the 
matter formerly decided shall be opened upon the new circumstances disclosed. Such 
is the case of a motion for restitution, (Crockett V. Lashbrook, 5 Monroe, 542,) which, 
it is said, may be tried over again in an action. (Id.) But see Mayor’s heirs v. Chiles, 
8 Monroe, 260. So a decision on motion cannot be opened without leave, and the 
subject be reviewed on motion. (Mitchell v. Allen, 12 Wend. 290. Standard v. Wil- 
liams, 10 Wend. 599.) A motion concludes only as to the ground covered by it. 
Thus a motion to quash a sale on one ground does not preclude a motion to set it aside 
on another ground. (Sanders’ heirs v. Buskirk, 1 Dana, 410 to 412.) 

But these and the like cases must not be confounded with the decisions of summary ju- 
risdictions properly so called ; which, we have seen, even a superior court may be, 
where it is clothed with such summary powers. It is there, pro tanto , an inferior 
court ? and though it may proceed by way of motion, or in whatever form, its deci- 
sions conclude when once finally made upon the merits. This notion was extended 
to the decision on motion of a court to appoint commissioners under the Kentucky 
occupant land law, as well as to the award of the commissioners. (Craig v. Bagby, 
1 Monroe, 148.) See also Tribble v. Frame, S Monroe, 51, 2, and Mayo's heirs v. 
Chiles, 9 Monroe, 360. A summary conviction and fine for an assault and batteiy, in 
view of the court, is no bar to a subsequent prosecution for the same assault by indict- 
ment. Although but one injury is done to the individual assaulted, yet the same act 
constitutes two public offences, punishable in different modes. (State v. Taney, 1 N. 
Car. Law Repos. 519.) In New- York, it is provided by statute, that persons who 
have been summarily punished for a contempt under the law relative thereto, shall, 
neverthel ess be liable to indictment for such contempt, if the same be an indictable 
efface. (3R. S. 278, § 15.) 

The expedient sometimes resorted to of fraudulently going into a more favorable 
court, and submitting to a conviction and * mild penalty, Will not protect a criminal 
against a booa fide prosecution. Thus, tbe defendant was recognized to appear at 
the next superior court to answer an assault and battery. In the mean time be caused 
himself to be indicted, convicted and fined in the county court. This was all a collu- 
sion and trick to avoid a punishment, which he apprehended would be more severe 
upon an honest adverse prosecution in the higher court. He pleaded there his former 
conviction, to which tbe attorney general replied per froudem , setting forth the par- 
ticulars. Held a good replication. (Commonwealth v. Jackson, 2 Virg. Cas. 501, 
ante, note 589, p. 837, S. C. and Hamilton v. Williams, 1 TyL Rep. 15, also there ci- 
ted.) So in New-Hampehire, where the defendant had procured a complaint to be 
lodged against him by a third person before a justice for an assault and battery, on 
which there was a conviction and a small fine imposed ; held, no bar to an indictment 
ftr the same offence, as it was collusive and in fraud of the state. (State v. Little, 1 
New-Hemp. Rep. 257.) In Massachusetts, the rule is laid down in general terms, 
that a conviction before a justice of the peace on the information of the offender, is no 
bur to an indictment for the same offence. (Commonwealth v. Alderman, 4 Man. 
Rep. 477.) 
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It is stated. ante, p. 333, 4, in the text, that a judgment is a bar to any other action 
of the same nature as the first, involving the same matter ; and that to determine the 
identity of the matter, one test is to see whether the same evidence would equally 
maintain both actions. The doctrine was applied to the judgment of an inferior court 
in Rice v. King, (7 Johns. Rep. 20.) In respect to courts in general, it was discussed 
ante, note 588, p. 828, et seq. The re&der will find it, moreover, ably illustrated by 
Kennedy, J. in Marsh v. Pier, 4 Rawle, 284 to 287. See also, Crockett v. Routon, 
Dudley’s Rep. 254, 5. It has been said that a trial in an action on the case for dama- 
ge 8 in harboring an apprentice, would bar assumpsit for his services during the 
same period. (Conant v. Raymond, 2 Aik. Rep. 243, 246.) So vice versa ; and yet 
evidence which would support assumpsit would not support the action on the case, 
and the measure of damages in the two instances is very different (id.) See State v. 
Taylor, supra. Judgment for the defendant in trover or detinue, will bar trespass for 
the taking. (Hite v. Long, 6 Rand. 457, 462.) So trespass will bar trover for the 
same cause. (Boynton v.. Willard, 10 Pick. Rep. 166.) A recovery in replevin for 
property distrained, is a bar to anaction for an excessive distress. (Philips v. Berry- 
man, 3 Doug. 286.) A suit at common law for an excessive distress, will bar air ac- 
tion on the statute to recover double the value of the goods distrained. (Garvin v. 
Dawson, 13 Serg. & Rawle, 246,7.) A recovery of damages in trespass on lands, 
was held a bar to a subsequent action for mesne profits. (Coleman v. Parish, I M - 
Cord, 264.) Where the plaintiff in an action at law against an administrator confes- 
ses a plea of plene adroinistravit, and takes judgment for assets in futuro , he is barred 
of a bill in equity for the discovery of assets alleged to be in the defendant’s hands at 
the time of or anterior to the plea put in in the court of law. (Oreutt v. Orms, 9 
Paige, 453.) 

The above cases and others of a kindred character, show how sedulously courts 
have exerted themselves to preserve in full vigour, those principles which forbid a 
second litigation of the same matter, and to what extent they have carried the doc- 
trine. The mere difference in name between the first and subsequent suit, forms no 
sort of distinction in respect to the application of the rule: you shall look to their 
nature , and if, in fact, the matter sought to be litigated in the second suit, has been 
controverted and directly decided in the other! the first will conclude. 

So, where the same matter has been once litigated by way of defence, between the 
same parties. (See ante, note 588, p. 829, 830.) This was directly assumed in the- 
case of Gardner v. Buckbee, 3 Cowen’s Rep. 120, stated ante, note 594, p. 847. See 
also S. P. Crockett v. Routon, Dudley’s Rep. 254. In covenant for one instalment of 
the price of land, the defendant sets up and tries his defence on the ground of a failurq 
of title ; this’ precludes a like defence in an action for a second instalment. (Kane v. 
Fisher, 2 Watts, 246, 252.) Assumpsit for use and occupation for two years, from 
April 1, 1829, to April 1, 1831. Plea in bar of the first year’s rent, that under the de- 
mise in question, whic h was for 10 years from the 15th Nov. 1825, at f 75 per annum, 
the now plaintiff had, in replevin in the Herkimer C. P. against him by the now defend- 
ant, avowed the taking a distress for the $75 due the 1st of April 1829, as rent of one 
year ending on that day ; that to this, the now defendant pleaded that the now plain- 
tiff had, in the article of demise or lease, covenanted to make certain improvements, by 
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the summer of 1836, which he had omitted ; and that the use and benefit of the prem- 
ises depended, on that improvement ; that the now plaintiff replied performance, tra- 
versing that the use, &c., depended on the improvement ; that the jury found non-per- 
formance, and that the use and benefit did depend, &c., and that the $75 was not due 
as rent, arrear, ; whereon judgment was rendered for the now defendant. The 
plea averred farther, that the improvements were not complete on the 1st April, 1839, 
or at any time before the 1st April, 1830. The court held the principle of the plea 
sound ; but overruled it as answering only a part of the piainiifi ’s claim. (Etheridge 
v. Osborn, 13 Wend. 399, 403.) See the case of Cist v. Zeigler, cited ante, note 588, 
p. 83a 

That mere matter of defence involved in a former trial, whether in fact tried or not, 
cannot be made the subject of a subsequent suit by the defendant, we saw generally, 
ante, note 588, p. 830 to 834. The rule was very plainly illustrated on the question 
arising as to the effect of the judgment of an inferior court, in Walker v. Ames, (3 
Co wen’s Rep. 438.) There, the plaintiff had previously been sued by the defendant 
before a justice, in which suit, a judgment was taken by the latter, both for an account, 
and a note given upon the settlement of it ; and the present action was brought to re- 
cover back money collected under such judgment. The supreme court say, this ean- 
not be allowed ; that the now plaintiff should have defended the former action, and 
thus cut down the recovery to the proper sum ; that this was his only remedy, and 
they liken it to the case of a receipt of payment accidentally k>st f by which a defence 
failed at the former trial, and yet the money could not be recovered back. Marriott v. 
Hampton, 7 T. R. 969. See the latter case, ante, note 588, p. 830; and in connex- 
ion with Walker v. Ames, see several cases cited in the same note, p. 833, 4, from 
the Massachusetts Reports. The general rule was applied to an inferior court by 
several cases cited in the note referred to; and also in Curtis v. Groat, (6 John. Rep. 
168.) There, after a suit and recovery for cutting and coaling wood, the defendant 
sued the plaintiff in trover for the coal. The first suit was held a bar. And see Cham- 
bers ▼. Patton, 1 Bail. Rep. 130; and Simkina v. Cobb, 3 id. 130, stated ante, note 
630, p. 866. A defence before a justice on the ground of usury, was beld to be a bar 
to relief in equity on the same ground ; but not where the defendant appealed to the 
circuit court, and was diamisaed for the insufficiency of the appeal bond. (Cave v. 
Davis, 5 Monroe, 903, 394.) Creditors are deemed parties to insolvent proceedings 
for the discharge of their debtor. Now, tbe statute sometimes declares that certain 
frauds on tbe side of the debtor, shall render a discharge void ; such frauds, too, as the 
creditors might shew before the commissioner. But aside from these, the whole sub- 
ject » ret judicata. If there were other frauds, they cannot be objected collaterally, 
any more than a fraudulent matter of defence in a common civil action could be ob- 
jected in a suit to enforce the judgment rendered in that action. (M’Kinney v. Craw- 
ford, 8 Serg. & Rawle, 351, 353, cited and approved in Coates v. Roberts, 4 Rawle, 
113. Lester v. Thompson, 1 John. Rep. 300.) 

The rule is moreover illustrated by several additional cases relating to courts of su- 
perior jurisdiction. The vendee sued the vendor for the non-delivery of wheat, recov- 
ering tbs full value of the wheat, though only a nominal sum had been paid. Al- 
though the measure of damages was erroneous, and should have been only the differ- 
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ence between the agreed and the market price ; yet this was a matter of defence : 
and op the defendant turning round and suing the plaintiffs, held, that he could recover 
nothing but was totally barred. (Dey v. Dox 9 Wend. 129.) After a suit and re- 
covery for goods sold and delivered, the defendant sued the plaintiff for a non-delivery 
of the same goods. The first suit was held a bar. (Smith v. Kelley, 2 Hall’s Rep. 
N. Y. C. P. 217, 224, 5.) And see Britton v. Turner, 6 N. H. Rep. 481. Where a 
suit was before a justice on a note ; the defence, an agreement by the plaintiff 
to delay payment for five months; held, that this must be interposed as a de- 
fence ; and whether omitted as a defence in an action on the note, or offered and over- 
ruled, a cross-action for a violation of the agreement was barred. (Pearl v. Wells, 6 
Wend. 291.) Otherwise, if the agreement had been not to sue for a limited time. 
(Per Walworth, Ch. id. 295.) The defendant suffered judgment by default against 
him on a note ; and then filed his bill on the ground that the note was given on a con- 
dition which failed. Relief was refused, the court saying such want or failure of con-, 
sideration was a good defence at law. (Rabun v. Shortridge, 2 Blackf. 480.) A par- 
ty is sued^nd the consideration money'paid for land recovered back. This bars a bill 
by the defendant for a specific execution of the contract. (Curtis v. Cisna’s adm’rs, 

1 Ham. Rep. 425, 435.) 

A distinction should, however, be carefully made between a mere matter of defence, 
and a cross claim, which may or may not be interposed as a defence, at the election of 
the defendant in the former action. The latter generally arises under the statute of 
set off in respect to courts of record, and sometimes, though not receivable as a set 
off, it may come in by way of recoupment of the plaintiff’s damages. Thus, though 
in an action for the price of goods sold, the defendant may give in evidence the breach 
of a warranty in these particular goods, or a deceit in the sale, and so defeat the ac- 
tion in whole or in part; (Reab v. M’AHister, 8 Wend. 115 to 117, and the cases 
there cited ;) yet if he choose, he may omit this, and go to his cross action for the 
damages, after having submitted to a judgment for the price. (Cook v. Moseley, IS 
Wend. 277.) A covenant not to sue for a limited time is no defence. The remedy is 
a cross action on the covenant. (Pearl v. Wells, 6 Wend. 291, 295, per Walworth, 
Ch. Winans v. Huston, 6 Wend. 471, 473, et seq* and cases there cited. Chandler 
v. Herrick, 19 Johns. Rep. 129.) Where part performance of a special contract (e. g. 
to work for a year) forms the ground of an action of indebitatus assumpsit, subject to 
recoupment to the extent of damage for the breach, (as it does in New Hampshire,) 
it seems, the defendant may at his election waive his remedy by recoupment, and bring 
a cross action for the damages ; for without this right, however much he may have 
been damnified, he cannot recover beyond the extent of the plaintiff’s claim. (Brit- 
ton v. Turner, 6 N. H. Rep. 481.) And see Wadleigh v. Sutton, 6 N. H. Rep. 15. 
The plaintiff gave the defendant a negotiable note, under an sgreement that be would 
receive bank bills in pay, which were tendered and refused ; the note was negotiated 
and a recovery had against the plaintiff by the holder. The plaintiff now sued the 
defendant for his act in refusing the bills and transferring the note ; who pleaded that 
the matter was litigated in the suit on the note : this plea was. held bad, because it 
did not shew that judgment in that suit was rendered on the ground that the facts 
were not sustained in evidence ; for the evidence might have been rejected in that 
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tuit on various grounds not applicable to this; and so the merits, in truth, have never 
been tried there. (Noyes v. Evans, 6 Verm. Rep. 628, 630.) 

As to the case of set off, in a court of record, we have seen, ante, note 588, p. 831, 
that this also fbrtns an exception to Ihe general rule ; and where a defendant omits to 
avail himself of this right, he may still recover his counter demand in a cross action. 
Not so, however, where the set off has been tried, though only a part of it was allow- 
ed; in such case even a bill in equity for the residue will be barred. (Reynolds v, 
Reynolds’ adm’rs, 3 Hamm. 268.) In New York the rule is different with respect to 
a justice’s court from that which prevails in the higher courts. The statute relating 
to the former requires a set off of certain demands the first opportunity, and the de- 
fendant is barred of his cross action by the mere omission ; (2 R. S. 234, et seq.) a 
fortiori, if it be introduced and tried; and even if the set off be utterly inadmissible, 
yet where it is in fact received and tried on the merits without objection, no action 
can subsequently be maintained upon it. (M’Lean v. Hugaren, 13 Johns. Rep. 1-84. 
King v. Fuller, 3 Cain. Rep. 152. Wilson v. Larmouth, 3 Johns. Rep. 433.) Other- 
wise, if rejected as being in its nature inadmissible because not due, or if in truth not 
due and yet it be tried and submitted to a jury who disallow it. (Bull v. Hopkins, 7 
Johns. Rep. 22. Wolfe v. Washburn, 6 Cowen’a Rep. 261. Beebe v. Bull, 12 Wend. 
504.) The duty of setting off demands proper for that purpose is enforced with great 
rigor, and the omission to do so the first opportunity will generally be a bar. (Ser- 
jeant v. Holmes, 3 Johns. Jtep. 428. MKerras v. Gardner, id. 137.) In Phinney v. 
Earle, (9 Johns. Rep. 352,) it was held that a set off being offered in a justice’s court, 
but objected to as inadmissible and excluded on that ground, a subsequent action lay 
lor it. A fortiori, if it was improper matter of set off. 

There is, in New Jersey, also, a statute like that in New York, compelling set offe 
in a justice’s court ; on which the like rules of construction prevail. (Henry v. Mil- 
ham, 1 Green, 266.) It was agreed, in this case, that if the plaintiff had before suit 
assigned his demand, the assiguee would be held the real party, in which case ihe omis- 
sion to set off against the nominal plaintiff would be excused. (Id. 267.) 

In Massachusetts where the plaintiff in a justice’s court obtained judgment by default 
for a balance, crediting the defendant for certain services to their full value; held, a bar 
to the defendant’s action for the value of the same services, though his action was 
brought pending the first suit. (Briggs v. Richmond, 10 Piek. 391 to 397.) The de- 
cision goes on the broad ground that the balance is the true debt, where there are 
mutual accounts; and it is the right and duty of the plaintiff to go for that balance. 
Shaw, C. J., in a very able opinion, proves this on several English authorities, with 
reference to the amount for which a party may be held to bail ; and he shows by a 
balance of English authority that an action for a malicious arrest and holding to bail 
will lie, where such balance is wilfully disregarded ; and, as he remarks, the supreme ju- 
dicial court in Massachusetts recognized the same doctrine in Pierce v. Thompson, d 
Pick. 196. He slightly adverts to the limitation of a justice’s jurisdiction as fortifying 
the reasoning in the particular case ; but there is no Massachusetts statute, it seems, 
like that in New-York, tying up the litigation of the cross account to the action first 
brought. None of the English cases, we suspect, nor any others of which we are 
aware, carry this right of ex parte set-off to the extent of maintaining a bar. Nor 
does the case we are upon go farther than to erect a bar where the plaintiff actually 
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prediU the entire demand. (See Minor ▼, Walter, 17 Mass. Rep. 238, stated ante, 
note 588, p. 833, 4, and several other cases following il there.) 

We have incidentally noticed several cases where equity has refused to relieve as to 
matter of defence barred at law. Equity will sometimes relieve where the matter was 
rendered unavailable 4 at law by fraud, accident, or mistake. Thus, the defence of usury 
being interposed before a justice, failed ; and so dicLan appeal from him, owing to in 
accidental informality in prosecuting it : yet chancery relieved ; (Cave v. Davis, 5 
Monroe, 392, 394.) In Lucas v. Curry’s ex’rs, 2 Bail. 406, it was said by Harper, J., 
that where the principal in an administration bond submits to a decree for account in 
the orphan’s court in fraud of the surety, the latter may be relieved 'in equity. An ac* 
count taken in a probate court and a decree thereon, (though declared by statute to be 
final and conclusive,) was impeached in equity on the ground that the administrator 
had fraudulently suppressed a credit. (Pratt v. Northaip, 5 Mason, 95, 103.) The 
court of chancery in one ease relieved, where at the time of the former suit at 
law the matter was holden unavailable there, and so foiled as a defence, though the 
courts of law afterwards changed their ground. It was the common case of a fraudu- 
lent release obtained from the assignor of a chose in action after notice. At the time 
of trial, the course of the law courts was to refuse such an answer to the release ; and 
a bill was subsequently filed to avoid it After the bill was filed, the courts of law 
adopted a different rule, holding that the fraud might be shown in their courts ; yet 
chancery relieved. (Dana v. Hall, 1 Aik. 252, and Hall v. JDana, 2 id. 381.) For the 
rule as finally settled at law in Vermont, see Strong v. Strong, 2 Aik. 373. A party 
was relieved in equity, against a judgment at law, on the ground that he had not come 
to a knowledge of his defence until after the judgment was rendered against hint 
(Hubbard v. Hobson, 1 Breese, 147, 149.) So though he knew of the defence, but 
not of the proof, till after judgment and when a bill of discovery would have been there- 
fore useless. (Lewis v. Brooks, 6 Yerg. 167, 184.) A bond was, by mistake, drawn 
so as to bind the agent personally instead of his principal ; on which, after pleading 
the mistake, a recovery was had at law against the agent’s executor. Held that he 
was relievable in equity ; for the mistake was not available at law, though otherwise 
in equity. (Lindley v. Cravens, 2 Blackf. 426.) So of any mistake in the frame of a 
sealed instrument ; as by omitting a proviso, by which the agreement is to become 
void. (Burchet v. Faulkner, 1 Dana, 99, 100.) The nominal plaintiff being, at law, 
incompetent in New-York as a witness for the defendant, (ante, note 122, p. 135, 6,) 
and he being the only person by whom the defence could be established, it was held, 
that the defendant ihfght have relief inequity by filing his bill after verdict and review- 
ing the matter tried, inasmuch as the party would be competent according to the law 
of evidence in that court. (Norton v. Woods, 5 Paige, 249*) If the foots constituting 
a legal defence to an action at law can only be established by a discovery from the 
plaintiff, and the defendant can, by the aid of such discovery, avail himself of such de- 
fence at Jaw, he should resort to that mode, or he may be precluded by the judgment. 
But in cases of that kind, chancery may, if a satisfactory excuse is shown for not re- 
sorting to a bill in the first instance, grant relief eyen after judgment' (id.) The 
general rule is, that matter constituting a defence at law must be used there, and if a 
party omit* to do so, chancery wifi not relieve, (id.) 


965 


Sect £.] Of Depositions, Inquisitions, tyc. 

The doctrines of this head will be found still farther illustrated by many of the cases 
cited supra, (p. 949 et seq. of this note,) on the general question how far chancery 
wiO relieve in a matter already tried at law. 

In identifying the point or subject matter of the former and present suit, we are fre- 
quently driven to a consideration of the apportionment, or splitting up of demands, a 
doctrine which we looked into ante, note 592, p. 842, et seq. This practice is more 
common where courts are limited in their jurisdiction to small amounts. In these the 
suitor finds less delay and expense, two objects which are often of such importance as 
to countervail considerable sacrifice in the principal demand. Courts therefore, both 
in England and this country, allow him to sue on a demand of any amount in truth, 
provided he will claim upon it a sum within the jurisdiction. (Barnes v. Winkler, 2 
Carr. &, Payne, 345, Cor. Abbott, C. J. Tuttle v. Maston, 1 John. Cas. 25. Cahill 
v. Dolph, id. 333. Putnam v. Shelop, 12 John. Rep. 435. Boomer v. Laine, 10 
Wend. 525. Lewis v. Spencer, 12 id. 139.) Contra, in South Carolina, as to a de- 
mand on a promissory note ; (Simpson v. M’Million, 1 Nott &, M’Cord, 192. Bent’s 
ex’r v. Graves, 3 M’Cord’s Rep. 280.) But in assumpsit where the plaintiff sued for 
services on a quantum meruit , the same rule was held as in England and New-York. 
(Gold th waite v. Dent, 3 M'Cord, 296.) But see Wells ads. Reynolds, 1 Const. Rep. 
So. Car. 478. And in trover, the plaintiff may relinquish a portion of his rightful 
claim and so bring his suit within the inferior jurisdiction. (Huff v. Huff, 2 Bail. 
Rep. 456.) 

The motive above adverted to, added to circumstances which are common to all 
jurisdictions, such as a partial failure of proof, and a consequent withdrawal of the de- 
mand pro tanto , the virtual though not express inclusion of the present matter in the 
former record, &c. have made this head of apportionment a more common topic of in- 
vestigation in connection with inferior than with the higher courts; In all, however, 
the principle is precisely the same : you shall not evade the bar for the residue, by al- 
leging that you have before litigated but a portion of what is deemed an inte- 
gral demand, whether it sound in contract, a private wrong, or public crime, and 
whether it be matter in action or defence. And as in the note just referred to we cited 
authorities common both to the superior and inferior courts, we shall here do no more 
than follow out the cases there put by additional instances of indiscriminate application. 

In a case where a demand might have been separated and withdrawn, yet going 
to the jury among others, though without any proof, and being therefore disallowed, the 
remedy by subsequent suit was held to be barred. (Irwin v. Knox, 10 John. Rep. 365, , 
wrongly cited ante, p. 842 of these notes; as 11 John.) A plaintiff may withdraw one 
independent disconnected claim before a justice, at any time before it is finally sub- 
mitted ; which will secure his subsequent action for so much. (Ante, note 592, p. 842. 
Louw v. Davis, 13 John. Rep. 227.) And it is inferrible from what was said in Phin- 
ney v. Earle, 9 John. Rep. 852, that even if not otherwise warranted in withholding 
it, if it be objected to as inadmissible by the defendant, and rejected on that ground, a 
subsequent action shall not be barred. But a late case in the king’s bench will show 
that the courts are jealous of allowing the creditor fto bring separate suits, even for 
items apparently disconnected. The defendant had been the plaintiff’s steward, and 
had from time to time before April, 1822, received at different periods on sales of tim- 
ber £ 3400 ; and in June following, two other sums. In August, 1822 , the plaintiff’s 
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agent investigated the defendant’s accounts, and found due flora him £7000, including 
every thing, except £ 46 not then known to have been received by the defendant. The 
plaintiff sued in an inferior conrt, laying his damages at £4000 ; had judgment by de- 
fault, and a summary assessment of damages and judgment were taken by his agent 
for £3400, because the defendant, as the agent then thought, had not any property 
exceeding that sum. This was held a bar to a subsequent action as to all except the 
£46. The court considered the proceeding equivalent to a submission of the other 
items to a jury. (Bagot v. Williams, 3 Barn. &. Cress. 235.) Where a suit is brought 
for a divorce, with or without allowance of alimony, no subsequent suit lies for alimo- 
ny, or for increase of alimony : the matter should have been litigated in the divorce 
suit, the decree in which is Anal. An original suit does not lie for alimony ; it is only 
incident to a suit for divorce. (Fischli v. Fischli, 1 Blackf. 360.) And this though the 
divorce were in a foreign state, and the defendant has property lying in the state 
where the second suit is instituted, (id.) 

We made the remark, ante, note 59 2, p. 842, that the plaintiff may bring sepa- 
rate suits where his demand is divisible. An obvious instance is, where A. prom- 
ised to save B. harmless of three several promissory notes of less than $100 each, (a 
Vermont justice’s jurisdiction,) payable in three successive years. A. failed, and B. 
was obliged to pay the notes as they fell due ; B. in Vermont was allowed to recover 
before a justice for each successive demand as it became due, upon each successive 
payment by him ; and one recovery was held no bar to the others. (Hosford v. Foote, 
3 Verm. Rep. 391, 393.) It is likened to the case of a note payable by instalments. 
(See Badger v. Titcomb, 15 Pick. 409, 413, 414.) So where A. became indebted to 
B. less than 40s. (the jurisdiction of the qounty court in England) for carriage of goods; 
and less than 40s. for like carriage one month after ; B. sued for each separately in the 
county court. 0 Held distinct debts ; and prohibition refused. (Rex v. Sheriff of Here- 
fordshire, 1 Barn. & Adolph, 572.) In this case two decisions were cited from 1 Ventr. ; 
viz. Anon, 65, and Girling v. Alders, 73 ; where it was held that such demands should 
not be severed. Such severance was said, in Girling v. Alders, to be in fraudem legit , 
to give the county court jurisdiction ; and prohibition was granted for that reason. 
No attention, however, was paid in the principal case to these authorities. If the con- 
tract were entire, it was held that it could not be severed in fraud of the king’s court, 
as early as the Year Book, 19 H. 6, 55 ; and a prohibition was then granted in such a 
case. (See the South Carolina cases cited supra, p. 965.) A singular illustration is put 
in the anonymous case from Ventris, “ that if a man at divers times steals things, all 
which amount to above 12d. [the measure of petit larceny] it is felony capital,” [grand 
larceny.] Girling v. Alders is reported in 2 Keb. 617, by the title of Girling v. Aldas. 
It there appears to be a case of splitting an entire account into several items, like some 
of the decisions cited ante, note 592, p. 842, from the New*York and Connecticut re- 
ports. The whole~case is thus : “ Coleman opposed a prohibition to the honor of ale, 
on splitting of actions because the party was insolvent, and the contracts really several 
and several deliveries of ale, by Maltster to Alewife ; sed non allocator ; but per curi- 
am ; a prohibition must be awarded. If the causes may be joined in one action, they 
must ; and a prohibition was awarded.” In Badger v. Titcomb, (15 Pick. Rep. 409,) 
the defendant being the keeper of an office for procuring crews for vessels, contracted 
with the plaintiff to pay the latter a certain sum for each man shipped, and to repay 
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certain advances to be made by the plaintiff ; the plaintiff sued to recover the stipu-* 
lated amount for men shipped at different times, and also for monies advanced pursu- 
ant to the agreement. The defence was, that after the demands sued for were all due, 

the plaintiff had recovered in a former suit for similar items accruing under the same 
contract. But it was held that the first suit was no bar; that though the agreement 
was entire, the performance was several, and that each breach of the defendant’s 
promise would support a distinct action of assumpsit. It was conceded by Wilde, J., 
who delivered the opinion, that the case of Guernsey v. Carver, 8 Wend. 492, (cited 
ante, note 592, p. 842,) if rightly decided, would maintain the defence ; but he denied 
that a running account for goods, money, &c., accruing at various times, and all due, 
would constitute an entire demand, unless there was some express or implied agree- 
ment to that effect ; and in respect to Guernsey v. Carver, where this was held, he 
says, “ we know of no principle of law, nor of any other decided case, on which that 
decision can be sustained.” But see the cases cited 6upra, together with those 
ante, note 892, p. 842. Guernsey v. Carver stands directly supported by a still 
more recent case in the same court. (Stevens v. Lockwood, 13 Wendell ? 
644.) Again : the defendant bought of the plaintiff several lottery tickets, which 
were delivered by separate agents of the plaintiff, at different offices occupied 
by them, and at different times. Two separate suits by summons were simul- 
taneously brought for the price of each, before the same justice. The trial and 
recovery first had, though but for the tickets sold at one office, were held a bar to a 
recovery in the other suit. And per Nelson, J. : “ The splitting up of small demands 
fo multiply suits, is strongly discountenanced by this court. It is unnecessary and op- 
pressive.” (Colvin v. Corwin, 15 Wend. 557-9.) The case of Markham v. Middle- 
ton, 2 Strange, 1259, seems also to have been regarded by learned judges as maintain- 
ing that a running account of various items, but all due, was an entire demand not sev- 
erable. (See per Kenyon, C. J. in Seddon v. Tutop, 6 T. R. 609. Per Spencer, J., 
in Philips v. Berick, 16 John. Rep. 140, 1. Per Savage, C. J., in Stevens v. Lock- • 
wood, supra. See also Avery v. Fitch, 4 Conn. Rep. 362.) If a part even of an entire 
account, in an action of book debt for the whole, be rejected because it is not due, 
another action lies for it. (M’Laughlin v. Hill, 6 Verm. Rep. 20.) The plaintiff sued 
and declared in debt for rent and for money had and received ; and furnished a partic- 
ular under the last count for the proceeds of stone converted by the defendant. The 
plaintiff then sued in trover for the stone ; and in the first action took a verdict for the 
rent only, and this was held no bar to the action of trover. (Hadley v. Green, 2 
Tyr. 300.) 

The rule as to severing an entire demand is equally applicable to matter introduced 
by way of defence. A man agrees with you to labor for a year. He works out half 
his time and sues and recovers, as he may do in some courts, subject to your damage for 

the breach. You may elect to defend the first suit by showing damage to the extent 
of his claim ; but you can recover no more and are thus concluded as to your entire 
claim. Whereas if you allow him to take a verdict to the full value of his labor in the 
abstract, you may afterwards sue, and recover for your whole damage, though it ex- 
ceed the value of his labor. (Britton v. Turner, 6 N. H. Rep. 481.) And see Wad- 
leigh v. Sutton, 6 N. H. Rep. 15* 

The prohibition against instituting several prosecutions for crimes of the like er of 
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different grades, founded upon the same transaction, is referable to this- principle for* 
bidding several actions for the same demand. “ If in civil cases the law abbora a 

multiplicity of suits, it is yet more watchful in criminal cases that the crown shall not 
oppress the subject, or the government the citizen by unreasonable prosecutions.” 
(Per Drake, J. in State v. Cooper, 1 Green’s Rep. 375.) In State v. Ingles, (2 Hayw. 
Rep. 4,) A. had been indicted and convicted of an assault and battery upon B. and 
afterward, he was prosecuted along with others for a riot, and for beating and impris- 
oning B. ; both offences grew out of the same transaction, and the former suit being 
relied on by A., it was held a bar. “ The state,” say the court, “ cannot divide an of- 
fence consisting of several trespasses into as many indictments as there are acts of 
trespass that would separately support an indictment, and afterwards indict for the of- 
fence compounded of them all ; as for instance, just indict for the assault, then for a 
battery, then for imprisonment, then for a riot, then for a mayhem, &.c. ; but upon an 
indictment for any of these offences, the court will enquire into the concomitant facts 
and receive information thereof, by way of aggravating the fine or punishment, and 
will proportion the same to the nature of the offence as enhanced by all these circum- 
stances, and no indictment will afterwards lie for any of these separate facts done at 
the same time.” (id. p. 5.) So as to a former conviction under like circumstances. 
(Commonwealth v. Kinney, 2 Virg. Cas. 139.) The reporter (id. p. 140,) adds by 
way note as follows : “ In this case the court was of opinion, that as the inferior offence 
of an assault and battery was included in the higher offence of a riot, and constituted 
a part of it, and the con>monwcalth had already elected to indict, and had actually 
convicted the defendant of that inferior offence, it was barred from prosecuting the de- 
fendant for the higher offence ; for if this proceeding were allowed, then the defendant 
having been already fined and imprisoned for the battery, might be again placed in 
peril of another fine and imprisonment for a riot of which the battery of which he had 
before been convicted was a part and perhaps the chief part. 

“ An acquittal of manslaughter will bar a future prosecution for murder ; 1 Chitty. 
455, 6 ; 2 Hale, 246. And an acquittal of murder is a bar to an indictment for petty 
treason ; Foster, 329. And I presume by parity of reasoning, a conviction of man- 
slaughter will bar a prosecution for murder, and a conviction of murder a prosecution 
for petit treason ; for the plea of autrefois convict depends on the same principle with 
the plea of autrefois acquit. 1 Chitty, 461. 

“In cases of thte kind, where two grades of offence are the result of the same act, it 
would seem that the attorney for the commonwealth should either begin with the 
higher, and, on failure, prosecute for the lower, or unite both offences in the same in- 
dictment under separate counts. Thus the three defendants might have been indict- 
ed for a riot and beating a man. If convicted, their punishment covers the whole 
ground, and they or either of them cannot be indicted for the battery alone. If ac- 
quitted, however, they could not plead autrefois acquit to a second indictment charg- 
ing them with the battery, because, although they might not be guilty of a riot, yet 
they or some of them, might be guilty of the inferior offence. See 2 Leach, 716, Van- 
dercomb’s case, and 2 East’s C. L. 519. But the better way is to charge the battery 
in the same indictment with the riot, under separate counts ; there is no doubt that 
several misdemeanors may be joined in the same indictment. 1 Chitty, 254 ; 2 Chitty, 
489, note.” (id.) 
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The above distinction of the learned reporter between a conviction and acquittal* 
must depend on the question whether the indictment for the higher offence necessarily 
involve the lower. If it do, then no matter whether the result were a conviction or 
acquittal ; the whole ground was covered and shall not be gone over again in whole 
or in part. To warrant the trial for the battery, after acquittal of the riot, we 
must first learn that there cannot be a conviction of the former under a simple in- 
dictment for the latter; for then, in respect to the verdict of acquittal, we cannot see 
that the whole ground was covered, though it would be by a verdict of conviction* 
(See ante, p. 956, et seq.) 

The severance of the subject matter in any form, and prosecuting for part, followed 
by a trial on the merits, equally bars the whole. A criminal has in his possession forged 
bank bills on different banks, with intent to pass them. He is indicted and tried for 
the intent in respect to one of the bills : the whole being an entire offence, this will bar 
another indictment in respect to any other of the bills, though on a bank different from 
the first. (State of Connecticut v. Benham, 7 Conn. Rep. 414.) The decision is a- 
bly maintained in argument, and illustrated by several authorities from the English 
books, by Williams, J. who delivered the opinion of the court, (id. 417, 18 ;) thus: “It 
has been decided that a person indicted for stealing nine one pound notes/ may be 
convicted upon proof of stealing only one. (Rex v. John, 3 Mau. &. Selw. 539, 548. 
Rex v. Clark, 1 Brod. & Bing. 473.) There, the substance of the offence is stealing 
notes. Here, the substance of the offence is having in possession counterfeit bills or 
note*. The number may add to the evidence of guilt, but not to the number of the 
offences. In an action for the penalty for insuring tickets in a lottery, where ten tick- 
ets were insured at one and the same time, Lord Kenyon held that but one penalty 
could be recovered. Holland, q. t. v. Duffin, Peake’s Cas. 58,” &c. A plea of a for- 
mer acquittal of the defendant, for an assault and battery, by a justice of the peace, 
was held a sufficient bar to an indictment alleging the same offence with the addition- 
al aggravating circumstance of the complainant’s life having been thereby endangered. 
(Commonwealth v. Cunningham, 13 Mass. Rep. 245.) Where there was an assault 
and battery upon A. & B. by the same stroke, and the offender was legally convicted 
of the offence upon one, held that this barred a prosecution for the offence upon the 
other. (State v. Damon, 2 Tyl. Rep. 390.) The prisoner had been indicted and 
tried for the murder of Mary Anne Condon, and convicted of manslaughter. 
He had before been tried for the murder of Mary Cormack, and convicted of 
manslaughter, and received the benefit of clergy. The deaths of both proceeded from 
the same act ; but Mary Anne Condon was not dead at the, time of the first trial. 
Yet held, that the first allowance of clergy protected the prisoner against the second 
trial. (Rex v. Jennings, Russ. & Ry. 388.) In Rex v. Smith, (3 Carr. & Payne t 
412,) two indictments for the same offence having been found, one charging it capi- 
tally and the other as a misdemeanor, the prosecution was put to elect which it would 
go upon ; and an acquittal was directed as to the other. “ Under the numerous 
British statutes, imposing severe penalties, and even taking away the benefit of cler- 
gy from larcenies perpetrated under certain specified circumstances, it is the practice 
to indict the crime, with all its aggravations under the statute ; and if the aggrava- 
ting circumstances are not proved, to convict of the simple larceny only. I have met 
with no instance of an attempt on the part of the crown, after indicting for a simple 
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larceny, and establishing that, to proceed by another indictment to establish il>e high- 
er offence.” (Per Drake, J. in State v. Cooper, 1 Green’s Rep. 375.) A man was 
convicted of arson, in burning S.’s dwelling house. In doing so, he caused the death 
of H. who was burned in the house ; for which murder he was indicted ; but being 
arraigned, lie pleaded autre fois acquit , or rather the whole matter specially, which was 
allowed as a good plea in bar of the indictment for the higher crime. Drake J. said, 
the proper course would have been to have indicted him for the murder, laying the 
means to have been by the arson, in which case he might have been acquitted of the 
former and convicted of the latter, and so the whole offence have been expressly cov- 
ered. But he should not be deprived of his plea, because the state chose to indict and 
convict him for the inferior offence, the evidence as to both being identical. He likens 
the case to burglary and stealing, and a conviction of the latter, which he says shall 
bar an indictment for the former. (State v. Cooper, 1 Green’s Rep. 361, 37£, 374.) 

In New York there are some statute provisions allowing conviction of an inferior 
degree of the offence indicted ; but forbidding the conviction of an assault with intent 
to commit the crime, or of an attempt, when it shall appear that the crime was actual- 
ly perpetrated. (2 R. S. 702, §§ 26, 27.) The 28th section (p. 702,) declares the 
conviction or acquittal on a charge of one degree of crime, a bar to prosecutions for 
any other degree, and for any attempt to commit the same or any other degree. 

There are certain decisions which it is difficult to reconcile with the above doctrine. 
Such seems to be the case of Bailey v. Taylor, (2 Bail. Rep. 49, stated ante, p. 956 of this 
note,) where it was held that if one act comprise the requisite ingredients of two of- 
fences, the defendant may be prosecuted successively for each. And see the State v. 
Yancey, 1 N. Car. Law Repos. 5 1 9, stated ante, p.j959. So also with respect to the case 
of the Commonwealth v. Roby, (12 Pick* 496,) where it was held that a conviction 
for an assault with intent to murder, could in no case be pleaded' in bar to an indict- 
ment for the murder itself. (See this case cited and commented upon ante, p. 958.) 

Other cases come in as exceptions to the rule. Thus, if A. steal the goods of B., 
and on the next day steal the goods of C. ; and D. becomes the receiver of all, at the 
same time and by one act ; a^ conviction for receiving the goods stolen from A. is 
no bar to another indictment for receiving the goods stolen from C. For the guilt of 
the accessary has relation to the crime of the principal, and as the latter has commit- 
ted two offences, so has the former. (Commonwealth v. Andrews, 2 Mass. Rep. 
409.) 

The admissibility of a former judgment or proceeding will depend on its relevancy. 
This is implied in all the cases showing how far and for what purposes a former suit 
shall bar or preclude. The point has been more obviously involved in certain cases 
where the former suit was offered as a link in a chain of proofs, or as a circumstance 
from which to infer particular facts ; and in this light, the decisions we 6hall notice are 
somewhat allied to those where judgments &c., inter alios, have been offered to prove 
rem ipsam , for which see our next succeeding note. 

The record of a judgment confessed by a tenant to his landlord for rent, was admit- 
ted in favour of the latter to show that the former had recognized the relation of land- 
lord and tenant. (Weidner v. Foster, 2 Pennsylv. Rep. 23.) The record in a suit 
may also be received as a circumstance that the plaintiff intended to appropriate cer- 
tain payments to other demands against the defendant. (Peters v. Anderson, 5 
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Taunt. 596.) The record of a former suit in a $1 00 court, shewing a suit brought and 
discontinued by the plaintiff, will not be received against him, from which to infer that 
his demand does not exceed that sum. (Sweigart v. Berk’s adm’r, 8 Serg &, Rawle, 
299.) Nor is a judgment obtained by the plaintiff’s assignee for interest on a bond, 
relevant to show payment of interest in fact ; or as conducive to prove such payment- 
fid.) So a judgment by default in an inferior court, in a cause removed by habeas 
corpus, and tried in a superior, is no evidence whatever against the defendant. (Bot- 
tings v. Firby, 4 Man. &, Ryl. 567.) 

It has before been shown that the case qf Vooght v. Winch, stated by our author 
at p. 322 of the text, was erroneous in assuming that the defendant there, could, under 
the circumstances, have availed himself of the former verdict by pleading it as an es- 
toppel. (Ante, note 558, p. 804.) To this extent, Mr. Starkie also, in the later edi- 
tions of bis treatise, pronounces the opinion in that case an obiter dictum , and doubts 
its soundness. (2 Stark. Ev. 706, note (c) 6th Am. ed.) 

In our note above referred to, we ventured to say that a former verdict and judg- 
ment when properly admissible under general pleadings, will be equally conclusive as 
if specially pleaded. The supreme court of Vermont (Williams, J. delivering the 
opinion,) have recently laid down the same doctrine. Speaking with respect to a jus- 
tice’s judgment of a neighboring state, they say: “A judgment duly rendered, is 
conclusive between the parties, upon the subject in controversy. Whether it is plead 
in bar, or given in evidence, where it is proper to be given in evidence, its effect is 
the same. The merits of a regular judgment cannot be enquired into, where it is 
given in evidence under an improper plea, any more than when it is plead as a bar.” 
(Blodget v. Jordan, 6 Verm. Rep. 590, 585.) See also Starkweather v. Loomis, 2 
Verm. Rep. 573. 

But in a case at nisi prius in England, to false imprisonment for arresting the plain- 
tiff, the defendant plead, 1. That it was to bring the plaintiff to trial before a court mar- 
tial ; 2. That it was under the orders of a superior officer ; and offered the conviction 
by the court martial as evidence to conclude. Abbott, C. J. held that to make it con- 
clusive even as to the truth of the charges and grounds of arrest, the proceedings and 
sentence should have been pleaded as an estoppel. Not being so pleaded, he allowed 
an inquiry into that. (H.innaford v. Hunn, 2 # Carr. &. Payne, 108.) Quere. And 
see ante, note 558, p. 804; et seq. and the cases there cited. 

We also examined the question ante, note 594, p. 844, et seq. whether a judgment 
will conclude, where no issue was taken in the suit in which it was rendered upon a 
“ precise point” In addition to the cases there cited as maintaining the affirmative 
of the proposition, it has been directly held in Georgia, that it is not necessary that the 
(act to be proved by a former record should have been solely and specifically put in 
issue, in the first suit, but it is sufficient if it was a fact essential to the finding of the 
verdict. (Crockett v. Routon, Dudley’s Rep. 254, 256.) 

It was observed ante, note 590, p. 838, that when a question is made respecting the 
identity of matters sought to be barred by a former suit, parol evidence is admissible in 
aid of the record or proceeding. Additional illustrations of the same doctrine occur. 
In Ruggles v. Alexander, (2 Rawle, 236, 7,) it is said“ that whether a former suit was 
for the same cause of action, is often, too often, the subject of parol proof; and to be 
proved io no other way. In all actions of assumpsit, and in all actions of ejectment, no 
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other proof can be adduced.** Parol evidence is admissible to show the fret 
and reason why a demand, though presented, was shut out in a former action, 
as a ground for a recovery in the present ; e. g. that jt was not then due. 
(M’Laughlin v. Hill, 6 Vermont Rep. 20.) The account in evidence on the for- 
mer trial may be resorted to. (id.) The pleading in the former suit covering 
the present claim, it was prima facie tried, and the onus probdhdi of the contrary, lies 
with the party now claiming against such presumption. (M’Laughlin v. Hill, 6 Verm. 
Rep. 50, 55. Bridge v. Gray, 14 Pick. 55. Badger v. Titcomb, 15 id. 409, 416.) 
Parol evidence from the justice himself, that he decided against the plaintiff in 
the former suit, on the ground that the rent now claimed was not due, was received, 
and held well in answer to the bar, in Estill v. Taul, 5 Yerg. 467, 471. So you may, 
where it is material, inquire of the justice or any other, whether the merits were gone 
into. (Ferrell v. Underwood, 2 Dev. Ill, 114.) But you shall not be allowed to in- 
quire what a particular judgment means ; e. g. where the entry by a justice was that 
“ in this case plaintiff pay costs held, that the justice could not be asked whether be 
considered it more than a nonsuit (id.) A bill of particulars in the former suit was 
held admissible to show the matter which was in fact tried in the former action. 
(Marsh v. Pier, 4 Ra wle, 273, 285.) In Smith v. Kelly,’ (2 Hall’s Rep. N. Y. C. P. 217,) 
pot only a bill of particulars was received, but the counsel sworn as to the grounds ta- 
ken in defence and the judge's charge on the former trial, &c. in order to see whether 
the point now on trial came to the jury upon the first trial. As to parol evidence to 
identify the parties, see post, note 693, p. 975, 6, and Lyon v, Chalker, 2 Watts' Rep. 
14, Sadler v, Slabaugh, id. 73, there cited. 

The rule allowing parol evidence in order to identify the subject matter, merely ex- 
tends to explanation ; you shall never contradict the record. (Ante, note 590, p. 839, 
840.) Accordingly, where the record distinctly shows the offence charged in a former 
indictment to be different from that charged in a subsequent one, the prisoner, for the 
purpose of establishing a bar, shall not be permitted to allege their identity. (Rex v. 
Smith, 3 Barn. & Cress. 502.) Further as to this distinction between contradicting 
and explaining a judicial proceeding, 6ee Yard v. Crammond, (5 Rawle, 18,) where it 
was recognized as to the decision of commissioners under an American treaty with 
Spain, 


NOTE 693— p. 380. 

The same distinctions between parties, privies, and strangers, which are noticed in 
the text, p. 320 et seq. to p. 333, and in the notes connected therewith, are equally 
applicable in determining the admissibility and effect of former judicial proceedings of 
inferior courts. (See Galbraith's lessee v. M'Gaw, Addis. Rep. 305, 308.) We shall 
therefore here resume and pursue the subject of “ verdicts and judgments with refer- 
ence to the parties,” irrespective of the dignity of the forum before which the former 
proceeding was had. 

I The general rule, that a judicial proceeding, ascertaining particular facts between 
| two persons, is not to be used against strangers is sustained by the cases cited ante, 
note 557, p. 803, and also by the following cases : Burnside Y. MiskeUy, 5 Watts, 506. 
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Morgan v. Livingston, 6 Mart. Lou. Rep. 227. Hyde v. Henry, 4 id. N. S. 51. Yardf 
y. Hammond, 5 Rawle, 44. Williams v. Trepaignier, 1 Mart. Lou. Rep. N. S. 271, 
274. Broussard v. Bernard, 7 Lou. Rep. by Curry, 216, 223, 4. E. brought an ac- 
tion before a justice of the peace against William Johnson and son t for a penalty in 
selling liquor without licence, in which the juryfound np cause of action ; and held, that 
this was no bar to an action by the same plaintiff, before a justice, for the same pen- 
alty, against William Johnson , son of William : and the same was held of a previous 
judgment for the penalty before another justice, confessed in favor of P. by William 
Johnson and son, and paid : for, say the court, “ the one judgment set up as a former 
acquittal, and the other as a former recovery, were not in the same right.’* (Johnson 
v. Emmons, 2 Penningt. Rep. 747.) A record is not evidence of the facts it contains, ^ 
against the attorney on the record. He is not party nor privy for that purpose, i 
(Breedlove v. Turner, 9 Mart. Lou. Rep. 353, 875 et seq.) A corporation is not ' 
bound by judgment or decree in a suit between its treasurer and others, the treasurer 
being named as party, unless he was by law authorized to represent the interests of the 
corporation in such suit. (Hellain v. Maurin, 8 Lou. Rep. by Curry, 111, 113.) 

A judgment in admiralty by privilege creditors against a steam boat , in which three 
fourthsofthe owners are parties, is not binding oh tHe interest of the other owner, which 
is attached at the suit of his creditor. (Hart v. Lodwick, 8 Lou. Rep. by Curry, 164, 167.) 
T., the holder of a lease, drew an order on the lessee in favor of S. for the rent arrear 
which might be found due. The lessee having accepted the order, held, that a subse- 
quent award and judgment between T. and the lessee, liquidating the amount, should 
not be received to affect S. (Smith v. Hall, 8 Greenl. 348.) A judgment was obtain- f 
ed at law against three out of four sureties. On a bill filed for contribution by the l 
former against the latter, held, that he was not concluded by the judgment (Thomp- \ 
son v. Young, 2 Ham. Rep. 334.) The grantee of land is not bound by a judgment 
in a suit commenced after such grant by his own grantor against the person from 
whom be derived title upon the covenants in his deed. Thus in entry sur disseisin, it 
appeared that the demandant being possessed, conveyed to F. with covenant of seisin, 
from whom the land came through mesne conveyances to the tenant. After F. had 
conveyed, he sued the demandant and recovered on the covenant of seisin, on the 
jgfound of course, that the demandant was not seized ; and now the demandant relied 
on that judgment as against F.’s grantee, to show that not being seized, nothing passed 
by his deed to F., and so thaf nothing passed to the tenant. The court said, the ten- 
ant being neither party nor privy, was not to be affected by the action. (Winslow v. j 
Grindal, 2 Greenl. 64.) See James* lessee v. Stookey, 1 W'ash. C. C. Rep. 330. A / 
verdict in ejectment rendered against one under whom the lessor, of the plaintiff claim- ' 
ed, in favor of the now defendant, was held to be admissible in evidence against the I 
plaintiff and received accordingly ; but not as conclusive. (Fellows’ lessee v. Pedrick, 

4 Wash. C. C. Rep. 477, 8.) See ante, note 567, p. 813, 814. Though an absolute 
judgment against an executor or administrator concludes him as to a sufficiency of 
assets, yet the creditor is not concluded on that point in a suit against the heir ; and 
even though such creditor be the executor or administrator himself, he may show a 
deficiency to pay all the creditors, in order to subject the real estate as against the 
heira. (Gaither v. Welch, 3 Gill & John. 259.) Such judgment is no evi- 
dence against the heir of the original debt, (ib.)' See on this subject the eases cited 
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ante, note 639, p. 921. Ad attorney and administrator sold slaves of the testatrix to 
H., and received the money, but never paid it over to the executrixes. Afterwards, by 
a decree in favor of the heirs of the testatrix, against H. the purchaser, the sale was 
declared void, and the slaves decreed to the heirs. H. now sued the executrixes for 
the consideration money. Held, that the decree was not evidence against them, farther 
than to prove the fact of its existence ; not to establish the invalidity of the sale, which 
must be shown by evidence aliunde . (0 wings v. Hull, 9 Pet. 607.) A. B. and C. 
were partners; and after the death of A., his survivors‘ B. & C., recovered judgment 
I against D. A creditor of B. & C. then brought foreign attachment to recover the 
/ debt of D, Held, that the judgment did not preclude A.’s representatives from show- 
\ ing that B. & C. were debtors to the firm of A. B. & C., and had no Interest in the 
■I debt against D., but that in truth it belonged to A. alone. (Barber v. Hartford Bank, 

' 9 Conn. Rep. 407.) The judgment obtained by a minor against his tutor is evidence 
of his claim on' the tutor’s property sold to a third person. (Bernard v. Vignaud, 8 
Mart. Lou. Rep. 442.) A judgment that a slave is free is evidence only against 
the defendant and those claiming under him posterior to the judgment. (Kitty v. 
Fitzhugh, 4 Rand. 600; and ante, note 566, p. 813.) See Vaughan v. Phebe, 
Mart. & Yerg. 1, contra, where it was held evidence of reputation in favor of the 
slave. But this depends on the question whether reputation be admissible on such an 
issue. In some states it is not, and in others it is. See our note on Hearsay, ante, 
note 432, p. 558, 9; also, Ulzere v. Poeyfarre, 8 Mart Lou. Rep. 155, 159 ; and ante, 
note 578, p. 820. A judgment that the mother was a slave, does not conclude the 
child against asserting her freedom. (Toogood v. Scott, 2 Har. & M’Henry, 26.) 
An indictment was against twelve defendants for an assault Several had pleaded 
guilty, and the plea was entered on the indictment over their names. This was the 
only proof of an assault; and it was insisted that as the other defendants were partici- 
pating in a riotous assembly, to which the assault was imputed by the indictment, they 
were also guilty ; but Park, J., held the conviction of the other defendants, though in 
the same indictment, no evidence against these defendants. As the indictment did not 
conclude in terrorem poput^ it came short of charging a riot; and inasmuch as the 
defendants could not therefore be convicted of that, a general verdict of not guilty was 
directed. (Rex v. Hughes, 4 Carr. &, Payne, 373.) 

But a judgment is evidence against parties and privies ; and in general, courts will 
look and ascertain who are the real parties, and give effect to the former suit accord- 
ingly. (See ante, p. 324 of the text.) An adjudication on the title to slaves, or personal 
property, in a suit between the administrator and another, concludes the distributee. 
(Head v. Perry, 1 Monroe, 253.) So, in general, a recovery by one person against a 
trustee, after a bonufide defence, shall protect him against liability for the fund recov- 
ered to his cestyi que trust, especially where notice of the suit was given to the cestui 
que trust. (State, use of the President and Trustees of Charlotte Hall School, v. 
Greenwell, 4 Gill & John. 407.) In Mayer v. Foulkrod, (4 Wash. C. C. Rep. 503,) a 
bill was filed to compel the defendants to pay to the plaintiffs a sum of money, which 
the defendants’ intestate had been compelled by judgment to pay to another. It did 
not appear that the now plaintiffe were parties, or in any way participated, directly, by 
themselves or others, in the former suit; and yet Washington, J., held that the first 
suit having been defended in good faith before a court of competent jurisdiction, was 
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a bar to the second* This was certainly going beyond the general rule. How far 
it may have been justified will be collected from the reasoning of the learned judge, 
(id. 505 to 511.) Perhaps, after all, the case must depend for its support upon some 
express or implied countenance to the first suit having been given by the plaintiffs in the 
second. Where a vendor of goods brings trespass for taking them while in his posses- 
sion, for the benefit of the vendee, the vendee, if the former action was by his consent, 
is barred of an action for the same goods. (Boynton v. Willard, 10 Pick. Rep. 166, 
169.) And where a suit is brought against the vendor and tried, his vendee may avail 
himself of it Thus, the plaintiff brought assumpsit, wherein his right to the goods 
was tried. Held, that he was barred by this of his action of replevin for the same 
goods against the vendee of the defendant in the first suit. (Marsh v. Pier, 4 Rawle, 
273.) See ante, note 568, p. 814. Minors properly represented are bound by a judg- 
ment equally with persons of full age. (Martin v. Martin’s heirs, 5 Mart. Lou. Rep. 
N. S. 165. Broussard v. Bernard, 7 Lou. Rep. by Curry, 216, 223, 4.) So of a feme 
covert (Bradstreet v. Clarke, 12 Wend. 602, 670, 1.) See ante, p. 323 of the text. 
In an action by the principal, for a false representation -made to the agent, who did not 
disclose the name of his principal, and it was therefore objected that the action lay in 
the name of the latter only, per Savage, C. J. : “ The defendant is liable but once. If 
the principal recovers, that recovery limits the extent of the defendant’s liability; for if 
the agent should afterwards prosecute, the former recovery would be a bar.” (Ray- 
mon v. Howland, 12 Wend. 178.) 

If the parties were really different, though nominally the same, the judgment is not 
evidence. Accordingly, a former recovery and satisfaction in the name of an assignor 
of a note not negotiable, obtained without the privity of the assignee, after the assign- 
ment and notice thereof given to the debtor, was held no bar. to a subsequent suit in 
the name of the assignor, brought for the benefit of the assignee ; especially as there 
was reason for believing that the former proceeding was collusive and in fraud of the 
rights of the assignee. (Dawson v. Cole, 16 John. Rep. 51. And see Southgate v. 
Montgomery, 1 Paige, 41.) “ In civil actions the idea would not be endured that the 
rightd of a nominal plaintiff, who had neither notice nor agency in relation to a suit, 
should be bound by a judgment. Much less would these rights be bound when the 
suit was instituted by the defendant himself with a view to defraud the plaintiff, and 
that view accomplished.” (The State v. Little, 1 N. H. Rep. 257, 259, per Woodbury, 
J.) And this doctrine, in die case last cited, was directly applied to a former recovery 
before a justice of the peace, procured by the fraud of the defendant in order to bar a 
subsequent prosecution by indictment. Though the state was a party to both suits, 
it was only nominally so as to the first ; and therefore held, that the latter might pro- 
ceed. And see the next preceding note, p. 959. A verdict for th« defendant, the 
maker of a note, in a suit by the payee in his own right, is no bar to a subsequent suit 
in the same name, brought for the benefit of the assignee of the note, who became such 
before the first suit was instituted. (Burton v. Dees, 4 Yerg. 4.) 

This doctrine that courts will always take notice who are the real parties to a for- 
mer suit, has been applied with increased liberality to inferior courts, not of record 
Thus in Pennsylvania, where a party sold a note not negotiable, upon which the 
assignee sued in his own n%me; no objection on this ground was taken, and the assignee 
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failed on the merits : held, that this barred a suit in the right name. (Lyon v.Chalker, 
2 Watts’ Rep. 14. See ante, notes 562, 563, p. 812.) And the court say, “ the only 
question is whether the name of the actual party before a justice can be shown by 
averment and evidence. In regard to the proceedings of a court of record, perhaps it 
could not, as regards the legal party who must be disclosed by the record but it is 
essential that there should be a different rule for proceedings before justices of the 
peace, from whom no more can be required than substantial justice, without respect for 
technical forms ; and as they are not judges of a court of record, the truth of the case 
in respect to their proceedings may be shown by parol, without any great violence to 
the principles of law.” (id. 15, 16.) So on the other hand, where a justice entered 
judgment against two obligors in a joint and several bond, on the voluntaiy confession 
of one of them ; held, that this should be no bar to a suit on the same bond, against the 
non-appearing obligor. The action as to the latter was a nullity for want of jurisdic- 
tion, and therefore he could not avail himself of it (Saddler v. Slabaugh, 2 Watts 9 
Rep. 73.) 

One rule, as we saw in the text, ante, 326, 7, is, that a stranger to a verdict or judg- 
ment cannot use it in his favor. (See also ante, note 571, and the cases there cited.) 
The general doctrine was recognized in Fairchild v. Holly, 10 Conn. Rep. 474, 478, 
stated infra. In an action by the covenantee on a covenant of seisin, a judgment in 
ejectment against the covenantor, by a third person, is not evidence of a tide out of 
him. Had he succeeded, it would not be evidence for him. The right to use it 
must be reciprocal to warrant its introduction by either. (Fitzhugh v. Croghan, 2 
J. J. Marsh. 442.) The record merely proves the fact that there was a judgment, 
(id. 440, 441.) See ante, note 561, p. 811. 

The doctrine as laid down in Baring v. Fanning, stated ante, note 571, p. 818,seem8 
to demand strict identity of parties. It must, however, admit of exceptions ; as, if 
a suit be brought and recovery had against one of several joint debtors, in which 
case it seems that, in Massachusetts, such recovery may be used by all, if sued after- 
ward by the same plaintiff. (Ward v. Johnson, 13 Mass. Rep. 148.) See this last 
case cited ante, note 583, p. 823. And see also other cases following it there, for sev- 
eral instances where a former judgment has been used by one not a party to it* A 
conviction against one under an indictment for an assault and battery on H., may be 
used by him, in bar of an indictment against him and two others, for a riot and beat- 
ing H., the assault and battery being the same in both cases. (Commonwealth v. 
Kinney, 2 Virg. Cas. 139.) See S. P. State v. Ingles, 2 Hayw. 4, 5. A party indicted 
for compounding a larceny and agreeing to withhold evidence, cannot use the acquittal 
of the person charged with the larceny, in bar of Ins own conviction. It is at most 
but prtma facie evidence in his favor, and if he was a witness on the prosecution of 
the principal offender, it seems not to be evidence at all. (People v. Buckland, 13 
Wend. 592.) 

The rule as to identity of parties or privies does not universally apply to a court 
of exclusive jurisdiction. This will be seen by the cases cited in the text, ante, 340, 
et seq. and the notes. And we ventured, ante, note 609, p. 853, to make the rule it- 
self broader than it stands in the text, by omitting the qualification that the parties 
must be the same. 
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It is we conceive on this principle that the adjudication of the fact of a pauper’s set- 
tlement made by the general sessions, concludes against the town where the settle- 
ment is fixed by the decision, not only in favor of the opposite town, but any other 
town may come in and take equal advantage of the adjudication. Like an order of re- 
moval unappealed from, the sentence is conclusive against all the world. (Dorset v. 
Manchester, $ Verm. Rep. 370, 37t,and the cases there cited. And see Gibson, 
v. Nicholson, 2 Serg. & Rawle, 422 ) The reversal of an order of justices because 
the settlement of the pauper was in Clifford, was held to conclude a town afterwards 
set off from Clifford. (Id.) 

The distinction between the case of judicial proceedings introduced as a medium of 
proving facts found by them, and the case where they are brought forward merely to 
establish the fact of their own existence, and those legal consequences which result from 
their existence, was noticed in respect to courts generally, ante, notes 582 and 583, p. 
820 821. It is scarcely necessary to observe that this doctrine is as applicable to the 
proceedings of inferior jurisdictions, as to other courts ; and we shall therefore proceed 
to give additional illustrations drawn from both classes of decisions. See Newport v. 
Cooper, (10 Lou. Rep. by Curry, 155, 159,) where this distinction was recognized in 
respect to the adjudication of the board of land commissioners in Louisiana. The or- 
der of the court of probate, appointing a curator, is evidence to prove the fact of ap- 
pointment, though the proceedings were res inter alios acta. (Thompson v. Chau- 
veau, 6 Mart Lou. Rep. N. S. 458, 461.) The proceedings of bankrupt commission- 
ers may be received to shew the fact that the man was declared bankrupt, though not 
to show his act of bankruptcy. (Conceded, in Wood v. Grundy, 3 Harris &. John. 
13, 18, 19. And see Hunter v. Jones, 6 Rand. 541 ; Barney v. Patterson’s lessee, 6 
Har. &. John. 182.) The doctrine is more frequently adverted to and more amply il- 
lustrated in the cases relating to proceedings of courts of record. A former' judgment 
is always admissible to prove rent ipsam, i. e. that such a suit was brought and prose- 
cuted to judgment. Its relevancy and effect are another matter. (Prall v. Peel’s cu- 
rator, 3 Mill. Lou. Rep. 274, 283. Thompson v. Chauveau, 6 Mart. Lou. Rep. N. S. 
461,2.) A recovery in ejectment against an alienee in the most remote degree, or 
against the tenant under him, is evidence against the first warrantor to prove the fact 
that such eviction had been, but not that it was by title paramount, (Fitzhugh v. 
Croghan, 2 J. J. Marsh. 429, 440, 441, S. P.;) that must be made out by evidence 
aliunde. (See Booker’s adm’rs v. Bell’s exr’s, 3 Bibb, 174; Devour v. Johnson, 3 
Bibb 409 410; Cox v. Strode, 4 Bibb, 4 ; and Gaither v. Brooks, 1 Marsh, 409.) 
See Jlso ante, note 570, p. 817. “ The rule of evidence adjudged in these cases is in 
principle applicable to all cases of record between others, where upon the fact of the 
former trial and recovery, the interests of others hang as incidents or consequences. 
And this seems to have been the view taken in the cases of Lewis v. Knox, 2 Bibb, 
454 and Barr v. Gratz, 4 Wheat. 213, 220. That such suit was brought and such 
recovery had, are facts to be proved by the record. The consequences to others, re- 
sulting from those facts, apparent from the face of the record, are to be established by 
appropriate evidence of such other facts as may be necessary to sustain the action or 
defence.” (Per Bibb, C. J. in Head’s rep’s v. M’Donald, 7 Monroe, 206, 7.) 

VOL. I.* M 
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We saw ante, note 583, p. 823, that a judgment inter alios , is sometimes admissible 
to show an election. Accordingly, where the property of a stranger is wrongfully 
levied on by a sheriff and sold, and the vendee sells to another, and the stranger sues 
and recovers satisfaction of the last vendee ; this bars all recourse by the stranger to 
the sheriff and the intermediate vendee; the latter is liable over to Jns vendee; 
and in such a suit, also, the record is evidence. (Head’s rep’s v. M’Donald, 7 Mon- 
roe, 203.) The election concludes the stranger in such cas£, and determines the order 
of recourse among the other ‘persons concerned. It is not evidence as to the want of 
title between the vendor and vendee ; but that question is still open for the jury, (id* 
206, 7.) Under a statute of South Carolina giving a slave owner an election to indict 
or bring an action against the harbourer of his slave, it was held that an indictment 
barred a civil suit by determining the plaintiff’s election. (Johnson v. Lemons, 2 Bail* 
392.) 

A former record and proceedings are always admissible even against strangers, in 
the deraignment of title. The plaintiff claims through a judgment, decree, and sale 
thereon, by execution or otherwise. The defendant claims by title paramount. Yet 
the plaintiff may and must, in deducing his title, use the records, executions, or orders 
and deeds of sale ; and it is not for the defendant to gainsay these because of error, ir- 
regularity, &c. (Barney v. Patterson’s lessee, 6 Har. & John. 182. Sinclair v. Jack- 
son, ex dem. Field, 8 Cowen, 543, 578. Koogler v. Huffman, 1 M’Cord, 495. Hall 
v. Carruth, 1 M’Cord, 507. Thompson v. Chauveau, 6 Mart. Lou. Rep. N. S. 462.) 
See also ante, note 583, p. 822, 3. 

The conclusive character of a conviction of the principal, as evidence against the 
accessary, to establish the rem ipsam , winch we noticed ante, note 582, p. 820, was ex- 
tended as against a free white man, to the summary conviction of a slave before a court 
of magistrates and freeholders. As to the actual guilt of the principal, it was, accor- 
ding to the general rule, deemed only prima facie evidence. (State v. Sims, 2 Bail. 
29, 34, 5. Per Nott, J. in State v. Wright, 4 M’Cord, 362, 3.) It was deemed safe in 
these cases to apply the rule thus qualified, although the court which tried the slaves 
had no jurisdiction over a white man concerned either as principal or accessory in the 
commission of the crime. And see State v. Crank, 2 Bail. 66. The general doctrine 
contained in the note above referred to, was recognized by the supreme court of 
New-York in The People v. Buckland, 13 Wend. Rep. 592, 594, 5. 

In speaking as to this rule of judgments, &c. to prove rem tp*oro, ante, note 583^ 
we observed that a judgment rendered by a person having authority is admissible to 
protect him against actions for tilings done within the scope of that authority. (Id. p. 
822.) In such cases, as we there saw, though. the judgment is entirely res inter alios 
acta , as to the judge himself, yet it may be used by him ; not for the purpose of show- 
ing the facts upon which it is founded, but in order to prove the fact of its own ren- 
dition, and thus establish the immunity of the judge, which is a legal consequence of 
the judgment. (Id.) 

The principle of this doctrine has more frequently been invoked for the protection 
of inferior magistrates, and other persons clothed for the time being, with special and 
limited judicial powers, than in other cases. The authorities agree that if the tri- 
bunal hath jurisdiction, however erroneous or irregular the proceedings may be, the 
persons constituting it shall be protected by, and may avail themselves of such pro- 
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ceedings, until directly reversed on appeal, error, certiorari or otherwise. This was 
fully shown by Baron Powell, in Gwinne v. Poole, (2 Lutw. 1561, 2. See ante, p„ 
357 of the text.) And accordingly, where a commissioner for discharging insolvents 
acquired jurisdiction by a proper petition and other papers; though his proceedings 
were quite irregular, and in disregard of substantial forms, he was held not liable. 
(Cunningham v. Bucklin, 8 Cowen’s Kep. 178.) In this case too, the statute declar- 
ing the discharge conclusive, he was held not liable even for fraud and corruption. 
We saw the general notion applied to probate proceedings, ante, note 620, p. 863. 
It has been applied to a justice’s conviction of a contempt, which was held to protect 
him against an action; (Lining v. Bentham, 2 Bay. 1 ; btatc v. Johnson, id. 385;) 
though agreed that a judge is always liable for wilful misconduct, fraud or corruption, 
even where he has jurisdiction. This doctrine of judicial power, and of inviolability 
for honest error, is recognized by all the cases. We shall refer to but few for the 
general rule. (Ely v. Thompson, 3 Marsh. 76. Kempe’s lessee v. Kennedy, 5 
Cranch, 173. Cottom v. Cottom, 4 Rand. 192. Per Parsons, C. J. in Dillingham v. 
Snow, 5 Mass. Rep. 558, 9. Per Trimble, J. in Elliott v. Piersol, 1 Pet. S. C. Rep. 340. 
Simms v. Slacum, 3 Cranch, 300, 306, 7. Macon v. Cook, 2 Nott St M’Cord, 379. 
Farwell’s petition, 2 N. H. Rep. 123. Blanchard v. Goss, 2 N. H. Rep. 491, 493. 
Hines v. Oldham, 3 Monroe, 266, 7. Starr v. Starr, 1 Hamm. 321, 326. Per Holt, 
C. J. in Groenvelt v. Burrell, Salk. 396. Fuller v. Hotch, Holt, 287, 8, 7 W. 3. 
Haskell v. Sumner, 1 Pick. 459. Moor v. Ames, 3 Cain. Rep. 170. Hogan v. Mahon, 
Hud. & Brooke, 2S4.) The decision of a militia court martial was held conclusive as 
a protection to the officers composing it, though the notice to the delinquent to appear 
was merely by a general proclamation on muster day. (Macon v. Cook, 2 Nott 8c 
M’Cord, 379, 380. State v. Wakeley, id. 412.) Trespass was brought against a 
coroner, for turning the plaintiff out of the room where the former was engaged in 
taking an inquisition. The court held that the action did not lie; that the coroner 
having jurisdiction and being a judge of record, his decision, and the consequent ex- 
pulsion could not be questioned in that form. The coroner might very properly de- 
sire to proceed in secret. (Garnett v. Ferrand,6 Barn. Cress. 611.) And per Lord 
Tenterden, C. J. “Even inferior justices, and those not of record, cannot be called 
in question for an error of judgment, so long as they act within the bounds of their 
jurisdiction.” (Id.) 

So, in various other instances where similar proceedings become necessary as a 
defence to third persons; and in general they are not only admissible, but when 
thus introduced, are unimpeachable for mere error or irregularity. This doctrine 
was well considered and illustrated upon objections to proceedings in a justice’s court, 
in Vermont. The proceedings were in a wrong name, and conducted upon process 
of such form as the statute declared to be void ; or at least this was conceded. Yet, 
held, that they were a protection to the persons acting under them. (Allen v. Hun- 
tington, 2 Aik. 249.) An inquisition appraising damages, made by two out of three 
commissioners under a turnpike act, is conclusive as to all their proceedings. And if 
jurisdiction appear, irregularities, as that one of the appraisers was not qualified to 
act, he not being a freeholder as required by the statute, cannot be shown collateral- 
ly, in an action against the turnpike company or their agent. The only remedy is by 
certiorari. (Van Steenbergh v. Bigelow, 3 Wend. 42.) Where trustees of a school 
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district apportioned the tax including the collector’s per centage, though otherwise 
directed by statute, this was held mere error, not excess of jurisdiction ; and that 
they would not therefore be liable as trespassers. (Easton v. Calendar, 11 Wend. 90.) 
But see Libby v. Burnham, 15 Mass. Rep. 144, 147. A sentence of sub-commission- 
ers of excise condemning excisable goods as forfeited, was held conclusive in favor of 
the revenue officer, in trespass against him tor seizing the goods; (Maingay v. Gah&n, 
1 Irish T. R. 1 to 80;) and it was held prima facie evidence of probable cause in 
an action for malicious prosecution against the revenue officer. (Hall v. Graham, l 
Irish T. R. 469.) For the great body of the English cases on this head, see ante 857 
of the text, and 'post, vol. 2, p. 415 to 419. The same protection was yielded in favor of 
a collector of militia fines : and held, that the delinquent in an action against such col- 
lector cannot allege, after having been convicted of delinquency, that he is exempt from 
military duty. The liability to do military duty is the foundation of the fine ; and the ad- 
judication upon this, as upon every other fact necessary to be made out by the prosecu- 
tion, is conclusive where the same fact comes.in controversy. (Fox v. Wood, 1 Rawle, 
143, 145, 6.) The decision of road commissioners, that one is not exempt, who in fact 
is so, is conclusive. (Harrington v. Commissioners, &c. of Newberry Dist. 2 M’Cord, 
400.) So of the decision of the managers (canvassers) of a county election, that a 
sheriff is duly elected ; and consequently this cannot be questioned by quo warranto ; 
but only by certiorari. (State v. Deliesseline, 1 M’Cord, 52, 64. Grier v. Shackle- 
ford, cited and stated by Nott, J. at the latter page, S. P.) And where an overseer 
. of highways adjudged one in default for not working, and obtained a warrant of dis- 
tress from a magistrate ; held, that the overseer was not liable, though there had 
been no default. (Freeman v. Cornwall, 10 John. Rep. 470.) The sheriff was pro- 
tected by an erroneous discharge of a prisoner by a judge on habeas corpus, the 
judge having jurisdiction. (Bender v. Graham, 1 Alab. Rep. 269.) So a party is 
protected in taking out a search warrant from a justice, on a mere oatb of suspicion 
that the property was stolen and concealed near the plaintiff’s premises, without any 
direct allegation, or showing particulars. (Elsee v. Smith, 1 Dowl. & Ryl. 97.) 

Even where a judgment is declared void by statute, because the proceedings are 
not conducted in a particular manner, or the like, yet the court will look to the object 
of the declaration, and in whose favor it was intended to operate ; and will by no 
means give such effect to the statute as shall subject persons acting under it as 
trespassers. This has been repeatedly held. (Griffin v. Mitchell, 2 Cowen’s Rep. 
548. Priggv. Adams, 2 Salk. 674, admitted as law in Butler v. Potter, 17 Johns. 
Rep. 145. Colvin v. Luther, 9 Cowen’s Rep. 61, 64.) Thus, in New York, an act 
(sess. 41, ch. 94, § 6 and 7,) empowered a justice of the peace to render judgment 
on a confession for 100 dollars, and if the judgment exceeded 50 dollars, the defend- 
ant was required to set forth in writing the items of the plaintiff’s demand, and make 
oath, &c., and if these requisites were not complied with, the judgment was declared 
void. Yet held, that where the items and oath were omitted, the judgment was suffi- 
cient to protect the attorney for the plaintiff from an action for false imprisonment, 
who caused execution to be issued on it; for the legislature intended that the judg- 
ment should be void as against creditors only. (Griffin v. Mitchell, supra.) See also 
Germon v. Swartwout, 3 Wend. 282 ; Case v. Redfield, 7 id. 898. 
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For further illustration of the same general doctrine, and as against whom and upon 
what grounds the former proceeding shall be held void, &c., see our next note, post. 

The former proceeding, whether produced to prove rem ipsam merely, or for other 
purposes, must be relevant. We saw ante, note 593, p. 8-24, that a judgment inter 
alios is sometimes admitted to prove that a particular person has abandoned his title, 
suffered it to be barred, or revoked a deed. And in our next previous note, 
p. 970, 1, when speaking to the point of relevancy, we saw also that a former suit 
may be received as a link in a chain of proofs, or as a circumstance upou which to 
found some pertinent inference. The same is true in respect to judgments inter alios , 
as is obvious from many of the authorities cited supra in illustration of the doctrine of 
former proceedings to prove rem ipsam. The consideration of relevancy seems to have 
been yet more distinctly involved in some other cases of a kindred though peculiar char- 
acter. Thus in an action for the price of land bargained, where the defendant has 
proved a judgment evicting him, the plaintiff may shew the recorded renunciation of 
that judgment by the one who recovered it, in order to establish fraud in the proceed- 
ing or otherwise destroy its effect. (Melancon’s heirs v. Duhamel, 4 Mill. Lou. Rep. 
362.) Where the defendant being now sued for money which he had collected as at- 
torney for the plaintiff, offered in evidence the record of a former suit in favor of the 
now defendant against the plaintiff’s brother and agent, therein the now defendant 
(then plaintiff) had credited the brother w ? ith the monies sued for : this was 
clearly inter alios acta , and so held by the court ; yet they allowed the jury to infer from 
the relation between the nowplainiiff and his brother, who was his agent, and the con- 
duct and long silence of the former, that the credit had been acquiesced in and approved 
by him, even if not made originally with his consent. Such assent would be equivalent 
to an original authority. (Kemper v. Turner, 2 Mill. Lou. Rep. 149, 150.) In an action 
brought on a guaranty by the defendant for advances made by the plaintiff to B., the 
defendant, to shew payment in part, proved a judgment by the plaintiff against B., 
and an extent of land. In answer, the plaintiff offered to show a second judgment, 
recovered by him against B. in debt on the first, on the ground that the title to the land 
extended on the first had failed. Held admissible, to disprove the part satisfaction. 
(De Forest v. Strong, 8 Conn. Rep. 513, 521.) The guarantor was denied the right 
to impeach the second judgment for error, although he was a stranger, (id.) Where 
an action was entirely of. a possessory character, and it became material for the defen- 
dant to show acts of ownership and possession on his part, a summary statute proceeding 
by the defendant as landlord, before a justice of the peace, to obtain possession from his 
tenant who had no connection with the plaintiff, was held admissible against the latter, 
60 far as they went to establish the rem ipsam. (Richardson v. Scott, 6 Lou. Rep. by 
Curry, 54, 56, 59.) In ejectment by a sheriff’s vendee, a judgment in his favor against the 
defendant whose land was sold, was received as pertinent, along with other circumstan- 
ces, to show how the former paid the sherifffor the land. (Hartman v. Stahl, 2 Pennsyl. 
Rep. 223. ) So a judgment is evidence in favor of a creditor seeking to avoid a sale by his 
judgment debtor as fraudulent. While it concludes the debtor, as to*the indebtedness, 
it is prima facie evidence against the alleged fraudulent vendee, who may in turn impeach 
the judgment as collusive in respect to himself. (Garland v. Rives, 4 Rand. 282. 
Serapurn v. La Croix, 1 Mill. Lou. Rep. 373, 379, 80.) If the judgment was obtained 
before the alleged fraudulent conveyance or assignment, it is conclusive against the 
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assignee. (Rogers v. Rogers, 3 Paige, 379.) In debt for tolls claimed by the plaintiff 
as lessee, under the mayor and burgesses of Northampton, for carriages passing through 
a certain street in Northampton, and for cattle sold in the market there, an exempli- 
fication sealed of a judgment in the king’s bench, in the case of The Mayor of North- 
ampton v. Ward, 2 Stra. 1238, was produced from the muniments of the corporation. 
The record was read, and stated that the declaration was in trespass for putting up a 
stall in the market. Sir J. Scarlett objected — “ It is not relevant. The true nature 
of it is to show a right of soil ; and that, as against an individual, has nothing to do 
with a right to take toll.” Tindall, C. J. : “I cannot say that itmay not connect itself 
with the issue as the cause proceeds. The justification is of a right to set up a stall 
without paying toll. I cannot say that it may not be evidence to affect the question in 
issue.” (Lancom v. Lovell, 6 Carr. &. Payne, 437.) But an information against the 
corporation, in the nature of a quo warranto, by the attorney general, in the reign of 
Elizabeth, was held inadmissible in any view to lay the foundation of showing a new 
charter, nothing having been done thereon, (id.) Though a judgment against ad- 
ministrators will not be evidence of the debt against the heirs, yet it is material to show 
that, and the execution returned nulla bona against the former, as the condition on which 
to charge the heirs, and for this purpose the record shall conclude. (See per Wal- 
worth, Ch., in Scott v. Young, 4 Paige, 546.) In an action of trespass against grand 
jurors in Connecticut, for taking and detaining the plaintiff’s horse and gig, the defen- 
dants justified, alleging that the plaintiffs yvere unlawfully travelling upon Sunday; that 
the defendants seeing them in the act, stopped the horse for the purpose of arresting the 
plaintiffs, who thereupon fled, leaving the horse and gig in the defendants’ possession. 
The defendants claimed to have made out these facts on the trial ; and for the purpose 
of showing the fact that an arrest was afterward made and duly followed up, they were 
allowed to introduce,the record of a justice, before whom the plaintiffs were brought 
the next day and convicted of the offence imputed. It seems, however, not to have 
been held evidence of the plaintiffs’ actual guilt. (Ward v. Green, 11 Conn. Rep. 
455.) Where the record is not relevant, it is to be rejected on that ground ; as 
where a suit by the defendants against the plaintiff was sought to be proved, from 
which to infer that the defendants’ testator had accepted the covenant on which the 
present suit was brought. The record in the first suit not showing any connection 
of that suit with the covenant now in question, it was rejected as irrelevant. (Bate 
v. Lewis’ ex’rs, 1 J. J. Marsh. 313, 315, 16.) 

We had occasion, ante, note 570, p. 817, to notice the effect of a judgment against 
vendees, warrantees, persons indemnified, &c. as evidence against their vendors, war- 
rantors, indemnitors, &c. ; as to which we shall here set down some additional cases. 
The rule, it will be recollected, was, that the person answerable over having no notice 
of the suit, the record shall merely be evidence of the fact of the recovery; but notice 
being given or a chance to defend being otherwise afforded, that makes him a privy to 
the suit, and concludes him. The former was held of a judgment against the sheriff 
for the default of.hi 3 deputy, when offered as evidence in a suit by the sheriff against 
the deputy and his sureties to recover over. (Lewis v. Knox, 2 Bibb, 453. Johnson 
v. Thompson, 4 id. 294.) So in an action on a covenant of warranty, though the judg- 
ment of eviction against the warrantor be material to show the breach of the covenant, 
yet the farther effect of the record depends on the fact whether the warrantor bad 
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notice of the suit and an opportunity to defend it. (Key v. Walker, 7 Lou. Rep. 
by Curry, 297, 300.) And see Boorman v. Johnston, 12 Wend. 567, 570, 572. And 
though judgment against an attaching officer, in trover for the property by a third 
person, be evidence against the attaching creditor, it is not conclusive upon him, 
unless he have had due notice of the suit. (Peaslee v. Staniford, Brayt. 140.) So of 
a recovery against a purchaser of personal property, in a suit by him against his war- 
rantor. (Stephens v. Jack, 3 Yerg. 403.) 

Several cases of this class were also considered supra, while speaking of records as 
evidential of themselves, the fact of their existence, and their legal effect. It is in this 
view that they are received to fix the amount of damages which the party seeks to 
recover over, or to shew the breach of some covenant, as of warranty against evic- 
tion, &c. (See ante, note 583, p. 821. 2.) The record and judgment in a suit by 
another party against the defendants, condemning them to pay damages occasioned 
by the plaintiff’s misconduct while in their employ, was held admissible to prove rem 
ipsam, i. e. that the money was recovered. And as the plaintiff against whom it was 
sought to be used in this case, had notice, and appeared to have felt that he had 
some interest to prevent the decision which took place, and exerted himself accord- 
ingly, held that it must exculpate the defendants irom the charge of collusion ; though 
it seems not to have been held to conclude the plaintiff on the point of his misconduct. 
(Davis v. Louisiana Tow-Boat Co., 9 Lou. Rep. by Curry, 575.) 

The effect of notice we saw ante, note 570, p. 816, et seq. One instance there given 
p. 817, is yf a warrantor of title with notice of a suit against his vendee upon the point 
of title. This doctrine was applied in its full extent to a suit in a justice’s court in 
Brewster v. Countryman, (12 Wend. 446.) An assignee who is bound to indemnify 
his assignor, and appears and defends a suit against him, is concluded by the record. 
(Curtis v. Cisna’s adm’rs, 1 Hamm. Rep. 436 to 438.) So the vendor of a note, with 
warranty or fraudulent representation that the maker had no set off, was held con- 
cluded by the record allowing a set off, the vendor having been present at the trial and 
asisted in resisting the set off. (Walker v. Ferrin, 4 Verm. Rep. 523, 529, 530.) So 
as to indemnitors. Thus, where the defendants gave a bond to the plaintiff to indem- 
nify him as special bail for P : being sued as bail, he gave notice of the suit to the de- 
fendants. There was a good defence in behalf of the bail, but neither he nor the de- 
fendants availed themselves of it: and held, that the duty of defence lay on the defen- 
dants exclusively, and that in an action against them, the record of judgment against 
the bail was conclusive. (Beers v. Pinney, 12 Wend. 309.) The mode of proceed- 
ing in Connecticut to give notice to a warrantor of land, by the warrantee, of a suit 
by ejectment against him to recover the land, and the effect of such notice, or his de- 
fending the cause without notice, will appear by Belden v. Seymour, 8 Conn. Rep. 
304, 308. If he do not defend, the judgment fixes the amount of damages ; if he do, 
it is strong, if not conclusive evidence on the title. (Per Daggett, J. id. 308.) It is 
the same, if the recovery is against the tenant of the warrantee, as where it is against 
himself, (id. 304, 309, and the cases there cited.) In Pennsylvania, a similar doctrine 
prevails, (Collingwood v. Irwin, 3 Watts’ Rep. 306; ) and where notice does not ap- 
pear on the record, the question whether it was actually given is matter in pais, to be 
decided by the jury, (id.) As to what shall be sufficient evidence of notice, see id. 
In lhat state parties claiming adversely, though not originally on the record, are al- 
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lowed in certain cases to come in even in courts of law, and interplead, by which they 
are concluded. (Coates v. Roberts, 4 Rawle, 100, 109 to 1 1 1.) Accordingly, a reco- 
very in scire facias on a judgment in foreign attachment against the garnishee, was 
held to conclude and bar another creditor’s right to come in by action against the 
same garnishee, and contest the bona tides of the first recovery, he, the creditor, hav- 
ing interpleaded or taken defence in the scire facias. Yet it was conceded that he 
might even then shew fraudulent collusion between the original parties ; such as to 
obstruct the fair litigation of his own claim ; and so be let in to try his action, (id. 
111.) A mortgagor having been sued in ejectment, gave notice to his mortgagee, who 
declined defending, and the former then^gave a cognovit, and came in under the plain- 
tiff in ejectment. In ejectment by the mortgagee, held, a conclusive defence for the 
mortgagor. (Jackson ex dem. Vredenburgh v. Marsh, 5 Wend. 44, 46.) 

But a stranger to the suit, is in no way affected by these notices ; nor by aiding in 
the defence. (See Burnside v. Miskelly, 5 Watts, 506, 7, 8.) Thus a master being 
notified and attending to defend his slave against the charge of stealing, the convic- 
tion was holden not admissible in an action of slander by way of fixing the charge up- 
on the former. (Nelson v. Evans, 1 Dev. 9.) See ante, note 569, p. 816, 817, as to 
the relation in which one, not a party, must stand to a cause in order to be bound by 
the judgment. If one having no right to interpose in a suit, do'yet actually come in, 
and contest his right, the decision it seems will bind^him. (Burnside v. Miskelly, 5 
Watts,. 506, 508, per Sergeant, J.) 

We noticed ante, note 569, p. 816, several authorities as to the effect of a verdict or 
judgment, &c. against the principal when given in evidence to charge the surtty. We 
shall here introduce some additional cases on that head, premising that it may be ad- 
vantageously studied in connexion with the text ante, 258, 9, and the note to that 
page (ante, note 485, p. 669, et seq.) in respect to the effect of confessions, entries, and 
other acts of the principal, as against his surety. 

The question on the effect of a decree, in a court of probate or chancery, made 
against an administrator and introduced to charge the surety, was considered to some 
extent ante, note 620, p. 866, 7, while treating of the decrees of those courts as evi- 
dence generally. The cases of Simkins v. Cobb, 2 Bail. 60, Lyles v. Caldwell, 3 M’- 
Cord, 225, 6, Ordinary v. Robinson, 1 Bail. 25, 27, Shelton ads. Cureton, 3 M’Cord, 
412, Lucas v. Curry’s ex’rs, 2 Bail. 403, 406, and Lyles v. Brown, 1 Harp. Rep. 31, 
were there stated, and their bearing on the surety briefly noticed. The result seems 
to be that the decree is, at least, prima facie evidence against the sureties, in a suit up- 
on the bond, though they were not made parties in the court of probate or chancery. 
This conclusion seems to rest on the condition in the bond that the administrator shall 
render an account, which means, before the proper court. The surety binding him- 
self to this, it is considered a stipulation that he shall abide the accounting of the prin- 
cipal alone. This act of accounting, and the decree which follows, thus becomes a 
part of the res gestae withiff the terms of the condition. 

To proceed, however, with some other cases: a judgment in favor of a cred- 
itor against the administrator, was held conclusive against the sureties as to the 
nature of the debt, viz. that it was not the debt of the administrator personally ; but 
was due from the intestate. The court say, “ The responsibility of securities being 
incidental and collateral to that of the principal, the judgment concluded as to the exist- 
ence and' character of the debt” (Hobbs *. Middleton, 1 J. J. Marsh. 176, 179.) 
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A judgment against the principal, of course concludes the special bail. (Lewis v. 
Brackenridge, 1 Blackf. 112, 116, and the authorities there cited.) But where a sure- 
ty bond was for the faithful performance of Owen’s duty as deputy sheriff and collec- 
tor, and a judgment was obtained against Owen for his official default ; held, that the 
record was not admissible in evidence against the surety. (Beall v. Beck, 3 Har. & 
M’Henry, 242.) In Lartigue v. Baldwin, (7 Mart. Lou. Rep. 193,) A. had executed 
a bond to C. as surety for B. conditioned to indemnify C. against any loss he might 
suffer in consequence of an attachment sued out against him by B. in case the attach- 
ment should not be prosecuted to effect ; B. having failed in the suit, C. sued him for 
damages and recovered judgment; but being unable to collect them by execution 
against B., C. nowprosecuted A. on his bond. The district court received the record 
in the suit againstB. as, per se, sufficient evidence against A. On appeal, the evidence 
was disallowed ; and per Derbigny, J. “There is no rule in our laws better under- 
stood, than that which allows the surety the right of availing himself of the same 
means of defence (save those that are merely personal,) which the principal debtor 
could resort to. That principle is founded on the sacred maxim, that no one ought to. 
be condemned without being heard ; and that consequently no person shall be bound 
by a judgment to which he is not a party.” 

A judgment against an administrator, suggesting a devastavit, is not conclusive in a 
subsequent action against his sureties in his fiduciary bond. (Fountleroy v. Lyle, 5 
Monroe, 266, 267.) Reliance was placed in this case on the words of the Kentucky 
statute, which authorized a plea of plene administravit in an action suggesting a de- 
vastavit, even by the administrator after a general judgment against him. It was con- 
cluded that the sureties ought of course to have the same right, though not named in 
the statute, (id. 267, 8.) 

In New-York, where an action is brought against the sheriff for an escape of a pri- 
soner from the prison bounds, and the prisoner and ins sureties have due notice of the 
suit, the judgment against the sheriff will be conclusive evidence of his right to recov- 
er, on the bond for the jail liberties, against the prisoner and his sureties, as to all mat- 
ters which were or might have been controverted in the action against the sheriff. 
(2 R. S. 435, §49.) 

A former judgment against the principal and satisfaction, is a bar to a suit against 
the sureties ; but a simple judgment without satisfaction is no bar. This was held of 
a former judgment against the principal, maker of a promisory note, pleaded in bar to 
a subsequent action against his surety. (M’Donald’s adm’rs v. Pickett, 2 Bail. 617.) 
So a judgment in assumpsit against the sheriff for money collected by him, as such, is 
no bar to an action on his surety bond against the sureties. (State Treasurer v. Os- 
wald’s sureties, 2 Bail. 214.) Where there was judgment against the principal, execu- 
tion, default to return it, and judgment for that cause against the officer who had col- 
lected the money ; yet held, no bar to an action against the original debtor’s sureties, 
there being no actual satisfaction by the suit against the officer. (Rutland Bank v. 
Thrall, 6 Verm. Rep. 237.) A fortiori a judgment against a debtor shall not bar a 
suit against his sureties in a collateral covenant to pay the debt. (Commissioners v. 
Canan, 2 Watts, 107.) 

Vol. I.* 124 
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And we saw, ante, note 262, p. 266, 7, and note 533, p. 823, that where one of two 
joint debtors or wrong doers have been Sued and a trial had, the record as to the case 
of the debtors, is a bar in favor of the one not sued ; ond may, in the case of wrong 
doers, become material as a medium of proof to show payment, or satisfaction, or 
elecliou, especially when connected with the execution. This doctrine, os it respects 
joint debtors, was held in Wilson v. Hirst, 4 Bam. &. Adolph. 156, on the question 
whether a release by a partner sued, to his partner not sued, would make him com- 
petent as a witness for the defendant. That a judgment against one of two joint 
debtors bars all remedy against the other, was also held in Beltzhoover v. The Com- 
monwealth, 1 Watts, 126; Williams v. M’Fall, 2 Serg. & Rawle, 280; Downey v. 
The Mechanics* and Farmers’ Bank, 13 id. 288; and Bedell’s adm’ra v. Keethley, 
5 Monroe, 601. See also Vaneman v. Hcrdraan, 3 Watts, 202. The rule that a 
judgment obtained against one of two or more joint debtors, bars a suit against all, 
applies only where the judgment is based upon the tame matter , cause and thing , for 
which the second suit is brought. Hence several persons being jointly indebted on 
book to A.; B., one of the debtots, gave his separate note for such indebtedness, which, 
though received by A., was not accepted in satisfaction of his claim ; and A. after- 
ward recovered judgment on the note ; held, that the judgment, as such, was no bar 
to a suit by A. on the original demand against all the debtors. (Fairchild v. Holley, 
10 Conn. Rep. 474.) Otherwise, if the judgment had been satisfied. (Id. And see 
S. P. Drake v. Mitchell, 3 East, 351.) Where one of two joint promissors resides 
■■ in a foreign state, and is sued to judgment there, this will not bar a domestic suit 
against the other without actual satisfaction ; for the. separate residence severs the 
remedy ; and each may be proceeded against severally. (Dennett v. Chick, 2 Greenl. 
191. And see Tappan v. Bruen, 5 Mass. Rep. 193, Russell v. Allen, 8 Mass. Rep. 
421 note, and Ward v. Johnson, 13 Maas. Rep. 148, all of which are cited and 
considered by Mellen, C. J. in Dennett v. Chick, together with Sbeehy v. Mande- 
ville,6 Cranch, 253.) A recovery, without satisfaction, against one of two obligors in 
a joint and several bond is no bar to on action against the others; (said in State 
Treasurer v. Oswald’s sureties, supra; Braman v. Howk, 1 Block f. 392, S. P.) So 
in Pennsylvania, ns to a former recovery against both, had on the confession of one; 
this will not bar a suit against the other, it being a nullity os to the latter. (Sadler 
v. Slabaugh, 2 Watts, 72.) A sheriff* and his deputy being jointly and severally lia- 
ble for money collected by the latter, a recovery against the latter is no bar to a suit 
against the former. (Christian v. Hoover, 0 Yerg. 505.) 

If a plea be of a former recovery against a joint wrongdoer, it should show actual 
satisfaction. (Park v. Hopkins, 2 Bail. 411.) 

Wc also saw, ante, note 583, p. 823, that a record may be evidence for or against 
strangers where it operates to convert the property in things, or in other words to 
change or create a title. This is so whenever the value of goods has besn recovered 
of one person by another. So too in trespass against an officer for taking the plain- 
tiff’? goods, wherein the value of the goods was recovered ; the property in the 
goods was held to vest in the party who had, pursuant to an agreement, indemnified ’ 
the officer against the taking, and who had defended the action and satisfied the 
judgment; and he recovered accordingly in an action against the original owner. In 
such a case, the record and proceedings in the former suit are evidence in connection 
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with the agreement of indemnity, notice, defence, payment of the judgment, fito. to 
establish the permutation of the. property. (Howard v. Smith, 12 Pick. 202.) But 
these cases of permutation generally arise between the immediate parties. Thus, 

Lord Ellenborough held that an action for goods bargained and sold would lie by the 
vendor against the vendee, though the former had parted with the goods and could 
not deliver them ; and in this action the full price might be recovered ; for then the 
properly would be changed, and the vendee might recover an equivalent in trover for 
the goods against the vendor. (Martens v. Adcock, 4 Esp. N. P. C. 251.) 

We partially noticed ante, note 574, p. 819, how far a conviction m a criminal, shall 
be evidence in a civil cause. It was lately held, that where a person was convicted of 
a trespass under the game act 1 & 2 Will. 4 c. 32, underwent the sentence of impri- 
sonment, and did not appeal, this conviction was un answer to an action for malicious 
prosecution brought against the informer. Park, J. asks, 44 Can a party in the face of 
a conviction bring an action ?” (Mellor v. Baddeley, 6 Carr. &. Payne, 374. See 
ante, note 603, p. 852.) 

The rule, however, in general is, that verdicts and judgments in criminal cases arc 
not evidence in civil actions. (See ante, uotc 599, p. 850, and the subsequent notes 
there, relating to this subject.) 

The record of Conviction of the defendant’s slave, of assaulting and killing the plain- 
tiff's slave, was held inadmissible against the defendant in action for the value of the 
slave killed. (Steel v Cazcaux, 8 Mart. Lou. Rep. 318, 321, 2.) 


NOTE 694 — p. 380. 

The proceedings of inferior, as well as superior courts, may be assailed in various 
ways, for want of jurisdiction. Wlien the question is raised in one form, they may be 
held valid ; whereas in another, they would be adjudged voidable or void. On error 
or appeal, for instance, they may be voidable ; but valid to protect a person acting 
under them, while unreversed, to secure him a right, or fix his title. They may save 
him as a defence against an action, while they would be inefficient by way of securing 
a claim under them. They may protect some persons acting under them; but be 
void as to others. The rules which govern their effect as evidence depend upon a 
cautious attention to these and the like distinctions.. 

They are the most broadly assailable on certiorari, or other proceedings in nature of 
a writ of error or appeal, fn such cases they are to shew, through the whole nmge of 
the suit or proceeding, a strict conformity to the powers of the court. Jurisdiction 
must appear affirmatively, and at all events ; and after this is shown, it must be fol- 
lowed with the requisite conformity in all the subsequent stages, unless waived by 
the party entitled to object, after his appearance in the matter. These inferior ju- 
risdictions not proceeding according to the course of the common law, are confined 
strictly to the authority given. They can take nothing by implication ; hut must 
shew the power expressly given them in every instance. (Jones v. Crawford, t 
John. Cas. 20. 1 Cain. Rep. 594, note, S. C. 1 Johns. Cas.229. 1 Cain. Rep. 191. 

Powers v. The People, 4 John. Rep. 292. People v. Miller, 14 John. Rep. 371.) 
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Where an attachment was given to the* citizen^ of the state ; and the record said, 
citizen of the United States ; held voidable. (Shivers v. Wilson, 5 Har. & John. 
130.) 

The general doctrine of the above New- York? cases from Johnson &. Caines, has 
been ably reviewed, explained, and illustrated, in MTtenzie v. Ramsey, (1 Bail. Rep. 
457, 459, South Carolina.) The recorder of Charleston took cognizance of an action 
against an administrator, under a statute which gave him concurrent jurisdiction with 
the court of common pleas, in which court executors might be 6ued to a limited 
amount, on all contracts, except against non residents. On motion to reverse the re- 
corders decision, which overruled a plea to hia jurisdiction, the court (by Richardson, J.) 
said, “ The question now is whether administrators and executors shall be also ex- 
empt.” “ It is urged, that they are not named in the act ; but the same may be said 
of any other class of litigants, for none are expressly named, while the contracts of all 
are embraced within the jurisdiction. If we exempt one class, we may, for the same 
reason, exempt all, and destroy the city jurisdiction by successive exemptions, which 
brings the position taken to an absurdity. With great plausibilhy it is urged, that the 
defendant might, by his rightful plea of plene administravit , bring into controversy an 
amount greater than is within the limited jurisdiction. Assuredly this may occur, but 
it must first occur, before we need decide such a case ; and whenever there is found 
necessarily involved in a case, prima facie within the jurisdiction, matter which is with- 
out the power of the court to decide, the particular case may very possibly be except- 
ed from the jurisdiction. But there is nothing in the constitution of the court which ne- 
cessarily disables it from deciding upon any plea which an administrator may put in ; 
and long practice proves that it may safely adjudge the issue made upon the plea of 
plenf administravit. 

“The New-York cases from 1 Caines, 191, and 1 Johns. Ca. 228, evidently turned up- 
on the construction of a particular statute, and do not reach the case, or act, ‘before us. 
They show however, the wholesome vigilance, with which inferior courts are kept 
within their delegated jurisdiction. I will take the occasion of noticing in what this 
vigilance, which is often urged to extravagance, really consists. 

“ It is true that courts of limited jurisdiction are like particular agents; we must see 
their authority before we regard their decisions as lawful ; but seeing it, we are to re- 
spect it, and their authority is not the less certain because specified and confined. 
The supreme court of the United States, is one of particular and limited jurisdiction ; 
and yet although expressly bound down by the constitution to powers strictly delegated ; 
although very confined in its objects, how sovereign and unrestrained is that court 
within its limits. It is even so with every court of particular and limited jurisdiction, 
and we require to see the evidence of its authority, as much in the instance of the su- 
preme court of the United States, as in any other. The difference between these and 
courts of common law and general jurisdiction, is, that the latter as a general rule, 
have their judicial authority proven prima fade by the judicial act itself, which is ipso 
facto binding, until it appears negatively, that the court has not the power. 

“This is indeed no more, in principle, than the distinction between all general and 
particular agents. The constitution affords an example of each. The general pow- 
ers of the state legislature afford a striking illustration. Its legislative acts are ipso fac- 
to binding, unless we can find in the constitution a direct negative, and unavoidable 
estoppel. And why is this the case ? BecatfSe it has the legislative power, with only 
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a few particular restrictions. At the same time another great department of the gov- 
ernment, the executive, created too by the constitution, is no more than a particular 
agent, under a delegation of limited powers, to which the govcnor must always look 
before he acts ; not to see if the executive power has been taken away, but if any 
power has been given in the particular case, to enable him to act at all. And why 
this distinction between these great departments? Because the fidUners of the consti- 
tution saw fit to delegate to the executive particular powers only, and not general 
powers, with restrictions. 

“ It is the same with all courts of limited and particular jurisdiction. They are strict- 
ly confined to the powers given : but we are not therefore to seek to curtail their pow- 
ers. Such courts must not assume constructive powers, i. e. powers not literally giv- 
en, or necessarily consequent upon those so given : but, on the other hand, we are not 
ourselves to practice the rule denied to them, and by construction, to deprive them of 
powers specifically, generally, or necessarily given. To do either, would be to abuse 
rules most salutary, whenever, by the usurpation of power, there is room for their ap- 
plication. On the contrary, I hold that the true measure of judicial vigilance, in thiq 
regard, is to maintain limited courts, in perfect independence, within the entirocircle of 
their defined authority. Otherwise such courts cannot be the independent agents of 
law and justice ; and the superior courts, instead of being judges to restrain other tribu- 
nals from usurpation, would themselves usurp authority, by taking power from hands, 
to which it has been confided ; and where we ought to deem it safest, because it is so 
confided.” 

It will do, as a general rule, to regard a decision on certiorari or the like, holding a 
case to exhibit a want of jurisdiction, as evidence that the same or a like case would 
be assailable collaterally. But this mode of relief ordinarily presupposes that the pro- 
ceeding below is merely irregular or erroneous, and therefore valid until' reversed : 
Yet such is not always the fact ; indeed, q certiorari is often allowed and the judg- 
ment reversed where the proceeding below is an absolute nullity. (Starr v. Trustees 
of Rochester, 6 Wend. 564, 567.) See also M’Faddin v. Gill, 1 Blackf. 809. This 
teaches us by no means to treat a matter as error only, in these inferior jurisdictions, 
because it has been thus directly avoided. 

The mere abstract mode of pleading jurisdictional facts, is so like returning them in 
answer to a writ of certiorari, that the decisions under each head of pleading and re- 
turn, will reflect light on each other. We have an instance of this in the argument of 
C. J. Savage, in the above cause of Starr v. The TruSteess of Rochester, (p* 566.) 

See infra, for a more particular consideration of the cases as to evidence, and some 
cases as to pleading, where they are thought to bear on questions of evidence. 

But in these and the like cases, if there was original or acquired jurisdiction in the 
course of the proceeding, though it may be reversible directly,Xby which is meant on 
error, appeal, &c.) yet for all other purposes, it shall be valid till reversed, in respect 
to every body. And even after it is reversed, persons not parties or agents in carry- 
ing forward the erroneous proceedings, shall be protected by way of defence from pro- 
secution, and often in the titles which they may have acquired. (See Voorhees v. The 
Bank of the United States, 10 Peter3, 449. See ante, note 699, p. 978.) This is 
what the cases mean, when they say that such proceedings shall not be questioned 
collaterally or indirectly. 
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While unreversed, we partially saw their conclusive effect, ante, note 620, p. 061, 
et seq. 

That acts and titles shall not be subverted by a direct reversal ; ahd sometimes not 
os to the party, sec ante, note 617, p. 859. 

But the proceedings of all courts, and especially of limited jurisdictions, may, in cer- 
tain cases be questftmed collaterally, where they have exceeded their powers. (See 
the cases cited ante, note 551, p. 801, and note 586, p. 826, for the general rule on 
this subject.) “ All jurisdictions,” says Holt, C. J. in Annesly v. Dixon, (Rep. Temp. 
Q. Ann. 104, 105,) u are limited as to place, persons and things.” The court must al- 
so have jurisdiction of the process. And these rules are particularly applicable to all 
inferior jurisdictions. (Per Spencer, C. J. in Bigelow v. Stearns, 19 John. Rep. 40.) 

Courts, however, have been a long time in settling, if they can yet be said to have 
settled, the collateral bearings and consequences of the above rules, in respect to the 
various persons who may be connected with a proceeding, which is to be deemed cor- 
am nonjudice and void* for wfcnt of any or all of these ingredients. So late as 1818, a 
justice having tried an assault and battery, (a matter confessedly and plainly beyond his 
jurisdiction,) both bimself and the constable were made liable as. trespassers for goods 
seized under the execution, upon the ground, os’ the judge charged, that the judg- 
ment being void, all acting under it were trespassers. (Woodard v. Paine, 15 John. 
Rep. 493.) The court did not stop to inquire whether the process in the constable’s hands 
was valid on its face ; (doubtless it was in the ordinary form ;) but an innocent officer 
was thrown in damages, for executing a command apparently legal, and whose secret 
vice lay beyond the reach of any scrutiny which the law hao authorized him to insti- 
tute. Surely, the jury who tried the cause might also have been sued as joint trespas- 
sers, though attending under a venire valid on its face : for they could much better 
learn their want of jurisdiction in the course of the evidence. The same severe rule 
would reach a constable who should serve the ©rigiual process or venire, no matter 
how fair and legal in its language. It is certainly much more consistent with the dic- 
tates of sound policy, as well as natural justice, that these judgments, sentences, and all 
the proceedings of inferior courts, should in general be holden conclusive for the protec- 
tion of innocent persona ; and that the remedy should lie ogainst those only who must, in 
the exercise of ordinary vigilauce, necessarily be aware of their defects. And however 
severe some of the cases may be, this distinction is not unknown either to the ancient or 
modern decisions. Knowledge and participation are fairly imputable to the party, in 
almost, (you cannot say quite,) all cases ; generally to the court or magistrate, though 
there are exceptions ; and rarely to those indifferent persons who act under the pro- 
cess and orders of the court or magistrate. (Per Marcy, J. in Savacool v. Boughton, 
5 Wend. 180. Sec also The King v. Daoser, 6 T. R. 245. Watson v. Watson, 9 
Conn. Rep. 140, 1, et seq.) 

In Hodson v. Cooke, (1 Ventr. 369, ) an action on the case at the suit of the party 
aggrieved, was holden to lie against one who commenced an action in an inferior court, 
for a cause arising out of its territorial jurisdiction. And it is said in 10* Co. Rep. 75, 
that one may have an action on the statute against a party who sues agaiust the stat- 
ute. 'The above case of Hodson v. Cooke, is mentioned as having been moved and 
decided, in Skin. 191, where two other like cases are mentioned and agreed to as hav- 
ing been before decided. But the court held that no action would lie, in such a case, 


Digitized by 


Google 



091 


Sect. 2.] Of Depositions , Inquisitions , <£c. 

against the officer who arrests, it being for a cause (subject matter) of which the court 
had jurisdiction ; nor would a writ of error lie ; for it is to go against the record, which 
lays it infra jurisdictinnem. (Hodson v. Cooke, supra.) Powell, J. in Gwinne v. 
Poole, (2 Lutw. 1568,) says of Hodson v. Cooke* that he knows of no authori ty against 
the protection of the officer in such a case, except Martin v. Marshall, 2 Rol. Itep, 109, 
116, which is a misreport ; for Lord Hobart, who was C. J. when that judgment was 
given, reports it otherwise. (Martin v. Marshall &, Ke*y, Hob. 63, pi. 64) The 
above case of Gwinne v. Poole, 2 Lutw. 935, (the opinion at large being reported in an 
append, to 2 Lutw. 1560 to 1572,) i3 remarkable as protecting the party, magistrate, 
and officer. The action was false imprisonment against all three, for arresting the 
plaintiff by a capias issued out of an inferior court. They justified under a capias ad 
respond, in debt, at the suit of the plaintiff in that court, who sued there as administra 
tor. The replication was that the cause of action arose out of the territorial jurisdic- 
tion of the inferior court; to which there was a general demurrer and joinder. Sir 
John Powell, B. (the .case being in the court of Exch.) concedes the general rule, that 
where the court hath jurisdiction, no action lieth against the judge or officer ; but 
where there is a want of jurisdiction, both are liable. To the first branch of 4he rule 
he shows that the cases are uniform. To the second, he is well pleased that some 
seeming difference of opinion of the court, founded on some cases and resolutions, had 
occasioned so solemn a debate of the matter, which so highly concerns all superior and 
inferior jurisdictions ; for if this action should be adjudged to lie it would put an cml 
to all inferior jurisdictions ; and on the other side, the ill practice of those inferior courts 
have sometimes provoked the superior to some opinions and resolutions which seem to 
give encouragement to this action, and for that reason, it was necessary to have a sol- 
emn resolution to settle these matters. lie had therefore conferred with both the Ch. 
Justices of the K. B. and C. B., who agreed with him. 

He then inquires whether the action will lie against the judge and officer. The 
process was on its face returnable ad prdximam curiam generally, and not at a day 
certain; and it was a capias issued without a previous summons ; but these defects lie 
holds to be error only ; and that the process is not therefore void. And he denies the 
law of Read v. Wilmot, (1 Ventr. 220,) which held, that where the capias issued with- 
out previous summons, even the officer serving it could not justify under it. He de- 
nies also what was there said by Hale, that process without a previous plaint will not 
protect the officer. That this and the like constitute mere error, he cites several ca- 
ses ; snd soys, that Hale, C. J. decided hastily, on a displeasure conceived against the 
ill practices of inferior magistrates. 

As to want of territorial jurisdiction, which was admitted, he said, that of these 
inferior jurisdictions, some were limited as to subject matter; c. g. the commissioners 
of excise were limited to impositions on strong looters ; and for assessing low wines, 
an action lay against them.* (Huntington’s case, Hard. 480.) So the action lay a- 
gainet the party, judge and officer, in the case of Marshalsea,.for a suit by bill and 
capias, in assumpsit, whereas the court had jurisdiction of debt and covenant merely. 
(10 Rep. 76.) So where a visitor Is limited by statutes and rules which be exceeds, 
he shall be liable. (Exeter College, cited by him at p. 1566.) Some jurisdictions, 
said he, ore limited as to persons, os in the case of the Marshalsea, nt supra. Others 
in respect to place, as justices in relation to the poor, in making rates and granting relief; 
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they are liable to an action if they tax the parish of S. for relief of poor in the parish of 
D. Both justice and officer are liable ; for the excess is apparent ; and that is the rea- 
son of Nichols v. Walker, Cro. Car. 394. M And of that sort also are inferior courts in 
corporations, where the judge and officer are liable or not, with this difference ; where 
it appears, or may reasonably appear to them, that the cause arose out of their jurisdic- 
tion, and yet notwithstanding, they proceed, they are both liable to an action ; but it 
is otherwise where it doth riot appear, or cannot reasonably appear, whether the cause 
arose out of their jurisdiction or not; .for there, I am of opinion, that no action will lie 
against them, unless they proceed after they are informed, or know that the cause of 
action arose out of their jurisdiction. Herein [the inferior corporate courts] it appears 
[to them] that the subject is out of their jurisdiction ; or they may know it, if it be qot 
their own lault ; as in the case of the Marehalsea, which was a court of the King’s 
household ; tlx? servants of the King’s household are all enrolled, and if the judges and 
officers have not copies of them, it is their own fault. But in the case in question, the 
court hath jurisdiction of the action, inasmuch as it is an action of debt ; and that ac- 
tion being transitory in its nature, arises in point of law in all places, because it is a 
debt in*every place. It is true that it arose not, in fact, within the jurisdiction of the 
court, which it ought to do, to entitle the court to hold plea thereof; but the judge 
and officer could not know it, unless by the plaintiff or defendant in the action ; and 
till they know it, the rule shall be in this sase, as well as in others, Ignorantia facti 
( excusat .” 

He proceeds to give instances of such knowledge being the ground of action. (Rich- 
ardson and Barnard, 1 Rol. Abr. 545; March. 8, where the declaration stated the 
bond to have been made out of the county.) If not in the declaration, he insists it 
should be made known by plea, when all the after proceedings will be void. He states 
and relies upon Ollyet and Bessie’s case, T. Jones, 214, where the under sheriff un- 
warrantably arrested the plaintiff out of the franchise, and delivered him to the goaler 
within the franchise. The plaintiff sued the latter, in false imprisonment, for detaining 
him. Held .not to lie; for the jailor could not know that the arrest was tortious, he 
not being privy to it. 

He next denies that the plaintiff in the inferior court was liable. The action being 
in its nature transitory, the plaintiff himself might not know where his cause of action 
did arise. The learned Baron shows how this may be, even if tbe action had been in 
his own right ; and the mere presumption that he knew, ought not to be indulged to 
make him a tort feasor . He distinguishes it from the case where a man is bound to 
notice bona notabiUa; for his taking out administration in the inferior diocess, doth not 
make him liable to an action. Another reason is, because the plaintiff, it may be, 
knows not the extent of the inferior jurisdiction. “ This is not like the case where a 
man complains of robbery, or ahy other felony, m the Star-Chamber ; for that is igno- 
rantia juris , which will not excuse ; but the limit as to the place, is matter of fact, 
known only to the officers of the court, and strangers are not obliged to take notice 
thereof under tbe hazard of being liable to actions.” He then goes on to question 
whether in this matter of mere place, an action will lie for suing out of the jurisdiction ; 
whether it is not like suing a privileged person, who must be put to plead his privi- 
lege ; but he admits throughout that if the proceeding be for the purposes of vexation, 
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as to obtain bail, where none would otherwise be due, an action on the case would lie, 
as it will in all the like cases whether there be jurisdiction or not. 

This case was decided 4 W. & M. (A. D. 1693.) It was certainly not without 
struggling through a maze of distinctions between apparently conflicting cases, that 
the court reached the above conclusions. And it should by no means form a subject 
ofsuvprise, that among the multitude of cases arising since, especially those relating 
to our hundreds of inferior jurisdictions, these distinctions may not, however safe and 
refesoaable, have been uniformly followed in their practical application, or even in their 
principles. Ba' a on Powell’s opinion is questioned by Willes, C. J. in Moravia v. Slo- 
per, (WiHes, 35,) so far as it goes to exempt the plaintiffin the inferior court; though 
the learned C. J. agrees with his argument in the main, and pronounces him a very 
learned judge. And see ante, note 692, p. 948, 9, where we have stated and consid- 
ered the case of Herbert v. Cook, 3 Doug. 101. 

This opinion in Gwinne v. Poole, ^nay not be sustainable in all its dicta. It, howev- 
er, stands in much the same relatiion to questions of inferior jurisdiction, that Holt’s 
opinion in Coggs v. Bernard was said to hold in respect to bailments. It furnishes us 
with a line of categories almost complete, for the kind of defect which we are consider- 
ing, and traces to a very considerable extent the various consequences. We shall 
follow h«- divisions, with some additions, noticing occasionally as we go along in 
whose favor (as holden by several courts) the proceedings of inferior jurisdictions shall 
be said to conclude, when there is a want of jurisdiction. 

1. Jurisdiction with respect to the subject matter . All courts are limited to certain 
subjects of cognizance. Some, to actions and prosecutions civil and criminal, and to 
appellate and supervisory proceedings. Some to only one of these branches ; as, to 
criminal matters, civil actions, or to certain particulars of each. Some to matters in 
or of an admiralty or ecclesiastical nature : and others to a few matters of 
stnafl consequence. 

To determine the abstract question of subject matter, we have only to look to the 
cdurt or officer, and the matters general or specific covered by his powers. (Per Clin- 
ton, Senator in Yates v. Lansing, 9 Johns. Rep. 440.) 

A court holding jurisdiction of all criminal cases shall be protected, though it ad- 
judge a matter to be criminal which is not so, and proceed to punish it (2 Lutw. 
1561,2. BushelPs case, Va ugh. 135. Kempe’s lessee v. Kennedy, 1 Peters’ C. C. 
Rep. 30, 38, 9. 5 Cranch, 173, S. C. Ex parte Tobias Watkins, 3 Pet. 193, 202 
to 209, and the cases there cited by Marshall, C. J. See also per Parker, C. J. in 
Stetson v. Kempton, 13 Mass. Rep. 282, 3.) 

The .above idea, that jurisdiction of the crime in the abstract, is enough to make the 
prbceediifg 1 valid, though very fully illustrated by several of the above cases in respect 
tO'Otber courts, and especially by the above cases from the United States reports, is 
better exemplified in relation to inferior courts by the case of Buquet v. Watkins, 1 
Mill. Lou. Rep. 131. By the 1154 Art. of the Code of Pract., a justice of the peace 
may punish for a contempt of his authority, by imprisonment for 24 hours. The plain- 
tiff was convicted and imprisoned by the defendant, a justice, under that article ; and 
in an action against the justice, the plaintiff was allowed to give proof contradicting the 
adjudication of the justice that his conduct in court was disorderly. Held, on appeal, 
that the judge a quo erred, and per Porter, J. delivering the opinion of the court, 
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“ Whether there was a contempt or not, is a question of which the law makes the jus- 
tice of the peace the judge ; as much so, as whether or not a plaintiff proves the debt 
in which the justjce condemns tlie defendant ; and the correctness of his decision can- 
not be examined collaterally, in a civil suit. That he had jurisdiction in relation to 
contempts, is not denied, (id. 135, 6.) See also Lining v. Bentham, 2 Bay, 1. State 
v. Johnson, id. 385, S. P. 

So where a court has jurisdiction of riots on view, its record shall conclude though 
no riot was committed. (Mackaboy v. The Commonwealth, 2 Virg. Cas. 268, 271, 
stated infra ; and see Mather v. Hood, with other cases infra, of the like import.) 

So, though a plaintiff insisted on and obtained a general judgment against a de- 
fendant before a justice, and imprisoned the defendant, after he had been discharg- 
ed in his person as an insolvent ; yet, even the plaintiff was protected ; for the justice 
had juirsdiction of the person and matter, and any judgment he gave was holden 
conclusive till reversed directly. (Brown v. Crowl, 5 Wend. 298.) 

Where a justice has jurisdiction to give costs, and gives more in amount than the 
statute authorizes, it is mere error, and his judgment, while unreversed, protects him 
for acts done in the way of collecting it. (Butler v. Potter, 17 Johns. Rep. 145 ; and 
see Prigg v. Adams, 2 Salk. 674.) 

So, where tax-assessors are right in the property and person, if they exceed the ag- 
gregate amount of their warrant, this is but mere error, and not want of jurisdiction. 
(Coleman v. Anderson, 10 Mass. Rep. 105, 117 to 120.) So, if one liable to taxation 
be over-taxed, though the excess be caused by the valuation of property not taxable 
to him. (Osborn v. The Inh. of Danvers, 6 Pick. 98.) And though assessors omit 
particular persons or property liable to taxation, yet they shall not be made liable as 
trespassers, it being error only. (Easton v. Calender, 11 Wend. 90. Dillingham v. 
Snow, 5 Mass. Rep. 547, 558, 9. Inglee v. Bosworth, 5 Pick. 498, 501.) And where 
property, taxable by one name, was put up by the assessors in a tax list under another 
and wrong name ; e. g. where they assessed the new theatre in New-York as a dwel- 
ling house ; held, that it was error of judgment in the lawful exercise of jurisdiction, 
and therefore the collector was protected. (Henderson v. Brown, 1 Cain. Rep. 72 ; 
11 Wend. 95, S. C. cited and approved.) 

But it is otherwise, where there is no jurisdiction in respect to the subject matter. 
Thus, where assessors lay a tax on property not taxable, as a house within the limits 
of an hospital, which is exempt from the English land tax ; (Robinson v. Bullock, 1 
H. Bl. 68 ;) or a new built house not inhabited, exempt by a paving act ; (Mayor v. 
Knowler, 4 Taunt. 634 ;) or land of a non-resident of the town, for the support of 
common schools t (Snydam v. Keys, 13 John. Rep. 444;) or for a town tax on land 
of a non-resident of the town. (Agry v. Young, 11 Mass. Rep. 220.) Note ; in the 
^ two last cases, the land lay within the town where the tax was laid, but the statutes did 
not authorize the tax unless the owner also resided there. So where lands possessed by 
the crown were rated for relief of the poor. (Ld. Amherst v. Ld. Somers, 2 T. R. 
372.) Where the inhabitants at a town meeting unanimously voted a tax for addi- 
tional wages to the drafted state militia, in time of war, and when the town was in 
imminent danger, the plaintiff himself not being present, nor participating in the vote, 
and there being of course no legal power in the meeting to do this ; all the proceedings 
in assessing and collecting were adjudged void, and the assessors of the tax liable in 
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trespass. (Stetson v. Kempton, 13 Mass. Rep. 272.) And it was also held, to fur- 
nish no protection, that part of the tax included in the warrant was legal, (id. 272, 
5183.) The general power in the statute, to levy taxes for defraying “ other necessaiy 
charges,” was likewise holden no protection, as that must be confined to expenses 
connected with the execution of specific powers enumerated in the statute, or at least, 
to such powers and objects as came within the scope of the corporation, (id. 278) 
These points had also been resolved by a previous case in the same court. Thus, 
whore a town incorporated with the general and proper tax, an assessment of the ex- 
pense of procuring an act of incorporation ; and though the object was not expressed 
in the corporate records, yet the plaintiff was allowed to show the object by parol. 
(Bangs v. Snow, 1 Mass. Rep. 188, 9.) So, where a highway-tax is assessed as a 
money-tax, or the assessors add more than 5 per cent, to the sums voted by the town, 
though both be mixed with legal taxes. (Libby v. Burnham, 15 Mass. Rep. 144, 
147.) Though it was said, if the warrant had been levied for that only which was le- 
gal, the action, would not have lain. (id. 147.) So the common council of a city, 
having power by charter to make side walks, have not therefore power to make a 
railing on the inner side of it ; and a tax for that purpose is void, and the mayor who 
signs the warrant a trespasser. (Williams v. Brace, 5 Conn. Rep. 190.) So of a 
city asseeaiqent on a husband, to pay the whole assessment for an improvement in 
front of his wife’s land, (id.) So, if property be without the territorial jurisdiction of 
the assessors ; as if the justices of A. make a rate on land in B. owned by an inhabi- 
tant of B. (Nichols v. Walker, Cro. Car. 394, S. C. cited and approved, 2 Wils, 384, 
in Perkin v. Proctor.) 

If a fbrmedon commence originally in the King’s bench, which hath no original ju- 
risdiction of real actions; or an appeal be brought in the C. B. which hath no juris- 
diction of such causes, all is void. This was said by Dodderidge, J. in Weaver & 
Clifford, (2 Bulstr. 64.) and Flemming, C. J. agreed to it. See also as to the forme- 
don, Annesly v. Dixon, (Rep. Temp. Q Ann. 104.) And this, even though the tenant 
admits and pleads. The same illustration is given in the case of the Marshalsea, (10 
Rep. 76,) with the observation, that in the case between Bowser & Collins, in 22 E. 

4. 33, b., Pigot says, “ if the court has not power and authority, then their proceeding 
is coram nonjudice. As, if the court of common pleas holds plea of an appeal of death 
or robbery, or any other appeal, and the defendant is attainted, it is coram nonjudice ; 
quod ornnes consesserunt .” And it is also observed there to be the same case, if justices 
should inquire of treason, which is out of their commission. So, where a New-York 
justice (not being authorized by statute) tried an assault and battery; all was held 
void. (Woodard v. Paine, 15 John. Rep. 493. Blin v. Campbell, 14 John. Rep. 
432, S. P.) 

So, if a man, though under martial law, be arrested, tried or punished, by a court 
martial for not contributing to or attending a writing school established. (Warden v. 
Bailey, 4 Taunt. 66.) If one be discharged from ecxeution in a civil action, by habeas 
corpus , the discharge is void, for the commissioner hath no right to act in such a case. 
(Cable v. Cooper, 15 John. Rep. 152.) The sheriff was held liable for the escape, 
notwithstanding the order of discharge. (Id. add see Harvey v. Huggins, 2 Bail. 252, 

5. P.) An authority to the C. P. is, to foreclose a mortgage, the mortgagor being in 
possession. If he be not in possession, the foreclosure is void, though all parties ap- 
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pear. (South Car. Law Journ. 195.) If the sessions fay a road across a navigable 
river, the act may be treated as a nullity; for they have no statute authority to do 
this. (Arundel v. M’Cullock, 10 Mass. Rep. 70. Commonwealth v. Combs, 2 id. 
489, 492. Commonwealth v. Charleston, 1 Pick. 180.) 

We have seen in Gwinne v. Poole, ut supra., the effect of disregarding the place 
in which the subject matter arose, where it relates to the cause of action. The criminal 
courts are here more especially confined ; and because it did not appear on the record 
that the crime arose within the county where the special sessions sat, their conviction 
\vas reversed. (Miller v. The People, 14 John. Rep. 371.) 

Where a justice renders judgment for a sum exceeding his jurisdiction, it is void, 
and no action lies upon it. (Jones v. Jones, 3 Dev. 360. Hind v. Willis, 13 Ser. & 
Rawle. 213, 214. See Comfort v. Gillespie, 13 Wend. 404. But see Littlejohn v. Un- 
derhill’s ex’r. 2 N. Car. Law Repos. 574, 578, 9.) In Pennsylvania, where the common 
pleas, on appeal from a justice, renders a judgment for a sum beyond what the justice 
had jurisdiction of, although this is erroneous, it is not void, for the court of common 
pleas is one of general jurisdiction, proceeding according to the course of common law. 
(Hinds, v. Willis, IS Ser. &. Rawle, 216.) 

Various statutes of the United States require that certain amounts should be in dis- 
pute, &c, in order to give the U. States courts jurisdiction. And though the aver- 
ments, shewing jurisdiction in this and the like respects as to those courts, be omitted, 
the cases ante, note 691, p. 945, 6, show, that their proceeding cannot be im- 
peached collaterally. But where a state statute required that at least $50 should be 
demanded to give the superior court jurisdiction, held, that such sum must be de- 
manded in the writ, or the whole proceeding will be coram non judice t and void ; and 
the court will not amend even after verdict. (Hoit v. Mobny, 2 N.Hamp. Rep. 322.) 
Woodbury J., in this case, draws a distinction, as to the question of amount, between the 
U. States and N. Hamp. court. In the former, it is the amount in dispute which deter- 
mines -the jurisdiction ; in the latter, the amount demanded. (Id. 324, and.the cases there 
cited.) In either case, the mode of determining the amount which gives jurisdiction, 
so far as the face of the proceedings is concerned, is generally the amount demanded 
by the bill, writ, or declaration. (Hulsecamp v. Teel, 2 Dali. 358, 9.) This point 
was, however, much examined in Wilson v. Daniel, (3 Dallas, 401, 404 to 408.) The 
question as to the true test seems there to be exhausted, by those who were able and 
competent tb speak. Farther authorities are, Martin v. Taylor, 1 Wash. C. C. £ep. 

1 ; Lewis v. Clark, 2 Mill. Lou. Rep. 438, 9 : Gordon v. Ogden, 3 Pet 83. The last 
case qualifies the rule that the sum demanded shall be the test. A somewhat similar 
Statute exists in New-York, fixing the minimum of chancery jurisdiction, in respect to 
which the United States cases have been followed. (Sraeis v. Williams, 4 Paige, 
364.) 

In a record of conviction of petit larceny, had before a court confined to the trial of 
petit larcenies, the value of the articles stolen should appear, or the conviction will be 
reversed for want of jurisdiction. (Powers v. The People, 4 Johns. Rep. 292.) 

In New-York, trustees of a village were empowered to lay out streets, but for- * 
bidden to lay them over ground where a building stood, the removal whereof would 
cost more than $100. They did so, however, and assessed and allowed damages 
to C. for certain land of his taken for the street* In an action by him to recover the 
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assessment, held, that the whole proceeding was a nullity, and that he should not re- 
cover. The court would not allow that the city was estopped to allege the excess of 
jurisdiction on the point of expense adjudged by its own officers. (Cuyler v. The 
Trustees of the village of Rochester, i2 Wend. 165; and see Starr v. The same, 6 
Wend. 564.) 

2. Jurisdiction with respect to*the person. Several instances are given under this 
head in our extracts from Gwinne v. Pool. See the case of the Marshalsea, (10 Rep. 
76,) which also furnishes some illustrations ; ^also Rex v. Danser, 6 T. R. 242. In 
certain cases, the person proceeded against is absolutely ex< mpl from the jurisdiction, 
and the proceeding void for that reason. Where jurisdiction is given of tniners t to 
justify, the plea must shew the defendant a miner at the commencement of the suit. 
<ft jQ£Se. v- James^ W illes., 1 22.) A commission of bankruptcy, issued gainst one (e.g. 

a victualler,) not within the bankrupt act, is void. (Perkin v. Proctor, 2 Wils. 382.) 

So, a justices’ warrant for travelling on Sunday is void, if it issue against one not in- 
habiting his county; such residence being required by statute. (Pearce v. Atwood, 

13 Mass. Rep. 324, 342.) If a justice issue execution against one who is exempt 
from such process, he is a trespasser. (Percivaf v. Jones, 2 John. Cas. 49.) And 
where a statute gave magistrates a right to proceed by warrant against the property 
of an absconding husband, for the benefit of the town, and to support bis family ; held, 
that they must act at their peril ; and if in truth the husband had not absconded leav- 
ing his family a charge, the overseers were liable, this not being a poipt on which the 
adjudication should conclude, but a description of the person ; and unless it was answ- 
ered in fact, all was void. (Bowman v.Russ, 6 Cowen’s Rep. 234, 237.) So, where 
the residence of an insolvent in the county, is made necessary, by statute, to authorize 
a discharge, the fact is issuable on pleading the discharge, although the commissioner 
may have adjudicated upon it. (Wyman v. Mitchell* 1 Cowen’s Rep. 316; and see 
Beltsy Bagley, 12 Pick. 581, 2.) Where a magistrate had power, on complaint, to 
imprison an apprentice, and he did so as to one not an apprentice. Held void, by Se- 
well, J. (Williams v. Blunt, 2 Mass. Rep. 207.) Parker, J. thought the justice had 
power to adjudge that he was an apprentice. Sewell, J. contra ; and that it was a 
point of jurisdiction on which he could not judge. (Id. 212, 213.) A justice’s attach- 
ment, in New-York, can only go against an absconding resident of the county ; not a 
sojourner or traveller; for the statute did not intend the latter ; (adjudged on certiorari.) 
(Dudley v. Staples, 15 Johns. Rep. 196.) Where a justice has power, by statute, to 
issue an attachment against a person absconding or removing from his own state; if 
issued against the resident of a foreign state, a judgment thereon is void ; and so is a 
sale under the judgment. (Den. lessee of Hodges v. Deaderick's heirs, 1 Yerg. 125.) 
And if the process be authorized to go against goods only, and it go and be served on 
real estate, all is void. (Id.) 

So, if the justices of A. make a rate on an inhabitant of B. (Nichols v. Walker, Cro. 
Car. 894; S. C. cited. and approved, 2 Wils. 384, in Perkins v. Proctor;) or the trus- 
tees tax a non-resident oT their town. (Suydam v. Keys, 13 John. Rep. 444.) So, 
where a statute imposed taxes on residents of the town only, the assessors . were held 
liable in trespass for levying a tax on land lying in the town, their owner residing in 
another. ‘ (Agry v. Young, 11 Mass. Rep. 220; Thurston v. Martin, 5 Mason, 497.) 
Case was held to be a wrong action, all being void* and the injury immediate. (Id.) 
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So, where a religious society voting a tax to be levied the 1st May, assessed one who 
had withdrawn from the society before that day. (Inglee v. Bosworth, 5 Pick. 498. 
And see Sumner v. 1st Parish, in Dorchester, 4 Pick. 861 ; and Gage v. Currier, id. 
899.) So, where a tax was assessed as a school district tax, the district never having 
been properly laid out, having, instead of being defined by geograpical limits, been 
laid out by recording that certain persons, (naming them) should compose it. (Wilh- 
* efington v. Eveleth, 7 Pick. 106.) 

So, a justice being exempt from militia duty, a court martial hath no jurisdiction 
of his person, on charge of a default in not performing duty. (Wisely. Withers, 3 
Cranch, 331.) And a citizen of the United States, not in the military service, being 
arrested, though on military process valid upon its face, even the ministerial officer 
who detained him, was held liable in false imprisonment. (Smith v. Shaw, 12 Johns/ 
Rep. 257.) So, if a U. S. court-martial condemn a militia-man not in actual service, 
but who has been only summoned to go into service. (Mills v. Martin, 19 John* 
Rep. 7. Rathbun v. Martin, 20 John. Rep. 343.) It is otherwise, however, in re- 
spect to a person who, to exempt himself, is to do certain acts and give notice. (Van- 
derbilt v. Downing, 1 1 Johns. Rep. 83.) 

The individual proceeded against must in general be notified in some legal form, in 
order to give the court or magistrate jurisdiction over him. Accordingly, where. a 
justice had power, by statute, to punish trivial breaches of the peace, by fine ; in tres- 
pass against him, he pleaded a conviction of the plaintiff under this statute; but did 
not aver that the plaintiff was brought before him. Held, that the plea was bad on 
that account. (Logan v. Siggerton, 2 Blackf 266, 7.) If a justice should give judg- 
ment without process or appearance, the whole would be void, and might be question- 
cd collaterally. (Per Spencer, C. J. in Bigelow v. Stearns, 19 John. Rep. 41. Beach 
v. Abbott, 6 Verm. Rep. 586.) So, where one pretended to have authority to confess 
judgment without process, but had not. (Hubbard v. Spencer, 15 John. Rep. 244.) - 
And H was held to make no difference that the defendant had been summoned in a for- 
mer suit, which had been discontinued by the non-appearance of the plaintiff at the time ; 
(id.) and the judgment confessed was held void in an action of debt upon it. (Id. See 
also Cone v. Cotton, 2 Blackf. Rep. 82.) A judgment in a justice’s court cannot legal- 
ly be entered on confession, unless the defendant is brought in by process, or volunta- 
rily appears in court , and confesses judgment ; authority given to the justice, at an 
accidental meeting in the street, to enter judgment, is not sufficient. And where judg- 
ment was thus entered, execution issued, and property sold in virtue of it, held, in an 
action by the purchaser to recover the property, that the whole was a nullity; and 
that no title could be made under the judgment. (Tenny v. Filer, 8 Wend. 569. See 
Bromaghin v. Thorp, 15 Johns. Rep. 476; Martin v. Moss, 6 id. 126. 1 Pennsyl. 

Rep. 15.) In a suit against two joint debtors, service of process on one did not autho- 
rize judgment against the other, by a justice, (Jones v. Crawford, 1 Johns. Cas. 20, 

1 Cain. Rep. 594, note, S. C.) till the right was given by statute. (See statutes of 
N. Y. on this head subsequent to the decision in that case.) The judgment of a jus- 
tice against two persons, on the voluntary confession of one, without process, was held 
to protect the justice, being a mere error, and not want of jurisdiction, as to the one 
not appearing. (Little v. Moore, 1 South. 74.) Quere. 
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Personal notice is not always necessary. The legislature may prescribe what no- 
tice shall be sufficient. This was incidentally remarked, ante, note 637, p. 910, and 
is sustained by some cases there cited ; and where private property is taken for public 
use, under an act of the legislature, it was conceded by Savage, C. J. that notice was 
necessary before it could be so taken, but he added, that the legislature might prescribe 
the mode of giving notice, and that a newspaper advertisement might thus be made 
valid. (Owners, &c. v. The Mayor, &c. of Albany, 15 Wend. 374.) Notice by ad- 
vertisement in a newspaper was held valid, in a proceeding by petition for partition, as 
against owners unknown, so far as to sever the possession ; the statute reserving the 
right of the owner not actually notified to question the title only. (Sharp v. Pratt, 15 
Wend. 610, 613.) To give the supreme court jurisdiction in such case, an affidavit 
must be made that such owners are unknown, and notice must be published pursuant 
to statute, or the proceeding is a nullity for want of jurisdiction. (Denning v. Cor- 
win, 11 Wend. 652. See Hines v. Oldham, 3 Monroe, 266, 7, contra, and that this is 
mere error. 

The process must be properly served. If process be executed by a constable, not 
having authority, this gives the magistrate no jurisdiction of the person ; and if he 
proceed, he is liable. (Reynolds v. Orvis, 7 Cowen’s Rep. 269.) See also Gallatian 
v. Cunningham, 8 Co wen’s Rep. 361. A discharge on taking the poor debtors’ oath, was 
held void, and no protection to the sureties in the gaol-bond, the notice of the order 
to shew. cause not having been regularly served on the creditor. (Flanders v. Thomp- 
son, 2 N. H. Rep. 421.) So, if the oath be not in the form prescribed by the statute. 
(Little v. Hasey, 12 Mass. Rep. 319.) In neither case is the certificate of the justices 
conclusive on these points. (Id.) A president of a court martial was, in an action, held 
liable to refund a fine levied without personal notice to the party. (Capron v. Austin, 
7 John. Rep. 96.) The statute upon which this case was decided, forbade the levying 
of a fine until the delinquent should be summoned ; and the service of the summons 
was by leaving a copy at his place of residence, he being absent. (Id. 98.) In Ohio, 
resident freeholders can only be sued before a justice of the town where they reside, 
except id special cases. The process may be served personally, or by leaving a copy 
at the defendant’s dwelling-house , or place of abode . Where the return to the process 
stated the service to have been by leaving a copy at the defendant’s last place of resi- 
dence in town ; held, that such return conferred no jurisdiction, and was notice to the 
justice and the party of the defect, so as to deprive them of protection for acts done 
under the judgment. Otherwise, howeveV, as to the constable serving the execution, 
which was regular on its face. (Harmon v. Watrous, 1 Wright’s Rep. 709. 

Service of notice on the person, in a foreign state, is a nullity. (See ante, note 637, 
p. 908.) An attachment, however, served on property within the jurisdiction of the 
officer issuing it, shall bind that, though it do not the person. (Id. p. 907, 8, and cases 
there cited.) But a citation, or something equivalent in law, is in general necessaiy to 
the validity of every judgment. Accordingly in Louisiana, where in proceedings by 
insolvents againBt their creditors, those creditors not cited to attend the concurso of 
creditors shall not be affected ; the judgment rendered in such a case shall not have 
the force of the thing adjudged, ( rei judicata.) (Thomas v. Breedlove, 6 Lou. Rep. 
by Curry, 573, 578. And see Bainbridge v. Clay, 3 Mart. Lou. Rep. N. S. 535, and 
Herring v. Levy, 4 id. 483 ; also Bernard v. Vignaud, 1 Mart. Lou. Rep. N. S. 1.) 
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The Trustees of the Theological institution at Andover, after having made an ex 
parte report against M., one of the professors, voted that the interests of the Seminary 
required that his connexion therewith should be dissolved. They* then gave him a 
general notice, with liberty, in a qualified way, and with limited opportunity, to be 
heard, wnich he declined to avail himself of They then by vote removed him from 
office. Held that the vote was void, though the trustees had jurisdiction of the sub- 
ject matter. The main ground taken by the court was, that M. had not had the sub- 
stantial benefit of a trial. (Murdock v. Phillips Academy, 12 Pick. 244. See pp.262 ta 
268.) Where the visitors and feoffees of a school, dismissed the master for miscon- 
duct, but omitted to summon the master before them, previous to such dismissal; it 
was held, that they were not entitled to maintain an ejectment against him. (Doe, ex 
dera. Earl Thanet v. Gartham, 1 Bingh. 357.) In some cases, a formal technical no- 
tice, is dispensed with ; and if the party has had substantial notice and an opportunity 
of being heard, or has been actually heard, the adjudication shall bind him. (Van 
Wormer v. The Mayor, &c. of Albany, 15 Wend. 262.) See ante, note 637, p. 908, 9. 

3. Jurisdiction with respect to the process . There must also be jurisdiction of the 
process. An early case on this subject is that of Martin v. Marshall and Key, (Hob. 
63,) where it was held, that a prescription to direct precepts for appearance, must be 
understood as authorizing a precept in writing only, and not one by parol ; and because 
the process there, was of the latter kind, the judge issuing it, as well as the officer exe- 
cuting it were held liable. See S. C. stated 3 Wils. 380, and recognized as gocfd law ; 
also, Grummon v. Raymond, 1 Conn. Rep. 44. In such cases the jurisdiction of the 
magistrate or court, so far as it depends on the process or notice to the defendant, is 
the same as if there had been no process or notification. No valid judgment can be 
rendered. The same is true in all instances where an inferior court has acted upon 
process unknown to the law, or which the particular tribunal could in no case use. # 
(See Grummon v. Raymond, 1 Conn. Rep. 44; Allen v. Gray, 11 id. 102; Savacool 
v. Boughton, 5 Wend. Rep. 174.) 

The like may be the result, in instances where the court has general jurisdic- 
tion over the process, and yet jurisdiction in the particular case is wanting; in other 
words, where the process, though unauthorized by the circumstances of the case, would, 
under other circumstances, have been proper. This is illustrated by those cases where 
the right of issuing process depends upon certain proof being given, in order to lay the 
foundation of it, or certain other preliminary and indispensible requisites being com- 
plied with, the want of which renders the whole void. Thus, a warrant has been held 
void where it was issued against a man of a family, without the requisite proof re- 
quired by the statute ; and the persons at whose suit it issued were adjudged liable for 
false imprisonment. (Curry v. Pringle, 1 1 Johns. Rep. 444. - Gold v. BisSell, 1 Wend. 
210.) Where, however, a justice has authority in certain cases to issue a war- 
rant without oath, and he does so in a wrong case, on account of his ignorance of the 
facts, he will not be held responsible if he acts in good faith. (Rogers v. Mulliner, 6 
Wend. 5§7.) Where the foundation of the warrant, is a previous summons returned 
served by copy ; unless the warrant is issued within a reasonable time after the re- 
turn of the summons, it will be held void. (Gold v, Bissell, 1 Wend. 210.) “ Incases 
where summons is the regular process, a warrant without oath is irregular and void. 
Without the oath, the justice has no jurisdiction over the person of the defendant.” 
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(Id. p. 213.) So, if the affidavit upon which the process issues is entirely insufficient; 
as where an affidavit stating “ the facts and circumstances” is required, and the party 
states his belief merely. (Loder v. Phelps, 13 Wend. 46. See Comfort v. Gillespie, 
id. 404 ; Tallman v. Bigelow, 10 id. 420.) The like has been adjudged, in Connecticut, 
where a magistrate issued a warrant upon the complaint of a grand-juror who, as such, 
had no authority to prefer the complaint. (Allen v. Gray, 1 1 Conn. Rep. 95.) The 
justice and party were held liable in trespass for proceeding by attachment, without the 
requisite bond being executed. (Adkins v. Brewer, 3 Cowen’s Rep. 206.) Where 
a justice issued an attachment, without swearing a witness, (the statute requiring 
proof of absence or concealment,) he and the party were held liable in trespass. (Vos- 
burgh v. Welch, 11 Johns. Rep. 175. Adkins v. Brewer, 3 Cowen’s Rep. 206.) And 
see Collins v. Ferris, 14 Johns. Rep. 246. So, if a tax warrant be enforced, issued on 
an abstract of the assessment list not filed in time, the assessors are liable. (Thames 
Manufacturing Co. v. Lathrop, 7 Conn. Rep. 550.) In like manner, on proceeding by 
attachment in Louisiana, against an absconding debtor, no petition being presented 
before the affidavit for the attachment, and none being filed presently after the attach- 
ment, as required by the code of practice; the court held the whole to be a nullity. 
(Lacy v. Kenley, 3 Mill. Lou. Rep. 16, 18.) So, if a justice issue a search war- 
rant, without oath that the goods are stolen, or suspicion that they are concealed in 
the particular place to be searched. (Grummon v. Raymond, 1 Conn. Rep. 40.) But 
the oath of general suspicion is enough. (Elsee v. Smith, 1 Dowl. & Ryl. 97.) So, 
where the custom was that the vice-chancellor of Oxford might grant a warrant, on the 
oath of the plaintiff that he believes the defendant will not appear ; and the oath was, 
that he suspected. (Smith v. Bouchicr, 2 Str. 993. But see Van Steenburgh v. 
Kortz, 10 Johns. Rep. 167, 169.) A plea justifying an arrest for a crime on the de- 
fendant’s complaint, must show an affidavit and warrant for a crime. A mere civil 
offence, as a false representation of another’s circnmstances, called “ swindling” in the 
plea, will not do. (Hall v. Rogers, 2 Blackf. 429.) And a justice was held liable for 
issuing a warrant against a putative father, without the complaint of the overseers of 
cne poor, and this, though a man imposed a complaint upon him, pretending to be their 
attorney; and they (one of them having power) afterwards adopted the act. (Walls- 
worth v. M‘Cullough, 10 Johns. Rep. 93.) But quere, would not the confirmation 
validate the complaint? (See per Savage, C. J., at the close of Wells v. Porter, 7 Wend # 
121.) A statute says a party shall be brought before the justice. He cannot be pro- 
ceeded against by summons ; and even if he appear on a summons and object, and the 
justice convict him, and cause him to be taken in execution; yet held, that the justice 
was a trespasser. (Bigelow v. Stearns, 19 Johns. Rep. 39.) See Capron v. Austin, 
7 Johns. Rep. 96, supra. 

Process has been held void, in several instances, for a defect in its frame. Accord- 
ingly, if a justice make an execution returnable in 60, where it should be in 90 days, it 
is void. (Toof v. Bentley, 5 Wend. 276. See S. P. 9 Wend. 338.) In Massachusetts, 
a justice’s execution misreciting the recognizance as to date and amount, was held void. 
(Albee v. Ward, 8 Mass. Rep. 79.) 

Other irregularities have been held to render process void. A justice issued exe- 
cution short of 24 hours from the time of giving judgment, the statute requiring he 
should wait 24 hours. Held, that he was a trespasser. (Briggs v. Wardwell, 10 
Vol. I • 126 
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Mass. Rep. 356.) This was put ou the ground of its being a ministerial act in Massachu- 
setts, the justice having no discretion. (Id.) So, where he had a right to issue exe- 
cution on oath made at the time of judgment, the plaintiff was held a trespasser in 
obtaining and levying an execution at a subsequent lime, though on an oath regular in 
other respects. (Sellick v. Brown, 19 Johns. Rep. 271.) 

4. Jurisdiction icith respect to other prescribed modes of proceeding. A statute au- 
thorizes a court to discharge an insolvent who had surrendered before a certain time. 
To give jurisdiction, his surrender or imprisonment before that time, must appear. 
(Ladbroke v. James, Willes, 199; and see Service v. Heermance, 1 Jolm. Rep. 91, 
93.) Where a petition of the insolvent and three-fourths of the creditors are neces- 
sary, this should appear. So of his residence in the county. (Wyman v: Mitchell, 1 
Cowen’s Rep. 316. Frary v. Dakin, 7 John. Rep. 75, 79, 80.) 

Where a petit larceny had -been tried at a court of special sessions in New-York, 
held, that the fact of the criminal not having given bail within 43 hours, or that he 
consented to a trial before, should appear on the record in order to show that the jus- 
tices had jurisdiction. (Powers v. The People, 4 John. R. 292.) 

Where town and county taxes were required to be assessed and listed separately, 
and the valuation lodged in the town clerk’s or an assessor’s office, the omission of 
either of these formulm, each of which was essential to a due search, washolden to ren- 
der the assessment void, and the assessors liable in trespass. (Thayer v. Stearns, 1 
Pick. 482. And see Blossom v. Cannon, 14 Mass. Rep. 177.) So if any tax be as- 
sessed without first making a list. (Thurston v. Little, 3 Mass. Rep. 429.) And there 
must be a new valuation for the year. If the old one be used, all is void, and trespass 
lies. (Nason v. Whitney, 1 Pick. 140.) So if it were made by the town and not the parish 
assessors. (Granger v. Parsons, 2 Pick. 392.) So if a tax, once legally laid, be re-as- 
sessed. (fnglee v. Bosworth, 5 Pick. 498.) So if, iu New-York, the trustees of a 
school district issue their warrant for a tax based on a town assessment roll not the 
last, (for the statute fixes it to the last,) they are trespassers ; but not the collector. 
(Alexander v. Hoyt, 7 Wend. 89.) A statute authorizes a justice to lake a recogni- 
zance ; if he take a bond, it is void. (Johnson r. Randall, 7 Mass. Rep. 340. Merrill 
v. Prince, id. 396.) 

If a judge proceed summarily under the landlord and tenant act, without a proper 
affidavit, he is a trespasser, as well as the party. (M’Cov v. Hyde, 8 Cowen’s Rep. 
68. Evertson v. Sutton, 5 Wend. 281, 285. And see also Gallatian v. Cunningham, 
8 Cowen, 361, and Sheppard v. Sheppard, 5 Halst. 250.) So where the C.P. proceed 
on an appeal, no regular bond (e. g. in a full penalty) being given in order to institute 
an appeal from the justice, all is void. (Latham v. Egerton, 9 Cowen’s Rep. 227.) 

A judgment rendered by a justice of the peace, on a verdict received jn the absence 
of the plaintiff is not void but voidable only; and its validity is not enquirable into 
collaterally. (Relyea v. Ramsay, 2 Wend. 602.) 

Where an officer’s powers are superseded, his subsequent proceedings will be re- 
garded as coram nonjudice y and void. Accordingly, trespass was held to fie against a 
justice, who proceeded (in forcible entry) after a certiorari served on him. (Case v. 
Shepherd, 2 John. Cas. 27.) An appeal being regularly entered from a justice’s judg- 
ment, it then ceases to be a judgment; and no action lies on it. (Marshall v. Lester, 
1 N. Car. Law Repos. 100.) 
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5. Jurisdiction with respect to the time and place of holding the court or doing the act . 
The proceeding may likewise be assailed, and that too collaterally, because the court 
oi magistrates act at a place without their territorial jurisdiction, or at a time not author- 
ized by law. (Said in case of the Marshalsca, 10 Rep. 76, 7. Plat’s case, Plowd. 
Coram. 37, b.) This was field of a justice of Granville county, who rendered a judg- 
ment in Franklin county. (Hamilton v. Wright, 4 Hawks, 293.) And where the 
magistrate is territorially limited, as if he be bound to sit witfiin the verge of the palace, 
his acts sitting elsewhere are coram non judice and void. (Flat’s case, Plow’d. Comm. 
37, b. 10 Rep. 77, and the authorities there cited.) 

So as to the time of doing the act. A justice convicted a man for a contempt com- 
mitted in his presence, and issued a warrant of commitment, which was executed, but 
the conviction did not take place while the justice was acting officially : held, beyond his 
jurisdiction, and that he was liable for a false imprisonment. (Filler v. Probasco, 2 
Browne, 137, 142, 3. See also State v. Applegate, 2 M’Cord, 1 10.) So of a circuit court, 
which issued an attachment in vacation, for violation of an injunction. And held, that 
the officer could not justify under it. But it was agreed, that this is so only where chan- 
cery powers are merely incidental to a court of law, which has its stated terms; a court 
of chancery, as such, being always open. (Taylor v. Moffett, 2 Blnckf. 305.) So of 
a judgment entered in vacation. (Penn v. Meeks, 1 Penningt. 151.) But there, the 
record was void on its face. (See Den v. Downarn, 1 Green, 144.) It would be oth- 
erwise, even as to a stranger, were the judgment valid on its lace. (id. 143, 4.) A 
record of conviction, showing that after the court had adjourned to the 2d July, it did 
not re-assemble till the 4th, and that the prisoner w’as convicted the 5th, was held void, 
and the prisoner was re-tried. (Rex v. Bowman, 6 Car. & Payne, S37.) 

But provisions in respect to time, are not always to be observed as conditions prece- 
dent, and essential to jurisdiction. It depends on the object, and especially the necessity 
of adhering to the exact time with a view to the action of others. In general, where time is 
prescribed within which an official act shall be done, this is but directory ; as, that a 
court martial shall be convened on or before the 1st June ; it shall not be holden void 
or its acts coram non judice, though not convened till July. (People v. Allen, 6 Wend. 
496.) And in Pond v. Negus, (3 Mass. Rep. 230,) it was held, that assessors, directed 
to assess a tax in 30 days after they were furnished with a certificate of the vote, were 
not tied down to that lime, but might do it afterwards. 

6. Jurisdiction with respect to the constitution of the court . A member of an in- 
ferior court, who justifies as such, may also be called on to show’ that it was regularly 
constituted. (See ante, note 6S7, p. 903.) This was held, in Pennsylvania, of a militia 
court of three commissioned officers appointed by the commanding officer of the regi- 
ment ; and it was adjudged that the defendant, frho was a member of the court and 
sought to justify under the proceedings, must show’, not only that the members of the 
court were officers, by producing their commissions, and that they took the oath pre- 
scribed, but that he must also by the same measure of evidence, show that the com- 
manding officer was qualified. (Wilson v. John, 2 Binn. 209.) The like doctrine 
was subsequently held as against the collector of military fines who sought to justify 
under similar proceedings. (Fox v. Wood, 1 Rawde, 143.) See also Moore v. Hous- 
ton, 3 Serg. &, Rawle, 291. Quere, however ; for as we have before seen, such mat- 
ters relating to official rank, may be proved by acts and reputation. (Ante, note 427, 
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p. 554, 5 ; also ante, note 475, p. 626, 7. And see S. P. Jacob v. The United States, 
1 Brockenb. 520; Burchfield v. M’Caulev, 3 Watts 1 Rep. 9; Neale v. The Overseers, 
5 id. 538 ; Murrell v. Smith, 3 Dana, 462.) The decision of commissioners to settle 
the boundaries ofland between parties, (a court of singularly extraordinary powers in 
Maryland,) was declared void, because the statute was not fairly and honestly fulfilled 
in their selection by the parties. (Wickes v. Caulk, 5 Harr. & John. 36, 43, 4.) 

In Massachusetts, in an action brought for a military fine, the proceedings of the 
court which imposed the fine were adjudged void, because # they proceeded without a 
judge advocate legally appointed. The acting judge advocate was appointed pro tern., 
there being a vacancy in that office at the time ; and held, that the court had no power 
to make such appointment, and therefore the court was irregularly organized. (Brooks 
v. Adams, 11 Pick. 441.) 

In New-York, if a justice who is a tavern-keeper (Schermerhorn v. Tripp, 2 Cain. 
Rep. 108, Clayton v. Per Dun, 13 John. Rep. 218,) or living in a house where a tav- 
ern is kept, (Low v. Price, 8 John. Rep. 409,) try a cause, alt is void ; for the statute 
(1 N. Y. R. Laws, 397,) provides that a justice so situated shall not try civil causes. 

In Massachusetts, if a justice be interested he cannot try, though he may issue his 
warrant against one travelling on Sunday. This is by statute. (Pearce v. Atwood, 
13 Mass. R. 324, 340.) If he try, and issue execution, lie is a trespasser, (id.) 

In Vermont, by statute, a justice related to the party within the 4th degree, or in- 
terested, shall not take cognizance of the cause. Within this statute the confession of 
a judgment, in favor of a creditor so related, is coram non judice> and void. (Hill v. 
Wait, 5 Verm. Rep. 124.) So, if the justice enter up judgment by confession on his 
own demand. (Bates v. Thompson, 2 Chip. Rep. 96.) 

In like manner, under the Virginia statute, an insolvent discharge granted by justices, 
one of whom was interested, was held void. (Slacum v. Simms, 5 Cranch, 363.) 

As to the consequences of this want of jurisdiction, they have in several instances 
been noticed as we passed over the cases. One of the most obvious of them is, that 
if the former court had no jurisdiction, the trial will not bar a second suit; as if it had 
no jurisdiction of the subject matter or offence. (Per Shaw, Ch. J., in Commonwealth 
v. Roby, 12 Pick. 502.) Accordingly, where assault and battery was brought in a 
justice’s court, for negligently firing a pistol, and judgment was rendered against the 
plaintiff on the merits, this was held no bar to a subsequent action on the case for the 
same offence; because the justice’s court had no jurisdiction of an action of assault 
and battery. (Blin v. Campbell, 14 John. Rep. 432.) We have given a variety of 
cases shewing such result from a want of jurisdiction, supra. So where a justice in 
Kentucky tried and decided an action on a note payable in specific articles, (the stat- 
ute not authorizing this,) and the same cause, on appeal, was reviewed and decided in 
the circuit court, all was held a nullity, and no bar to a second suit. (Reading v. 
Price, 3 J. J. Marsh. 61, 2.) 

The general doctrine is sustained in the most striking point of view, on the question 
so much agitated in exclusive jurisdictions, e. g. a decree for or against a will of per- 
sonalty in the ecclesiastical court, which must be entirely disregarded as to the very 
point decided, on the same question arising as to a devise in the same will ; and 
so Vice versa, as to a decree or judgment upon the realty, when invoked as to the per- 
sonalty. The cases on this head are collected, ante, note 620, p. 861, 2, et seq. The 
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reason, says Baron Yelverton, in Hume v. Burton, 1 Ridgw. Irish P. C. 277, is evi- 
dently because the validity of the two testamentary dispositions is triable by different 

jurisdictions . 

The decisions of a court having no jurisdiction, will not be regarded as evidence 
of the facts adjudged. This was noticed, ante, note 5S6, p. 826 ; and the cases there 
cited will be found equally pertinent to our present subject. The doctrine will be 
found recognized in most of the authorities supra. 

Irregularities in respect to acquiring jurisdiction, (as if in a case of attachment, in 
Louisiana, the court omit to appoint a curator ad hoc t under circumstances in which 
thtfcodeof practice requires this,) have been held to render the proceeding a mere nul- 
lity; and a third party, or stranger, being proceeded against in virtue of any pre- 
tended right or title derived from a judgment in such a matter, may avail himself 
of its nullity. (Collins v. Batterson, 3 Mill. Lou. Rep. 242, 245.) 

With regard, however, to the relative protection afforded by certain sentences, 
judgments, process, &c. there is a very unpleasant appearance of contrariety, especially 
among the older cases. The English books exhibit several startling anomalies, some 
of which it must be confessed are more likely to serve as matters of mere curios- 
ity, than as a medium of instruction. Such we deem the following: By the game 
laws, to kill a hare, &c. without being qualified, subjected to £ 5 for each offence. 
The plaintiff* killed five hares the same day, which in law would he but one offence; 
for such acts on the same day shall not be severable. The justice considered 
them five separate offences, and imposed £%5 penalty ; and the constable who 
distrained, was held liable in replevin for this mistake of jurisdiction by the jus- 
tice. (Marriott v. Shaw, Com. Rep. 273.) So, where lour several penalties were 
imposed, for four several acts of selling bread on Sunday, by four several con- 
victions of 5s. each, and distress warrants were issued as for separate offences, both 
the justice and constables were held liable in trespass. Lord Mansfield said, that 
the justice had no jurisdiction after he convicted the plaintiff in the first penalty ; 
and no distinction was sought to be made in favor of the constables, though their 
warrants were valid on their face. Aston, J. inquires, suppose no offence at all had 
been committed? and he insists that the justice, &c. would in that case be liable. 
(Crepps v. Durden, Cowp. Rep. 640.) This certainly looks much like convicting a 
judge in trespass for overruling a legal bar to the action, or for finding one guilty, 
where there happens not to be guilt ; and at any rate it is dealing with the constable 
most unmercifully. Surely this must rank as one of Lord Mansfield’s hasty decisions. 
The great case of Gwinne v. Poole was not cited. In The Queen v. Mathews, (10 
Mod. 26,) there was a motion to quash such a couviction, which seems to have been 
a more legal remedy; and in Brooke v. Milliken, (3 T. R. 509,) the K. B. seem to 
have agreed with the justice whom Lord Mansfield punished. Would Lord Mans- 
field have sustained an action against Lord Kenyon, who delivered the opinion in the 
last cause? 

In Wise v. Withers, (3 Cranch, 331,) it was held, that there being a want of juris- 
dictio i of the person, the process would not protect the collector, though fair on its 
face ; and that the court and officer were all trespassers; and such is said to be the 
general rule, where the court lacks jurisdiction. (3 Cranch, 337.) This case is cited 
and approved in Mills v. Martin, (19 John. Rep. 35.) In Smith v. Shaw, supra, (12 
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f Johns. Rep. 257,) the liability of the ministerial officer was put, in one part of the court’s 
opinion, on the ground that the officer was not subordinate and bound to obey the pro*- 
^ cess; conceding that had he been provost marshal, he might have been protected, (id. 

\ 266, 7 ;) and the court hesitate to go the length of Wise v. W ithers, surpra. And see 
the dissenting argument of Spencer, J. id. 268 to 273; and per Marcy, J. in Savacool 
V. Bough ton, 5 Wend. 176, 7. In Pearce v. Atwood, supra, the reason given against 
the officer is, that the non-residence of the person in the justice’s county appeared on 
the face of the warrant. (13 Mass. Rep. 344.) Otherwise, semb. he would not have 
been liable. (Id. 341, 2.) 

j It was said by Reeve, G. J., in Grumon v. Raymond, (1 Conn. Rep. 46,) that where 
/the forms conferring jurisdiction are not complied with by the court or magistrate, 

| the officer serving the process is liable. But Smith v. Bouchier, (2 Str. 993,) relied on 
' fcy the C. J. is surely not in point. That was a case of ignorantia facli , within G winne 
V. Poole; so the court distinctly said ; and they agree that the officer should not be 
liable, but OBly the judge who knew of the defect. The reason, in Strange, is, that the 
officer had joined the magistrate in the plea of justification. It turned purely on the 
form of pleading. And this is still more plain by Philips v. Biron, (T Str. 509,) to 
which they refer. Yet this reason is. put with a quere in Perkin v. Proctor, by the 
court, (2 Wils. 385,) who incline that the officer would be liable. See a farther history 
of Smith v. Bouchier, by Marcy, J., in Savacool v. Boughton, 5 Wend. 173. And it 
was agreed, in Albee v. Ward, supra, that though the execution was void for the mis- 
recital of the recognizance, yet it should protect the officer; but the plaintiff and jus- 
tice should be liable. (8 Mass. Rep. 84, 5.) So the party shall be protected if he ap- 
ply, regularly and generally on a proper oath, for an execution; though the justice 
{without the party’s direction) issue it against the body, when it should have gone 
against the property only. (Taylor v. Trask, 7 Cowen’s Rep. 249.) In Toof v. 
v Benlly, supra, Savage, C. J.,says the constable was liable, because the execution was 
on its face, such an one as should have run 90 instead of 60 days. (5 Wend. 277.) 
See a broad and unqualified remark, that without jurisdiction in the court or magistrate, 
no one shall be protected, per Trimble, J., in Elliott v. Peirsol, (1 Pet. S. C. Rep. 
340.) But see per Marcy, J., in Savacool v. Boughton, (5 Wend. 179.) In Gold 
v. Bissell, supra, (1 Wend. 210,) the general expression of the C. J., at p. 212, is 
eqmrify broad with that of Trimble, J., supra, but is qualified in the same way, by 
Marcy, J., in Savacool v. Boughton, and by the C. J. himself, in Rogers v. Mulliner, 6 
Wend. 602. It has indeed been said and held in several cases, that the court wanting 
jurisdiction, its process shall not protect the officer, (Woodard v. Paine, 15 Johns. Rep. 
493;) as where a justice, in New-York, took cognizance of an action of assault and 
tattery. (S. C. also stated, supra.) And so, where a court having jurisdiction of 
eovenantand debt only, took cognizance of assumpsit, (case of the Marshalsea, 10 
Rep. 76.) Though Powell, B., said, in Gwinne v. Poole, supra, the liability of the 
officer was, in that case, because he ought to have known that the party w’as not en- 
rolled of the king’s household. It was agreed in the above tax assessment cases that 
the collectors were liable, without always giving the scienter as a reason ; hut that rea- 
son may be gathered from Gwinne v. Poole, supra, especially where the restriction 
is territorial. The collector, a corporate officer, is bound to notice it; and where the 
assessment is on property not assessable bylaw, this might perhaps appear on his 
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warrant, and his want of knowledge would then be ignorantia legu. And where he 
does not know it, as where the cause of action is transitory, Willes, G. J., in Moravia 
v. Sloper, (Willes, 84,) follows Powell B., in Gwinne v. Poole, that he is not liable ; 
and he cites many cases to that distinction ; though he insists that the plaintiff and his 
attorney shall always be liable. It will be seen by one of the cases cited by him, that 
this want of jurisdiction shall no more atiect the officer, than the common case of an 
irregular proceeding in a court of record, on which his process is founded, and where 
he, though not the party or attorney, shall always be protected even after the pro- 
ceeding is set aside. The case he cites to this effect is Turner v. Felgate, 1 Lev. 95. 
Another case (Cotes v. Mitchell, 3 Lev. 20,) is, that process shall protect the sheriff, 
even though there be no judgment. (Per Holt, C. J., Carth. 443, S. P.) Other cases 
cited by him, vis. Hodson v. Cooke, 1 Ventr. 369, and Higginson v. Martin, 2 Mod. 
195, and especially as this last case stands reported in 1 Freem. 322, are in point, that 
the officer shall be protected by the process of an inferior court, though the cause of 
action arose without its territorial jurisdiction. And where a town meeting ordered 
and caused to be levied a tax for support of the national defence ; though the asses- 
sors wereholden liable in trespass, yet Parker, C. J. concedes that the collectors should 
not be ; for they act under a warrant from a power over the subject matter in the ab- 
stract ; an authority to assess a tax , though not the tax ; and it would be dangerous to 
allow mere ministerial officers to exercise their judgment upon the proceedings of their 
masters. Quere ; if the want of power appears on the face of their warrant. A 
pound keeper is not liable, though he receive and detain cattle taken by the distrainor, 
without any pretence of right ; “ for he takes the cattle, as he is obliged to do, at the 
peril of the person who brings them; and there is no judgment, no direction, no writ- 
ten warrant or examination to be had by him.” (Badkin v. Powell, Cowp. 476, 478. 
See 7 Conn. Rep. 557.) In the above case of Pearce v. Atwood, (13 Mass. Rep. 324,) 
it was allowed, that the constable executing the warrant should be protected, though 
the justice was interested ; for he might issue a warrant, though he could not try. 
Stress is laid on the distinction that the jurisdiction -does or does not appear on the face 
of the warrant. (Id. 341, 2.) In Hill v. Wait, supra, it was agreed, that the execu- 
tion appearing fair, the officer could not be made liable as a trespasser. (5 Verm. 
Rep. 125.) In Tennessee, an execution against persons becoming surety by parol to 
pay a judgment is a nullity; and where an execution is founded on the mere return of 
the constable to a previous execution, he is not protected in executing the last. (Mar- 
tin v. England, 5 Yerg. SI 3, 318.) 

All the cases agree, that process void on its face shall not protect the officer. As to 
process void for w ant of jurisdiction, and that appearing, see Morse v. James, Willes, 
122. There, the warrant appeared to have issued out of a court not in session ; and 
at p. 128, an instance is put of an English justice issuing a capias in debt, whereof the 
constable is bound to know that he has no jurisdiction. And it is so in general, where 
the magistrate has no jurisdiction of the process ; as where a warrant is to search all 
suspected places. The ignorance of the officer, if it exist, is of law, which shall not 
excuse. (Grumon v. Raymond, 1 Conn. Rep. 40, 43, 4, and the cases cited at the 
latter page, especially Martin v. Marshall, Hob. 63.) So, where the warrant shows a 
case in which a summons only could issue, it will not protect either the magistrate or 
officer. (Shergold v. Holloway, 2 Str. 1002.) And this rule is expressly laid down 
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by Marcy, J. in Savacool v. Boughton, (5 Wend. 181,) as to a cade where there is, 

apparent on the process, a want of jurisdiction over either the subject matter or per- 
son. If the officer throws himself on the process standing alone without the judgment, 
he must shew enough of the process to make it good on its face. (Cleaveland v. Ro- 
gers, 6 Wend. 438, in connexion with what was said of this case in Coon v. Ogden, 
12 Wend. 499.) A constable was held a trespasser in executing a general search 
warrant, not specifying place nor goods. (Sandford v. Nichols, 13 Mass. Rep. 288, 
288, 9.) So, where the warrant of arrest for a crime stated only report and common 
rumor of a party’s guilt. (Connor v. Commonwealth, 3 Binn. 38, 44.) So of a war- 
rant not directed to any officer competent to execute it. (Hall v. Moore, Addis. Rep. 
376.) The direction was in blank, “To anv constable of—.” (id.) So of an 
execution issued and purporting to be renewed by a justice, the renewal not being 
signed by him , as required by 2 R. S. N. Y. 251, §145; which was construed to mean 
the actual affixing of his name. (Barhydt v. Valk, 12 Wend. 145, 146, 7.) A mitti- 
mus should always recite the cause of commitment, to inform the judge on habeas 
corpus. If it does not, the prisoner will be discharged. Ifon complaint, it should re- 
cite the complaint. (Commonwealth v. Ward, 4 Mass. Rep. 497.) Where it is ap- 
parent on the face of a certificate of discharge of an insolvent, that a citation was not 
properly served on the insolvent’s creditor to shew cause against the discharge, the 
certificate will not protect the jailer against an action for the escape. (Adams v. Mat- 
tocks, Bravt. 199.) And see Taylor v. MofTatt, 2 Blackf. 305, 308. Where tlte cap- 
tain of a military company issued a warrant, which stated it to be for the collection of 
« a fi ne legally imposed,” without showing by whomlhe fine was imposed, held, that 
the warrant afforded no protection to the officer executing it, or the captain who issued 
it. The warrant, say the court, must show jurisdiction upon its face, or it is void. 
(Hall v. Howd, 10 Conn. Rep. 514. See 10 Wend. 62, 3, 4.) 

Where the want of jurisdiction is not known to the officer, he shall be protected, 
though the magistrate party and attorney are liable ; as if an inferior court, in Eng- 
land, issue an attachment without a previous summons. (Moravia v. Sloper, 30 ; 
and see the authorities cited at p. 34, bv Willes, C. J.) And where a warrant should 
have issued, but the justice proceeded by summons, and issued execution, he was hol- 
den liable. (Bigelow v. Stearns, 19 John. Rep. 39.) 

We have thus gone through, as we proposed, with various questions Upon the 
conclusiveness as evidence, of the proceedings, judgments, sentences, &c., and process 
of inferior jurisdictions. If there be numerous discrepancies in the cases, the remark 
is certainly not confined to the American courts. They are traceable to the common 
source of juridical dissonance, the difficulty of applying principles, in which the courts 
all agree, to cases of almost every variety in the combination of their circumstances. 

In respect to several broken lines or classes of cases, hardly any attempt has yet 
been made to reduce them back to a uniform rank. In the main they are consistent, 
calling merely for the rejection of scattered anomalies. 

With regard to the doctrine of protection, above considered, we are happy to see 
that the authorities are gradually getting back to the sound and broad distinc- 
tions drawn by Baron Powell, in Gwinne v. Pool. We have already noticed several 
modern cases, both English and American, looking that way. Yet there were such 
amentable departures, that Vhen the supreme court of New- York waked entirely, as 
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it -finally did, to the question, it was amid a labyrinth quite as embarasing, and in the 
face of an array quite as formidable, as that which the Exchequer was obliged to en- 
counter in Gwinne v. Poole. The case upon which the supreme court were called to 
act, was that of an arrest under execution upon a justice’s judgment, void for want of 
original process appearance or other authority. The action was assault and false im- 
prisonment against the constable. He justified by pleading the judgment and execu- 
tion, to which the plaintiff replied the above facts going to the jurisdiction ; and up- 
on the latter there was a demurrer and joinder. Tfie court held, that the process 
was, per se , a protection to the constable. And Marcy, J., who delivered a learn- 
ed and able opiuion, lays this down as a general rule applicable to all process, legal 
on its face , whether it issue from a court of general or limited jurisdiction. (Sava- 
cool v. Boughton, 5 Wend. 170, A. D. 1830.) Tire rule is expressed, perhaps too 
cautiously, thus, — “ If the subject matter of a suit is within the jurisdiction of a 
court,” the officer who executes the fair process shall be protected ; whereas his 
principle would have fully warranted him in saying with Gwinne v. Pool, that 
to expose the officer, the want of jurisdiction over the subject matter must not 
only exist, but appear on the process, unless he had clear knowledge of the defect 
in some other way. The learned judge does not go beyond the United States, 
New-York, and English cases and dicta ; of these, most are distinguished, ex- 
plained, and reconciled, upon the principle of scienter . Some furnished a clear and, di- 
rect support ; and others, it was necessary to overrule. Among the cases which sup- 
ported him, he very justly places Warner v. Shed, (10 John. Rep. 138, 140,) and the 
case there cited of Hill v. Bateman, (2 Sir. 710.) He reposes upon Beach v. Fur- 
man, (9 John. Rep. 229,) as a case of still more imposing strength. There can be lit- 
tle doubt, that taking the reasoning of the supreme court in these two cases, they had 
maintained a principle carrying out most, if not all the consequences, indicated by 
Gwinne v. Pool. Probably, as the judge suggests, the case of Suydam v. Keys, (13 
Johns. Rep. 444,) would be maintainable on the ground that school district collectors 
are bound to know, ex officio, who are and who are not taxable inhabitants in their 
districts. Sucli we have seen is the notion in Gwinne v. Pool. This would cer- 
tainly seem to leave nothing in New-York standing in the way save general dicta. 
Since the decision in Savacool v. Boughton, a party sought to justify under an execu- 
tion which he had taken out on a satisfied judgment before a justice. Held, he could 
not ; but Savage, C. J., in giving the opinion of the court, admitted that the constable, 
and even the justice, not knowing the fact, would be justified. (M'Guinty v. Herrick, 
5 Wend. 240, 246.) But the constable must shew the person named in the process 
as justice, to have been so, at least, de facto. (Wilcox v. Smith, 5 Wend. 231 ; and 
see Reynolds v. Moore, 9 Wend. 35.) In Rogers v. Mulliner, 6 Wend. 597, 
the rule is laid down by Savage, C. J., thus, “that ministerial officers ar e 
not responsible for executing any process, regular on its face, so long as the 
court from which it issues has general jurisdiction to award such process.” 
(Id. p. 602.) There, a justice was sued along with the party at whose suit the 
justice had issued a warrant, for the arrest of a person who turned out to be a 
freeholder. The justice had a statute authority for issuing a warrant in certain cases 
without oath, but not against a freeholder ; and as he had, therefore, what is called 
general jurisdiction over the process, and had acted in good faith, as the mere agent of 
Vol.I.* 127 
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the party, he was held not responsible ; but otherwise as to the party. The case goes 
distinctly on the ground of scienter , and the opinion concedes, that if the justice bad 
acted officiously, or with knowledge that the person arrested was a freeholder, he 
would have been liable. (See also Curry v. Pringle, 11 Johns. Rep. 601 ; Percival v. 
Jones, 2 Johns. Cas. 49; Taylor v. Trask* 7 Cowen’s Rep. 250.) Where a 
person was indicted for resisting an .officer acting under an attachment, the 
court held, that .the attachment might be given in evidence, without proof of 
the preliminary proceedings necessary to render it regular. “The magistrate 
by whom it was issued had general jurisdiction to issue attachments, and the 
process was regular and unexpectionable upon its face. The officer was not 
bound to enquire, whether the requisite evidence had been exhibited to the 
justice to authorize the issuing of the attachment in this particular case.” And 
the court expressly say, upon the authority of Savacool.v. Boughton, that though there 
be a want of jurisdiction in such case as to the person or place, the officer who executes 
the process is not liable, unless the want of jurisdiction appears on its face. (The 
People v. Cooper, 13 Wend. 379.) The party, however, who procured the process, 
would not be protected, if it issued without compliance with the preliminary requisites. 
(Loder v. Phelps, 13 Wend. 46, 48.) And though a school district lax- warrant be void, 
as having been issued by the trustees on a wrong assessment roll, the collector is not 
liable for levying, though the trustees are. (Alexander v. Hoyt, 7 Wend. 89, 93.) 

It is certainly important to notice that Story, J., in the same year (1830,) in Thurston 
v. Martin, (5 Mason, 497,) and that, too, on a very full review of the English, U. 8. 
court, Massachusetts, and New-York cases, comes to a conclusion diametrically oppo- 
site to v Savacool.v. Boughton. He.denies that a collector of town taxes is protected 
by his warrant, though lair on its face, issued against a person residing without the 
town; and he goes on the broad ground taken in Wise v. Withers, requiring the col- 
lector to.noticeat his peril that the court had jurisdiction. The case is certainly main- 
tainable on the exception heretofore noticed, that all officers of corporations should be 
held bound to know the residence of such, against whom they may have process, 
founded on corporate authority. Nor is it at all singular, as we have seen, that learned 
men should clash in the application of principles by which cases of this character have 
been governed. 

We have already incidentally noticed several decisions of neighboring states, going 
to support the doctrines of the New-York courts. A similar doctrine to that of Sava- 
cool v. Boughton prevails in Pennsylvania. The warrant of a collector of military 
fines, protects him, though he can show no proceedings on which it was founded ; nor 
is he bound to notice that the person against whom it issued, is exempt from military 
duty. “The adjudication of the court on this, as on every other fact necessary 
to be made out by the prosecutor, is conclusive, where the fact again comes in 
controversy.” (Fox v. Wood, l Rawle, 143, 145, 6.) So, of a warrant to 
collect a fine for violating the Sunday law, though jurisdiction be wanting; (Jones 
v. Hughes, 5 Serg. Rawle, 299, 302, 3 ;) and also where an execution was issued 
against two, on a judgment against only one. (Paul v. Van Kirk, 6 Binn. 123, 4.) 
So too it seems in Connecticut. The opinion of Hosmer, Ch. J., with whom a 
majority of the court concurred, in Watson v. Watson, (9 Conn. Rep. 141,) though 
not in a case involving the question as to a want of jurisdiction, will be found a very 
able vindication of the policy of protecting the ministerial officer by process fair upon 
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its face. (Id. 146, 147.) But see the rule as laid down in Prince v. Thomas, 1 1 Conn: 
Rep. 472, 476, 7; also Allen v. Gray, id. 95; Hall v. Howd, 10 id. 514; Grumon v. 
Raymond, 1 id. 40; Tracy v. Williams, 4 id. 107. In Ohio, where a justice had no 
jurisdiction of the person of the defendant against whom he had rendered judgment, 
by reason of a defective return to the process for appearance; and execution was 
issued to a constable, who levied on the defendant's goods, and by his command the 
plaintiff in the execution, and one W., a stranger, assisted in the removal of the 
goods; held, that the justice and plaintiff were both liable, inasmuch as the return 
was notice to them of the jurisdictional defect; that the latter could not shield 
himself under the command of the constable, whom he set to work ; but as to the 
constable, and W., both were strangers to the proceedings belore the judgment, 
and the process of execution, valid on its face, was a complete justification. (Har- 
mon v. Gould 1 Wright’s Rep. 709, 710, per Wood, J., citing 6 Ohio Rep. 147, 
&c.) The protection of the assistant, a stranger, follows that of the officer; if the 
latter is justified, the former is also. (Elder v. Morrison, 10 Wend. 128. Oystead 
v. Shed, 12 Mass. Rep. 511. As to the party, sec Loder v. Phelps, 13 Wend. 48, 
supra ; Pukard v. Bliss, 1 Wright’s Rep. 344.) 

One exception will be noticed hereafter, that where the process commands a levy, 
and is used to take the goods of the party against whom it issues, they being claimed 
by a third person who sues for them, the officer shall not be protected without 
showing the judgment. The distinction and the reason are given, post, p. 390 & 
391 of the text, in this vol., & vol. 2, p. 384, which see with the notes. If the defendant 
named in the process, be plaintiff, says our author, the writ alone will justify ; if the 
plaintiff, a strauger, claim the goods by a prior sale from the party, which it is sought 
to impeach as fraudulent within the 13 Eliz., the judgment must be shown to bring 
the case within that statute. This is saying no more than that a creditor at large, 
shall not be protected t by the statute; a doctrine familiar to the law, however 
anomalous it may be to take away from the officer, the protection, which one 
would suppose might fairly be rested on the general principle. The exception 
proves the rule ; but is, in itself, perhaps too well settled to be disturbed. (High v. 
Wilson, 2 Johns. Rep. 46.) It seems, however, to be confined, as our author has put 
it, to the single case of a contest under the statute of Elizabeth. Such was High v. 
Wilson, supra. On the other hand, not only where the execution is against the party 
shall it stand alone as a defence at his suit, (Holmes v. Nuncaster, 12 Johns. Rep. 
395,) but where the officer defends against a third person, suing him for taking 
the party’s property out of the officer’s hands, after levy, he need not show a judg- 
ment. (Per Cur. in Barker v. Miller, 6 Johns. Rep. 196; and see Blackley v. Shel- 
don, 7 id. 32.) In Coon v. Congdon, (12 Wend. 496, 499.) it is remarkable that 
the constable had taken the goods from the possession of a third person, not named in 
the process ; and on the latter bringing replevin, it turned out that the judgment 
was, in truth, a mere nullity. Yet, it not appearing to be a contest under 13 Eliz., 
the execution alone was held a good justification, the goods belonging to the party 
against whom it issued. 

A sheriff is authorized, in Maine, to grant goal-liberties, on sureties being approved by 
two justices in a certificate endorsed on the goal-bond. Though the endorsement may 
have been made while the bond was a blank, and so the justices had no power, yet 
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the sheriff shall be protected by it, in an action for the escape. (Fullerton v. Harris, 
8 Greenl. 393, 397.) In such an action, the justices cannot be received against him, 
to contradict or explain away their certificate. (Id. 398, 9.) 

But though the officer may be protected on account of the wsnt of jurisdiction not 
appearing, and not being known to him, yet, if he will undertake to judge, he may 
do so at his peril ; and if it turn out that there is, in truth, such a want of jurisdiction 
as will avoid the proceeding as to the party who has obtained the process, the officer 
shall not be liable to him for neglect to act under it, or for disobeying it ; and this, 
even though he relinquish person or property after taking them under it. (Albee v. 
Ward, 8 Mass. Rep. 79, 86, and the cases cited at the last page; especially Squibb 
v. Hole, from 2 Mod. 29, and 1 Freem. 193. Per Parsons, C. J. in Dillingham v. 
Snow, 5 Mass. Rep. 558. Hill v. Wait, 5 Verm. Rep. 124, 127, 8.) Otherwise, as 
to mere irregularity. (Harvey v. Huggins, 2 Bail. 252. See per Bronson, J. in 
Walden v. Davison, 15 Wend. 575. The People v. Dunning, 1 id. 16.) 

While speaking more particularly of the surrogate and probate courts, ante, note 
620, p. 869, 870, we extracted remarks as to the form of their records, equally appli- 
cable to all inferior or superior jurisdictions, and shall not repeat what we there said. 
See also Helvete v. Rapp, 7 Serg. &. Rawle, 306, S08, the case of a very short form, 
but pronounced by the court to be the substantial entry of a judgment, under the 
Pennsylvania statute requiring a brief entry on a judgment-bond. In Ramsay’s ap- 
peal, (2 Watts. 231,) the court say of this judgment, that it barely escaped a sentence 
of nullity, and that such record may be treated as a nullity when it is deficient in an in- 
tegral part; as, in the Philadelphia Bank v. Craft, 16 Serg. &, Rawle, 347, where a 
judgment was confessed for such sum as should be ascertained by the prothonotary. 
But if on the whole record taken in itself, or by virtual or implied reference to other 
papers on record, the sum or other matter appear, the judgment or decree is certain 
enough. (Melancon’s heirs v. Duhamel, 3 Mart. Lou. Rep. N. S. 7.) 

It has been said to be well settled, both by practice and direct adjudication, that “ every 
proceeding of a judicial character must be in writing;” e. g. the decision of the board of 
^ health of the city of Albany, pronouncing a building to be a nuisance. (Meeker v. Van 
Rensselaer, 15 Wend. 397, 399. See Van Wormer v. Mayor, &c. of Albany, id. 262, 
265.) Commissioners were authorized to lay a turnpike over an old road, if the se- 
lectmen should be of opinion that the old road was a proper subject to be discontinued. 
The opinion of the selectmen, orally expressed, was held to be a nullity. A written 
expression of their judgment was deemed essential ; and all evidence short of that, 
repudiated. (Fisher v. Beeker. Brayt. 75, Evidence, No. 2 ; Post, vol. 2, p. 419, and 
the cases there cited.) In Bridget v. Coyney, (1 Mann. &, Rvl. 211, 216,) Lord Ten- 
terden, C. J. remarks, “It is said the plaintiff is convicted,” [o/ a malicious trespass, 
by the defendant, a justice.] What evidence is there of this conviction? No con- 
viction was produced at the trial, or is laid before us now. Indeed it is admitted that none 
has ever been drawn up. Then how can we possibly say that the parly was convict- 
ed ?” So where the conviction, drawn up after the warrant of commitment, did not 
connect with and support the latter, but was for a different offence ; it was held, that 
oral evidence of the true conviction, and such as would support the warrant, was nu- 
gatory as a justification to the magistrate. (Rogers v. Jones, 5 Dowl. & Ryl. 268, 
272, 3 Bam. & Cressw. 409, S. C., 1 Ry. & Mo. 129, S. C. ; and see our author, ac- 
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cordingly, ante, p. 355.) The doctrine was held in relation to a justice’s judgment, in 
Jones v. Walker, 5 Yerg. 431. The court say, “a judgment must be in writing in 
some form and they adjudged, that proving the judgment of a justice as he rendered 
it, by parol, w T ould be no bar to a second action .for the same cause. (Id.) Quere ; 
see Feller v. Mulliner, 2 Johns. Rep. 181, where it was held, that though a justice 
give no judgment, e. g. on a verdict, yet the proceeding shall be a bar. And in South 
Carolina, magistrates are not required, it seems, to keep any memorial of their pro- 
ceedings, and when they do, such memorials are only regarded as private memoranda. 
Hence, an execution there has been held the best evidence of the judgment. (Maybin 
v. Virgin, 2 Hill’s Rep. 420.) See post, as to proof of records, &c. 

We remarked, ante, note 550, p. 799, that to entitle a matter to the consideration 
and respect due to a record of a court of record, it must be enrolled. This was 
lately held on a plea of autrefois convict at the Clerkenwell sessions, which adjourned 
without making up a record. The indictment, with the entry of the finding of the 
jury endorsed, was produced, but held not receivable ; and time was given to obtain a 
mandamus compelling the sessions to make a record. (Rex v. Bowman, 6 Carr. &, 
Payne, 101. As to decrees in chancery, se£ ante, note 639, p. 923.) 

The general distinction seems to be fully agreed, that power and authority shall be 
intended as to courts of general jurisdiction ; but as to inferior or limited courts, those 
who claim any right or exemption under their proceedings, are bound to show affirm- 
atively that they had jurisdiction. (See this doctrine in respect to judgments as among 
the neighboring states, ante, note 637, p. 905, 6.) The above rule is laid down in 
Mills v. Martin, (19 John. Rep. 33, 4, 5,) but the cases cited as maintaining it are 
principally, ii not all, cases of pleading. See also Kirby, 126, where the same thing 
is said of a declaration on a foreign judgment. And see the general rule just cited 
also staled by Clinton, Senator, in Yates v. Lansing, 9 John. Rep. 437. It has been 
said, that the preliminary requisites to entitle to naturalization shall be presumed, though 
they do not appear in the certificate ; but held, that proof shall be receivable against 
* the presumption. (Vaux v. Nesbit, 1 M’Cord’s Ch. Rep. 370, 1. But see Spratt v. 
Spralt, 4 Pet. 393.) In New York, held, that a record, in summary proceedings in the 
supreme court, was void when collaterally introduced, because an affidavit and advertise- 
ment to bring in owners unknow n did not appear on the face of the record. (Denning 
v. Corw T in, 11 Wend. 647.) So, in Massachusetts, in declaring on a recognizance 
taken by a justice, jurisdiction must be averred; and it w r as said, the recognizance 
ought to recite enough to shew jurisdiction, and that it cannot be intended. (Bridge 
v. Ford, 4 Mass. Rep. 641, 2, 3 ; 7 id. 209, S. C.) See also Brooks v. Adams, 11 
Pick. 441 ; Hall v. Hovvd, 10 Conn. 514. In Tennessee, the jurisdiction of a court to 
take the acknowledgment or proof of a deed, must appear in the record. (Lipe v. 
Mitchell’s lessee, 2 Yerg. 400, 404, 5.) So, of a condemnation of land to be sold for 
taxes. (Hamilton v. Burum, 3 Yerg. 355.) A party convicted of a forcible detainer 
was discharged on habeas corpus, because it did not appear expressly by the convic- 
tion that it was preceded by a forcible entry. The conviction merely stated a pre- 
vious entry generally, without saying it was forcible. (Rex v. Oakley, 4 Barn. &, 
Adolph. 307.) In proceedings for partition, in N. Y., ifit do not appear that due proof 
was made that a partition would be prejudicial, an order for sale is void. (Per Wood- 
worth, J. in Galatian v. Cunningham, 8 Cowen, *361, 370.) As to what shall be a suf- 
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ficient recital to show jurisdiction, in a summary proceeding under a statute, see Davis 
v. Nest, 6 Carr. St Payne, 167. 

As to presumptions of regularity, after jurisdiction appears, and the proceeding is 
under review upon certiorari or appeal, there are many cases ; and they generally de- 
mand that every favorable intendment should be made. (Case of Schuylkill Falls 
road, 2 Binn. 250. See Voorhees v. Bank of the United States, 10 Peters, 449.) 
Some cases are more strict in relation to inferior jurisdiction, but more liberal as to 
superior courts, in this matter of intendment. (See State v. Kimbrough, 2 Dev. 481.) 

There is some difficulty in ascertaining from the cases the precise effect which is to 
be awarded totlfh recital of jurisdictional facts. It lias been said, that the recital in an or- 
der of magistrates, of a fact necessary to give them jurisdiction, is not evidence. (Rex 
v. Gilkes, 2 Mann. St Ryl. 454.) ' The case was an indictment for not obeying an or- 
der of'magistrates, made upon the stewards of a friendly society, Sic., for re-admitting 
a member. The indictment set out the warrant, the recital wherein was, that the rules 
of the society had been approved and filed St c., so as to make it a body over which 
(by statute) the two justices could exercise such summary control. But the indict- 
ment made no such averments independen#of the recital ; so that the real question arose 
on the sufficiency of the indictment. But a previous case in the C. B. seems to hold 
the contrary, and that such recital shall conclude. A statute authorized justices sum- 
marily to examine a laboring servant in husbandry on oath, settle the amount due 
frpra the master, and issue a distress warrant for its collection. On replevin by the 
master against the constable, the latter made cognizance, setting forth the proceed- 
ings adjudication and warrant, which stated, among other things, that the oath was 
duly made. Plea, denying that the oath was made. Demurrer. The court held, 
that the proceeding could not be thus questioned, even on a fact necessary to confer 
jurisdiction. (Wilson v. Weller, 8 Moore, 294 ; 1 B. St B. 57, S. C.) 

Such recitals are conclusive evidence of every thing recited, Which is pertinent to the 
adjudication, except facts constituting jurisdiction, even in favor of the acting magis- 
trate or court, and the party ; and this, though drawn up long after conviction, and 
after suit brought. (See anjte, note 165, pp. 155, 157, 8. Gray v. Cookson, 16 East. 
13, 14. Rogers v. Jones, 5 DowL St Ryl. 268. Fuller v. Fotch. Holt, 287, 8, tit. 
Ev. case 10. Strickland v. Ward, 7, T. R. 633, and see the cases cited Post Vol. 2,*p. 415 
et seq. Brittain v. Kinnaird, 1 Brod. St Bing. 432. 4 Moore, 50, S. C.) Even the 
return of a ministerial officer is prima facie evidence, in his own favor, according to the 
balance of authority. (Ante, note 165, p. 155, 157, 8.) That these records of sum- 
mary conviction, and even the warrant of the magistrate, magistrates or court, valid 
on their face, are conclusive, in all respects, in favor of the officer who acts under their 
authority, we have abundantly seen. On the question how far they shall be received 
in favor of the party, or magistrate, to evince a fact conferring jurisdiction, the cases 
fluctuate from absolute verity to mere nullity. In Fawcett v. Fowlis, (as reported in 
1 Mann. St Ryl. 102, 108 ; ante, 157, of notes, S. C. cited from 7 Barn. St Cress. 394,) 
Brougham, org. said, “ the justices cannot by a mere statement, give themselves juris- 
diction.” Bayley, J. “ of that there is no doubt. You might have pleaded before the 
magistrates that they had no jurisdiction.” (1 Mann. St Ryl. 108.) In Fuller v. Fotch> 
sup., Holt said, the conviction, drawn up by the magistrates, proved itself and the truth 
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of the matter of fact upon which they grounded their judgment ; though if they inter- 
meddled in a matter not within their jurisdiction, that might be shown. (Holt, 288. 
This is Holt, 7 W. 3.) See farther on this head, Post Vol. 2. 415, 416. 

The English cases still leave the question in doubt, whether a conviction, or other ju- 
dicial act, however formally asserting jurisdictional facts, shall be any evidence of 
them. (See Rex v. All Saints, 1 Mann. &, Ryl. 663, 667, 8, and the cases there ci- 
ted.) Our author hazzards a scpible (Vol. 2. p. 416,) that such recitals would con- 
clude. He gives no case directly adjudging this, but several which hold the contrary. 
The dictum in Rex v. Gilkes, (2 Mann. &, Ryl. 454,) related to an order made, after 
notice, upon the very persons who were indicted for disobeying it. Yet such a recital, 
though full and specific, is said by Lord Tenterden, C. J. not to be legal evidence 
against the defendants. . Rex v. All Saints, was cited in the cause by counsel. The 
verdict (which was guilty,) was taken before Lord Tenterden, who reserved the point 
as one of evidence. On moving to enter a verdict of acquittal, and in arrest, his Lord- 
ship uses the expression we have cited. Bayley, J. does say, however, (contrary to 
what he had hinted in Rex v. All Saints,) that the prosecutor had proved every thing 
contained in the indictment ; but that would not answer, as it merely averred the reci- 
tals in the order; and such was not proper pleading; the indictment should have di- 
rectly averred the jurisdictional fact ; and this seems to be the view which governed 
a majority of the judges. 

The language of Holroyd, J. in Rex v. All Saints, (1 Mann. &, Ryl. 668,) is as fol- 
lows : “ The rule omnia preesumuntur rite esse acta , does not apply to the facts which 
constitute the jurisdiction. In a plea of justification, all the facts which shew the ju- 
risdiction mil8t he stated , and they also must he proved .” Bayley, J., in S. C. — “ Here 
the facts constituting the jurisdiction, namely, that the examinant is a soldier, and 
quartered within the jurisdiction, must be shewn, either aliunde or ex vUceribus. I 
think it should have been made out aliunde .” (Id.) Holroyd, J .did not pronounce 

upon that, saying it was unnecessary, as the jurisdictional facts were not recited, (id. 
668, 9.) To sustain his view, that the proof can not be made ex vUcerihus , Bayley, J. 
is made by the reporter to cite Lord Kenyon, C. J., in Rex v. Hullcott, the case of an 
order of discharge of a servant in husbandry, (6 T. R. 583); according to the state- 
ment of which, he certainly makes his Lordship come to the same conclusion with him- 
self. But an argument is imputed to Lord Kenyon, which we have not been able to 
find in the case. Bayley, J. begins by quoting correctly the conclusion of his Lord- 
Bhip: “ As it does not appear on the face of this order, that the justice had jurisdic- 
tion, the pauper was not legally discharged,” &c. The case was much argued ; an 
array of strong authorities for presuming in favor of these and the like orders, on gener- 
al words, were cited by counsel in favor of this order being admissible in evidence, al- 
though the jurisdictional fact was equivocally stated or recited in it; — as “servant,” 
instead of “ servant in husbandry ;” the kind of service being what gave jurisdiction. 
Lord Kenyon said of the argument, that many cases were cited; some one way and 
some the other; but the last decision, he said, required that jurisdiction should appear 
on the face of the order. He adopted that; and held the order inadmissible as evi- 
dence for default of reciting that fact; and the decision of the sessions who received it 
in evidence was quashed on this sole point. Surely, this is an authority in point, that 
8uch recitals are pertinent to maintain the order, to some extent, at least ; if not to 
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prove the jurisdictional facts, at any rate, to prevent an overthrow, like the allegata in a 
gUit The service was shown on the trial, aliunde, to have been in husbandry, la 
truth, there was jurisdiction. Hulrovd, J. as well as Bayley, J. expressly approved the 
authority of Rex v. Hullcott. Several dicta in Gray v. Cookson, (16 East. 18,) give 
countenance to the idea, that the record of conviction shall conclude in favor of the 
magistrate, if good on its face, even as to' facts giving jurisdiction ; or that, at least, it 
shall be some sort of evidence. , 

In New-York, we may safely consider these jurisdictional recitals prima facie tr- 
idence. The defendant gave an insolvent discharge in evidence, under the general 
issue, relying upon the recitals in that discharge as evidence at the usual jurisdictional 
fact, the presentation of the petition. An objection was made, that this should be 
proved by evidence aliunde . The justice (before whom the cause was tried) allowed 
the objection. On certiorari to the common pleas his judgment was affirmed ; but on 
error to the supreme court, the judgment of the common pleas was reversed. Nelson, 
J. in delivering the opinion of the court, admitted that the question depended upon the 
general rule, as to the effect of such recitals in the record of any court of special or lim- 
ited jurisdiction. Such recitals, he said, are prima facie evidence, and such is the wel 
settled rule. (Barber v. Winslow, 12 Wend. 102.) He relies on Jenks v. Stebbins, 
11 John. Rep. 224, as fully sustaining his view in the particular case. That was also 
the case of an insolvent discharge. It has been said, that in the supreme court of New- 
York, when the proceeding is summary, by declaration without writ, under the statute, 
the record should contain sufficient to show a compliance with the statute in the com- 
mencement of the suit ; in other words, the record must shew jurisdiction. (Smith v. 
Fowle, 12 Wend. 9, 11.) An inquisition made by turnpike appraisers, on their assess- 
ment of damages done to land, is conclusive against the owner, as to every fact recited 
in it concerning their proceedings, after their jurisdiction has been proved. (Van 
Steenburgh v. Bigelow, 3 Wend. 42.) 

The force of these recitals in Tennessee, seems (he same as in New-York; (See 
Garner v. Carroll, 7 Yerg. 365 ; Ferrel v. Finch, 8 id. 432; M’Carrpll v. Weaks, 2 
Tenn. Rep. 215, 217, et seq. ; Hamilton v. Burum, 3 Yerg. 355, 361, 363.) 

It has been held that a record stating that the party appeared, shall conclude as to 
that fact, though on a point of jurisdiction. (Selin v. Snyder, 7 Serg. & Rawle, 166. 
1 1 id. 436, S. P. Raborg v. Hammond, 2 Harr. & Gill, 42, 50. See S. C. and others 
of a likfe import, ante, note 620, p. 876 ; also Rust v. Frothingham, 1 Breese, 258.) 
The doctrine in New-York is doubtless otherwise, especially as to the judgment of a 
neighboring state. (See Bigelow v. Stearns, 19 John. Rep. 41 ; also ante, note*551t 
p. 799, 800, and the opinion of Marcy, J. , in Starbuck v. Murray, there quoted.) Fur- 
ther on this subject see several other cases from various courts, cited ante, note 637, 
p. 909. 

Where the jurisdiction of an inferior court, depends upon a fact which such court is 
required to ascertain and settle by its decision, such decision has been held to conclude. 
In Brittain v. Kinnaird, (1 Brod. & Bing. 432, S. C. 4 Moore, 50,) trespass was 
brought for seizing and taking possession of a vessel, with the masts, &c. and 590 lbs. 
weight of gunpowder. It appeared that the seizure took place by the defendant, as a 
magistrate, under the Bum-boat act, (2 Geo. 3, c. 28.) The conviction was put in, 
and being fair upon its face, it was held by Dallas, C. J., who presided at the trial, to 
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be a conclusive defence to the action. He accordingly directed a nonsuit, reserving 
the point. Vaughan, sergeant, obtained a rule nisi for a new trial, on the ground that 
the magistrate had, by the statute, no power to take any thing but a boat ; that he had 
assumed to himself jurisdiction by calling that a boat, which was in truth a vessel , and 
that he could not thus conclude a parly. Cause being shown against the rule, Dallas, 
C. J., said : “ The general principle applicable to cases of this description, is perfectly 
clear; it is established by all the ancient, and recognized by all the modern decisions; 
and the principle is, that a conviction by a magistrate, who has jurisdiction over the 
subject matter, is, if no defects appear on the face of it, conclusive evidence of the facts 
stated in it. Such being the principle, what are the facts of the present case? If the 
subject matter in the present case were a boat, it is agreed that the boat would be 
forfeited, and the conviction stated it to be a boat. But, it is said, that in order 
to give the magistrate jurisdiction, the subject matter of his conviction must be a boat ; 
and that it i3 competent to the party to impeach the conviction, by showing that this 
was not a boat. I agree, that, if he had not jurisdiction, the conviction signifies noth- 
ing. Had he then jurisdiction in this case? By the act of parliament he is empowered 
to search for and seize gunpowder in any boat on the river Thames. Now allowing, 
for the sake of argument, that ‘boat* is a word of technical meaning, and somewhat 
different from a vessel ; still it was matter of fact to be made out before the magistrate, 
and on which he has to draw his own conclusjon. But, it is said, that a jurisdiction 
limited as to person, place, and subject matter, is stinted in its nature, and cannot be 
lawfully exceeded. I agree; but upon the inquiry before the magistrate, does not the 
person form a question to be decided by evidence ? does not the place, does not the 
suhject matter, form such a question? The possession of a boat, therefore, with gun- 
powder on board, is part of the offence charged; and how could the magistrate de- 
cide, but by examining evidence in proof of what was alleged ? The magistrate, it 
is urged, could not give himself jurisdiction, by finding that to be a fact which did 
not exist. But he is bound to inqqire as to the fact, and, when he lias inquired, his 
conviction is conclusive of it. The magistrates have inquired in the present instance, 
and they find the subject of conviction to be a J>oat. Much has been said about the 
danger of magistrates giving themselves jurisdiction, and extreme cases have been put, 
as of a magistrate seizing a ship of 3eventv-four guns, and calling it a boat. Suppose 
such a thing done, the conviction is still conclusive, and we cannot look out of it. It 
is urged that the party is without remedy; and so he is, without civil remedy, in this 
and many other .cases; his remedy is by proceeding criminally, and, if the decision 
were so gross as to call a ship of seventy-four guns a boat, it would be good ground 
for a criminal proceeding. Formerly, the rule was to intend every thing against a 
stinted jurisdiction ; that is not the rule now ; and nothing is to be intended, but what 
is fair and reasonable, and it is reasonable to intend, that magistrates will do what is 
right. But cases have been cited, and first, a case in Hardress; Terry v. Hunting- 
ton, (Wardress, 480 ;) what is the principle there ? That an action will lie against an offi- 
cer for executing the process of a limited jurisdiction in cases to which such jurisdic- 
tion does not extend ; it is admitted, however, in that case, that if the commissioners 
had had jurisdiction of the cause, though they had given a wrong judgment, as if they 
had adjudged small beer to be strong, their judgment could not have been examined 
in an action. What is said by the different judges, and especially by Baron Rains- 
Vol. I.* 128 
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ford ? 8 That the defendants might well enough have justified by virtue of an authority 
from the commissioner of excise, who are judges of the fact, and that their authority 
is not traversable by the plaintiff.* Now, apply that case. If it had appeared upon 
the face of the conviction here, as it did there, upon the special case, that the magis- 
trates had no jurisdiction, the judgment of the court might have been different. But 
the magistrates have jurisdiction here : they have jurisdiction over gunpowder found 
in a boat, as in the other case, the commissioners had over the beer. The decision in 
Crepps v. Durden, (Cowp. 640,) turned expressly on the ground that the magistrate 
had no jurisdiction, and that the justification set up was illegal on the face of it; that 
case, therefore, and Gray v. Cookson, (1 East. 13,) are clear authorities to show, that 
a conviction like- this must be conclusive. Welsh v. Nash, was no sooner cited in 
Gray v. Cookson, than Bayley, J. distinguished it as turning only on an ex parte or- 
der of justices ; a proceeding in no way resembling a conviction, where the matter is 
investigated on oath in the presence of both parties. I am, therefore, most clearly of 
opinion, that this rule ought to be discharged. 

Park, J. All the cases from Hardress downward, concur in one uniform principle, 
that where a magistrate has jurisdiction, a conviction by him is conclusive evidence of 
the facts stated in that conviction. In Dr. Groenvelt’s case, (1 Lord Raymond, 471,) 
Holt, C. J. expressly says, 1 That if the commissioners had had jurisdiction of the 
cause, though they had given a wrong judgment, their judgment could not have been 
examined in an action.’ My brother, Hawes, has said much about the commissioners 
of bankrupts ; the same topic was urged before Lord Holt, but the reply was, that they 
are not judges. In Gray v. Cookson, Lord Ellenborough says, ‘The justices had, by 
law, the authority which they in fact exercised in this case, by a commitment under 
this conviction ; and that they were, therefore, entitled to have been acquitted under 
the general issue pleaded by them.* Ackerley v. Parkinson, (3 M. & S. 411,) is a re- 
markably strong case ; there, the defendant, a vicar general of the bishop, had excom- 
municated the plaintiff for not taking administration of an intestate’s effects ; and 
though the citation, by which the plaintiff was cited, was void, still, the subject matter 
of the judgment being a thing w’ithin the defendant’s jurisdiction, the court held that 
the action did not lie. In Strickland v. Ward, (7 T. R. 634, notis,) Yates, J. says, 

‘ The conviction cannot be controverted in evidence. The justice having a compe- 
tent jurisdiction of the matter, his judgment is conclusive till reversed or quashed.’ In 
the present case the whole argument has turned on that, which, under the circumstan- 
ces, it was impossible to give in evidence, namely, that the vessel in question was not 
a boat; but supposing that this point might have been entered into at the trial, has 
any thing been stated to show that the vessel was not a boat? Upon such point as- 
this, dictionaries are certainly good authority, and Dr. Johnson calls a boat , 1 a ship of 
smallsize, as a passage boat, advice boat, fiy boat.’ Falconer’s marine dictionary 
says, ‘ a boat is open or decked, according to the purpose for which it is intended.’ On 
every ground, therefore, the rule for a new trial in this case must be discharged. 

Burrpugh, J. Since I have been in Westminster Hall, it has never been doubted, 
that, where a magistrate has jurisdiction, a conviction, having no defects on the face 
of it, is conclusive evidence of the facts which it alleges. In the present case, by act 
of parliament, the magistrate has jurisdiction over bum-boats and other boats ; but, in 
-the very exercise of that jurisdiction, he must make inquiry as to fact, and decide on 
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all the evidence which comes before him ; when he has done this, the conviction is 
conclusive as to the facts stated. Two cases have been much pressed on us, Welch 
v. Nash, and the bankruptcy case. I am astonished that any one, who has looked into 
the 13 G. 3. should press upon us Welch v. Nash.' That was a case upon an order 
of justices touching the diverting a way ; there was no litigant party, and the order 
was made upon hearing the evidence of one side only. The order was not like a con- 
viction, a proceeding in invitum , and was at all events bad upon the face of it. With 
respect to the bankruptcy case, (Perkin v. Proctor, 2 Wils. 382,) a commission of 
bankrupt is, in its commencement, altogether an ex parte proceeding behind the back 
of the party; and, therefore, has no application to a case, where the party brings for- 
ward his evidence and disputes before a magistrate, that which is urged against him. 
As to the hardship of there being no appeal in this case, if the legislature takes away 
appeal and certiorari , how can we interfere? It has often been said, that these sum- 
mary jurisdictions should not be given without appeal, and the legislature have an- 
swered that an appeal is inconvenient in cases of such immediate urgency. Of the 
propriety of that, parliament is to judge, and not this court. I have not the least doubt 
on this case. Hensbavv v. Pleasance, turned on the particular ground of a proceed- 
ing before the commissioners of excise. 

Richardson, J. I am of the same opinion; whether the vessel in question were a 
boat or no, was a fact on which the magistrate was to decide, and the fallacy lies in 
assuming, that the fact which the magistrate has to decide, is that which constitutes 
his jurisdiction. If a fact decided as this has been, might be questioned in a civil suit, 
the magistrate would never be safe in his jurisdiction. Suppose the case for a con- 
viction under the game laws of having partridges in possession : could the magistrate, 
in an action of trespass, be called on to show, that the bird in question was really a 
partridge? and yet it might as well be urged in that case, that the magistrate had no 
jurisdiction unless the bird were a partridge, as it may be urged in the present <iase, 
that he has none unless the machine be a boat. So in the case of a conviction for 
keeping dog 9 for the destruction of game, without being duly qualified to do so : after 
the conviction had found that the offender kept a dog* of that description, could he, in 
a civil action be allowed to dispute the truth of the coqviction ? In a question like the 
present, we are not to look to the inconvenience, but the law : but, surely, if the mag- 
istrate acts bona fide, and comes to his conclusion as to matters of fact, according to the 
best of his judgment, it would be highly unjust if be were to have to defend himself in 
a civil action ; and the more so, as he might have been compelled by a mandamus to 
proceed on the investigation. Upon the general principle, therefore, that where the 
magistrate has jurisdiction, his conviction is conclusive evidence of the facts stated in 
it, I think this rule must be discharged.” Rule discharged accordingly. 

Where Irish trustees were authorized to sell the forfeited estate of King James, 
held, they had no power to adjudge what estates were forfeited ; but only to sell es- 
tates in fact so. (Annesly v. Dixon, Rep. Temp. Q. Ann. 104.) 

Where the court is authorized to record the proceeding, and the record expressly 
shews jurisdiction, this is conclusive ; as where a justice, ort complaint of a forcible en- 
tiy, is empowered to go and view, and record the force. In such case, his power can- 
not be questioned collaterally. (See the record, 8 John. Rep. 46, 7.) The suit was 
against the justice for fining and imprisoning the plaintiff. The plaintiff offered to 
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•how that the justice did not go, and had no view ; that there was no force, and that 
the case was not within the act ; hut this was not allowed. (Mathelr ▼. Hood, 8 John. 
Rep. 44, 50, 51.) In Bigelow v. Stearns, (19 John. Rep. 41,) Spencer, C. J. denies 
that such record would conclude as to jurisdiction of the person. The record of a riot 
in the view of the justices in Virginia, is conclusive. (Mackaboy v. The Common- 
wealth, 2 Virg. Cas. 268.) No particular point of jurisdiction was in question ; but the 
court lay down the rule as broadly as Mather v. Hood, ut supra. They say, no mat- 
ter whether there was a riot or not. The record shall conclude. 

A statute of the U. States authorized the President, whenever the country should be 
invaded, or in imminent danger of invasion, to call forth the militia. A simple requisi- 
tion of the President, averred to be in pursuance of that law, was set forth in an avow- 
ry, which neither averred the exigency of invasion or danger to have arisen. The 
requisition recited nothing of it, nor did the avowry aver an adjudication. On demur- 
rer, tlie requisition, as pleaded, was holden full and sufficient in form ; it was also held, 
that the President was constituted hy the act, the exclusive judge of the exigency; 
that the requisition ^was not only conclusive evidence that he had passed upon the 
case ; but that a plea of such requisition, implied, and was equivalent to an express 
averment of adjudication. (Martin v. Mott, ,12 Wheat. 19.) See also Stuyveaant v. 

• The Mayor of New-York, 7 Cowen’s Rep. 585, 606, 7, 8. 

While considering the doctrine as to jurisdiction of the person, supra, several cases 
presented themselves, where the magistrate seems to have, necessarily, a judicial dis- 
cretion on the question, whether the person be such in description, character, or resi- 
dence, as comes within his cognizance. And a mistake on this and the like heads, 
would seem, from most of those cases, to render the proceeding cofam non judice and 
void. Even where the court has passed on the question, the decision concludes 
nothing. This has been felt to be a great severity ; yet the courts have hitherto, in 
genera], Been unable to avoid such a consequence in safety to the rights of the suitor. 
We have, moreover, stated several cases where certain formal requisites were deemed 
necessary to confer jurisdiction, in a departure from which ll>e same consequences are 
involved. So of the concurrence of other circumstances in pens. In one of these latter 
cases, the supreme court of Massachusetts have recently sought out an exception, 
calculated somewhat to meliorate the harshness of the rule. It arose on the New- 
Yorkactof insolvency, which gives the commissioner jurisdiction on the petition of the 
insolvent with two thirds in amount of his creditors. It was proposed to impeach a 
New-York insolvent discharge, by provingthat, in fact, an amount less than the two 
thirds had been acted upon, although the petition and other papers on their face 
showed the requisite sum. The court held, that in true construction, jurisdiction 
was acquired on papers purporting the true sum. “It appears to me,” says 
Shaw, C. J., “ that this is all that can be required as preliminary proof, and in 
order to give jurisdiction; because, whether the debts are really due, and to the 
amount stated, is one of the questions, and one of the most important questions, to be 
judicially inquired into and determined, after the court has acquired jurisdiction.” The 
absurdity of questioning the existence ofa jurisdictional fact, after the statute had pro- 
vided that this very fact should be tried by a jury, is asserted by the C. J. with the ap T 
pea ranees of very great truth and force. (Bet ts v. Bagley, 1 2 Pick. 572, 582, 3.) And 
auch indeed is the strength pf his position, that it is difficult to imagine why it had not 


Digitized by 


Google 



1021 


Sect. 2.] Of Depositions , Inquisitions , tyc. 

long ago been chosen, and incorporated into the law. It amounts to this, that when- 
ever the matter constituting jurisdiction is the same with that which is to be judicially 
heard and determined on a trial of the very issue in the cause; in other words, 
whenever such matter makes a part of the merits, it is not the subject of collateral 
objection; but is revisable by direct proceeding only, as on error, certiorari, &.c. 
Such matter in the above case was res judicata in the original cause; it was 
coram jadice. The court was, by the very act of trying, in the exercise of its ju- 
risdiction. 

It is pleasant to witness the dawn of a principle which shall go in any consid- 
erable degree to mitigate the harshness with which jurisdictional mistakes are 
oftentimes visited. The rule laid down by Shaw, C. J., has often been acted up- 
on and sometimes violated, but has never before been so fully and clearly express- 
ed in the American courts, nor elsewhere, if we except some of the opinions in 
Brittain v. Kinnaird, supra. The rule of course comprehends jurisdictional ques- 
tions which are introduced in the court below in any form, whether by issues or 
questions of law or fact. And we have had occasion to notice several cases in which it 
has been applied and more perhaps in which it would have been, if fully seen and 
appreciated. We saw in the case ex parte Watkins, cited supra from 3 Pet. 202 
to 209, to what extent it was applied to the courts of the United States. That case 
and others which we have noticed supra, (p. 993, et seq.) in speaking of jurisdic- 
tion with respect to the subject matter, will show the extent to which this doctrine has 
been recognized, in respect to the adjudications and proceedings of various tribunals. 

We must be permitted to suppose with defe ence, notwithstanding the case ofWal- 
bridge v. Hall, 3 Verm. Rep. 113, 119, that there is no difference in respect to the 
effect ol jurisdictional mistake, whether it be committed by courts of general or special 
jurisdiction, except in the onus probandi. In the former, as we have already remark- 
ed, jurisdiction shall be presumed ; in the latter it must be shewn ; but wheji a want 
of power shall appear in either form, as the fact is the same, the legal consequences 
must be the same. This abundantly appears from the reasoning of Clintori? senator, 
and adjudged cases cited by him, in Yates v. Lansing, 9 John. Rep. 431 to 437. He 
concludes, “ I can, therefore, never subscribe to the doctrine of unaccountability in the 
higher courts. The true distinction has been very judiciously pointed out in the course 
of this discussion. An inferior court shall, when questioned, show that it acted within 
its jurisdiction. Whereas, in courts of general jurisdiction, jurisdiction is presumed 
till the contrary is shown.” And see ante, note 586, p. 826. Also, note 541, p. 799, 
and fcOO. The rule of Ch. J. Shaw is, therefore, equally illustrated by a defect of ju- 
risdiction apparent, in the superior court, as by want of proving it in an inferior court; 
and the effect of deciding the point judicially as a part of the merits would be the 
same in either. The difficulty, therefore, of Ch. J. Marshall, in supporting Wise v. 
Withers, (3 Cranch, 331,) as he strives to do in ex parte Watkins, (3 Pet. 209,) on 
the ground that the jurisdictional question was there decided in the first instance, by 
an inferior court, is obvious. The question was a part of the merits; and, as remark- 
ed by Ch. J. Shaw of the two-thirds’ subscription in the insolvent case, it was the 
most important question which the court had to pass upon, after having acquired ju- 
risdiction. In Wise v. Withers, the proceedings of a court martial in fining a man, 
declared by statute to be exempt from militia duty, was declared void, as acting on a 
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person beyond the jurisdiction of the court, a person not belonging to the militia. The 
answer would obviously be, to the plaintiff, that is a question for the inferior court. If 
you are summoned as a member of the militia, and are silent, you admit that you are 
not exempt. You should plead the special matter; the court has power to try it and 
discharge you on the fact appearing. If there be error, bring your certiorari. The same 
difficulty would seem to arise in respect to Bowman v. Russ, (6 Cowen’s Rep. 234,) 
where the question was, whether the party had absconded leaving his family a charge, 
and so his property might be proceeded against by justices. This was the. very ques- 
tion they were to try, and yet it was raised and decided collaterally by action, as a 
preliminary jurisdictional matter. Indeed, this difficulty will arise in respect to sever- 
al decisions which we have slated, wherein the article, both of subject matter and per- 
son, has been treated as preliminary, and examined in a collateral way. The case of 
Mather v. Hood, supra, so far as it regards the question whether force had in truth 
been committed, may be sustained on the same ground ; for that was the question to 
be tried by the justice. So of Mackaboy v. The Commonwealth, State v. Scott, 
Gwynne v. Pool, Fox v. Wood, and other cases cited supra. The case of Raborg 
v. Hammond, ante, note 622, p. 876, carries the principle out toits greatest length, con- 
tradicting several decisions wherein the principle was not -adverted to. Indeed, the 
cases of Fox v. Wood, (l Rawle, 143,) and Harrington v. The Commissioners of Roads 
ofNewburry District, (2 M’Cord, 400,) are diametrically opposed to the case of Wise 
v. Withers, though the latter is not mentioned in the reports. Both were cases of ex- 
empts, the one from militia duty, and the other fron^ highway work; yet held, that a 
conviction for default in serving as a militia man or on the highway, was conclusive 
till reversed on error; the exception in both instances being a question on the merits. 
See these and other cases ante, p. 993, 4, of this note. The case ex parte Kellogg, (6 
Verm. Rep. 509,) was of habeas corpus to discharge from execution in a civil cause; 
(the writ* of habeas corpus in Vermont extending to such process.) The ground 
was, that the justice who issued the attachment, endorsed a blank deputation of au- 
thority fo serve the writ, on which he rendered judgment, though the defect in the 
endorsement, that being a judicial act, and therefore void in this case, was pleaded in 
abatement. (Id. 510.) Yet the supreme court refused to discharge. Collamer, J. 
said, u It was pleaded in abatement and adjudged upon by the justice, and is res adju- 
dicate* His decision on a question within his jurisdiction is conclusive until appealed 
from or reversed. (Id. 51 1 .) 

Broad and effectual doctrines in favor of the protection of parties and all concerned, 
have been established in South Carolina. By statute, a court of magistrates and free- 
holders were to hold plea of criminal offences committed by free persons of color. On 
the hearing of a change of negro stealing against the prisoner, he pleaded to the juris- 
diction of the court, that he was not a free person of color, but a free white person, 
and the plea was found against him. On his being brought up for discharge upon ha- 
beas corpus, the question was made whether the jurisdiction of the ‘person was now 
open to be heard collaterally ; and the court held that it was not ; but was concluded 
by the plea and finding. Johnson, J. who delivered the opinion of the court, lays 
down the following rules : “ That prima facie, every court must possess the power of 
judging of its own jurisdiction in respect both to persons and subject matter. It fol- 
lows that, ordinarily, the judgment of an inferior court, on a question of jurisdiction 
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thus submitted to it, has the same binding efficacy on the parties, as its judgment in 
any other matter confessedly within its cognizance, and that errors in this respect can 
only be corrected in the same manner that its other errors are. The only exception 
is where the want of jurisdiction is apparent on. the face of the proceedings themselves. 
By pleading to the jurisdiction, the party is not obliged to abide by the decision of the 
inferior tribunal ; but may resort to his writ of prohibition,” Such are the rules as 
deduced from the common law by the court of appeals. (Stale v. Scott, 1 Bail. Rep. 
294, 295, 6.) It was, however, apparently on a very slight review of the English ca- 
ses alone. • The only authorities cited in the opinion, are, Bac. Abr. Prohibition H. 
and the whole passed on the summary application by habeas corpus. 

The cases in that state present a beautiful, if not a practicable system for the pro- 
tection of inferior tribunals, their suitors and officers, worthy the attention of our leg- 
islatures, if beyond the reach of our courts of justice. The great desideratum is to 
avoid that various complicated and interminable litigation which has grown out of these 
jurisdictional questions ; and which, if not checked, may in time subvert the establish- 
ment of subordinate courts. As their powers are sometimes understood, the most in- 
nocent mistake of law or fact may prove highly penal. With regard to the case itself 
of State v. Scott, it is not, perhaps, an extravagant one. It may be maintained with- 
in Gwinne v. Pool, Raborg v. Hammond, Mather, v. Hood, Mackaboy v. The Com- 
monwealth, Fox v. Wood, and several other cases, English and American, which are 
cited in this note^ The argument derived from the remedy by prohibition, sounds less 
authorative in states where it is rarely resorted to. Make it (as in South Carolina,) 
perfectly ready of access and familiar in practice, with the more learned tribunals, and 
it will be much safer to say, u true, you may have been arbitrarily condemned on the 
question of jurisdiction, in the court whose power you questioned ; but it was your 
own fault that you did not go, in limine, to the supervising authority.” The case of 
Lyles v. Robinson, 1 Bail. Rep. 25, 27, cited ante, note 622, p. 826, goes the same 
length. Some difficulty in carrying out the above rule, to its full extent, has already 
occurred to the learned court in which it was advanced ; and where two justices 
discharged a prisoner from custody on civil process, they having no jurisdiction of 
such a case, the discharge was held void ; their own adjudication in favor of their ju- 
risdiction being a nullity ; and the sheriff was notwithstanding held liable for the es- 
cape. (Harvey v. Huggins, 2 Bail. 252, 267.) 

The record of a judgment by default, entered at a term subsequent to the de- 
fendant’s death, though fair on its face, and treating the defendant as still alive, may 
be avoided, on scire facias against the terre- tenant of the defendant, by a plea showing 
the fact of the previous death. (Griswold v. Stewart, 4 Cowen’s Rep. 457.) At p. 
458, 9, Sutherland, J., cites several like cases from the English books, where the 
record was allowed to be falsified. He shows that the rule prohibiting the impeach- 
ment of a record is confined to parties or privies, who alone can bring error. The plea 
here was of a matter which showed the judgment to be a nullity, not merely voidable, 
or erroneous. (Id. 459, 460. Kelley v. Hooper’s ex’rs, 3 Yerg. 395, stated infra.) 
Several authorities cited in Griswold v. Stewart, supra, at page 458, 9, seem to hold, 
or at least to imply, that the record may be impeached by a stranger, in the same way, 
for mere error . And see Penn v. Meeks, 1 Penningt. Rep. 151, 15S. Yet it was 
held, that where the land was claimed in ejectment, by judgment, execution and sale 
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against the lands of the defendant’s grantor, the defendant could not impeach the 
judgment by showing that the original process was not served. And pjr curiam, “ the 
judgment must be considered valid, until set aside by proceedings brought directly on 
the judgment, and for that purpose.” . (Tappan v. Nutting, Brayt. 137, 139.) The 
doctrine that the record shall conclude a9 to the facts stated in it even against stran- 
gers, so far as it may be material to maintain its own existence and validity, is shown 
in Den v. Downam, 1 Green, 143, 4, and the authorities there cited. In this case the 
court, by Ewing, C. J., say, “ the cases referred to in 4 Cowen, 458, (Griswold v. 
Stewart,) do not serve satisfactorily to show that strangers may and that privies may 
not contradict a record ; nor can I understand the court to have used them for that 
purpose. To ‘ impeach,* in the language of the court, means to show that the judg- 
ment was erroneous, not to deny its existence. To allow persons, not party or privy, 
to avoid a judgment by plea, because the original defendant was dead before the judg- 
ment was given, is not directly to contradict the record, but to show that the judg- 
ment, as is said of the one (Warter v. Perry, Cro. Eliz. 199,) was erroneous, and as & 
said of the other, (Randall & wife, 2 Mod. 308,) was manifestly bad, in the only mode 
whereby a person who could not bring a writ of error, might avail himself of an error 
in the judgment. The averment ‘ stands with the record,’ and does not 1 impugn any 
thing apparent within’ it. The expression attributed to Lord Holt in 1 Ld. Rayrn. 
669, is not inconsistent herewith. When he says the terre-tenants, 1 being strangers, 
may falsify,’ he does not, I apprehend, mean to sny thaj a stranger may show against 
the face of the record that no judgment was rendered.” And see Sawyer’s lessee v. 
Shannon, 1 Terra Rep. 465, 468, 469. Tiie case of De Forest v. Strong, 8 Conn. 
Rep. 513, 514, 520, 521, is in point that where a judgment and proceedings are given 
in evidence, though against a stranger, he cannot impeach it for error. It was there 
given in evidence to prove its own existence as a fact to affect the adverse party in 
connection with other circumstances. 

Mere appearance, especially if it be to oppose, will not confer jurisdiction over the 
subject matter, however this maybe as to the person. Thus an appearance to oppose 
an insolvent discharge, by a citizen of a neighboring state whose claim it cannot affect, 
will not give operation to the discharge upon his claim. (Norton v. Cook, 9 Conn. 
Rep. 314.) Though he was in one case held estopped to deny such operation, where 
he had gone so far as to receive a dividend. (Clay v. Smith, 3 Pet. 411.) But it has 
been held in several cases, that where there is a want of jurisdiction over the subject 
matter, the party himself who institutes the proceeding, and has gone through with 
all the forms incident to a cognizable matter, may, on their being objected against 
him and sought to be enforced, avail himself of such want of jurisdiction, and they 
6hall he considered a mere nullity. Such are the Cases of Blin v. Campbell, 14 
John. Rep. 432; Cuyler v. Trustees of the Village of Rochester, 12 Wend. Rep. 165; 
and Starr v. The Same, 6 id. 564, all stated supra. Other cases hold that where juris- 
diction is unqualifiedly withheld, even consent or the confession of a judgment will not 
render the proceedings valid, though they would take away a mere error. One in- 
stance is where the statute of New-York forbade a justice to hold plea in cases where 
executors or administrators were parties on either side. (Coffin v. Tracy, 3 Cain. Rep. 
129.) And so where a justice, by consent, tries the title to land. (Griffeth’sN. J. Treat. 
19, 20. Cowen’s N. Y. Treat 11. Strieker v. Mott, 6 Wend. 465. It has lately 
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been held in Massachusetts, that where a person is not liable to be taxed in the town, 
as if he be a non-resident, even his express consent to the tax shall not be deemed to 
confer power on the taxing officers, nor bar his action to recover the tax he has been 
compelled to pay. (Preston v. Boston, 12 Pick. 7.) See further on'this subject as to 
the effect of appearance, ante, note 637, p. 90S, 9. In Ohio, the supreme court has no 
jurisdiction to try an indictment for murder, found in the common pleas, unless certified 
under seal according to the statute. Where a person had been tried lor such offence 
in the supreme court and convicted, and the certificate required wanted a seal; held, 
on motion in arrest of judgment, that though no objection was raised by the prisoner, 
oh the trial, the* supreme court had not jurisdiction. And Wright, J., delivering the 
opinion, said, “ We are authorized tq proceed against persons so [regularly] brought 
bere,*but have no authority to proceed against, try, and sentence to death, an individual 
who comes here for that purpose by his own agreement, or being here otherwise, 
waives his right to object Neither the express consent of the party, nor his waiver of 
the right to object, can confer such power.” (The State v. Turner, 1 Wright’s Rep. 
*0, S3.) 

As to the forms of process in these inferior jurisdictions, the courts have gone far in 
overlooking irregularities and mistakes; and wherever the defect would be amendable 
in a court of record, they will consider it as amended already, on proof of the mistake 
by parol or otherwise. Thus, where the defendant justified the taking of chattels, by 
judgment and execution before a justice, though there was a variance in the sums 
mentioned in the judgment and execution, the supreme court held that they would not 
for that reason treat it as a case where the execdtion issued without authority ; but 
they allowed the mistake to be shown by the justice, and then treated the recital as 
true. (Borland v. Stewart, 4 Wend. 568. And see Jennings v. Carter, 2 id. 446 ; and 
Jacksoft,ex dem. Hunter, v. Page, 4 Wend. 585.) In New-York, justices’ courts, it 
has been said, possess the same power, as to amendments, as courts of record. (Brace 

Benson, 10 Wend. 213, 215; 2 R. S. 225, § 1.) And in this case, mesne process, 
e. g. the summons, was held amendable by altering the name of one of several plaintiffs 
from Joseph to Jasper , after the return of the same, (id.) But an execution, after it 
has been executed,' cannot be amended. (Toof v. Bentley, 5 Wend. 276.) 


NOTE 695— p. 380. 

«* An award of arbitrators decides the rights of the parties as effectually as a judg- 
ment at law or a decree in chancery, and is as binding, until regularly set aside or its 
validity questioned in a proper manner. When not made under a rule of court, it 
may be annulled by a decree in chancery, on a bill showing corrupt practices of the 
arbitrators or parties, or the mistake of the former, or any accident or proper ground 
fora new trial attending the case of the losing party. But he can never overleap it, 
treating it as void, and litigate his right anew, by commencing an action as if it had not 
been made, and in a collateral manner attack its validity.” (Per Our. Bu'kley v. 
Stewart, 1 Day’s Rep. 130, 132, 3.) “ That at common law, the award of arbitrators, 
regularly made, and in relation to a matter which might be submitted, is conclusive 
Vot. I.* 129 
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between the parties in a contest involving the same matter, is a proposition too well 
settled to need illustration by the citation of authorities.” (Shakleford v. Purket, 2 
Marsh. Ken. Rep. 434, per Owsley, J.) Awards “ are conclusive as the judgment of 
a court Choosing arbitrators and they acting within the pale of their authority, the 
award becomes the act of the parties, and they are estopped by it.” (Per Peck, J., 
Dougherty v. McWhorter, 7 Yerg. 239,258.) 

The above doctrine prevails almost universally. (See ante, note 591, p. 840, 1, and 
cases there cited ; also, Cox v. Jagger, 2 Cowen’s Rep. 652; Park v. Halsey, 2 Root’s 
Rep. 100; Bunnel v. Pinto, 2 Conn. Rep. 431 ; Curley v. Dean, 4 id. 259; Watson on 
Arb. and Awards, 145; Nos. 31 and 32 LawXib. Philadel.; Christiarfv. Scott, 1 Alab. 
Rep. 354.) Hence, an action cannot be sustained to recover money paid under an 
award, on the ground of its having been obtained fraudulently or on false testimony. 
(Bulkley v. Stewart, 1 Day's Rep. 130.) Nor can a defendant, when a suit is brought 
to enforce the award, set up any thing as a defence which was a proper answer to the 
plaintiff’s claim before the arbitrators. If such matter of defence exists, it should be 
urged upon the hearing before the arbitrators ; and their award, whether right or 
wrong, is conclusive, so long as they keep within the scope of the submission. (Waite 
y. Barry, 12 Wend. 377.) 

An award extinguishes the original demand, and is a bar to any action upon such 
demand. (Curley v. Dean, 4 Conn. Rep. 259. Tevis’ ex’r v. Tevis’ ex’r, 4 Monroe, 
46, 47. Evans v. M’Kinsey, Litt. Sel. 262, 3. Armstrong v. Masten, 11 John. Rep. 

189. Bailey v. Lechmere, 1 Esp. Rep. 377. But see Kingston v. Phelps, Peake’s N. 
P. C. 227; Gannon v. A*nderson, 2 Bail. Rep. 346; Judd v. Wilson, 6 Verm. Rep. 
185.) This is so, even where the award is made pursuant to a parol submission. 
(Solomon v. Jessiraan, 1 N. Hamp. Rep. 68. Lodgson v. Roberts’ ex’rs, 3 Monroe, 
255, 6, 7. Wells v. Lain, 15 Wend. 99. Armstrong v. Masten, 11 John. Rep. 189, 

190, 1. Gannon v. Anderson, supra. See Homes v. Aery, 12 Mass. Rep. 134.) And 
in New-York, a parol submission of a cause depending in court, though no award has 
been made, will be a bar to the further continuance of the suit, notwithstanding the 
existence of a rule of such court avoiding all agreements between parties in respect to 
the proceedings in a cause unless reduced to writing; and notwithstanding also the 
provisions of 2 R. S. 541, § 1, requiring certain submissions to be in writing. (Wells 
v. Lain, 15 Wend. 99. See Camp v. Root, 18 John. Rep. 23 ; Ex parte Wright, 6 
Cowen’s Rep. 399 ;'Larkin v. Robbins, 2 Wend. 505 ; Towns v. Wilcox, 12 id. 504.) 
Chancellor Walworth seems to have entertained the opinion, that the section of the 
revised statutes above alluded to rendered parol submissions invalid. (See Bloomer 
v. Sherman, 5 Paige’s Rep. 575, 578 ; also Wells v. Lain, 15 Wend. 103.) But this, 
as will be seen, was denied by the court of errors, in Wells v. Lain. /To the rule, how- 
ever, allowing parol submissions, it is said there are^xceptions ; as for example, where 
by law the mutter in contest is not arbitrable; or where, from the subject of arbitra- 
tion, a writing is necessary to pass the right to the thing in demand, or destroy the de- 
mand : in such cases the submission and award, to be availing as a bar, must be in 
writing. (Lodgson v. Roberts’ ex’rs, 3 Monroe, 255, 256, 7. Evans v. M’Kinsey, 
Ljtt. Sel. Cas. 262, 264.) A parol submission and award, on a sealed promissory note, 
has been held no bar to an action upon it ; for where the matter in contest arises on a 
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deed, the submission must be by deed. (Lodgson v. Roberts’ ex’rs, supra. See Kyd 
on Awards, 54, 5, and the authorities there cited.) See as to parol submissions re- 
specting lands, post, note -697. 

All the cases, however, as to the conclusiveness of awards as evidence, must be un- 
derstood with the qualification that tbe award is a valid and binding one; (Tevis’ ex’r 
v. Tevis’ ex’r, 4 Monroe, 46, 47 ;) in other words* the arbitrators must have had ju- 
risdiction. These questions in respect to the validity of awards, have generally arisen 
in actions upon the award or the bond of submission, as to which see post, vol. 2 of the 
text, ch. 6 , p. 79 et seq. and the notes connected with that head. A few illustrations, 
drawn from cases of that kind and others, will be introduced. 

The arbitrators acquire their jurisdiction or power of'deciding from the agreement 
to submit, ancNhe authority conferred by the submission must be observed; (Jackson 
v. Hunt, 6 John. Rep. 14;) it is that which gives jurisdiction. (Harrington v. Rich, 
6 Verm. Rep. 666, 672.) If the award be upon something not included in »the sub- 
mission, it is of course so far an award without, jurisdiction and void. (Solomons v. 
M’Kinstry, 13 John. Rep. 27; S. C. 2 id. 57. M’Bride v. Hagan, 1 Wend. 326. 
Bean v. Farnam, 6 Pick. 269. Watson on Arb. and Awards, 105. See 31st No. Law 
Lib. Philadel.) ' 

But though an award be bad for one thing it may be good for another. Thus, if 
the submission be of a particular subject, and the award cover that and another sub- 
ject, yet if there is no connection between the two, and they are in no wise dependant 
upon each other, it shall be enforced as to the one within the submission, and held void 
as to the other. (Bacon v. Miller, 1 Cowen’s Rep. 1 17. Watson on Arb. and Awards, 
1.85. No. 31 Law Lib.. Philadel. Clement v. Durgin, 1 Greenl. 300. Jackson, 
d. Alen, v. Ambler, 14 John. Rep. 96. Aitcheson v. Cargey, 2 Bing. 199. S. C. 2 
Barn. &. Cress. 170. Peters v. Pierce, 8 Mass. Rep. 3S8, 9. Kyd on Awards, 216. 
Cald. on Awards, ISO.) If that which is void affects not, the merits of the submission, 
the residue will be valid. (McBride v. Hogan, 1 Wend. 326. Martin v. Williams, 
13 John. Rep. 264. Coxw. Jagger, 2 Cowen’s Rep. 638.) An award that one shall 
pay money or give security , is valid for the money though void as to the security, for 
being uncertain, and not saying what the security shall be. (Stanley v. Chappell,. 8 
Cowen’s Rep. 235. Jackson v. Delong, 9 Jfthn. Rep. 43. See Barnet v. Gilson, 3 
Serg. 8c Rawle, 340; Peck v. Wilson, 2 McCord, 279, 280.) But if that part which 
is void is so connected with the rest as to affect the justice of the case, the whoje will 
be held void. Thus, where the award was that H. should deliver the said farm to B., 
&c. and that B. should pay certain moneys ; held, that the delivery of the farm was a 
consideration for the money, and the award being uncertain in not describing the farm 
by reference or otherwise, the award of the money was also void. (Brown v. Hanker- 
son, 3 Cowen’s Rep. 70. S. P. Clement v. Durgin, 1 Greenl. 300. See Schuyler ▼. 
Van Der Veer, 2 Cain. 235.) And where it appears that the award was founded in 
part upon matters not submitted, and the arbitrators have awarded a gross sum, the 
whole award will be held voifr. (Thrasher v. Haynes, 2 N. Hamp. Rep. 429.) 

It will be presumed that arbitrators have acted within the terms of the submission, 
unless the contrary appear. (Bacon v. Wilber, 1 Cowen’s Rep. 117. Solomons v. 
M’Kinstry, 13 John. Rep> 27, 29. 2 id. 57, S. C. Ratcliffe v. Bishop, 1 Keble, 865. 
Ibgram v. Webb, 1 Roll. Rep. 862. Waite v. Barry, 12 Wend. 377, 379. Byers v. 
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Van Dusen, 5 id. 969.) Indeed the cases are uniform, that every reasonable intend- 
ment will be allowed to uphold an award. (Per Trimble, J., Karlhaus v. Ferrer, 1 
Peters* Rep. 229, 229. See Brown v. Hankereon, 3 Cowen’s Rep. 70. Munro v. 
Alaire, 2 Cain. 320. Parsons v. Aldrich, 6 New Hamp. Rep. 264. Grier v. Grier, 1 
Dali. Rep. 173. Innes v. Miller, id. 188. Kuncle v. Kuncle,id. 346. Archer Wil- 
liamson, 2 Harr. It John. 67. Dolbier v. Wing, 3 Green!. Rep. 421. Buckland v. 
Conway, 16 Mass. Rep. 396. Gaylord v. Gaylord, 4 Day’s Rep, 422.) Wherein the 
margin of an award were written the words, “ Gilbert Platt [one of the parties] i$ to 
give up the note which he holds against JV. Smith fy Co” held, that they were to be 
deemed a part ofthe award. (Plait v. Smith, 14 John. Rep. 368.) 

There is a class of cases in which arbitrators have been held to a more than ordina- 
ry strictness in pursuing the terms of the submission, and where, in actions and pro- 
ceedings to enforce the award, it has been held void because the arbitrators had not 
awarded upon all the matters submitted. This has been so held in those instances 
where the authority contained a condition that the arbitrators shall settle the whole 
dispute , or something equivalent to such condition. In Randall v. Randall, (7 East, 
81, 83,) Lord Ellenborough says: “The arbitrators had three things submitted to 
them ; one was to determine all actions, &c. between the parties ; another was to set- 
tle what was paid to the defendant, &c. ; the third was to ascertain what rent was to 
be paid by the plaintiff to the defendant for certain land. The authority given to the 
arbitrators was conditional, ita quod , they should arbitrate upon these matters by & 
certain day. If then they fail as to one of them, the condition has not been performed 
upon which the award was to have its obligatory effect ; and here they have stopped 
short, and have omitted to settle one of the subjects of difference which was stipulated 
for. This is not like the case where an award being good in part and bad in part, the 
good part shall not be vitiated by the arbitrator having also directed something to be 
done which is superfluous and bad. But here, the very condition on which the parties 
submitted to. the award haf failed.** Le Blanc, J., in the same case, (id. p. 84,) places 
the doctrine in a very clear light. “The contract of the parties,” he observes, “is 
in effect this; one says that he will submit to the arbitrators to ascertain what he is to 
pay, fitc., upon condition that it shall also be referred to them to decide what rent is to be 
paid for certain lands. And he may fairly have said, that unless both those matters of 
difference were referred, lie would not refer either of them singly. If then the arbitra- 
tors omit to decide one of them, the condition fails on which the reference was agreed 
to.” An attachment for not performing the award was therefore denied. (See S. P. 
Aitcheson v. Cargey, 2 Bing. 199 ; 2 Barnw. &, Cress. 170, S. C. Also see Dyer, 242. 
Karthaus v. Ferrar, 1 Peters’ Rep. 222. Mitchell v. Staveley, 16 East, 58. Bradford 
v. Bryan, Willes, 268. S. C. 7 Mod. 345. George v. Lousley, 8 East, 13. Lutw. 
202. 6 Ves. 70. Wright v. Wright, 5 Cowen’s Rep. 197. Jackson, d. Van Allen, v. 
Ambler, 14 John. Rep. 96. Emery v. Hitchcock, 12 Wend. 156, 159. Kleinev. Ca- 
tara, 2 Gall is. Rep. 61, 77. Bean v. Farnam, 6 Pick. Rep. 269. See Davy v. Faw, 7 
Cranch, 171.) Where three persons, A., B. and C., on <ftie side, and D. on the other, 
submit disputes between them to arbitration ; an award relating to disputes between 
A. and B. only, of one part, and D. on the other, is void for not making any award 
between C. and D. (Watson on Arb. and Awards, 115, 116. No. 31. Law Lib. 
PhiiadeL See also Wenter v. White, 2 J. B. Moore, 723. But the rule must be ua* 



1029 


Sect. 2.] Of Depositions , Inquisitions , 4*. 

derstood with this qualification ; that in order to impefach ana ward made in pursuance 
of a conditional submission, on the ground of only part of the matters having been de- 
cided, the party must distinctly show, that there were other points in difference, of 
which express notice was given to the arbitrator, and that he neglected to determine 
them. (Per Trimble, J., Karthaus y. Ferrer, 1 Peters’ Rep. 227. Risden v. Inglet, 
Cro. Eliz. 888. Smith v. Johnson, 15 East, 215. Kleine v. Cataro, 2 GaHis. 77.) A 
distinction has long prevailed between an award made under a submission with an 
“ ita quod” (so as the award be made, on a certain day, of and upon the premises,) 
and under- a submission without such clause ; for when the submission was without an 
ita quod , an award of part of the matters only was always considered good. (Watson 
on Arb. and Awards, 116, 117. No. 31 Law Lib. Philadel. Cro. Jac.954. Id. 
200. Lutw. 202. Baspole’s case, 8 Rep. 193. Cro. EJiz. 839. 1 Ca. Ch. 86. Id. 
186. 2 Vern. 109. Dyer, 216, 242. Wright v. Wright, 5 Cowen’s Rep. 197.) It 
has, however, been said that these distinctions are no longer regarded, courts being at 
present more liberal in the construction of awards than formerly; and therefore if there 
be a submission of all actions, trespasses, demands, and controversies, and an award of 
some only, the award is good ; for no more shall be presumed to' have, been made 
known to the arbitrator. (Watson on Arb. and Awards, 117. No. 31 Law Lib. 
Philadel. See S. P. Wright v. Wright, 5 Cowen’s Rep. 199. Jackson, d. Van Allen, 
v. Ambler, 14 John. Rep. 96.) But if in fact other causes of action in being were 
made known to the arbitrator, and he refused to decide them, then the award will be 
bad. (1 Saund. Rep. 32, n. 1. Willes 269. S. C. 7 Mod. 449. 1 Taunt. 554. 7 
East, 83, per Lord Ellenborough. Wright v. Wright, 5 Cowen’s Rep. 197.) The 
courts will always intend that arbitrators have pursued the submission in this re- 
spect, 8nd decided all matters in difference, until the contrary appears. And it is in- 
cumbent on the party who resists the award to show the contrary. (Watson on Arb. 
and Awards, 117, 118. No. 31 Law Lib. Philadel. Ingram v. Milnes, 8 East, 
449 . Hopper v. Hackett, 1 Lev. 132. See also Cayme v. Watts, 3 Dowl. & Ryl. 
224 . Karthaus v. Ferrer, 1 Peters’ Rep. 222. Wright v. Wright, 5 Cowen’s Rep. 
199. Jackson, d. Van AHen, v. Ambler, 14 Johqs. Rep. 96. Martin v. Hitchcock, 12 
Wend. 156. Kleine v. Catara, 2 Gallis. 77.) 

The submission must be pursued as to time. (Kyd on Awards, 96.) Where a time 
is limited within which an award is to be made, it cannot be made afterwards unless 
the time be prolonged. (Id.) But where it has been extended, an award made with- 
in the extended time will be as valid and decisive of the rights of the parties as if made 
within the time originally specified. (Bloomer v. Sherman, 5 Paige’s Rep. 575. See 
Watson on Arb. and Awards, 83 et seq. No. 31 Law Lib. Philadel.) Where no 
time is limited in the submission, for the arbitrators to make and publish their award, it 
is their duty, at the request $f either party, to proceed Within a reasonable time ; (Kyd 
on Awards, 96 ; Harrington v. Rich, 6 Verm. Rep. 666, 672 ;) or the party, it seems 
may lawfully revoke. (Kyd on- Awards, 96. Quin v. Reynolds, 2 MauS & Sel. 145.) 
Where the arbitrators met with the parties, adjourned the matter to a subsequent day, 
and on the adjourned day one of the parties and neither of the arbitrators appeared ; 
held, that they might afterwards appoint a time and proceed to an award, for they do 
not lose jurisdiction by their neglect to attend on an adjourned day. (Harrington v. 
Rich, 6 V ciu. Rep. 666.) Wlie re the submission requires the award to be made in 
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writing, under the hands and seais of the arbitrators, ready to be delivered to the par- 
ties in difference on or before a specified time, if it was not ready for delivery to the 
. defendant, although it. was so as to the plaintiff, it is no award as to the former, and in 
an action on the bond he may resist a recovery on this ground. (Pratt v. Hackett, 6 
John. Rep. 14.) But where an award was regularly made and read over to the par- 
ties, who expressed themselves satisfied with it, promised to perform it, and one of 
them actually performed a part of it, and neither of them at the time requested a copy 
of the award or a duplicate original, held, that both parties were afterwards precluded 
from alleging non-delivery. (Perkins v. Wing, 10 John. Rep. 143.) An acceptance 
of a sworn copy ofan award, without objection, is deemed a waiver ofa claim to have 
the original. (Sellick v. Adams, 15 John. Rep. 197.) The cases hold, that the making 
an award is presumptive evidence that it was ready to be delivered. (See Munro v. 
Alaire, 2 Cain. 320,326; Bradsey v. Clyston, Cro. Car. 541 ; Marks v. Marriot, 1 
Ld. Raym. 114.) Yet this presumption, like most others, is liable to be rebutted. 
(Munro v. Alaire, supra ; Pratt v. Hackett, 6 Johns. Rep, 14.) 

If, by the submission, the award is required to be in a given form, such form must be 
observed. Wliere’ in a lease, a provision was contained for submitting the amountof 
certain rents, after a specified period, to arbitrators, who were to endorse their award 
upon the lease, held, that an award written upon a separate piece of paper and not 
connected with the lease, was not good. This was in an action of covenant upon the 
lease. (Montague v. Smith, 13 Mass. Rep. 396.) So, where the submission required 
the arbitrators to make an award under seal, an award without seal was held not good. 
(Stanton v. Henry, 11 John. Rep. 133. Snllours v. Gilding, Cro. Jac. 278, n. a. Rea 
v. Gibbons, 7-Serg. & Rawle, 204. Kyd on Awards, 262.) So where, the award is 
required to be attested by a subscribing witness, it is no complete award till this is done, 
though all other forms are complied with. (Bloomer v. Sherman, 5 Paige, 575.) 

The award will be void where arbitrators have delegated the power of deciding to 
. othere, if no authority of this nature is conferred by the articles of submission ; or 
where less than the number authorized by the submission have acted and awarded. 
(Levezey v. Gorgas, 4 DaH. 71, 74.) And, unless otherwise provided in the articles of 
submission, the ruie< is that all the arbitrators must join in the award. (Norfleet v. 
Southall, 3 Murph. 189. Welty v. Zentmyer, 4 Watts, 75. Bayne v. Gaylord, 3 id. 
301. Patteson v. Leavitt, 4 Conn. Rep. 50. Green v. Miller, 6 John. Rep. 39. Town 
v. Jaquith, 6 Mass. Rep. 46.) And even wliere provision is made for a majority to 
decide, they must all-have notice of the time and place of hearing, and an opportunity 
at least of being present (Blip v. Trimble, 2 Tyl. Rep. 804.) Where the minority, 
in such cases, have been notified and refuse to attend, the others have power to go on 
notwithstanding, and their award will be valid. (Crofoot v. Allen, 2 Wendell, 494. 
Barnes’ Notes, 57, Green v. Miller, fi Johns. Rep. 42. Wftles, 215. Kyd on AwardSj 
106,7.) 

Evidence aliunde is admissible in aid of the award, where it does not appear on ita 
face that the requisite number were present at the hearing. (Ackley v. Finch, 7 
Co wen’s Rep. 290. See, however, Blin v. Trimble, supra.) 

Awards must be final; certain, and mutual. Where a suit was brought for a con- 
- spiracy in burning the plaintiff’s barn, and it appeared that another suit had been com- 
menced, in trespass, for the same cause, and referred to arbitrators, who awarded, that 
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M the said suit shall be no farther prosecuted held, that the award was sufficiently final 
and certain, and a good bar to the second action. (Purdy v. Delavan, 1 Gain. 304.) 
An award that proof had not been produced sufficient to establish a claim against the 
defendant, is equivalent to saying that the plaintiff had no cause of action, and is 
final and conclusive. (McDermott v. The United States’ Ins. Co., 3 Serg. & Rawle, 
604*) The following decisions, in actions brought to enforce awards, and upon motions 
made to set them aside, may be consulted as showing when they are to be deemed 
absolutely void, on the ground of a want of either of the above requisites. Byers v. Van 
Dusen. 5 Wend. 268. Thornton v. Carson, 7 Cranch, 596. Gaylord v. Gaylord, 4 
Day’s Rep. 422. Buckland v. Conway, 16 Mass. Rep. 896. Sutton v. Horn, 7 Serg. 
& Rawle, 229. Austin v. Snow’s lessee, 2 Dali. 157. Harvey v. Snow’s lessee, 1 
Yeates’. Rep. 156. Kingston v. Kincaid, 1 Wash. C.C. Rep. 448. Gonsales v. Dea- 
vens, 2 Yeates’ Rep. 539. Grier v. Grier, 1 Dali. 173, Solomons v. M’Kinstry, 13 
Johns. Rep. 27. S. C. 2 id. 57. Waite v. Barry, 12 Wend. 377. Bacon v. Wilber, 
1 Cowen’a Rep. 117. Schuyler v. Dan Der Veer, 2 Cain. 235. Young v. Reuben, 
1 Dali. 119. Traquair v. Redinger, 4 Yeates’ Rep. 282. Dicas v. Jay, 5 Bing. 281. 
Brown v. Hankerson, 3 Co wen’s Rep. 70. White v. Jones, 8 Serg. & Rawle, 349. 
Burkholder v. McFerran, 3 id. 421. Munro v. Alaire, 2 Cain. 920. Knuckle v. 
Knuckle, 1 Dali 364. Weed v. Ellis, 3 Cain. 253. 

An award is never treated as absolutely void, because the arbitrators admitted 
improper evidence, or were guilty of partiality, corruption, or the like ; or because one 
of the parties committed a fraud upon them, or procured the award through false or 
forged evidence. (See Buckley v. Stewart, 1 Day’s Rep. 130. Mulder v. Cravat, 2 
Bay’s Rep. 370.) Indeed, where it appears that the arbitrators have in all respects 
pursued, and kept within the authority conferred upon them by the submission, and 
the award caraes in question collaterally, in a court of law, nothing dehors the award 
itself is in general admissible in evidence for the purpose of impeaching it or avoiding 
its force and efl?ct. This was noticed ante, note 591, p. 841 ; and in addition to the 
cases there cited, the reader is referred to the following as showing the prevailing spirit 
of the adjudications on this subject. Elmendorf v. Harris, 5 Wend. 516, 519, 520. 
Braddick v. Thompson, 8 East, 344. Cranston v. Kenney’s Ex’rs, 9 Johns. Rep. 
212, per Spencer, J. Mitchell v. Bush, 7 Cowen’s Rep. 185. Jackson v. Ambler, 14 
Johns. Rep. 105. -Sheplterd v. Watrous, 3 Cain. 166. Smith v. Cutler, 10 Wend. 
589. Lowndes v. Campbell, 1 Hall’s Rep. N. Y. C. P. 598. M’Kinney v. Newcomb, 
5 Cowen’s Rep. 425. Kleine v. Catara, 2 Gall. Rep. 61. Whart. Dig. p. 32, et aeq. 
Askew v. Kennedy, 1 Bail. Rep. 46. Shinnie v. CoiJ, 1 M’Cord, 478. Joceiyn v. 
Donnel, Peck’s Rep. 274. Lewis v. Wildman, 1 Day’s Rep. 153. Perkins v. 
Wing, 10 Johns. Rep. 143. Lucas v. Wilson, 2 Burr. 701. Sherron v. Wood, 5 
Halst. 7. Veale v. Harner, 1 Saund. Rep. 326 ; also id. 327, a. n. (5.) Wooden v. 
Little, 3 M’Cord’s Rep. 487. Neal v. Shields, 2 PennSylv. Rep. 300. Smith v. 
Smith, 4 Rand'. 95. Finney’s Ex’rs v. Miller, 1 Bail. 81. Cloud v. Sledge, id. 106. 
Parsons v. Aldrich, 6 New Harop. Rep. 264. Riddell v. Sutton, 2 Moore & Payne, 
345. Relyea v. Ramsay, 2 Wend. 602. Emery v. Hitchcock, 12 Wend. 159. 

Where the parties, erroneously supposing themselves bound by law so to do, submit- 
ted the rate of salvage of wrecked property to arbitrators, who awarded, and a libel 
was afterwards filed by the United States ; held, by two of the judges, that the award 
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was fairly entered into, and though both parties were mistaken in respect to the obliga- 
tory force of the law, yet that the award was conclusive : two other judges regarded 
the award as the opinion of fair intelligent men, on the spot, as to the real merit of the 
salvors, but not absolutely conclusive and binding: three of the judges, however, 
thought the award of no validity whatever. (Peisch v. Ware, *4 C ranch, 347, 366.) 

It has been questioned, whether a want of notice of hearing before the arbitrators, 
would not avoid the award. In Peters v. Newkirk, (6 Cowen’s Rep. 103,) it was 
said, that an award of mere appraisal as to a chattel, was void, because it was. done 
ex parte, without notice to the person to be charged therewith. See Falconer 
v. Montgomery, 4 DalL Rep. 232, 3. Browning v. M ’Man us, I Wbart Rep. 
177. Rigden v. Martin, 6 Harr. 8c Johns. 403. Mendenhall v. Smith, 1 Alab. Rep. 
380. But in Elmendorf v. Harris, (5 Wend. 516,) the same court held directly, that 
in a suit on an arbitration bond for not performing an award, it was no defence that 
a party had not notice of the hearing and did not attend. They reviewed Peters v. 
Newkirk, supra, and Savage, C. J. delivering the opinion, regarded the appraisement 
in that case as hardly entitled to be dignified with the name of an award. “ It seems to 
me,” he says, “that there is an essential difference between an award upon matters in 
controversy and a bare appraisement of a chattel. But if there is not, and the appraise- 
ment is to be considered an award in legal effect and operation, then it must tie con- 
ceded, that point was not decided in accordance with the whole current of authority .* 
(Id. 521. And see Gould v. Gould 6c Banks, stated id. at p. 521, 2, in connection with 
a note by the reporter at p. 522, 3.) The recision in Elmendorf v. Harris, seems in 
direct consonance with the English adjudications. In Braddick v. Thompson, (8 
East, 344,) to an action of debt on an arbitration bond, after oyer, the defendant 
pleaded that the arbitrators did not, before making the award, appoint any time for 
hearing the defendant, or his witnesses and proofs : that the award was made with- 
out giving him an opportunity of producing any witnesses, or of examining of observ- 
ing on the plaintiff’s witnesses and proofs; the plaintiff demurred. * Upon the argu- 
ment the court suggested that this matter could not be pleaded in bar, nor serve oth- 
erwise than as a ground on which to have applied to the equitable jurisdiction of the 
court for the purpose of setting aside the award ; the demurrer was sustained and 
judgment given for the plaintiff. 

Certain other defects, besides those already mentioned, may be shown to obviate the 
operation of an award. Thus, where an attorney agreed to submit a matter for his 
client, and by the terms of the submission, the award was only to be valijj and effect- 
' ual in case the latter approved of it, it was held, that the client having dissented, this 
might be shown, and that then the award wouhl not be binding upon him. (Markley 
v. Amos, 2 Bail. Rep. 603, 606.) 

So, it may be shown that the submission was legally revoked, and consequently, that 
the award was made without authority or jurisdiction. (Barker v. Lees, Keb. 79 
Cald. on Arb. 31. Robertson v. M’Niel, 12 Wend. 578. Watson on Ar. 8c Awards, 

16 to21,et seq. Law Lib. No. 31, Philadel. AUqp v. Watson, 16 Johns. Rep. 
205. Frets v. Frets, 1 Cowen’s Rep. 335. Marsh ▼. Bulteel, 1 Dowl. 8c Ryl. 106. 
Relyea v. Ramsay, 2 Wend. 602, 604.) A party, it has been held, may revoke the 
powers conferred by the submission, even where they are declared by it irrevocable. 
(Aspinwall v. Tousey, 1 Tyi. Rep.. 328.) The party may revoke, it seems, at any 
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time before the award is made. (Kyd on Awards, 82, 38. Allen v. Watson, 16 
Johns. Rep. 205. Mylne v. Geatrix, 6 Bing. 448.) A submission required the award 
to be^made and published to the parties on or before the 1st of August; on the 29th 
of July, the arbitrator made his award and published it to one of the parties, but be- 
fore it was published to the other, the latter undertook to revoke the submission. 
Held, that, though there is no doubt the authority of an arbitrator may be revoked, pro- 
vided it be done before the authority is executed ; yet that in this case the award was 
complete before the revocation; the proviso in the award as to publication, say the 
court, did not require a formal notification to the parties. (Hunt v. Wilson, 6 New- 
Hamp. Rep. 86, 37, 38.) But where the submission required that the award should 
be attested by a subscribing witness, and the award was drawn up and duly subscri- 
bed by the arbitrators, but before it was attested by a witness, one of the parties re- 
voked; it was held, that at common law, such revocation was in time. (Bloomer v. 
Sherman, 5 Paige, 676.) fn New-York, it is now provided by statute, that 
“ neither party shall have power to revoke the powers of the arbitrators, after the~ 
cause shall have been finally submitted to them upon a hearing of the parties for their 
decision.” (2 R. S. 544, § 23.) And in Bloomer v. Sherman, supra, the learned 
chancellor decided that this section applied to all cases of submission to arbitration ; 
whether the same was made a rule of court as provided by 2 R. S. 541, § 1, or other- 
wise. See also Wells v. Lain, 15 Wend. 99, et seq. The revocation must be ac- 
cording to the submission. If the latter is by parol, the former may be so also. (Kyd 
on Awards, 32, 3. Cald. on Arb. 31. Marsh v. Buttesly, 5 Barnw. &, Aid. 507.) 
When the submission is by deed, the revocation must be by deed. (Van Antwerp v. 
Stewart, 8 Johns. Rep. 125. Wild v. Vinor, Browne, 62.) No particular form of 
words is necessary to constitute a valid revocation ; and though the instrument of re- 
vocation does not in terms declare that the party revokes, yet if enough appears to 
shew an intention so to do, it is sufficient. (Frets v. Frets, 1 Co wen’s Rep. 835.) 
Where the submission is by one on the one side, and two on the other, 'one of the two 
cannot revoke without the assent of the other. (Robertson v. M’Niel, 12 Wend. 578. 
Kyd on Awards, 30. Keb. 64, 69.) The arbitrators must, in general, have notice of 
the revocation. (Cald. on Arb. 31. Marsh v. Buttesly, 5 Barnw. & Aid. 507. Al- 
len v. Watson, 16 Johns. Rep. 205. Frets v. Frets, 1 Cawen’s Rep. 835.) 

It may be shown too, that before the award was completed, one of the parties to 
the submission died ; for this is equivalent to a revocation. (Potts v. Ward, 1 Marsh. 
366 . Cald. on Arb. 30. Touisant v. Hartop, 7 Taunt. 571. Cooper v. Johnson, 2 
Barnw. & Aid. 394. Rliodes v. Haigh, 2 Barnw. &. Cress. 345. See post of the 
text, Vol. 2, p. 82.) And marriage of a ferae sole, is a revocation of the arbitrator’s 
authority as it respects her. (Jamin v. Norton, 3 Keb. 9. Roll. Abr. 830. Char- 
nelly v. Winstanley, 5 East, 266. Cald. on Arb. 32.) In these cases of implied re- 
vocation, by death, marriage, 8tc., no notice of revocation is necessary. (Watson on 
Arb. and Awards, 16, 17. No. 31, Law Lib. Philadel.) 

So it may be shown that the arbitrators resigned their office, and such resignation 
was accepted by the parties. After such resignation, they are without jurisdictions 
and any award made by them will be void. (Relyea v. Ramsay, 2 Wend. 602. See 
Graham’s adra’r v. Pence, 6 Rand. 529.) 

So it may be shown, doubtless, that their authority has been executed by the ma- 
Vot. I.* 130 
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king of one award, and that they afterwards assumed to make the one in question. 
“The law we take to be clear, that the authority of the arbitrators extends to the ma- 
king of an award between the parties, and then terminates ; and a subsequent determi- 
nation by them would not be within the terms of the submission, and consequently not 
obligatory upon the parties.” (Per Cur. Green v. Lundy, 1 Coxe’s Rep. 485.) This 
was said in an action on the submission bond, where it appeared that the arbitrators 
had made two awards at the same time, differing from each other; and the court held 
both void, inasmuch as it was impossible to determine which was the actual 
award. (Id.) 

Where a parol award is sought to be avoided on the ground of the dissent of one of 
the arbitrators, it must appear that he dissented at the time it was published. (Jack- 
son, d. Edson, v. Gager, 5 Cowen’s Rep. 383.) 

A party, it seems, may avoid the effect of an award by showing that he was an in- 
fant when he made the agreement of submission. (See Baker v. Lovett, 6 Mass. Rep. 
78, 80, per Parsons, C. J. Britton v. William’s devisees, 6 Munf. 453. Watson on 
Arb. and Awards, 41. No. 31, Law Lib. Philadel. 2 R. S. 541, § 1. Kyd on 
Awards, 35, et seq.) So, semble , as to a lunatic, feme covert, &c. (Rumsey v. Leek, 
5 Wend. 20, 22. See Watson on Arb. and Awards, 43. No. 31, Law Lib. PhiladeH 
2 R. S. 541, § 1. Kyd on Awards, 35.) An attorney, it has been intimated, has au- 
thority's such, to submit for his client. Thus, where an attorney had submitted a 
question, as to his client’s right of set-off, to the decision of a judge, extra judicially; 
the court, per Story, J. inclined to regard it as an award, and so, conclusive. In re- 
spect to the attorney’s power to make the submission, it wa3 regarded as maintaina- 
ble, and within his general authority. “If he exceeds it, the remedy for his client Is 
to be sought in his own personal responsibility.” (Green v. Darling, 5 Mason, 202, 
205.) See Washington v. M’Gee, 3 Dana, 446, as to when a submission to a judge 
shall be deemed, an arbitration. Further, as to an attorney’s or an agent’s authority 
in this respect, see Eastman v. Burleigh, 2 New-Hamp. Rep. 484, 488. Somers v. 
Balabrega, 1 Dali. 464. The Inhab. of Buckland v. The Inhab. of Conway, 16 Mass. 
Rep. 396. Holker v. Parker, 7 Cranch, 496. Watson on Arb. and Awards, 49, 50. 
No. 31, Law Lib. Philadelphia. 

An award, like a judgment of a court of concurrent jurisdiction, binds only the par- 
ties and privies, so as to prevent them from again litigating the same subject matter 
which was determined by the award. But strangers to the submission can neither be 
benefitted nor prejudiced by an award. (Watson on Arb. and Awards. 145. Nos. 31 
and 32 Law Lib. Philadel. Kyd on Awards, 42 to 49. See Vosburgh v. Bame, 14 
Johns. Rep. 302. Studebacker v. Moore, 3 Binney, 124. Commonwealth v. Simon- 
ton, 1 Watts, Rep. 310. Pullett v. Rainnard, 1 Whart. Rep. 524. Jackson v. Da- 
vis, 5 Cowen’s Rep. 123.) M. made a lease to H. of a mill and other premises, with 
certain special agreements respecting repairs ; the rent for which when ascertained, 
waa agreed to be paid to S., to whom M. had mortgaged them. On the same day M. 
assigned the lease to one T., who afterwards drew an order on the lessee in favor ofS. 
for the payment of whatever sums might be found due for rent, which was accepted. 
Afterwards, T. and H. entered into an arbitration of the various subjects of rent, ex- 
penses and repairs, pursuant to statute, whereupon judgment was rendered in favor of 
T. for the balance found due by the award. In a subsequent suit by S. against H. 
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for use and occupation of the premises, H. tendered the amount of this judgment ; but 
it was held that S. was not bound by the account thus adjusted, and that the award 
as to him was res inter alios acta. (Smith v. Hal), 8 Greenl. 348.) Where the 
vendor of slaves had submitted an adversary claim made to them by A. to arbitra- 
tion and obtained an award in his favor, held, that his vendee might avail himself 
of the award in a subsequent suit brought against the latter by the same claimant. 
(Evans v. M’Kinsey, Lilt. Sel. Cas. 262.) See post, note 697, p. 1040. 

A submission made by one partner in the firm name, without the consent of the oth- 
er partner, is invalid as to the latter, and an award thereon will not be evidence in a 
suit where both are prosecuted. (M’Bride v. Hagan, 1 Wend. Rep. 326. Karthaus 
v. Ferrer, 1 Peters’ Rep. 222, 228. Stead v. Salt, 3 Bing. 101. Buchanan v. Du- 
barry, 19 Johns. Rep. 137. See Southard v. Steele, 3, Monroe, 435, et seq. Wilcox 
v. Singletary, 1 Wright’s Rep. 420.) Whether such award can be received as evi- 
dence, in an action by the one upon whose submission it was made, against the other, 
or against the firm, quere. (See Karthaus v. Ferrer, supra ; also, Burnel v. Minot, 4 
J. B. Moore, 340.) Where one partner, who had submitted a partnership demand to 
arbitration without the assent of the other, had accepted the amount awarded, and 
endorsed a receipt in full on the award, held, that the circumstances amounted to a bar 
to the partnership claim; they operated either as a release by one partner, or an 
accord and satisfaction. (Buchanan v. Curry, 19 Johns. Rep. 137. See Bacon v. 
Dubarry, 1 Salk. 70.) 

A feme covert cannot, as such, bind her husband or herself by a submission, and an 
award pursuant to such submission will not be allowed to affect the husband, unless it 
be shown that she acted in the matter as the husband’s agent. (See Rumsey v. 
Leek, 5 Wend. 20,22.) How far the submission of the husband, as to real estate, 
shall bind the wife, see Pullen v. Rainhard, 1 Whart. Rep. 514, 524. 

In assumpsit on a policy of insurance, Lord Kenyon admitted evidence that the de- 
fendant had agreed to be bound by an award to which other persons were parties, and 
that the award was in favor of the plaintiff. (Kingston v. Phelps, Peake, 227. Ros- 
coe’s Ev. 116.) 

And the right to attack an award, it seems, is confined to parties and privies. Ac- 
cordingly it has been held in Vermont, that where an award is offered in evidence, 
which the parties thereto have adopted and acquiesced in, it is not competent for a 
third person to impeach it, as not following the submission, or on any other ground. 
(Penniman v. Patchin, 6 Verm. Rep. 325.) 

, When parol evidence is admissible for the purpose of explaining' the subject matter 
covered by an award, see post, note 697, p. 1038, 9. Also, note 698. 


NOTE 696— p. 380. 

Watson on Arb. and Awards, 145. 

In respect to the question, whether an award, to conclude, must be specially pleaded, 
the same rule prevails which is applicable to judgments, and which was noticed ante, 
note 558, p. 804, et seq. See also ante, note 692, p. 971. The subject was considered 
by the supreme court of errors of Connecticut, in a very recent case, and the rule as to 
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estoppels by judgment, and otherwise, was directly applied. There, the defendants, 
being sued in trespass upon lands, justified by plea, under one A., who, they alleged, 
had title, but how obtained, or w f hen, the plea did not show. On the trial, the plaintiff, 
after the defendants had given evidence under their plea, introduced a submission and 
award, between those under whom he claimed, of the one part, and A.'and B. (the lat- 
ter of whom had since sold all his right to A.) of the other ; the award was made sev- 
eral years before the trespass, and found that the locus in quo belonged to those under 
whom the plaintiff claimed. In answer the defendants insisted, among other tilings, 
that the award should not conclude, because it was merely used as evidence, whereas 
it should have been specially pleaded. But the court held otherwise, and laid down 
the rule thus: “It is now well established that, if the state of the case is such that 
a party has not opportunity to plead it, [the estoppel,] he may shew it in evidence, and 
it will have the same effect.” For this position they cite Trevivian v. Lawrence, 3 
Salk. 151 ; S. C. 1 id. 276, and Adams v. Barnes, 17 Mass. Rep. 368 ; and then say 
as follows: “ The only question here, is, whether such an opportunity has been afford- 
ed to this plaintiff. To the trespass complained of, the defendants plead the order, and 
justify under the title of A. How that title was derived, or when it accrued, they do 
not show. The plaintiff cannot he supposed to know on what title they rely. If he 
had set out this award, and demanded they should be estopped by it, it is apparent it 
would not have answered the plea ; because an award showing that A. had no title in 
June, 1830, (the date of the award,) is no answer to a plea that he had title at the 
time of plea pleaded, viz. in August, 1835. It is not very easy to see then, how the 
plaintiff, in his replication, could have had advantage of his estoppel.” (Shelton v. Al- 
cox, 1 1 Conn. Rep. 240.) As to this rule in Kentucky, see per Owsley, J., in Shackel- 
ford v. Purket, 2 Marsh. (Ken.) Rep. 488. 

The effect of an award in transferring a chattel has been sometimes made a question. 
Where, on a reference by landlord and tenant, the arbitrator awarded that a stack of 
hay left upon the premises, by the tenant, should be delivered up by him to the land- 
lord, upon the tenant being paid a certain sum, it was held, that the property in the 
hay did not pass to the landlord on his tender of the money, by mere force of the award. 
.(Hunter v. Rice, 15 East, 100.) Per Lord Ellenborough, delivering his opinion in the 
above case : “ There is a difference between property awarded to be transferred to the 
owner by another, and property which is actually transferred by the contract of the 
owner through the medium of his agent. In the present case, there is no other reme- 
dy for the plaintiff but to proceed against Sharpe (the tenant) upon the award. If in- 
deed Sharpe had accepted the money tendered, that would have been a ratification of 
the award, and an assent on his part to the transfer of the property; but without that 
I cannot conceive that the property was transferred by the mere force of the award.” 
See also Gunton v. Nourse, 5 J. B. Moore, 259; 3 Brod. & Bing. 447, S. C. But it 
is not to be inferred from these cases, that a right to any species of property may not 
be ascertained, so as to give the party in whose favor the award is made, a possessory 
remedy for the recovery of it ; for if two persons submit to arbitration a dispute 
respecting the right to property, when the arbitrator ascertains to whom the property 
belongs, the parties are concluded by the award. (Watson on Arb. and Awards, 143. 
No. 31 Law Lib. Philadel.) And see the next succeeding note, and cases there, in re- 
gard to this doctrine as it respects real property. 
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NOTE 697— p. 380. 

Whether a contest relating to the title of land, is, at common law, an arbitrable 
matter, was anciently a question of doubt ; but in latter times those doubts have been 
dispelled, and it is now settled that such a contest may be determined by arbitration. 
The decision of the arbitrators, it is true, cannot convey the title to land, but an award 
upon the title is binding upon the parties, and estops the plaintiff or defendant from 
disputing the title affirmed by the award. And hence it is said, that although an ar- 
bitrator cannot convey land from one to another, yet if he determine the right to be in 
one, this is conclusive evidence of title, and cannot be disputed in an action of eject- 
ment. (Per Owsley, J., Shackleford v. Purket, 2 Marsh. (Ken.) Rep. 435, 439.) Con- 
tra, Drane v. Hodges, 1 Harr. & M’Heu. 262. 

“ An award, whether it relates to the title, the possession, or the location or bounda- 
ries of land, has not the operation of a conveyance. But the parties are concluded by 
their agreement from disputing the location, or boundaries, or title, as settled by the 
arbitrators. Its operation is in the nature of an estoppel. The award, in such case, is 
not offered as evidence of title, but to prevent either party from setting up a title, &c. 
which had been negotiated by the arbitrators.” (Curia per Sutherland, J., Jackson 
v. Gager, 5 Cowen’s Rep. S83, 887. S. P. Cox v. Jagger, 2 id. 639. Shelton v. Al- 
cox, 11 Conn. Rep. 240. Robertson v. M’Niel, 12 Wend. 575. Sellick v. Addams, 
15 Johns. Rep. 197. Carey v. Wilcox, 6 N. Hamp. Rep. 177. Jones v. Boston Mill 
Corporation, 6 Pick. 148, 154. 4 id. 507. But see Whitney v. Holmes, 15 Mass. 
Rep. 152.) The same effect will follow, though the submission were by parol, so far 
as questions of mere boundary are concerned. (Jackson v. Gager, 5 Cowen’s Rep. 
383.) Whether this is so as to questions of title,- quere. (See id. and Lodgson v. 
Roberts’ ex’ re, 3 Monroe, 255, 256, 257. Evans v. M’Kinsey, Lilt. Sel. Cas. 262, 264.) 
See ante, note 695, p. 1026, 7. A parol submission and award that B. shall pay M. a sum 
of money, as a compensation for the future use of M.’s private road, made by him 
partly over his own land and partly over the land of others, without their consent, was 
held valid, and not obnoxious to the objection of being an agreement concerning an 
interest in land within the statute of frauds. (Mitchell v. Bush, 7 Cowen’s Rep. 185.) 
In Davy’s ex’re v. Faw, (7 Cranch, 171, 176,) an objection was taken to an award 
concerning the price oflands, that the submission and award should have been by 
deed. Marshall, C. J., said : “ That is where the title is in question. But here the 
title was conveyed — the dispute was only as to price. The question of title was not 
submitted.” Semble , that a partition, made by persons appointed lor that purpose by 
the parlies, may be considered as an award of arbitrators, which, though it might not 
have the operation of conveying the land, would estop the parties. (Shepard v. Ry- 
ere, 15 Johns. Rep. 497, 502, 3.) 

In Pennsylvania, an award in respect to real property, when made pursuant to the 
act of 1705, is put upon the same footing with a verdict in ejectment, and is not con- 
clusive as to title. (See Duer v. Boyd, 1 Serg. &, Rawle, 203.) Not so, however, as 
to an award pursuant to a common law submission; accordingly it was held, on a re- 
view of all the Pennsylvania cases, that in trespass, an award under a submission at 
common law, fixing a boundary line between the parties, was conclusive. (Davis v. 
Havard, 15 Serg. & Rawle, 165. See Calhoun v. Dunning, 4 Dali. 120 ; Dixon’s les- 
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see v. Morehead, Addis. 216 ; Duer v. Boyd, 1 Serg. 8c Rawte, 208.) Contra, in Ma- 
ryland. (See Drane v. Hodges, I Harr. 8c M'Hen. 262.) This latter case, however, 
was decided before the revolution, and seems a solitary exception to the current of 
American decisions. (Per Williams, C. J., 11 Conn. Rep. 248.) 

In New-York, by the revised statutes, this power of submitting controversies con- 
cerning real estate to arbitration, has been in some degree -restricted. It is now 
provided, that “ No such submission shall be made, respecting the claim of any 
person to any estate in fee or for life to real estate ; but any claim to an interest for a 
term of years, or for one year or less, in real estate, and controversies respecting the 
partition of lands between joint tenants or tenants in common, or concerning the boun- 
daries of lands, or concerning the admeasurement of dower, may be so submitted to 
arbitration.” (2 R. S. 541, § 1.) The revisers, in introducing this section, remark: 
“ The old law certainly was, that freehold or inheritance of lands could not be determin- 
ed by arbitrament. 1 Roll. 242, 1. 10. Corny n’s Dig. Arbitrament, d. 3. And although 
it has been qualified in modern times, 3 East, 11, 15 Johns. Rep. 197, by saying, that 
the award cannot operate to transfer title, but merely to estop the parties, yet it is con- 
ceived that this is only calculated to mislead those who may wish to resort to an arbi- 
tration to determine their titles. Besides, on principles of public policy, it is believed 
that such controversies, which always involve intricate legal questions, ought not to be 
thus determined. The exceptions stated, embrace the cases which seem to require it, 
and which have been most usually presented to the courts.” (4 Revisors Rep. ch. 8 
of part 3, tit. 14, p. 156.) 

The award need not show upon its face that the matter sought to be concluded by 
it was decided by the arbitrators. S. the plaintiff, on the trial of an ejectment, claimed 
title under a deed executed by P. the defendant; P. gave evidence tending to show 
that the deed was obtained by fraud and unfair practices; whereupon S. offered in evi- 
dence an award made between the parties, finding the legal and equitable title in S., 
and proposed to prove by parol that the question of fraud sought to be raised was 
controverted before the arbitrators, and considered by them in making their award. 
On appeal from the decisions on the trial, which excluded the evidence thus sought to 
be given, it was held, that the court below erred ; and after showing the conclusiveness 
of a wards in respect to title, the learned judge, who delivered the opinion, says, that 
though this doctrine did not appear to be denied by the court a quo , yet they seem to 
have entertained the opinion, that to be admissible to disprove the alleged fraud, the 
award should show upon its face that the arbitrators passed upon it. He then proceeds : 
“This court cannot admit that there exists any necessity for an award to contain state- 
ments of all the points decided by the arbitrators. To be evidence of any particular 
fact, the award should, no doubt, be sufficiently comprehensive to imply a decision of 
it; but that which may be fairly implied, is equivalent to an express allegation of it. 
That the award offered in evidence implies a decision of the question of fraud, we ap- 
prehend there is little room to doubt.” (Sha6kleford v. Purket, 2 Marsh. (Ken.) Rep. 
435, 439.) “ If, by the terms of the submission, the arbitrators were not empowered 
to decide on the question of fraud, their having so decided, it will be conceded, ought 
not and cannot conclude the parlies; but we suppose the terms of submission are suf- 
ficiently comprehensive to authorize an inquiry into that matter. It purports to refer 
to the decision and final determination of the arbitrators all matters in dispute between 
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the parties, as to the title of the land conveyed by Purket. Whether or not the ques- 
tion of fraud was a matter then in dispute, the deed of submission affords no certain 
information ; but the paid evidence which was rejected by the court, was offered to 
prove that the question of fraud was then disputed; so that we are brought to examine 
the correctness of that decision which excluded the parol evidence. We think the evi- 
dence ought to have been admitted. Without the aid of parol evidence, it would be 
impossible to sustain a general submission of all matters in dispute. For, as the sub- 
mission contains no suggestion of the matters disputed, it must be inoperative, unless 
those matters can be ascertained by matters extraneous from the submission ; for it is 
plain, no defect in the submission, the mere act of the parties, can be explained by any 
thing contained in the award, the act of the arbitrators ; and there is nothing else but 
parol evidence which can be resorted to, for the purpose of supporting the submission.” 
(Id. p. 439, 440.) 

Where the submission was of a controversy respecting the title to certain lands, and 
the award was, that the land belongs to , &,c., naming one of the parties ; held, that the 
award was equivalent to finding that such party had the whole estate. (Shelton v. 
Alcox, 1 1 Conn. Rep. 240. See S. P. Coxe v. Lundy, 1 Coxe’s Rep. 255.) 

If the award is not within the submission or the jurisdiction conferred upon the arbi- 
trators, it must necessarily be so far at least void. (See ante, note 695, p. 1027,8.) 
A submission, however, of all demands, includes questions concerning real as well as 
personal property. (See ante, note 591, p. 841, and cases there cited to this point 
Also, Byers v. Van Deusen, 5 Wend. 268.) 

We observed, ante, note 695, p. 1027, that courts would presume in favor of awards. 
Accordingly, where parties submitted the settlement of a division line between their 
farms, and the bonds recited that a cedar post should be the place of beginning, and 
that the lines described in certain original leases should guide as to courses and dis- 
tances ; and that parol evidence should be excluded ; and the award adopted a stake 
a s the place of beginning, and certain stakes newly set up, &c. to regulate the courses 
and distances, and said nothing as to the cedar post or original leases: held, that the 
place of beginning, and courses and distances meniioned in the award, should be in- 
tended the same as those described in the bonds. The contrary is matter of defence, 
and comes properly from the other-side. (Bacon v. Wilber, 1 Cowen’s Rep. 1 170 

Where the submission was of a controversy between the owners of two adjoining 
farms, as to boundary, and the submission authorized the arbitrators to establish the 
line, without any limitation to their powers, other than that their decision should be gov- 
erned by an original tier line , and the arbitrators made an award, declaring a certain 
line, specifically set forth, as the boundary line between the parties; held, that it was 
conclusive; and that it was not competent for the party against whom the award was 
made, in an action of ejectment brought against him for the land which he was found 
by it to be in possession of belonging to the other party, to show that the line estab- 
lished by the award was not according to the true tier line, for that was matter upon which 
the arbitrators had adjudicated. Held also, that parol evidence of the arbitrators to. 
show that the line established, was in conformity to the original tier line referred to in the 
submission, was admissible on the part of the plaintiff as explaining the location and 
operation of the award. {Robertson v. M’Niel, 12 Wend. Rep. 578, 581, 2, 3.) 

* By a private inclosure act, commissioners were directed to fix and settle the bounda- 
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ries of a parish, in a certain manner therein specified, and to advertise in a provincial 
newspaper the boundaries so fixed and settled. The boundaries so fixed and settled 
were also to be inserted in the award of the commissioners, and to be binding, final 
and conclusive. The commissioners having fixed the boundaries in the mode specified, 
duly advertised a description of them ; but the boundaries mentioned in the award 
varied from those which had been advertised ; and held, that the authority given to the 
commissioners had not been pursued, and that their award was not binding as to the 
boundaries of the parish. (The King v. The Inhab. of Washbrook, 4 Barn. fit Cress. 
732. Roscoe’s Ev. 115.) 

^ The award will conclude the party and those claiming under him. (Shelton v. Alcox, 
1 1 Conn. Rep. 240. See the next preceding note, p. 1035, 6 , where this case is stated.) 

And one claiming under a party to the award, may avail himself of it to conclude 
the other party and those claiming under him. (Evans v. M’Kinsey, Lilt. Sel. Cas. 
262, cited in next preceding note, p. 1035; see also Cox v. Jagger, 5 Cowen’8 
Rep. 638. Shelton v. Alcox, supra.) 


NOTE 698— p. 381. 

We noticed, ante, note 591, p. 840, 1, that if the subject matter of the action were 
embraced by the express terms of the submission, the award would be a bar, even 
though such subject matter had not been enquired into. This, we supposed, to be the 
English^ doctrine as laid down in Smith v. Johnson, there cited ; and our view is forti- 
fied by the subsequent case of Dunn v. Murray, (9 Barnw. fit Cress. 780.) In the 
latter, an action was brought to recover damages for a breach of contract, in discharg- 
ing the plaintiff before the agreed time, without reasonable cause. A former action 
had been commenced by the same plaintiff against the defendant, for the same de- 
mand, and also for work, labor, 8t c., and all matters in difference therein had been re- 
ferred, by order at nisi prius, to the arbitrament of a barrister at law, who awarded to 
the plaintiff a sum for the services he had actually performed, but none for damages 
on account of his admissal. This was distinctly proved, and it was shown that no 
claim whatever was made before the arbitrator, for any compensation on the ground 
of the dismissal, and consequently, of course, it was not made the subject of inquiry. 
The court, under these circumstances, held, that the plaintiff could not recover. And 
per Tenterden, C. J. delivering the opinion : “ It is clear that the present claim might 
have been brought before the arbitrator on that occasion ; and in the case of Smith v. 
Johnson, 15 East, 213, Lord Ellenborough lays it down, that where all matters in 
difference are referred, the party, as to every matter included within the scope of such 
reference, ought to come forward with the whole of his case. So here, the present 
claim was within the scope of the former reference ; it was the duty of the plaintiff to 
bring it before the arbitrator, if he meant to insist upon it as a matter in difference, 
and he cannot now make it the subject matter of a fresh action.” 

This doctrine has been distinctly recognized in Connecticut. Accordingly, where 
A. and B. made a submission of their accounts , which were awarded upon, and the 
award complied with ; and afterwards, A. brought an action, claiming to recover for 
certain articles which accrued before the submission, but which were not in fact laid 
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before the arbitrators; held, that (he award was a complete bar. (Bunnel v. Pinto, 2 
Conn. Rep. 431.) “ It is clear,” says Swift, C. J., (id. 433,) “ that the word accounts, 
will include all book accounts, so that the question is, whether, when a roan has made 
a submission which will comprehend book accounts, he can exhibit to the arbitrators a 
part of his books to be adjusted, and then, when an award is regularly made, bring an 
action of book debt to recover the articles omitted. No' case can be found to war- 
rant this doctrine. A book account is an indivisible claim, as much as a promissory 
note; and a party may as well pretend that he kept back part of his claim on a note, 
and then, after the award, bring a suit on the note, as he can in the case of a book of 
account If this should be allowed, men could never know whether their books were 
settled by arbitrament One party might keep back a part of his accounts, and then, 
in an action to recover it, there would not only be a question whether he had a legal 
claim, but also, whether it had been settled by the award. This would be to make 
arbitrations an instrument, not to diminish, but to increase litigation. An award is as 
conclusive on the matter included in the submission as a judgment ; and no one will 
say, that a second action can be brought on book, on pretence that the charges 
claimed, were omitted in the former action.” Hosmer, J., delivered an opinion to 
the same effect. He says, (id. 484,) “The cases of Ravee v„ Farmer, and 
Golightly v. Jellicoe, 4 T. R. 146, 147, do not sustain the ground assumed by 
the plaintiff. They merely decide, that a submission of ail matters of difference , 
does not comprise a matter not in difference, which was not brought before the 
arbitrator. The expression, matters in difference , the court probably construed 
as synonymous with matters in actual controversy. Of this opinion was the court, in 
Webster v. Lee, 5 Mass. Rep. 334, and the submission of all demands , they construed 
as co-extensive. But, none of these decisions apply to the present case, in which the 
submission was of all accounts ; comprehending beyond all question, the subject, matter 
of the plaintiff’s action. The case of Seddon v. Tutop, 6 T. R. 607, has no bearing 
on the question before us. A person is not bound in an action at law, to unite differ- 
ent causes of action ; and if he has done it, he may support one count, and omit to 
give evidence in relation to another. But if persons will blend in one submission, nu- 
merous and distinct causes of action, they have agreed that the award shall be conclu- 
sive upon them.” (id. 435.) See also, Park v. Halsey, 2 Root’s Rep. 100. 

In Kentucky, it would seem, that a submission of all demands, concludes only as 
to such matters as were actually brought before the arbitrators. This was noticed 
ante, note 591, p. 841 ; and we there saw, that the same doctrine prevails in several 
other states. In Engleman’s ex'rs v. Englenian, (1 Dana, 437,) the plaintiff sued the 
e^cutors of his father for work done by the former, for the latter, during his life time, 
in 1828, and 1829. The executors proved, that after the father’s decease, they and 
the plaintiff, to avoid a law suit, submitted, by parol, the plaintiff’s claim for compensa- 
tion for services, to arbitrators, who awarded two hundred dollars for the year 1829. 
It appeared that the plaintiff was an infant, during 1828; and the court held the 
award a bar. The decision does not go upon the ground that the award (the 
whole demand as well for 1828 as 1829, being included within the submission,) must 
necessarily be conclusive against the claim for 1828 ; it however affirms, that the sub- 
mission and award, independent of any other evidence, would afford a presumption 
that the arbitrators had taken the whole [claim into consideration, rejesting that for 

Vol. I.* 131 


Digitized by ^ooQle 



1042 


Of Depositions , Inquisitions , <£c. Cb. 4.] 

1928, and allowing that for 1829. The decision also proceeds upon deductions from 
the testimony of the arbitrators, which was admitted to show what passed on the hear- 
ing before them, and what was considered in making their award. Further, as to this 
doctrine in Kentucky, and when parol evidence is admissible in aid ot an award, to 
show what was passed upon by the arbitrators, see Shackleford v. Purket, 2 Marsh. 
(Ken.) Rep. 435, et seq. stated in the next preceding note. See also, as to parol evi- 
dence, ante, note 591, p. 841, and note 692, p. 971, 2. 


NOTE 699— p. 381. 

In New-York, it is provided by statute, that whenever a judgment upon any con- 
viction shall be rendered in any court, it shall be the duty of the clerk thereof, to enter 
such judgment fully in his minutes, stating briefly the offence for which such convic- 
tion shall have been had ; and the court shall inspect such entries and conform them 
to the facta. (2 R. S. 739, § 5.) 

Another section makes it the duty of the district attorney, upon the requisition of 
the clerk, to prepare for him a statement of the offence of which any person shall be 
convicted, as the same is charged in the indictment, to be entered in the minutes of 
such clerk ; but the court is enjoined to inspect that also. (Id. § 6.) 

Within ten days after the adjournment of any court, at which any convictions for 
offences shall have been had, the clerk is required to make out and certify a transcript 
of the entry in his minutes, of all such convictions, and the sentences thereon ; and to 
transmit the same by mail to the secretary of state. (Id. § 7.) 

* . The secretary of 6tate is to file such transcripts, and on being required by the attor- 
ney general or district attorney of any county, he is to furnish exemplifications of a 
pprt or the whole thereof, under his seal of office; which exemplifications are declared 
sufficient evidence on the trial of any person for a second or subsequent offence, of the 
conviction stated in the transcript. (Id. § 8.) But neither such transcript, nor the 
exemplification thereof, is evidence of such conviction in any other case. (Id. § 9.) 

A copy of the minutes of any conviction, with the sentence of the court thereon # 
entered by the clerk of any court, duly certified by the clerk in whose custody such 
minutes shall be, under his official seal, together with a copy of the indictment on 
which such conviction shall have been had, certified in the same manner, is also 
declared evidence in all courts and places of such conviction, in all cases in which it 
shall appear by the certificate of the clerk, or otherwise, that no record of the judgment 
on such conviction, has been signed and filed. (Id. § 10.) . 

It is also provided in respect to courts of special sessions, that the magistrates hold- 
ing them, except in the county of New-York, shall, when any conviction is had before 
them, make a certificate of such conviction under their hands, or under the hands of 
any two of them, in which it shall be sufficient to state briefly, the offence charged,' ’and 
the conviotion and judgment thereon, and if any fine has been collected, the amount 
thereof, and to whom paid. (2 R. S. 717, § 38.) 

Within twenty days after such conviction, the said magistrates shall cause such 
certificate to be filed in the office of the clerk of the county in which such conviction 
shall be had. (Id. § 39.) And every such conviction, made and filed under these 
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provisions, or a duly certified copy thereof, is declared evidence in all courts and places 
of the facts stated therein. (Id. § 41.) 

As to courts of special sessions in the city and county of New-York, it is provided, 
that the magistrates holding them, shall not be required to certify transcripts of con- 
victions had therein ; nor need such transcripts be filed ; but a duly certified copy of 
any such conviction, made by the clerk of such court, is rendered evidence in all courts 
and places. (2 R. S. 598, § 53, ed. of 1836.) 


NOTE 700— p. 382. 

Certain certificates, in New-York, are made prima facie evidence of marriage. It 
is there provided, that a magistrate or minister, by whom a marriage shall have been 
solemnized, shall furnish on request, to either party, a certificate, specifying, 1. The 
names and places of residence of the parties married, and that they were known to 
him, or were satisfactorily proved, by the oath of a person known to him* to be the 
persons described in such certificate, and that he had ascertained that they were of 
sufficient age to contract ; 2. The name and place of residence of the attesting wit- 
ness or witnesses ; and, 3. The time and place of such marriage. The certificate 
shall also state, that after due inquiry made, there appeared no lawful impediment to 
8(ich marriage; and it must be signed by the person making it. (2 R. S. 140, § 13.) 
Provision is made by which the certificate, when signed by a magistrate, may be filed 
in the office of the clerk of the city or town where the marriage was solemnized, or 
where either of the parties reside, if the same is presented to the clerk within six 
months after the marriage ; and the clerk is to enter the same in a book to be provided 
by him, in the alphabetical order of the names of the parties, and in the order of time 
in which such certificate shall be filed. (Id. § 14.) The certificate, when signed by 
a minister, may be filed and recorded in like manner, if there be eudorsed thereon, or 
annexed thereto, a certificate of any magistrate residing in the same county* setting 
forth that the minister, by whom the marriage certificate is signed, is known personally 
to the magistrate, and has acknowledged the execution of the certificate in his pres- 
ence; or that the execution of such certificate, by a minister or pnest of some relig- 
ious denomination, was proved to such magistrate by the oath of a person known to 
him, and who saw the certificate executed. (Id. § 15.) The entry of the certificate 
to be made by the clerk, shall specify, 1. The names and places of residence of the 
parties married ; 2. The time and place of marriage ; 3. The name and official sta- 
tion of the person signing the certificate ; and 4. The time of filing the same. (Id. § 
16.) “ Every such original certificate, the original entry thereof, made as above 
directed, and a copy of such certificate, or of such entry duly certified, shall be receiv- 
ed in all courts and places, as presumptive evidence of the fact of sUch marriage. ** 
(Id.? 17.) 

In Massachusetts, they have a statutory provision on this subject ; but the certifi- 
cate of the clergyman, it seems, is not admissible in favor of the libellant, for the pur- 
pose of proving a second marriage of the husband during the life of the first wife # 
on a libel filed for divorce because of adultery. (Ellis v. Ellis, 11 Mass. Rep. 
92.) The certificate, it is said in the report, was “ such as is usually received as 


Digitized by ^ooQle 



1044 


Of Depositions , Inquisitions , fyc. [Ch. 4. 

evidence of a lawful marriage in prosecutions of this kind and lienee, we infer, 
that such certificate would be evidence in an ordinary case, to prove a lawful 
marriage.. If so, our position, incidentally introduced, ante, note 415, p. 543, 
and for which, Ellis v. Ellis was cited, is to be received with the qualification above 
shown. It is settled, that tl*e record of the certificate, kept by the magistrate or 
minister solemnizing a marriage there, and founded upon the certificate merely, is 
evidence of the fact of the marriage. (Inhabitants of Milford v. The Inhabitants of 
Worcester, 7 Mass. Rep. 48. See also, Commonwealth v. Littlejohn, 15 id. 16S. 
Commonwealth v. Norcrosa, 9 id. 492.) 

See post, p. 408, et seq. of the text and notes, as to registers of marriages, &c. 


NOTE 701 — p. 382. 

The certificate of the secretary of state of the general government, under his seal 
of office, that a particular person had been recognized by the department of state as 
a foreign minister, has been received as full evidence of his official standing. (United 
States v. Benner, 1 Baldw. Rep. 234.) This was on an indictment for arresting the 
person so accredited, contrary to an act of congress. Likewise on an indictment for 
an assault and battery upon an attach^ and secretary to the legation of Spain, the cer- 
tificate of the secretary of state was held the highest and best evidence of the official 
character of the complainant. (United States v. Liddle, 2 Wash. C. C. Rep. 205.) 
In the latter case, the certificate was dated after the assault, and stated that Mr. Fe- 
ronda, charge d’ affaires of Spain, bad introduced the complainant as a gentleman 
attached to the legation, and performing the duties of secretary of legation* (See fur- 
ther, United States v. Ortega, 4 Wash. C. C. Rep. 531.) 

The certificate of an American consul, residing m a foreign country, attesting the 
official character of a person there, is not evidence ; because, as it seems, it is not 
within the range of consular duties. (Stein v. Stein’s curator, 9 Lou. Rep. (by Curry) 
277, 280, 1. See also Las Cagga3 v. Larionda’s syndics, 4 Mart. Lou. Rep. 283, 4, 5, 
et seq. ; Church v. Hubbart, 2 Cranch, 236, 7, 8, S. P.) 

Where the official character of a notary abroad is sought to be proved, a certificate 
under the national seal of the foreign country, attesting that the person certifying the 
instrument is a notary by regular appointment, would be evidence. Semble ; (Las 
Caggas v. Larionda’s syndics, supra.) 

In New-Hampshire it has been held, that the certificate of a county clerk in New- 
York, under the seal of the county, is competent evidence to show that an individual, 
who had acted as magistrate in taking a deposition in the latter state, was in fact a 
justice of the peace. The decision goes upon the ground, that the evidence of the 
due appointment of justices, in New-York, is found in the clerks’ offices of the respec- 
tive counties, and that the clerk of the county in which the justice resides, is the proper 
certifying officer to these facts. (Dunlap v. Waldo, 6 New-Hamp. Rep. 450.) 


NOTE 702— p. 382. 

The certificate of an officer, by way of attesting an independent fact, and not to 
authenticate copies, 8cc. is hardly ever admissible, unless rendered so by positive stat- 
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utory enactment Accordingly, the certificate of the secretary of North Carolina, that 
a grant had not been recorded in his office, was held, in Tennessee, to be no evidence. 
The business of a keeper of records, say the court, is not to certify the official order of 
papers from which official facts are inferred. The general scope and substance of the 
certificate might more properly furnish matter for a deposition. (Ayers v. Stewart, 1 
Overton’s Tenn. Rep. 221.) On the same principle, the certificate of a clerk, contain- 
ing a historical account of the proceedings of a court, has been held inadmissible ; 
he should certify a copy. (Barry’s lessee v. Rhea, 1 id. 345. Wilcox v. Ray, 1 Hayw. 
Rep. 410.) So too of the like certificates to prove the loss of papers, which, it is said, 
must be shown in the ordinary way of proving other facts. (Robinson v. Clifford, 1 
Wash. C. C. Rep. 1 , 2. Wilcox v. Ray, 1 Hayw. Rep. 410.) Though this is other- 
wise in Pennsylvania. (Sec Ruggles v. Alexander, 2 Rawle, 232.) 

In New-York, it is provided by statute, that when any officer, to whom the legal 
custody of any document or paper shall belong, shall certify under his official seal that 
he has made diligent examination in his office for such paper, and that it cannot be 
found, such certificate shall be presumptive evidence of the facts so certified in all 
causes, matters and proceedings, in the same manner, and with the like efTcct, as if 
such officer had personally testified to the same. (2 R. S. 552, § 12.) 

The general principle as to certificates of an independent fact, seems to have been 
acted on in Vermont in the following case: The defendant in ejectment, in establish- 
ing a vendue title arising out of the collection of special taxes, produced a certificate 
from the clerk stating at what sum the committee’s account of their expenditure of 
tax, prior to the sale, was allowed. Held inadmissible, and that a certified transcript 
of the record of the account kept by the clerk, and of the allowance upon the same, 
was the only legitimate evidence. (Coit v. Wells, 2 Verm. Rep. 318.) 

So, in North Carolina, where the clerk was authorized, by statute, to certify the re- • 
cord of certain bonds, and he certified that “ the following and none other were the 
bonds,” &c. ; held, that what the clerk had attested as a record was admissible, but 
that which he certified, not as a record, but a fact, viz. that no other bonds were given, 
was not evidence, because he did not do it officially. (Governor v. McAfFce, 2 
Dev. 15, 18.) This doctrine prevails in Massachusetts. (Oakes v. Hill, 14 Pick. 
Rep. 442.) And, semble , in New-York. (Wolfe v. Washburn, 6 Cowen’s Rep. 
261, 265.) 

In Ohio, where, in making title under a judgment and execution, the execution, as 

certified by the clerk, varied from the judgment, held, that though the fact of such 
execution having issued on the judgment produced, might be shown, notwithstanding 
the variance, yet it could not be 'established by the clerk’s certificate. His certificate 
is good so far as it relates to matter of record, or copies of papers filed in his office. 
But he cannot certify independent facts, within his knowledge ; to prove such things 
he should be sworn. (Bank of the United States v. White, 1 Wright’s Rep. 51, 52.) 

In respect to the power of authenticating copies of records, it has been said to be a 
general principle, that a public officer, whose duty it is to keep the originals, may cer- 
tify copies, and these shall be admitted. (See per Marshall, C. J., United States v. 
Percheman, 7 Peters’ Rep. 53, 85.) Quere. These certificates we shall have occa- 
sion to speak of hereafter, under subsequent heads, and we shall not notice them par- 
ticularly here. 
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In general, where an officer is not required by law to certify his doings, and hie does 
so, his certificate is not evidence. (Hathaway v. Goodrich, 5 Verm. Rep. 65. Ste- 
phen v. Clements, 2 New-Hamp r Rep. 390.) Both of these cases were instances of 
certificates upon process by way of return, when no such return was authorized. In 
those cases where the law has made it the duty of an officer to make a return, and 
holds him responsible for its truth, it is generally evidence. This doctrine and the 
distinction adverted to, will be found recognized and illustrated by various cases oc- 
curring hereafter, when we come to speak of the returns of sheriffs and other officers. 

It is moreover another rule, that even where an officer is authorized by statute to 
certify, and his certificate is rendered evidence, the statute is not to be so construed 
as to authorize him to certify to what he must necessarily derive from mere hereeay, 
unless the legislature have so expressly enacted. (See Johnson v. Hocker, 1 Dali. 
406, stated infra ; also per Gibson, J., Stewart v. Allison, 6 Serg. &. Rawle, 324, 329, 
et seq.) Accordingly, in North Carolina, where the certificate of an adjudant general 
is made evidence by statute of certain delinquencies in not making returns; held, that 
it was not evidence of such delinquincies as consisted in neglecting to make returns to 
other officers, but only of such as related to returns to be made to himself; for, in re- 
spect to the former, he could have no official knowledge, and must rely entirely upon 
hearsay. (Governor v. Jeffreys, 1 Hawks’ Rep. 207. See Governor v. BeH, 3 
Murph. 331.) Upon the same principle, a law of congress, authorizing transcripts of 
treasury accounts to be received as evidence, was held to extend to such accounts only 
as arose through the direct official dealings of the department ; and ah account for 
moqies received by a deputy commissary, from a deputy quarter master, to the use of 
the United States, is not within the provision. “An account stated at the treasury 
department,” say the court, “ which does not arise in the ordinary mode of doing bu- 
siness in that department, can derive no additional validity from being certified under 
the act of congress. Such a statement can only be regarded as establishing items for 
moneys disbursed through the ordinary channels of the department, where the trans- 
actions are shown by the books. In these cases, the officers may well certify, for they 
must have official knowledge of the facts certified. But where moneys come into the 
hands of an individual, as is the case under consideration, the books of the treasury 
do not exhibit the facts, nor can they be officially known to the officers of the depart- 
ment. In this case, therefore, the claim must be established, not by the treasury state- 
ment, but by the evidence on which that statement was made.” (United States v. 
Buford, 3 Peters’ Rep. 12, 29.) 

And where an officer’s certificate is made evidence, by statute, of certain facts, he 
cannot extend its effect to others, by incorporating them with those to which he is au- 
thorized to certify. Accordingly, in North Carolina, under the statute above referred 
to, in an action brought to recover a penalty irpposed upon a militia officer for delin- 
quency in not making a return ; held, that the adjutant general’s certificate could not 
reach beyond the fact of the delinquency, and though he had also certified that the 
defendant was an officer, yet the court decided that the certificate was no evidence of 
this, but that it must be proved independently. (Governor v. Bell, 3 Murph. Rep. 
331.) So, though the certificate of the inspector of ashes, in the city of New-York, is 
made presumptive evidence by statute, (1 R. S. 548, § 66, 67,) of the facts contained 
in it, yet this must be .understood in reference to those facts to which the statute has 


Digitized by 


Google 



1047 


Sect. 2.] Of Depositions, Inquisitions, fyc. 

authorized him to certify, viz. the fact of inspection, the quality, weight, tare, crust- 
ings, scrapings, &c. These he may certify ; but not as to the title. In respect to 
the latter, he has no power to certify, and his certificate will not be regarded as evi- 
dence on questions relating to it. (Williams v. Merle. 1 1 Wend. 80, S2.) See Gov- 
ernor v. McAffee, 2 Dev. 15, 18, stated supra. In such cases, the certificate is not 
to be rejected altogether, but such parts as are pertinent and official may be read. 
Thus, in an action on a bond in Pennsylvania, a certificate of an officer was intro- 
duced, which, by the local law, was competent evidence of payment, but which also 
stated that a tender had been made to the plaintifT in the suit, in the presence of H. 
and R., and that he had refused to receive it ; M’Kean, C. J., delivering the opinion, 
said : “ We certainly should not permit Mr. S., (the certifying officer,) if he were here 
present, to swear that he was told that such persons were present at the tender: but 
the question is, whether, having certified what he ought not to certify, the whole ought 
to be rejected. We think it ought not. The paper should be admitted to prove that 
payment was made agreeably to the act of assembly, at the time mentioned. All the 
rest may be struck out; or indeed, only so much as goes to that point may be read 
and admitted to be proved.” He accordingly read to the jury so much as related to 
the receipt, and suppressed the rest. (Johnson v. Hocker, 1 Dali. 406.) See Wolf 
v. Washburn, 6 Cowen’s Rep. 265. 

Certificates are to be confined, in their operation and effect, to the speci al p urposes 
contemplated by the law authorizing them. Accordingly, in New-Jersev, a certificate 
of surveyors of highways, or in the New-York phrase, “fence-viewers,” adjudging 
where the parties therein mentioned should set their partition fence, is not admissible 
evidence on the question of title. The order of the surveyors is intended by statute 
for fixing the place of a temporary partition fence, until the place shall be legally set- 
tled, and to enable the party making the fence to recover from the other his just pro- 
portion of the expense. (Corlis v. Little, 1 Green’s Rep. 229.) 

The certificate must be by the proper officer. The certificate of Mr. Nourse, re- 
gister of the treasury department of the general government, under his hand, was 
offered to show that certain receipts, copies whereof were annexed, were on file in his 
office. This was accompanied by the certificate of the secretary of the treasury, under 
the seal of the department, that Mr. N. was register; yet held, not evidence; for 
though the register might have the custody of the papers, yet he is not authorized by 
law to certify them. (Bleecker v. Bond, 3 Wash. C. C. Rep. 529.) The certificate 
should, in general, be by the officer who has, at the time, the legal custody of the evi- 
dence. Thus, to prove certain passengers, imported by the defendants into Pennsyl- 
vania, toA>e convicts, and to have undergone punishment in the Spiel-House of Ham- 
burgh in Germany, a written report was returned with a commission issued in the 
cause, containing a list of the convicts in the Spiel-House, which report appeared to 
have been signed by the late directors of the Spiel-House. The court considered the 
paper as not competent evidence. “ It is not,” say they, “ an official paper certified 
by the proper officers, who at the time had the custody of the Spiel-House or of the 
books. They style themselves late directors.” (Jones q. t. v. Ross, 2 Dali. Rep. 143.) 

We had occasion to observe, ante, note 489, p. 674, that all certificates, receipts, 
accounts stated, or other papers, framed by private persons, stood upon the footing of 
mere naked hearsay, and that they were never allowed to possess any intrinsic force 
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as evidence against third persons. This principle was directly held in two recent cases 
in Pennsylvania, in one of which it was decided, that a certificate of a third person, of the 
amount of a debt due by him to the defendant, could not be received to affect the rights 
of the plaintiff; (Pauli v. Mackey, 3 Watts’ Rep. 110, 124;) and in the other, that 
a schoolmaster’s receipt was no evidence of payment against any one but himself. 
(English v. Hannah, 4 id. 424.) See also S. P. Cutbush v. Gilbert, 4 Serg.'fc Rawle, 
551, 555, 6. So the certificate of an attorney, to prove that a judgment had been ob- 
tained on certain notes, was held inadmissible. (Tuthill v. Davis, 20 John. Rep. 285.) 
A number of cases, standing on the same principle, will be found ante, note 432 ; see 
particularly, id. p. 563, 4, 5, 6, et seq. 

Certain receipts of public officers have made an* exception. In Louisiana, tlie re- 
ceipt of the receiver of public moneys, for goverraent lands, has often been held suffi- 
cient to show that the title is out of the government. (Newport v. Cooper, 10 Lou. 
Rep. (Curry) 155.) Similar receipts are admitted in Pennsylvania, but their extent 
and fpree as evidence, we are unable precisely to ascertain. See Goddard v. Glonin- 
ger, 5 Watts’ Rep. 209, 219, and the cases cited at the latter page ; also, Cluggage’a 
lessee v. Swan, 4 Binn. Rep. 150. Where land has been sold for taxes, a receipt of 
the treasurer for the surplus bond required of the purchaser by the act of assembly, is 
evidence in favor of the purchaser of the fact that such bond had been executed and 
delivered. (Fager v. Campbell, 5 Watts’ Rep. 287.) Payment for land, made to the 
officers of the land office, may be proved in that state by the officer’s receipt. On the 
same principle it has been usual to admit the receipts or certificates of deputy survey- 
ors for their fees and expenses of survey. But a certificate of the latter kind, given 
after the deputy had ceased to hold the office, attesting the fact of his having received 
the fees, &c. at a previous time, and not at the time the money was paid, is not evi- 
dence to affect third persons. (Cluggage’s lessee v. Swan, 4 Binn. Rep. 150.) See 
ante, note 479, p. 641. 

In respect to foreign certificates, they have occasionally been admitted as well as re- 
jected upon grounds from which it is difficult to deduce any rules of a very general 
nature. Where it is probable that the officer of another country would not make a 
deposition, his certificate has been received. Thus, to prove that the governor of the 
island of St. Thoma9 refused a captain’s petition for leave to take away the cargo of 
a vessel, the governor’s certificate, given at the time of the petition, was offered; it 
was not under seal, but was proved to be in his hand writing, and the court admitted 
it,8aying, “ The certificate is of an official act, given at the time, by which it appears 
the captain petitioned for leave to take away the cargo, which the governor refused. 
We know no way by which that fact could be better proved than by this certificate, 
unless the deposition of the governor had been taken, which it is not to be supposed he 
would have consented to give. This is very different from evidence of matters not 
official, in which latter case such certificate could not be admitted.” (United States 
v. Mitchell, 3 Wash. C. C. Rep. 95, 96.) In another case, the certificate of the col- 
lector of Havana was offered ; it was under his official seal, and stated the arrival of a 
certain ship at that place for the purpose of watering ; that to effect this object, the 
captain was obliged to present himself to the intendant general of the royal armies and 
treasury, by whom the ship’s cargo was decreed to be sold, on account of the scarcity, 
at that place, of the articles of which it consisted. It appeared that the collector was 
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authorized to grant such a certificate, by a local law of Cuba, and indeed that he alone 
could do so ; but the court denied that it was evidence. “ We admit,” say they, “ it 
is an authentic instrument ; but still it is only an cx parte certificate of a fact, which 
the officer was authorized to certify. But it is not the best evidence which the case ad- 
mits of. because the deposition of the officer might have been taken ; and it was impor- 
tant for the defendant to have had the privilege of cross-examining, particularly for the 
purpose of eliciting the true cause of the order of sale.” (Wood v. Pleasants, S Wash. 
C. C.Rep. 201,203.) Washington, J., added, that although it appeared that the Spanish 
verb, which in this certificate was translated “ decreed,” means also “ ordered, resolved, 
determined,” and does not necessarily imply that it was in writing ; yet that the decrees 
of every civilized country, in respect to the sale or disposition of property, ought to be 
presumed written until the contrary appears. If, he said, it had appeared that the de- 
cree was not in writing, evidence of its purport, taken in a proper manner, might be 
received ; or if it had appeared that the officer who gave the certificate, would not be 
permitted, by the government of Havana, to give a deposition, inferior evidence, in 
that case, might be received. (Id. p. 203.) Peters, J., gave no opinion on the last 
point, and doubted whether the decree should be presumed in writing. 

The following miscellaneous cases, relate to certificates under various local regula- 
tions, with some of which we are unacquainted. They are introduced here, because 
they do not seem to range very properly under any subsequent head of this volume. 

Sheriff's certificate of sale. In New-York, the sheriff or officer making sale of 
real estate by virtue of an execution, is required by statute to make out and subscribe 
duplicate certificates of such sale, containing ; 1. a particular description of the premises 
sold ; 2. the price bid for each distinct lot or parcel ; 3. the whole consideration money 
paid ; and 4. the time when such sale will become absolute and the purchaser be 
entitled to a conveyance pursuant to law. (2 R. S. S70, § 42.) One of such certifi- 
cates, within ten days after such sale, is to be filed in the office of the clerk of the coun- 
ty, and the other is to be delivered to the purchaser. If there be two or more purcha- 
sers, a certificate is to be delivered to each, (id. § 43;) and the original certificate, on 
being proved or acknowledged in the way required by law to entitle deeds to be record- 
ed, or a copy of such original, duly certified by the clerk in whose office such original 
is filed, is declared presumptive evidence of the facts therein contained. (Id. § 44.) 
The force of this certificate, as evidence, came under consideration in a recent case before 
the chancellor. A question was raised, whether the farm was put up for sale on condition 
that the prior incumbrancers were to be paid out of the purchase money. The deputy 
who sold the property, swore he thought J. Gale, (the purchaser and one of the defend- 
ants,) supposed, at the time of the purchase, that prior incumbrances were to be deducted 
from the amount bid. The certificate, filed pursuant to the statute, was made a part 
of the proofs in the case; and the chancellor said, that under the circumstances, it 
amounted to conclusive evidence to show that, at the time of the sale, the properly 
was not put up and sold on the condition pretended, inasmuch as the certificate was 
given for the entire amount bid, leaving prior incumbrances a lien upon the premises, 
to be paid by any creditor who might wish to redeem in addition to the amount of the 
purchase money. M The giving such a certificate,” he justly said, “ would be a fraud 
upon creditors having a right to redeem, if the sheriff did in fact sell the property 
upon the condition of having prior incumbrances paid out of the purchase money. 

Vol. I .• 132 
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The certificate is the only legal evidence, which has been given in the present case as 
to the terms of the sale, or the amount of the bid ; and the sheriff’s present supposi- 
tion, as to what the purchaser then thought, cannot now be received to falsify his offi- 
cial certificate, given at the time of the sale.” (Bartlett v. Gale, 4 Paige, 503, 508, 9.) 

In Illinois, a sheriff’s certificate of the sale of real estate is no evidence pf title in 
the purchaser without producing the judgment. (Curtis v. Swearingen, Breese, 160.) 

Certificate of sale of a vessel . In Louisiana, the certificate of a parish judge, who, 
in his capacity of auctioneer, had sold a vessel which had been stranded and protested, 
was held good evidence of the mere fact of sale, but not of the circumstances which 
authorized the sale. (Peck v. Gale, 3 Mill. Lou. Rep. 320, 325.) 

Certificates of register of the land office . In Illinois, the certificate of the registers 
of the respective land offices are not evidence per se ; they have no public seal to au- 
thenticate their signatures, and their hand writing must be proved ; for the court will 
not officially recognize such signatures. (Tail v. Goodtitle, Breese, 156.) 

Certificate of commissioners of forfeitures. In New-York, the certificate of the 
commissioners of forfeitures, made pursuant to the 26th section of the act of May 12, 
1784, (Laws N. Y. Greenl. ed. 139,) is not evidence of title ; nor is it evidence from 
which the delivery of a deed by the commissioners can be presumed. (Jackson y. 
Miller, 6 Cowen’s Rep. 751.) 

Certificate of a deed having been recorded. In Massachusetts, the certificate of a 
recording officer, on the back of a deed, attesting the fact of its having been recorded, 
is only prima facie evidence, and may be contradicted. (Hastings v. The Blue Hill 
Tump. Corp.,.9 Pick. 80.) See post, as to <s proof of deeds, agreements, &c.” 

Certificate of cancellation of a mortgage. In Louisiana, the certificate of the re- 
corder of mortgages, is prima facie evidence of the facts expressed in it respecting the 
cancelling of a mortgage. It may be contradicted, but it is not sufficient to destroy its 
effect, to show that it was granted on irregular testimony : it must be shown positively 
false in point of fact. (Lafarge v. Morgan, 1 1 Mart. Lou. Rep. 462, 525, 6, 7.) 

Certificate of surveyor of highways. In New-Hampshire, the certificate of a sur- 
veyor of highways, of his doings upon his warrant, are not evidence in his favor. The 
reason given is, that his warrant is not returnable process. The law has y not made it 
his duty to certify his proceedings upon it, nor is he in any wise rendered responsible for 
the truth of any return he may make. (Davis v. Clements, 2 New-Hamp. Rep. 390.) 

Certificate of election of the trustees of a religious society. In New-York, the act in 
relation to the incorporation of religious societies, directs that the inspectors, or pre- 
siding officers, “ shall immediately” after the election of trustees, “ certify under their 
hands and seals, the names of the persons elected,” &c. (3 R. S. 207, ed. of 1836, § 3.) 
A certificate under this section has been held evidence of the validity of the election of 
trustees, though the same was made some months after the election, and though two 
others like it, respecting the same election, had been made by the inspectors before. 
“ The statute,” say the court, “ is directory to the presiding officers, to certify the 
result immediately ; but should they refuse or neglect to do so, the church is not to be 
without officers ; the votes of the members cannot thus be rendered ineffectual.” (The 
Peoplew. Peck, 11 Wend. Rep. 604,611.) 

Certificate of a collector of taxes. In VeVmont, a collector of taxes cannot make his 
certificate on the rate-bill or warrant, evidence in his favor. He is not a certifying 
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officer in this respect, nor is his rate-bill returnable process, (Hathaway v. Goodrich 
5 Verm. Rep. 65.) 

Certificate under inspection laws . In New-York, an inspector’s mark, or certificate, 
under 2 R. L. 340, providing for the inspection of sole leather, is not conclusive evi- 
dence as to the quality of the leather; but it may be shown, by witnesses, to be of a 
quality different from that denoted by the stamp. So held, in an action on a contract to 
deliver sole leather, where the defendant relied upon a tender, and the question was as 
to the quality of the leather tendered. (Clintsman v. Northrop, 8 Cowen’s Rep. 45.) 
As to a certificate of inspector of ashes, in New- York, when evidence, and of what facts, 
see Williams v. Merle, 11 Wend. 80, 82, stated supra. 

Certificate as to completion of drawing lottery tickets . In Pennsylvania, the certi- 
ficate orthe commissioners superintending the drawing of lottery tickets, under the act 
of 4th April, 1798, has been held evidence of the time when the drawing was finished, 
but not conclusive. (Neilson v. Mott, 2 Binn. Rep. 301, 306, 7.) 

Certificate of a justice of the peace. In Louisiana, the courts recognize the capacity 
of justices of the different parishes, appointed by the governor with the approbation of 
the senate. And an authorized certificate of one of them will not be rejected, because 
in the date of it he omitted to state of what particular parish he was a justice. (Despeau 
v. Swindler, 3 Mart. Lou. R. N. S. 705.) So held, as to a justice’s jurat to an affidavit. 

<M.) 


NOTE 703— p. 382. 

In New-York, in an action under the old law for regulating highways, (2 R. L. 
277,) brought to recover the penalty imposed for an encroachment, the certificate of 
the jury finding the encroachment under the 26th section, was held conclusive evidence 
of the fact that such encroachment existed. (Bronson v. Mann, 13 Johns. Rep. 460. 
See Fleet v. Youngs, 7 Wend. 291, 300. Pugs ley v. Anderson, 3 Wend. 468, 470.) 
So also, doubtless, with regard to the like certificate under 1 R. S. 522, § 107. 

These, and the like certificates, it will be seen at once, partake of a judicial charac- 
ter, and their effect, as well as admissibility, are frequently determined by reference to 
proceedings of that nature. The following cases belonging to this class, may as well 
be noticed here. 

In Swan’s lessee v. Hughes, (1 Wash. C. C. Rep. 216,) it was held, in the United 
States circuit court in Pennsylvania, that the certificate of the commissioners of Vir- 
ginia, appointed under a law of that state to adjust the claims for settlement and pre- 
emption rights to lands, having been obtained by S., ex parte,. without notice to M., 
was not evidence in favor of the former against the latter, to establish S.’s prior settle- 
ment. “ If M. had been before the commissioners,” say the court, “ it would have 
been otherwise.” (Id.) 

An officer authorized to ascertain and certify certain facts, is confined to the power 
given him, and if he certifies to such facts, and others beyond the power conferred 
upon him, his certificate so far as the excess is concerned, will be regarded as null and- 
void. (See the cases cited, ante, note 702, p. 1046,7, particularly Williams v. Merle, 
11 Wend. 80, 82.) 

In Massachusetts, the certificate of the two justices of the peace under the poor 
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debtor act, that the return of the notification to creditors was according to law, is con- 
clusive as to that fact, if the justices had power to act. The statute renders it the duty 
of the justices to examine the return, and their certificate is treated as an adjudication, 
which may not be controverted, save for lack of jurisdiction. (Haskell v. Haven, 5 
Pick. Rep. 404.) 

The principle was applied to a certificate of a justice and two freeholders, under the 
North Carolina statutes relating to damages done by cattle, the duties of which offi- 
cers seem analogous to those of the New-York fence viewers. (Nelson v. Stewart, 2 
Murph. Rep. 299.) 

The certificate of a magistrate under the U. S. constitution and law of congress, 
that a black man is the slave of the one claiming him, is conclusive, in de homine reple - 
giando , that he is such slave according to the laws of the state where his alleged 
owner resides. (Jackson v. Martin, 12 Wend. 311, 329, 9.) See Fanny v. Mont- 
gomery, Breese’s Rep. 199. 

The certificate of a judge and justice, that the principal ought to be discharged 
from the jail limits, no defect of jurisdiction appearing on its face, is a conclusive de- 
fence in an action against the sheriff, or on the jail bond, for an escape. (Thorn- 
ton v. Robinson, Brayt. 199, 200.) 

In an action for an escape in granting the jail liberties, on taking sureties certified to 
be competent by two justices, their certificate is a conclusive protection to the jailor, 
being a judicial act. (Fullerton v. Harris, 8 Greenl. Rep. 89S, 397.) 

The same principle was applied to proceedings under the U. States statute for natur- 
alizing a foreigner. (Spratt v. Spratt, 4 Pet. 393.) The certificate of naturalization 
was held conclusive, in ejectment, as to title depending on the fact of naturalization. 
(Id.) See the certificate at length, id. 397, 8. But see Yaux v. Nesbit, 1 M’Cord’s 
Ch. Rep. 370, 1. 

A certificate of adjudication founded upon legal evidence, which is set out, is enti- 
tled to more credit, it would seem, than one granted without such means of ascertain- 
ing the truth. And, independent of any statute declaration on the subject, *a certifi- 
cate of mere matter of opinion, would not be evidence. (See per Ford, J., in Corlis v. 
Little, 1 Green ’8 Rep. 232.) 


NOTE 704— p. 382. 

In Louisiana, it is said, that with regard to " cases of protested bills of exchange, the 
certificate of a foreign notary public, authenticated by his seal of office, is received in 
the courts of the United States as full proof of the drawer’s refusal to accept or pay the 
bill ; and according to the commercial law of England, when a notary public resides 
in the place to which it is sent, no other evidence will be received of that fact, in a 
contest relating to a foreign bill. This is perhaps allowed for the benefit of commerce ; 
as delays necessary to obtain authenticity to the protest, under the great seal of the 
nation, may be considered as incompatible with the dispatch required in aid of fair and 
profitable commerce. It might be further remarked, that this evidence is never offered 
to prove the main fact in the case, which is always the signature of the drawer and 
indorsers. Whatever may be the reason for it, it is in such case an established rule of 
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evidence ; but we believe it does not extend further.” (Las Caggas v. Larionda’s 
syndics, 4 Mart. Lou. Rep. 283, 285, 6.) These notarial acts, done in a foreign state, 
are admitted as evidence in aid of Commerce, and their authenticity rests solely on 
commercial law. (Phillips v. Flint, 3 Mill. Lou. Rep. 146, per Matthews, J.) 

So, also, it has been said in Maryland, that “ a notary public, except in those cases 
where a protest by the lex mercatoria, as in cases of foreign bills, or by statute, has no 
authority to take a protest. The point of view in which the authority of this officer 
is lobe considered generally , relates to those commercial transactions occurring in one 
country, which are to be proved in another, or in which foreigners are interested ; and 
the office derives its existence from the courtesy of one nation to another ; and where 
he is to do certain acts by statute, the authority is limited to its designated object.” 
(Per Earle, J., Patterson v. Maryland Ins. Co., 3 Harr. & John. 71, 74.) But with 
respect to bills of exchange, a foreign protest is evidence in that state. And held, there, 
“ that the minutes of the proceedings of a foreign notary public, are to be considered 
as records under the courtesy of nations ; and that a copy, under the band and notarial 
seal of the notary, is sufficient evidence of the protest of a foreign bill of exchange for 
non acceptance.” (Bryden v. Taylor, 2 Harr. & John. 396, 399, 402.) 

But in Virginia, held, that the copy of a protest, certified by a notary of Liverpool 
to be a true copy of a London notary’s protest, was not evidence. (Fitzhugh v. Love’s 
ex’r, 6 Call, 5, 9, 10, 11.) 

A foreign protest of a bill of exchange, is evidence, without proof of the signature of 
the notary or other officer who signed it, (Canue v. Sagory, 4 Mart. Lou. Rep. 81,) 
or of his capacity as such. These notarial acts may be considered as an exception to 
the general rule, that the acts of a person assuming power as an officer of a foreign 
state, when contested in a court of justice, can have no weight dntil his capacity be 
proven. (Phillips v. Flint, 3 Mill. Lou. Rep. 146, 149, per Matthews, J.) 

That a notary’s certificate is, in general, only evidence of such acts as he does under 
the |eas mercatoria , has been recognized in several cases. Accordingly, a deed of par- 
tition, made and acknowledged in Alabama, before a notary, was held not" proved, in 
Louisiana, by such acknowledgment. (Phillips v. Flint, 3 Mill. Lou. Rep. 146, 148, 9. 
And see id. 151, S. P.) In England, the certificate of an American notary, under his 
seal, of the feet of a power of attorney having been executed in his presence, which certi- 
ficate was verified by the British consul, has been held nb evidence of the due execution 
of the power. There was a subscribing witness to the power, and the court say, “ Prob- 
ably, in a court of civil law, the notarial certificate would be sufficient ; but in a court of 
common law, we can only act upon the affidavit of the subscribing witness. We 
know of no instance in which the court have dispensed with such evidence of the ex- 
ecution of such an instrument.” (Ex parte Church et al. 1 Dowl. &, Ryl. 324. See 
also, S. P., Las Caggas v. Larionda’s syndics, 4 Mart. Lou. Rep. 283, 4, et seq.) 

In Maryland, it has been held also, that the protest of the master of a vessel, made 
before a notary, is not evidence. (Patterson v. Maryland Ins. Co., 3 Harr. & John. 
71. See the dissenting opinion of Chase, C. J., id. 75, 76.) As to protests of captains 
of vessels, see post, vol. 2, of the text, p. 56, and notes. 

We spoke, ante, note 489, p. 675, 6, et seq., of the admissibility of the entries of no- 
taries, in order to prove their acts in demanding payment, and giving notice of non- 
payment, upon promissory notes. At p. 676 it was mentioned that several of the states 


Digitized by ^ooQle 



1054 


Of Depositions, Inquisitions, <$*c. [Ch. 4. 

had passed statutes regulating domestic notarial evidence. Pennsylvania may be 
named as one of them, in addition to those there alluded to ; (see Stewart v. Allison, 6 
Serg. & Rawle, 324.) But the protest of a notary, a stockholder in the bank which 
is a party to the suit, is there held incompetent evidence to charge an endorser. 
(Bank v. Porter, 2 Watts’ Rep. 141.) The court go upon the ground, that the pro- 
test of a notary is his deposition to the truth of the facts contained in it ; and his posi- 
tion in the cause, is that of a witness deposing under the sanction of an official oath to 
which no temporal penalty is annexed. And they say, “ Can it be supposed that the 
legislature intended to make him competent, when he would not be heard under the 
sanction of a judicial oath, for the violation of which he would be exposed to the pains 
and penalties of perjury ? The danger to be apprehended from such competency would 
be imminent, as the defendant, being seldom able, from the nature and circumstances 
of the case, to disprove the protest but by the notary himself, would have no other re- 
source than the testimony of a witness not only interested against him, but substan- 
tially a party to the cause.” (Id.) The statute of New-York on this subject is stated 
ante, note 421, p. 550, 1. Louisiana, it seems, has a statute relating to protests as evi- 
dence. (See Gale v. Kemper’s heirs, 10 Lou. Rep. (Curry) 205, 6, et seq.) 


NOTE 705— p. 382. 

The reader will find the mode of proving an insolvent discharge in England advert- 
ed to, ante, p. 219 of the text. It is there seen that a discharge is not proveable by 
parol, nor by the acknowledgment of the party against whom it is sought to be used ; 
the proceedings ought to be produced. See also the case of Summersett v. Adamson, 
1 Bing. 73, and post, vol. 2 of the text, p. 229, n. (5), S. C. 

Under the insolvent act, 53 Geo. 8, c. 102, § 10, it has been held, that an order made 
by the insolvent court for the discharge, and delivered to the gaoler in whose custody 
the prisoner was, was evidence of the discharge. (Neale v. Isaacs, 4 Barn. & Cress. 
335 ; 6 Dowl. & Ryl. 484, S. C.) 

By the general insolvent act, 7 Geo. 4, c. 57, § 76, a copy of the petition, schedule, 
order, and other orders and proceedings under the act, purporting to be signed by the 
officer in whose custody the same shall be, or his deputy, certifying the sdme to be a 
true copy of such petition, schedule, order or other proceeding, and sealed with the 
seal of the insolvent court, shall at all times be admitted in all courts whatever, and be- 
fore commissioners of bankrupts and justices of the peace, as sufficient evidence of the 
same, without any proof whatever given of the same, further than that the same- is 
sealed with the seal of the said court as aforesaid. (Roscoe’s Ev. 244.) The power 
given by this clause of offering a certified copy in evidence, does not preclude the right 
of giving the original order of adjudication in evidence. (Northam v. Latouche, 4 
Carr. & Payne, 143.) 

Where the defendant pleaded that he was “ duly discharged,” and the plaintiff, in his 
replication, denied thatsuch discharge took place, held, that the defendant need not prove 
the filing of the petition, although that fact was essential to give jurisdiction. (Andrews v. 
Pledger, 4 Carr. & Payne, 271.) The only evidence, says Mr. Roscoe, which appears 
to be necessary under the plea of discharge is, the copy of schedule to show that the 
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defendant is discharged from the debt in question, and the copy of the adjudication to 
prove the actual discharge. (Rose. Ev. 244.) 

In* New-York, insolvent discharges are provided for by several statutes. Thus, 
“ Voluntary assignments pursuant to the application of an insolvent and his creditors.” 

E. S. 16, et seq.) So, “ proceedings by creditors to compel assignments by 
debtiore imprisoned on execution in civil causes.” (Id. 24, et seq.) Likewise, “ vol- 
untary assignments by an insolvent, for the purpose of exonerating his person from 
imprisonment.” (Id. 28, et seq.) And also, “ voluntary assignments by a debtor im- 
prisoned in execution on civil cases.” (Id. SI, et seq.) 

In respect to all discharges granted under these several N. Y. statutes, save the 
one list died, \t is provided, that they shall be recorded by the clerk of tbe county in 
w|d|D^they*ra respectively granted ; “ and the original discharge, the record thereof, 
and * transcript of such record duly authenticated, shall be conclusive evidence of 
tbe proceedings •nd facts therein contained. (2 R. S. 38, §19.) 
v A discharge reciting the facts necessary to give jurisdiction, is evidence of those 
feots; but it « still competent to show that there was a want of jurisdiction. (Bar- 
ber ^^Winalow, 12 Wend. 102, and cases there cited. See ante, note 694, p. 1016; 
aho Betts ▼. Bagley, 12 Pick. 572.) 


NOTE 706— p. 383. 

See S. P., State v.Twitty,2 Hawks. Rep. 441, 442; Lincoln v.Battelle, 6 Wend. 483; 
1 Starkie’s Ev. 196, 6th Amer. ed. ; also, ante, notes 552, 553, 554, as to the distinction 
between private and public statutes, and when they will be judicially noticed. 

By the revised statutes of New-York, the state printer is required to publish forth- 
with, in the state paper, every certified copy of a law which shall be delivered to him by 
.the secretary of state for that purpose. (1 R. S. 183, § 6.) The state printer is to 
furnish a proof of every law so published, to the secretary of state, to be by him re- 
vised and corrected. (Id. § 7.) And every law, so published, may be read in evidence 
from the paper in which it shall be contained, in all courts of justice in the state, and in 
all proceedings before any officer, body, or board, in which it shall be thought necessary 
to refer thereto, until three months after the close of the session in which it became a 
law. (Id. § 8.) All laws passed by the legislature, may be read in evidence from the 
volumes printed by the state printer. (Id. 184, § 12.) By an act of Dec. 10th, 1828, 
it is made the duty of the revisors, or any two of them, to certify the revised statutes 
to have been examined and compared by them with the original acts, and with the acts 
amending such originals ; and to deposit a copy so certified, in the office of the secre- 
tary of state, which shall be conclusive evidence of such statutes. (2 R. S. 778, § 13.) 
The certificate is required to be printed in each copy of the revised statutes, under thb 
direction of the revisors ; and every copy so printed by the printers employed for that 
purpose, in which such certificate shall be inserted, is allowed to be read in evidence. 
(Id. § 14.) By an act passed April 19ih, 1830, (L. N. Y. session 53, p. 285, § 1,) it 
is provided, that any persop or persons in the state, may print and publish the whole, 
or any part of the revised statutes, but to entitle a copy of a law so published to be 
read in evidence, there must be contained in the same book or pamphlet, a certificate 
of the revisors, that such copy is a correct transcript of tbe text of the revised statutes, 
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as published, except such typographical errors in the original as may be corrected in 
such copy, and except such parts as shall have been altered by acts of the legislature ; 
and that with respect to such pans, it conforms to the acts by wluch such alterations 
shall have been made. A copy of any of the statutes of New-York, certified by the 
secretary of state, and authenticated by his seal of office, would doubtless be good evi- 
dence of the existence of such statute. (See 1 R. S. 166, §§ 1, 4.) 


NOTE 707— p. S83. 

Where there is a clause in the act, declaring that it shall be taken to be a public 
act, and be noticed as such by all judges, &c. without being specially pleaded, it is not 
necessary to prove a copy examined with the roll, or a copy printed by the king’s 
printer, but it stands upon the same footing as a public act. (Beau Aont v. Mountain, 
10 Bing. 404.) For other purposes, however, as with regard to the recital of facts 
contained in it, this clause does not give the statute the effect of a public act. (Brett 
v. Beales, 1 Mood. & Malk. 421. See ante, note 554, p. 802, 3.) 

Where a statute contains provisions of a private nature, yet, if it also contain pro- 
visions of a public nature, it is frequently regarded as a public act (See ante, note 
552, p. 801, and the cases there cited ; also 1 Starkie’sEv. 196,6th Amer.ed.) 

To constitute a statute a public act, it is not necessary that it should be equally ap- 
plicable to all parts of the state ; but it is sufficient if it extends to all persons within 
the territorial limits described in the statute. (Pierce v. Kimball, 9 Greenl. 54.) The 
Massachusetts statute of 1829, c. 2, to regulate pilotage for the harbor of Boston, has 
been held a public statute, because the first section imposed a penalty upon every per- 
son who should violate its provisions. This was regarded as decisive of its character. 
(Heridia v. Ayres, 12 Pick. Rep. 334.) 


NOTE 708— p. 384. 

In Viner’s Abr. vol. 12, p. 81, it is stated, that “a private act, printed among the 
public acts, hath been allowed in evidence.” The general rule, however, in England, 
is the other way, and the usual proof is by means of a copy, proved upon oath to have 
been examined with the parliament roll. A private act may also be proved by an ex- 
emplification under the great seal. (1 Starkie’s Ev. 176, 177, 6th Amer. ed. Bull N. P. 
225. Roscoe’s Ev. 53.) 

In Pennsylvania, a printed volume purporting to have been printed by Francis Bai- 
ley, under the direction of T. M. Thompson, secretary of the commonwealth, pursuant 
to a resolution of the legislature, has been held good evidence of a private act. (Biddis 
v. James, 6 Binn. Rep. 321.) Indeed, the distinction in this respect, between private 
and public acts, has there been entirely abolished. (Id. 326, 7. See also Kean v. 
Rice, 12 Serg. &, Rawle, 203 ; Thompson v. Musser, 1 Dali. Rep. 462.) 

So, it seems, in the supreme court of the United States ; and there, also, a printed 
volume, purporting to have been printed by authority , in Virginia, has been deemed 
evidence of a private act. (Young v. The Bank of Alexandria, 4 Cranch, 387, 8 # 
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See also United States v. Johns, 4 Dallas 1 Rep. 412 ; 1 Wash. C. C. Rep. 363, 
S. C.) 

Whether such is the doctrine in Vermont, quere: (see Pearl v. Allen, 1 Tyl. Rep. 
311,313.) 

In Kentucky, the courts will judicially take notice of private as well as public acts, 
without their being formally proved in any way. (Halbert v. Skyles, 1 Marsh. Ken. 
Rep. 368, 9. Farmers and Mechanics Bank v. Jarvis, 1 Monroe, 4, 5.) 

In Massachusetts, the printed book of the printers to the general court, has been held 
not admissible as evidence of a private act An exemplification seems there to be ne- 
cessary. (The Proprietors of tire Kennebeck Purchase v. Call, 1 Mass. Rep. 483.) 

In New-York, also, the general rule was formerly admitted to be, that the printed 
statute book could not be used as evidence of private acts. But the rule was held not 
to apply, where the party against whom the evidence was adduced, was the individual 
for whose benefit the act was passed. (Duncan v. Duboys, 3 John. Cas. 125.) But 
now, by statute, all laws passed by the legislature may be read in evidence from the 
volumes printed by the state printer. (1 R. S. 184, § 12.) See ante, note 706, p. 
1055, 6. 

In respect to private acts as evidence with reference to the parties, see ante, note 
554, p. 802 ; also Farmers and Mechanics Bank v. Jarvis, 1 Monroe, 4, 5.) 

See also ante, notes 552, 553, as to when the courts will judicially notice private 
statutes. 


NOTE 709— p. 384. 

S. P., Burk’s ex’rs v. Tregg’s ex’rs, 2 Wash. Rep. 215 ; Patton v. Miller, 13 Serg. 
Zl Rawle, 254. See also Eisenhart v. Slaymaker, 14 id. 153, 155; Graham’s N. Y. 
Prac. 615; Tidd’s Prac. 689, 690 ; Roscoe’s Ev. 53 ; 1 Starkie’s Ev. 188, 6th Am. ed.; 
Green et al. v. Ovington et al. 16 John. Rep. 55 ; Adams v. Betz, 1 Watts, 425; 
Reed v. Hooper, 3 Price, 495. 

Where a record of a court is put in issue by a proceeding in the same court, the 
original record must be inspected ; and it is error if the court inspect a transcript only. 
(Anderson v. Dudley, 5 Call’s Rep. 529.) Accordingly, where the defendants pleaded 
no such record to a scire facias, on issue joined, the court below, upon inspection of a 
copy of the record, having given judgment for the plaintiff, the appellate court, on 
exception taken, reversed the judgment. (Burk’s ex’rs v. Tregg’s ex’rs, 2 Wash. 
Rep. 215.) 


NOTE 710— p. 385. 

See Roscoe’s Ev. 53 ; 1 Starkie’s Ev. 188, 6th Am. ed. ; Graham’s N. Y. Prac. 615. 


NOTE 711— p. 385. 


In New-York, the court will assume that the inferior tribunal has sent up the very 
record itself^ and act upon it as such, notwithstanding that in the return to the certio- 
Voir. I.* 133 
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rari, it is called a copy. (Wolfe v. Horton, 3 Cain. Rep. 86. Blake wHall, 5 Cow- 
en’s Rep. 37.) In practice, all the formalities mentioned in the text, are dispensed 
with; and an exemplified copy of the record of an inferior, or other tribunal, under the seal 
of the court, is admitted upon an issue of nul tiel record , without resorting to a certio- 
rari. (Vail v. Smith, 4 Co wen’s Rep. 71 , 72, per Woodworth, J. Graham’s N. Y. Prac. 
765, 6, 2d ed.) It is moreover expressly provided, that copies of all papers filed in the 
office of the county clerk, and transcripts from the books of record kept therein, certi- 
fied by such clerk, with the seal of his office affixed, shall be evidence in all courts in 
like manner as if the originals were produced. (1 R. S. 377, § 65. See also 2 id. 
403, § 59.) 

By immemorial usage, in Massachusetts, a copy of the records of the court of com- 
mon pleas, attested by the clerk, is received in evidence, in the supreme court, on an 
issue of nul tiel record ; (Ladd v. Blunt, 4 Mass. Rep. 402;) indeed, upon a writ of 
error or certiorari, nothing but the tenor of the record is sent up, which is only a copy 
attested by the clerk ; and it has never been the practice there to require the original 
to be transmitted. (Id.) 

In most of the United States, where a domestic record is put in issue by the plea of 
nul tiel record , the question arising upon it, though a question of /act, is one to be tried 
by the court, and not by the jury. (State v. Isham, 3 Hawks’ Rep. 185. Barker v. 
McClure, 2 Blackf. Rep. 14. Adams v. Betz, 1 Watts’ Rep. 425. Hill v. The State, 
2 Yerg. Rep. 248.) But, in New-York, it is provided by statute, that all issues of 
fact, joined in any court proceeding according to the course of the common law, shall 
be tried by jury, except in those cases where a reference shall be ordered. (2 R. S. 
409, § 4.) Under this provision, it seems, an issue of nul tiel record must be tried by 
jury. (Trotter &, Douglass v. Mills, 6 Wend. 512.) And, before the above statute, 
the supreme court held, that a replication of nul tiel record , to a plea of a judgment 
recovered for the same cause of action in the circuit court of the United States , must 
conclude to the country, and consequently that the issue must be tried by a jury. 
Their reasoning is thus: “ The circuit court of the United States, in relation to this 
court, is neither a superior nor an inferior court ; but is to be regarded as a court of 
another government. Their records, therefore, as to this purpose, are foreign records, 
and the verity of them must be tried by a jury. The original record of that court can- 
not be brought here to be inspected by this court ; nor can the tenor of it be brought 
in by certiorari or mittimus out of chancery.” (Baldwin et al. v. Hale, 17 John. 
$ep. 272.) 

In England it has been held, that a plea of nul tiel record, pleaded to an action of 
debt on an Irish judgment, must conclude to the country; for though since the union, 
such judgment is a record , yet it is only proveable by an examined copy, on oath, the 
verity of which is to be tried by a jury. (Collins v. Matthews, 5 East’s Rep. 473.) 


NOTE 712— p. 385. 

See the next succeeding note. 
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NOTE 71 S — p. 985. 

The term exemplification , in its strictly legal sense, ought to be understood as sy- 
nonymous with inspeximusy and as importing something beyond an ordinary certified 
copy under seal. (See Page’s case, 5 Coke’s Rep. 54.) The courts of this country, 
however, seem to have made no distinction, and certified copies under seal, have been 
very generally received in evidence upon the.sarae footing, and treated as entitled to 
the same measure of respect as exemplifications. 

The rule in respect to copies of records under the seal of a court, is the same with 
that which is mentioned in the text, (p. 385,) in respect to exemplifications under the 
great seal of chancery, viz. that, in general, the whole record which concerns the mat- 
ter in question, should be exemplified : for the court must be enabled to judge of the 
legal effect of the whole of it, which may be quite different from that of a part: a bare 
extract , therefore, is not the best evidence of which the case is susceptible. (Edmiston 
v. Schwartz, 13 Serg. & Rawle, 135. Vance v. Reardon, 2 Nott 8c M’Cord, 299. 
Dismukes et al. v. Musgrove, 8 Mart. Lou. Rep. N. S. 375, 381. Ingham v. Crary, 

1 Pennsylv. Rep. 389, 394.) In Louisiana, it is said, that the rule requiring the whole 
record to be certified, from its reason, does not apply, where the party offering the 
copy apprizes his adversary that it is incomplete, and proposes to introduce a trans- 
cript of the part omitted : for that rebuts the idea that there is any thing in the part 
omitted which would make against him. (Dismukes et al. v. Musgrove, supra.) The 
suppletory transcript, however, it is presumed, should be of as high authenticity and 
credit, as the defective copy which it is intended to supply. (See James’ lessee v. 
Stookey, 1 Wash. C. C. Rep. 330. Rex v. Bellamy, Ry. 8c Mood. N. P. C. 174, 5.) 
Where a party in the supreme court uf*Louisiana, claimed in virtue of a sale under a 
jufa., held, that the certificate authenticating the judgment on which the fi. fa. issued, 
need not state that the copy contains all the proceedings in/ the case. For, “lie who 
claims under ufi.fa. is only bound to produce the judgment on which it issued. When 
a case comes up to this court after a trial, entirely on documental evidence, the certifi- 
cate ought to certify that it contains all of it. But in other cases, the certificate is only 
that the copy is h true one.” (Thompson v. Chauveau, 6 Mart. Lou. Rep. N. S. 
458, 462.) And it has been held in that state, that a certificate of the clerk that the 
transcript contains the proceedings on file and of record , is presumptive evidence that 
it contains the whole proceedings, and therefore a transcript thus authenticated may 
be read. (Peck v. Gale, 3 Miller’s Lou. Rep. 320, 323, 4.) 

In New-York, where the plaintiffs claimed indemnity against a certain judgment 
recovered against them in Havana, which they had paid, held, that for the purpose of 
establishing the fact of a recovery and payment, it was not necessary to produce a 
certified copy of the whole record ; but that extracts, showing the recovery and satis- 
faction were admissible and, prvma facie , sufficient. (Packard et al. v. Hill, 7 Cow- 
en’s R4p. 434. See S. C. 5 Wend. 385, 393.) 

In Pennsylvania, a certificate from the prothonotary annexed to the exemplification 
of a record, that the paper is truly copied from the records , imports that it is a copy 
of the whole, and not a mere extract. (Edmiston v. Schwartz, 13 Serg. 8t Rawle, 
135.) So, if the clerk certify that the paper is a copy of the record , merely, this im- 
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ports that it is a copy of the whole. (Voris v. Smith, 13 Serg. & Rawle, 354.) In 
Edmiston v. Schwartz, supra, the court proceed upon the ground, that" a true copy” 
imports an~entire copy ; and in Voris v. Smith, supra, they say that M a copy of the 
record,” ex vi termini , means a copy of the whole. From the Subsequent .adjudication 
in Christine et al. v. Whitehall, (16 Serg. & Rawle, 98,) it would seem that the 
court were not called upon in either case to go so far, inasmuch as in both of them, the 
respective certificates had the words, “so fully and entire as it remained in court.” 
(Id. 106, per Huston, J.) And where a paper, purporting to be an exemplification of 
the records of an orphan’s court, was offered, stating that A. B. appeared and agreed 
to take certain lands, at the appraisement, and containing the decree of the court as- 
signing the lands to him, without setting forth the other proceedings, and certified 
thus: “I certify that the foregoing is a true copy of the original remaining in the 
office of the orphan’s court of York county held, that it was inadmissible. (Chris- 
tine et al. v. Whitehall, supra. See also Ingham v. Crary, 1 Pennsylv. Rep. 388.) 
Otherwise, it seems, if the officer had added the words, “ so full and entire as in my 
office it remains.” (Id. 107.) A paper containing short minutes of the proceedings 
in court, but not appearing to be a record of the whole proceedings, nor certified by 
the clerk to be a copy of any part of the record, is not evidence. (Barton v. The 
Commonwealth, Sup. Ct. April 20th, 1814, MS. Wharton’s Dig. 272, § 17. See 
Ingham v. Crary, 1 Pennsylv. Rep. S88, 394.) 

Several of the states have their peculiar local enactments with respect to the form 
of these certificates. In South Carolina, by a statute passed as early as 1721, copies 
Qf all records certified by the clerks of the respective courts, are allowed as evidence. 
This is deemed there, an act in derogation of the common law and to be construed 
strictly, and even without the aid of such a rule of interpretation, the court say, it ap- 
pears obvious that the legislature never intended by the term copies , to make extracts 
evidence; the terms themselves are of different import, and besides, the mischiefs of 
confounding them are too manifest to need exposure. Accordingly, where a pyrty 
claimed title to personal property under a sheriff’s sale, and produced a certified copy 
of the judgment and one execution ; and it appeared that an alias and a pluries had 
issued, of which extracts only were certified, and much irregularity being shown aa 
to the proceedings on the face of the certificate, held, that it was not even prism fade 
evidence. (Vance v. Reardon, 2 Nott & M’Cord, 299. See Thompson v. Chauveau, 
supra.) 

In New-York, by the revised statutes, it is expressly provided, that whenever a 
certified copy of any affidavit, record, document, or other paper, is declared by law to 
be evidence, such copy shall be certified by the clerk or officer in whose custody the 
same is required by law to be, to have been compared by him with the original, and to 
be a correct transcript therefrom, and of the whole of such . original ; and if such officer 
have any official seal by law, the certificate must be attested by such seal ; and if the 
certificate be given by the. clerk of any county, in his official character as such, it must 
be attested by the seal of the court of common pleas of his county. (2 R. S. 408, § 
59. 1 See also ante, note 711, p. 1058, as to certificates of county clerks.) But 
the seal is not required to be affixed to any copy of a rule or order of a court, or of any 
paper filed therein, when such copy is used in the same court, or before any officer 
thereof; nor to a rule or order of the supreme court, when used in any circuit court. 
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(2 R. S. 404, § 60.) The seal may be affixed by making an impression directly on 
the paper, without wax or wafer. (Id. § 61.) 

In Massachusetts, a copy of the records of the common pleas, attested by the clerk, 
ts evidence in the supreme court by immemorial usage. (Ladd v. Blunt, 4 Mass. 
Rep. 402.) And, indeed, a copy of the proceedings of any court of record of that 
state, certified to be a true copy of the record of sucb court by the clerk thereof, under 
the seal of the court, is competent evidence of the existence of the record in every 
other judicial tribunal in the commonwealth. (Commonwealth v. Phillips, 11 Pick. 
Rep. 23.) 

In North Carolina, the clerk’s certificate, that it “ appeared to Atm from the docket 
that a judgment had been entered” for so much, and that an execution had issued, and 
that the rest of the record except what appeared on the docket was lost, has been re- 
jected. For this was only giving “a history of the record as it appeared to him, 
whereas the very words should be copied, that the court may judge of the true import 
of it. The clerk may mistake the meaning of the entries and draw improper conclu- 
sions from them.” (Wilcox v. Ray, 1 Hay w. Rep. 410. Barry’s lessee v. Rhea et al. 
1 Tenn. Rep. 345. See ante, note 702, p. 1044, 5.) A certificate in this form is techni- 
cally called a constat, as to which see Page’s case, 5 Coke’s Rep. 54 ; also Coke on 
LHt. 225, 5. 

In Tennessee, courts are presumed to know the officers of government, especially the 
clerks ; and a certificate commencing thus, “I, James Hicks, clerk of,” &c., was deem- 
ed sufficient when accompanied by the seal of the court, without any formal signature 
at the bottom. (Burton v. Pettibone, 5 Yerg. Rep. 443.) 

It is proper to remark, that unless the defect in an exemplification or a certificate be 
objected at the proper time, the party will be precluded from availing himself of it. 
(See Burton v. Pettibone, 5 Yerg. Rep. 443 ; also ante, note 545, p. 790} note 432, 
p. 558.) 


NOTE 714— p. 385. 

The seals of courts, instituted for the public administration of justice, are allowed to 
prove themselves, for this reason ; they are a part of the courts, supposed to be known 
to every one, as is every law of a public and obligatory nature. (Den v. Vreelandt, 2 
Halst. 352, 355, per Kinsey, C. J. Delafield v. Hand, 3 John. R. 310. De Sobry v. 
De Laistrie, 2 Harr. & John. Rep. 219. Dunlap v. Waldo, 6 New-Hamp. Rep. 453.) 
But where the seal was so indistinct that it could not be recognized as the seal of any 
court, the exemplification was rejected on the issue of nuLtiel record . (State v. Isham, 
3 Hawks’ Rep. 185.) Seals recognized by the law of nations prove themselves; thus, 
the seal of a foreign sovereign, (1 Story’s Conf. of Laws, 530,) and the seal of admi- 
ralty courts; (id. 531.) Not so, however, as to other foreign courts. (Id. 530.) On 
this subject see the notes, post, as to foreign judgments, &c. 
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NOTE 715— p. 386. 

The seals of private courts or of private persons are not evidence of themselves ; 
there must be proof of their credibility. It cannot be presumed that they are univer- 
sally known, and consequently they must be attested by the oath of some one acquainted 
with them. The seals themselves, and the proof of their genuineness, must go together 
to the jury. (Den v. Vreelandt, supra. Church v. Hubbard, 2 Cranch, 239.) • 


NOTE 716— p. 386. 

See S. P. with respect to the seal of a banking corporation, (Leazure v. HiHegas, 7 
Serg. & Rawle, 313 ;) a public incorporated hospital, (Jackson v. Pratt, 10 John. Rep. 
381, 387;) an incorporated church, (Den v. Freeland t, 2 Halst. Rep. 352;) so in 
Pennsylvania as to the seal of the corporation of “Belfast, Ireland, (Foster v. Shaw, 7 
Serg. fit Rawle, 156 ;) of the city of London, (Chew v. Keck, 4 Rawle’s Rep. 163 ;) 
and indeed of all foreign corporations. (See Foster v. Shaw, and Chew v. Keck, supra.) 

In Woodmas v. Mason, (1 Esp. N. P. C. 53,) cited by our author in note (3) of the 
text, it seems to have been held that the seal of the city of London proves itself. This 
case is adverted to by Kinsey, C. J., delivering the opinion of the court in Den v. Vree- 
landt, (2 Halst. Rep. 356 ;) and with respect to it he says, “ London is a corporation of 
high antiquity ; its customs are confirmed by magna c kart a and several acts of parlia- 
ment It is the great emporium of the kingdom, the seat of all the principal courts of 
justice; it has under it several courts, vested with great powers, and its authority and 
antiquity may well entitle it to the privilege of having its seal admitted as evidence of 
itself in all courts of the realm. Lord Kenyon may therefore be warranted in saying, 
that the common seal of London proves itself, and we in practice have uniformly done 
the same. But there is nothing in his opinion extending the doctrine to other corpora- 
tions, more recent in their origin, and more limited in their authority/ 1 


NOTE 717— p.386. 

The affixing of the seal in these cases need not be proved by a person who was 
present and saw it done, but the seal itself, i. e. the impression, must be proved by 
some person acquainted with it, who knows the device, motto, fitc. (Leazure v. Hil- 
legas, 7 Serg. fit Rawle, 313, 318. Foster v. Shaw, id. 163. Den v. Vreelandt, 2 
Halst. Rep. 352.) And if a similar seal has already been given in evidence, without 
objection, the jury are not to be permitted to take the two seals, and judge of the gen- 
uineness by comparison. (Chew v. Keck, 4 Rawle’s Rep. 163.) After proving the 
seal it will be presumed to have been properly affixed, and it will lie on the opposing 
party to show that the seal was affixed by a stranger. (Lord Brounker and Sir Robert 
Atkyns, Skinner’s Rep. 2.) See the cases cited in note (3) of the text. 
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NOTE 718— p. 386. 

As to what shall be regarded as a record, with other matters relating to the same 

subject, see ante, note 550, p. 799, and the cases there cited. In England, the minutes 
from which a record is afterwards made up, do not constitute a record. There the 
record is never considered as such until enrolled. (Per Ross, J., in Adams v. Betz, 1 
Watts’ Rep. 427.) 

A minute book in which an entry is made of the proceedings of the quarter sessions, 
and from which the roll, containing the record, is subsequently made up, is not a record, 
nor in the nature of a record, so as to be admissible evidence to prove the facts there 
stated. (Rex v. Bellamy, Ryan & Mood. N. P. C. 171. Roscoe’s Ev. 54. Roscoe’s 
Crim. Ev. 154. See Cooke v. Maxwell, 2 Starkie’s N. P. Rep. 183.) Where, in or- 
det to prove an allegation that an indictment lor felony had been preferred, the in- 
dictment itself, (which was in another court,) indorsed " a true bill,” was produced by 
the clerk of the peace, together with the minute book of the proceedings at the sessions 
at which the indictment was found ; the king’s bench held, that it was inadmissible, 
though no record had been made up ; and that to maintain the allegation, the record 
should be regularly drawn up, and an examined copy produced. Such, said Lord 
Tenterden, has always been the practice. And per Bailey, J., the record itself, or an 
examined copy, is the only legitimate evidence. (Rex v. Smith, 8 Barnw. &, Cress. 
341. Roscoe’s Ev. 54. Roscoe’s Crim. Ev. 154.) So, an allegation that the grand 
jury at the sessions found a true bill , is not proved by the bill itself, with an indorsement 
upon it, but a record regularly drawn up must be produced, or an examined copy of it. 
(Porter v. Cooper, 6 Carr. &, Payne, 354. Roscoe’s Crim. Ev. 154.) On an indict- 
ment for perjury, in order to prove the allegation that an appeal came on to be heard 
at the sessions, the sessions-book was produced by the deputy clerk of the sessions; on 
objection being made, the deputy clerk was asked, whether, on being applied to, he 
would have drawn up the record of the appeal on parchment, as if he were making a 
return to a certiorari , to which he answered in the affirmative: it was then stated by 
the clerk of the assize, that at the assizes, the judgment roll is not the record ; but that 
from it, and from the indictment, a record can be made up And per Park, J. : “ I am 
of opinion the objection is fatal. There is certainly a great difference between the case 
of an indictment and that of an appeal; yet still an appeal is a matter before a court 
of record, and we ought to consider the importance of having the proper evidence : 
for if it was not heard before a court of competent jurisdiction, perjury cannot be com- 
mitted on the hearing of it. The defendant must be acquitted. (Rex v. Ward, 6 
Carr. &, Payne, 366.) So in Rex v. Thring, (5 Carr. & Payne, 507,) the prisoner 
was indicted for perjury committed at the quarter sessions, and to prove that the pro- 
ceedings alleged were had before the sessions, the minute book was produced by the 
officer of the sessions. Gurney, B., inquired if the record was made up on parchment, 
and was answered in the negative by the counsel for the prosecution, who added, that 
it was not considered necessary. Gurney, B. “The minute book of the court of 
quarter sessions is not evidence. The record should be made up on parchment, and 
then an examined copy of it would be evidence.” 

A plea of autre fois convict must be proved by the record regularly made up ; and 
the indictment with the finding of the jury, indorsed upon it by the proper officer, is 
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not sufficient. (Rex v. Bowman, 6 Carr, it Payne, 101.) See the case of The? State 
v. Benham, 7^ Conn. Rep. 414. In Tooke ? s case, (25 How. St. TV. 446,) the 
minutes of the court were received to prove the acquittal of Hardy. This case 
is distinguished by Lord Tenterdeu from the foregoing, on the ground that the mat- 
ter proved by the minutes occurred before the same courts sitting under the same 
commission. (Rex v. Smith, 8 Barnw. St Cress. 341.) When the proceedings of 
inferior courts are sought to be proved, inasmuch as their proceedings are not usually 
made up in form, the minutes will be admitted, if they are perfect and omit nothing 
material. (See post, 396 of the text. See also Rex v. Smith, 8 Barn, fit Cress. 
341, 2.) In Hyer’s case, (6 City Hall Rec. 30,) it was held, that to prove a 
record of conviction or acquittal, it was necessary Jhat it should be under the 
seal of the court, signed by the magistrate before wdiom the cause was tried ; and that 
it should be produced by the clerk from the files of the court. The record sought to 
be introduced in this case, was a record of the same court where the trial in which it 
was offered took place, and was rejected because it lacked the above requisites. 

By statute in New-York, a copy of the minute of any conviction, with the sentence 
of the court thereon, entered by the clerk of any court, duly certified by the -clerk in 
whose custody 6uch minutes shall be, under his official seal, together with a copy of the 
indictment on which such conviction shall have been had, certified in the same man- 
ner, shall be evidence in all courts and places of such conviction, all cases in which 
it shall appear by the certificate of the clerk, or otherwise, that no record of the judg- 
ment on such conviction has been signed and filed. (2 R. S. 739, § 10.) See ante, 
699, p. 1042. It is also provided, that within ten days after the adjournment 
of any court at which any conviction for offences shall have been had, the clerk 
thereof shall make out and certify a transcript of the entries in his minutes of all 
such convictions and the sentences thereon, and shall transmit the same to the sec- 
retary of state. (2 R. S. 738 § 7.) The secretary of state is to file such transcripts, 
and when required by the attorney general or district attorney of any county, he shall 
furnish an exemplification of such transcript or a part thereof, which shall be sufficient 
evidence on the trial of any person for a second or subsequent offence, of the convic- 
tion stated in such transcript. (Id. § 8.) But neither the transcript nor the exemplifi- 
cation thereof, shall in any other case be evidence of such conviction. (Id. § 9.) See 
further as to evidence of convictions, ante, note 699, p. 1042. 

Under a former statute, similar in its provisions to the 7th and 8th sections above 
cited, (1 R. L. 462, K. Sl R.) where an objection was made to the competency of a 
witness on the ground of his having been convicted of an infamous offence, and it was 
shown that the records of the court where the conviction was had were lost or destroy- 
ed, a copy of the transcript required to be sent to the exchequer by the above statute, 
was held to be the next best evidence to show such conviction, and that parol evi- 
dence could not be resorted to till it was shown that such transcript had not been filed. 
(Hilts v. Colvin, 14 John. Rep. 182; see ante, note 415, p. 543 ; and as to proving 
lost records, see post, note 723, p. 1067. 

A parly who seeks to exclude a witness from testifying on the ground of infamy, 
must in general have a copy of the record of conviction ready to produce in court. 
(The People v. Herrick, 13 John. Rep. 82. 83 ; see also anie, note 59, p. 65.) 

^ The entiy in the minute* of a rule for judgment cannot be received as evidence to 
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support a plea of a former recovery ; nor can an entry of a rule vacating a judgment 
be received to prove there was no judgment, or that it has been vacated in opposition 
to the record. (Croswell v. Byrnes, 9 Johns. Rep. 287. 290. See also, Den v. Dow- 
nam, 1 Green’s Rep. 135. Harvey v. Brown, 1 Hanrrm. Rep. 268.) 

A vacatur ought to be enrolled or entered of record as much as the rule for judg- 
ment, and until this is done, it cannot receive the consideration due to a record. 
(Croswell v. Byrnes, supra.) 

So with respect to a satisfaction piece. (Lownds v. Remsen, 7 Wend. Rep. 35.) 


NOTE 719— p. 386. 

S. P. Hill v, Packard, 5 Wend. Rep. 387. In Lynde v. Judd, (3 Day’s Rep. 499,) 
the witness, to prove a copy of a paper, said, that the defendant read a paper as the 
original, and he, the witness, looked at the copy, and it agreed with the paper read to 
him. On objection being made, the court said — “ This is the usual mode of compar- 
ing papers. The proof is sufficient to entitle the party to read the copy.” 

In Fyson v. Kemp. (6 Carr. & Payne, 71,) the witness testified, that he could not 
undertake to say he saw the original, but he believed another clerk held the original, 
and he, the witness, held the duplicate produced, when they examined them. Law, 
submitted that the papers should have been examined crossways. But Gurney, B., was 
of opinion that what had been done was sufficient. Indeed, all the cases cited in the 
text on tills point show, that is not necessary for the persons examining to exchange 
papers. (See note (a) to Fyson v. Kemp, supra ; also Roscoe’s Crim. Ev. 155.) 

If a witness has made two copies at the same time, of the original, and has compared 
one of them with the original, and the other with the first copy which he has found 
correct, this is sufficient. (Winn v. Patterson, 9 Peter’s Rep. 663, 677, 8.) 


NOTE 720— p. 386. 

. The copy produced must be a copy of- the judgment from the clerk of the court 
which rendered it, and also a copy of the original. Accordingly, where a person in 
Louisiana claimed property on the ground of his being a judgment creditor, and for 
the purpose of proving himself such, offered in evidence the record copy of the judg- 
ment in the parish judge’s office, held, that it was inadmissible. Per Porter, J., deliv- ' 
ering the opinion ; “ This was not the best evidence of which the case was suscepti- 
ble ; a copy of the judgment from the clerk of the court which rendered it, should have 
been produced. That presented was the copy of a copy ; of a copy too, which had 
passed through the hands of the judgment creditor, or his agent, before it was record- 
ed in the parish judge’s office, and consequently, open to nearly every objection 
which can be made to secondary evidence. (Lum v. Kelso et al., 3 Miller’s Lou. 
Rep. 64, 67.) 

The copy of a copy is not, in general, admissible, whatever be the mode of its au- 
thentication. (See Whiteacre v. M’llhaney, 4 Munf. Rep. 310; Lincoln v. Battelle, 

6 Wend.* Rep. 475, 484 ; Morris’ lessee v. Vanderen, 1 Dali. Rep. 64, 65.) This 
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rule, says Mr. Justice Story, properly applies to cases where the copy is taken from a 
copy, the original being still in existence, and capable of being compared with it; for 
then it is a second remove from the original ; or where it is a copy of a copy of a rec- 
ord, the record if in existence being by law deemed as high evidence as the original ; 
for then it is also a second remove from the record. But it is quite a different ques- 
tion, whether it applies to cases of secondary evidence, when the original is lost, or the 
record of it is not, in law, deemed as high evidence as the original. (Winn v. Patter- 
son, 9 Peter’s Rep. 663, 677.) 

In Louisiana, a certified copy from a copy of a Spanish record of the judicial pro- 
ceedings and adjudication of property, ordered to be deposited and kept in the archives 
of the Spanish government, at Baton Rouge, lias been held legal evidence, it appear- 
ing that the origiuals had been remitted to Pensacola and only a copy retained, as was 
the practice of such government when the property was situated in different jurisdic- 
tions. (Vidal’s heirs v. Duplantier, 9 Lou. Rep. (Curry,) 525, 527.) 


NOTE 721— p. 386. ' 

Ttois species of evidence, it is said, can only be applicable to those cases where vety 
ancient records arc lost; for if a recent record be lost, and its contents can be ascer- 
tained, the court will permit a fresh one to be filed. (Norris’ Peake, 60.) Thus, in 
Jackson v. Hammond, (3 Cain. Rep. 496,) w T here the original nisi prius record and 
issue roll were not to be found in the proper office, the supreme court, after a lapse of 
six years, allowed the plaintiff, upon affidavits, to file a new nisi prius record and post- 
ea, to enter judgment, and issue execution. (See also Douglass v. Yallop, 2 Burr. 
Rep. 722.) In Lyons v. Gregory, (3 Hen. & Munf. 237,) where the records of a 
court had been destroyed, an imperfect minute of a judgment was admitted to record 
under the provisions of a local act, the substance of the original being contained in the 
minute; and held, that the record of such minute, made by order of the court, was 
good evidence on the plea of ntd tiei record , although the cler^ had failed to endorse 
upon it that the original was lost, or destroyed, and had failed to make an entry to 
the same effect in the record book. (See Poorman v. Crane’s adm’r, 1 Wright’s Rep. 
347.) 

A record on the record book of a manor, of admittance to a copy hold, reciting a 
surrender of the same copy hold to the use of a will, has been held admissible evidence 
of the surrender, the steward not being able to find the surrender itself on the roll or 
elsewhere, and the surrenders being irregularly kept in the manor, although all the 
other surrender^ were either preserved or recorded on the roll. (Rex v. Thruscross, 
1 Adol. & Ellis, 126.) 

See the next succeeding note. 


NOTE 722— p. 387. 

But see Grtsley’s Eq. Ev. 112. Lor4 Irwin v. Simpson, 7 Bro. P. C. 317- 
In respect to secondary evidence of chancery records in Maryland, see State of Ma- 
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ryiand v. Wayraan, 2 Gill &. John. 255. Evidence which leaves the mind .in doubt, 
whether by a further search, certain record books sought for might not have been 
found, is not sufficient to let in parol proof of their contents; (said, in id.) Quere, 
whether in an action against the clerk lor not making up records, his reports to the 
chancellor, that he had made up such records, and the statement of the chancellor in 
the 'minutes of the court, that the clerk had made them up, would be evidence. (Id. 
283 , 4 .) 


NOTE 723— p. 387. 

Where a record of conviction was destroyed, parol evidence of it was held inadmis- 
sible, inasmuch as a transcript of the certificate, required to be sent to the court of ex- 
chequer by 1 R. L. 462, § 2. (K. R.) was the next best evidence, and should have 

been produced. (Hilts v. Colvin, 14 John. Rep. 182. See ante, notes 415, 416.) 
Where it was proved that most of the records of a clerk’s office had been burnt and 
the rest mutilated, the journals of the court were allowed as the best evidence of which 
the case was susceptible. (Cook v. Wood, 1 M’Cord’s Rep. 139. See also Lyons v. 
Gregory, 3 Hen. & Munf. Rep. 237, stated ante, note 721,) In North Carolina, 
a memorandum from the clerk’s docket of the amount of the judgment, was re- 
ceived as evidence of a record in favor of a purchaser at a sheriff’s sale, upon the 
ground that the record was made a long time ago, at the close of the revolutionary 
war, and in a new and frontier county, it being proved that nothing more could be 
found among the records connected with the suit. Though, had the record purported 
to be one of recent date, the court say they would have hesitated in admitting it*as 
such. (Doe v. Greenlee, 3 Hawks’ Rep. 281.) In Vermont, where records were lost, 
the files of the court have been resorted to, and copies of the writ and declaration. 
(Lowry v. Cady, 4 Verm. Rep. 504.) And generally, in case of a lost or destroyed 
record, parol evidence is admissible of its contents ; especially where no higher evi- 
dence is shown to exist. (Donaldson v. Winter, 1 Miller’s Lou. Rep. 137, 145. Jack- 
son, ex dem. Taylor, v. Cullum, 2 Blackf. Rep. 228. Newcomb v. Drummond, 4 
Leigh, 57, 60. Adams v. Betz, 1 Watts’ Rep. 427, 42S.) See an able vindication of 
the doctrine allowing mere parol evidence to supply the place of a record, lost or de- 
stroyed, by Haywood, J., in Hargett and wife v. -, 2 Hay w. Rep. 76, note ; but 

Moore, J., in S. C., held, that the contents of a record could not be proven otherwise 
than by a copy. See what is said by M’Kean, C. J., in Morris’ lessee v. Vanderen, 1 
Dali. 64, 5; also Alleyn’s Rep. 18; 12 Vin. Abr. 124,247; l Salk. 285; 2 Roll. Abr. 
575, pi. 20 ; Sty. 22, 34 ; Hardr. 120. “ Records, generally, are proved by inspection, 
or by copies properly authenticated ; but if there be sufficient proof of the loss or destruc- 
tion of a record, much inferior evidence of its contents may be admitted;” (The Inhab. 
of Stockbridge v.The Inhab. of West Stockbridge, 12 Mass. R. 400;) “and it cannot 
be doubted, that parol evidence is competent to prove the existence and loss of a 
record.” (Id. 402.) This was said and held in respect to the act of incorporation of 
a town, of which no record could be found. So, evidence of reputation was held prop- 
erly admissible to prove the corporate existence of a parish, where no act of incorpora- 
tion could be found. (Dillingham v. Snow, 5 Mass. Rep. 547.) And where the 
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records of the sessions could not be found appropriating apartments in the jail to the use 
of debtors, evidence of long continued usage was held admissible. (Clapp v. Cofran, 
7 Mass. Rep. 98.) 

Before inferior evidence can be received of the contents of a record, the absence of 
the higher evidence must be clearly accounted for, as by showing that the original re- 
cord is lost, destroyed, or otherwise incapable of being produced ; or is “ so obliterated 
as not to be legible.” (See Adams v. Betz, 1 Watts’ Rep. 428.) This general prin- 
ciple will be found tacitly assumed, or expressly asserted, in nearly all the cases supra. 
See also ante, note 4^4, p. 540, et seq. ; note 415, p. 542, et seq. ; note 416, p. 544 ; 
Brown v. Wright, 2 Yerg. Rep. 57, 66 ; Judge of Probate v. Briggs, 9 New Hamp. 
Rep. 809; State of Maryland v. Way man, 2 Gill 8l John. 283, 4. And the parly ob- 
jecting to secondary evidence in these as in all cases, must be careful to point his objec- 
tion to the real error intended to be relied on. (See ante, note 545, p. 790.) Where 
he objected to parol evidence of a record, because that species of evidence was intrin- 
sically incompetent, held, that on error brought, he could not be allowed to avail him- 
self of the objection that a proper ground was not laid for the introduction of secon- 
dary evidence. (Wolverton v. The Commonwealth, 7 Serg. Rawle, 273.) 

It has been held that the certificate of the clerk having the custody of records could 
not be received to prove the record lost. (Robinson v. Clifford, 2 Wash. C.C. Rep. 
1, 2. Wilcox v. Ray, 1 Hayw. Rep. 410.) See ante, note 702, p. 1045. But in Penn- 
sylvania, such certificate is competent evidence to prove search and loss without the 
oath of any individual. (Ruggles v. Alexander, 2 Rawle, 232, 236.) 

And by the revised statutes in New-York it is expressly enacted, that when any 
officer to whom the legal custody of any document or paper shall belong, shall certify 
under his official seal, ^hat he has made diligent examination in his office for such paper, 
and that it cannot be found, such certificate shall be presumptive evidence of the facts 
so certified, in all causes, matters, and proceedings, in the same manner, and with the 
like effect, as if such officer had personally testified to the same. (2 R. S. 552, § 12.) 
This was deemed the introduction of a new principle, and was designed to save offi- 
cers from the inconvenience of personal attendance as witnesses. (4 Revisors’ Rep. 
cb, 8, part 3, p. 183, § 11, note.) 


NOTE 724— p. 387. 

See ante, note 475,. p. 628. 

But the office copy of an affidavit made in another cause in the same court, has 
been admitted as good evidence. (Wightwick v. Banks, Forrest, 153.) And, says 
Mr. Roscoe, there is no reason for distinguishing between the effect of office copies in 
.different causes in the same court; the principle of the admissibility being that the 
court will give credit to the acts of its Own officers. (Roscoe’s Crim. Ev. 155. See 
Gresjey’s Eq. Ev. 102.) 

The rule that an office copy must be in the same court, has been so strictly adhered 
to in England, that where on a trial at law of an issue directed by chancery, an office 
copy of the defendant’s answer was proposed, the court rejected it, though it was of- 
fered to impeach the very party who had made and used it in the court of chanceiy. 
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And per Best, C. J., “ I cannot agree that one of his majesty's supreme courts is to be 
considered as merely an auxiliary to the court of the vice chancellor.” (Burnand v. 
Nerot, 1 Carr. & Payne, 578. But see Highfield v. Peake, 1 Mood. & Malk. 109, 
111 ; Roscoe’s Crim. Ev. 155 ; Studdy v. Sanders, 2 Dowl. & Ry). 347.) 


NOTE 725— p. 387. 

Who is and who is not competent to authenticate copies, is a question which, practi- 
cally, must depend so much upon particular local regulations, that we can say scarcely any 
thing on the subject which would be generally useful. See ante, note 702, p. 1045, 1047. 
The principle that copies given out by a person not authorized are inadmissible, has 
been recognized in the following among many other American cases. Schnertzell v. 
Young, 3 Harr. & M’Hen. 502. Sampson v. Overton, 4 Bibb’s Rep. 409. Donohoo 
v. Brannon, 1 Tenn, Rep. 328. The President, &c. of the Hfallowel) & Augusta 
Bank v. Hamlin, 14 Mass. Rep. 178. Stoeverv. Whitman’s lessee, 6 Binn. Rep. 416. 

In New- York, the person in whose custody the paper is lodged by law, is authorized 
to give out copies, whenever certified copies are evidence. (2 R. S. 403, § 59. Id. 
404, § 60.) See ante, note 702, p. 1047. 


NOTE 726— p. 387. 

See Pen v. Downam, 1 Green’s Rep. 135, 143 ; Adams v. Betz, 1 Watts’ Rep. 425, 
427. Where a deed had upon it the certificate of the clerk that it had been recorded, 
held, that it was prtma facie evidence of the fact merely, and that it might be rebutted 
by producing the record showing that it was not recorded. (Hastings v. The Blue 
Hill Turnpike Co., 9 Pick. Rep. 80.) 


NOTE 727— p. 388. 

In an action on award under a judge’s order, an office copy of the rule making it a 
rule of court, is sufficient to prove the order. (Still v. Halford, 4 Camp. Rep. 17.) In 
Dance v. Robson, (1 Mood. &. Malk. 294, 5, 6,) to prove an allegation that there was a 
rule of the insolvent debtors’ court, making it the duty of a provisional assignee to attend 
at the K. B. prison on a particular day, the defendant produced a printed copy of the rules 
and orders of the court : it appeared that these rules were thus printed by order of the 
court ; but that the originals were under the seal of the court, and were Icept at the 
court There was no evidence that the copy produced had been examined with the 
originals, and Brougham objected to its admission. But Lord Tenterden admitted it, 
saying, that it was what the court put forth and circulated among their officers for their 
guidance ; and was therefore evidence of their duties. 

A rule of court is not a record, and hence cannot be used to control or vary a record. 
(Rex v. Bingham, 3 Young. & Jervis, 101 ; see ante, note 718, p. 1064, 5;) nor can the 
rule itself be varied by parol. (Edwards v. Cooper, 3 Carr. & Payne, 277.) 
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The allegation in a rule of the time when a writ was returnable does not prove the 
fact; it is the mere suggestion of the party. (Woodroffe v. Williams, 6 Taunt Rep. 
19.) The production of a rule of court for committing a defendant convicted of a mis- 
demeanor to a gaol, to be imprisoned for a ternf according to his sentence, is evidence, 
it has been held, to prove an allegation that he has received judgment of imprisonment 
for that term. (Carlisle v. Parkins, cor. Abbott, C. J., West. Silt, after Mich. T. 
1822, cited 2 Starkie’s Ev. 721, 6th Am. ed.) 

As to a certified copy of a rule of court in New-York, see 2 R. S. 403, § 59, 60, 61, 
ante note 713, p. 1060. 


NOTE 729— p. 388. 

See the general proposition on this subject laid down by Marshall, C. J., in United 
States v. Percheman, 7 Pet. 53, 85, stated ante, note 702, p. 1045* See also the cases 
cited ante, note 725, p. 1069. . 


NOTE 729— p. 389. 

In that case the verdict would not be evidence of any of the facts found by it. 
(Richardson’s Lessee v. Parsons, 1 Harr, fit John. 253. Ridgeley v. Spencer, 2 Binn. 
Rep. 70. Green v. Stone, 1 Harr. & John. 405.) 

In Kentucky, a verdict without the judgment is inadmissible as evidence of the facts 
found. (Doualdson v. Jude, 2 Bibb’s Rep. 60.) And in Tennessee, even where it 
appeared that a rule for a new trial had been continued for several terms, and at length 
discharged, the verdict was held inadmissible without the judgment ; for the court will 
not presume that judgment was entered ; that fact must be shown affirmatively by the 
party seeking to avail himself of the proceeding. (Ragan v. Kennedy, 1 Overt. Tenn. 
Rep. 94.) 

But in North Carolina, owing to the looseness of practice which has prevailed there, 
the verdiQt is received without the judgment; and the latter it seems will be presumed 
to have been entered until the contrary be shown. (Deloah v. Worke, 3 Hawks’ Rep. 
36. State v. Grayton, 3 id. 187. Murphy v. Guion’s Ex’rs, 1 N. Car. Law. Repos. 
94. Jones v. Zollicoffer, id. 376, 378.) And therefore where the judicial proceedings 
of that state are offered in evidence in South Carolina, the courts of the latter state 
extend all possible indulgence and liberality toward them ; even going so far as to give 
them effect, wherever they have found any thing from whenoe a judgment could be in- 
ferred. But where the record showed a verdict only, held, that a judgment would not 
be presumed. (Hincle v. Carruth, 1 Const. Rep. So. Car. 471.) 

In Pennsylvania, a verdict in a former ejectment is evidence against the defendant, 
if he has acquiesced in it by paying the costs and delivering possession, although no 
judgment has been entered upon it. (Shaeffer v. Kroitzer, 6 Binn. Rep. 430.) 

The doctrine that a verdict is not evidence without the judgment, is obviously, from 
its reason, entirely inapplicable to a verdict rendered before a court possessing no 
power to arrest judgment or grant a new trial Accordingly, in New-York, a verdict 
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rendered before a justice of the peace is evidence without producing the judgment 
(Felter v. Mulliner, 2 John. Rep. 181.) Nor would it be applicable, where the sole 
object of introducing the verdict was to prove the rendition of the verdict itself, as a 
fact, without reference to the circumstances upon which it was founded. (See Barlow 
v. Dupuy, 1 Martin’s Lou. Rep., N. S. 442.) 

With respect to the doctrine above adverted to, in its application to criminal cas^s, 
see ante, note 692, p. 955. 


NOTE 730— p. 389. 

See 1 Barnardis. Rep. 243 ; Barnes, 449; 7 Mod. Rep. 451. In a prosecution for 
perjury, the indictment alleged a trial at nisi prius, and that the accused* committed 
the offence on such a trial. It turned out in evidence that on the alleged trial, one of 
the defendants was acquitted and examined as a witness ; that the accused was then 
called to impeach him, and on his cross-examination, denied having had any commu- 
nication with the party for whom he was sworn respecting the trial. The peijury was 
assigned as consisting in what the accused stated on his cross-examination. To prove 
that the cause came on for trial, as alleged, the nisi prius record was produced, with a 
minute of the verdict endorsed by the officer in these words : tc verdict for plaintiff, 
damages, 1#.” LorcPTenterden at first inclined to think this was not sufficient with- 
out the postea ; and he suggested that if the minute were taken as evidence, it would 
appear that there was a general verdict against all the defendants, whereas it seemed 
necessary to the support of the prosecution to show that the defendant who was made 
a witness, had Wen acquitted, inasmuch as the imputed perjury only arose out of his 
being examined as a witness. On consultation, however, with Bayley, Littledale and 
Park, Js., his lordship held, that the minute endorsed as mentioned, was competent 
evidence of the trial, and that the other difficulty might be obviated by paf-ol evidence 
that the defendant who had been used as a witness on the first trial, had been there 
examined. A short hand writer was then called'who testified, that such defendant 
was acquitted on the first trial, and then examined ; whereupon Denman inquired if 
that was deemed proof of the acquittal ? Per Lord Tenterden, C. J., “ No ; but it is 
good proof that he was examined.” (Brown’s case, 1 Mood. & Malk. 315 ; S. C., 3 
Carr. &, Payne, 572.) 

In Pennsylvania, on an indictment for perjury, the postea in the suit in which the 
perjury was alleged to have been committed, has been held essentially necessary. 
(Respublica v. Goss, 2 Yeates’ Rep. 479. See Rex v. Page, 2 Esp. N. P. Rep. 
650, note.) 


NOTE 731— p. 389. 

In an actiou on an indemnity bond, the postea was held sufficient proof of an allega- 
tion that the plaintiff was obliged to pay and did pay a certain sum as and for damages 
recovered, where, in consequence of an arrangement between the parties, no judgment 
wa a entered up. (Havrass y. Bradshaw, 9 Price, S69.) And in New York, in an ac^ 
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tion to recover over on a bond of indemnity, held, that the postea was evidence to 
prove the fact of a suit and verdict, and the extent to which the defendant was liable. 
(Kip v. Brigham, 7 John. Rep. 168, 171.) So in an action by the grantee against the 
grantor of lands on a covenant against incumbrances, the postea in an action of eject- 
ment against the former, was held evidence of the existence of the ejectment suit, and 
the fact of a verdict having been rendered. (Waldo v. Long, 7 John. Rep. 178.) See 
also Greeley’s Eq. Ev. 109. 


NOTE 732 — p. 890. 

See ante, note 718, p. 1068, et seq. 

In Godefroy v. Jay, (1 Moore Sl Payne, 236,) the plaintiff declared against an at- 
torney, for negligence in not causing an application to be made to the court to set 
aside proceedings in an action brought against him, alleging, that in consequence 
thereof, judgment passed against him by default, and that afterwards final judgment 
was obtained and execution issued ; held, that it was incumbent on the plaintiff to 
produce an examined copy of the record to prove both judgments; and that proof of 
the entry of the judgment by default in the prothonotary’s book, and the inquisition 
with the prothonotary’8 allocatur, were not sufficient evidence. (See S. C., 3 Carr. 
Sl Payne, 192.) In Wade v. Odeneal, (3 Dev. Rep. 423,) the action was to recover 
a penalty> given by statute for collecting taxes of one whom the sheriff had returned an 
insolvent ; and it became necessary, on the trial, that the plaintiff should prove him- 
self to have been regularly adjudicated by the county court an insolvent. For this 
purpose the clerk of the county court was called, who produced a- list of the in- 
solvent taxables in the hand writing of the defendant, the sheriff. The list was 
endorsed “allowed,” and the clerk swore that no other order was made by the 
court respecting insolvents of that year, and that the defendant had settled the county 
taxes by that fist. The testimony was objected to, and the supreme court held it in- 
admissible. “The question,” says Ruffin, J., delivering the opinion, “is, how this 
judgment is to be proved. Courts of record speak only in their records. They pre- 
serve written memorials of their proceedings, which are exclusively the evidence of 
those proceedings. If they choose to keep minutes, which they understand, and can 
act on to their own satisfaction, it is well. If, from them, they can afterwards under- 
take to draw out the record to perpetuate it to their successors, or to communicate its 
contents to another court, I know nothing to prevent them, but the difficulty in their own 
minds of being sure they make it what it was originally intended to be. But, until the 
record be so framed, another court cannot know more than the words of the minutes 
in themselves import. The records may be identified, but their contents cannot be 
altered, nor their meaning explained by parol. The acts of the court cannot be thus 
established. Here, the testimony of the witness was indispensable to make out a case. 
Had he sent a transcript under the seal of his office of what was deposited there, noth- 
ing 'could have been made of it.” In the circuit court of the United States, sitting in 
New-Jersey, the plaintiff, a surety in a custom house bond, sought to recover against' 
his principal the amount of a judgment recovered on the bond in the district court of 
Pennsylvania, which the plaintiff had paid. On the trial, to establish the judgment} 
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hfe offered a paper under the seal of the- district court, certified by the clerk of that 
codrt to be a true copy of the docket entries in a suit of the United States V. Dayton 
& Leveringe, with a certificate of the judge of that court subjoined, that the attests- 
tion was*in due form. The contents of the paper were nearly as follows, viz: “ Uni- 
ted States v. Leveringe, &c., nar. filed ; on motion, judgment for the United States v. 
Leveringe ; exit capias ad satisfaciendum, $1602,” to which were added the interest and 
oost in figures ; and then, July 3d, satisfaction acknowledged.” It was proved that the 
plaintiff applied to the cleric of thedistrict court for a copy of the judgment and other pro- 
ceedings, and that in compliance with that application the above paper was delivered, 
and that it was the practice of that officer to deliver a similar paper in all cases like the 
present. The court refused to admit the evidence.. And per Washington, J. : “ The 
plaintiff relies upon a record to prove payment of a certain sum composed of principal, 
interest and costs, under a judgment and execution against him. But the paper pro- 
duced is no record of a judgment or execution ; it is a mere minute of the proceedings 
of the court, taken by the clerk to enable him to make up a record. The paper con- 
tains no judgment, nor even the minute of a judgment for any sum at all, unless we 
are to connect the figuring with the general entry, ‘ judgment for the United States,’ . 
and then conclude that the aggregate of the Sums stated is that for which the judg- 
ment was rendered ; which would be going much farther than any court in my opin- 
ion ought to do. In short, this paper does not inform us that the action to which it 
relates was on a bond, in which the plaintiff was surety, or what was the nature of the 
demand ; for what sum the judgment was entered, or the execution issued. I do not 
say that the record need be made out with the same precision in matter of form, as if 
it were to accompany a writ of error to a superior court. But the proceedings should 
be stated and the judgment ought to have substantially at least the form of a judg- 
ment ” (Leveringe v. Dayton, 4 Wash. C. C. Rep. 698 ; see also Ferguson v. Har- 
wbod, 7 C ranch, 408.) In Tu thill v. Davis, (20 John. Rep. 285,) the amtion was on a 
note, to which the defendant set up usury ; the plaintiff, by way of rebutting this de- 
fence, sought to show that the note in question was given on the settlement of a judg- 
ment obtained on two other notes, and that though those notes were usurious, the de- 
fendant was precluded from alleging it, in consequence of the judgment* In order to 
- prbve the judgment, and that the note in question was given on the settlement, he pro- 
duced the certificate of the attorney, who brought the suits on the first notes ; and the 
supreme court held it inadmissible* Per Platt* J., delivering the opinion : “ The right 
to recover in this action depended on the fact whether a judgment had been obtained 
in the suit on the first notes ; and there is ho ground for contending that the mere cer- 
tificate of John Fveritt (the attorney) was competent evidence of the fact. An exem- 
plified copy of the judgment was undoubtedly the proper evidence.” Iu V ermont, it has 
been said, that CT an exemplified copy of a judgment is the legal and proper evidence to 
prove the same. Neither the records themselves, nor minutes, should ever be received, 
when copies can be obtained, unless there is some strong reason for dispensing Hitb 
the usual and appropriate evidence.” (Lowry v. Cady, 4 Verm. Rep. 504 .) laObitfe'' 
where defendants justify under a judgment, the fact of a judgment must be proved on 
their part by the record or a transcript. And the fact that the witnesses of the ad- 
verse party in giving their testimony spoke collaterally of the judgment, will not super- 
sede the necessity of resorting to the regular mode of proof. (Seaton v. Cordray, 1 
Voi*. !.• 185 


Digitized by ^ooQle 



1074 


Of the Proof of Records , [Ch. 5. 

Wright’s Rep. 102.) Where a judgment is sought to be used on the footing of mere 
hearsay, it must be proved by the record, or an authenticated copy; it cannot be es- 
tablished by depositions. (Vaughan v. Phebe, Mart. & Yerg. 1, 24, 25.) 

It had been held in Massachusetts, that in order to prove that a suit was discontin- 
ued, it was necessary to produce the record or an authenticated transcript. Thus, in 
an action on an agreement of the defendant to pay costs in a certain suit, “he [the 
plaintiff] withdrawing said suit and making no further costs therein,” the plaintiff of* 
fered to show by. his attorney in the suit mentioned in the agreement, that thesame 
was withdrawn, and that the words “ neither party” were entered in the docket of the 
court where such suit was pending. This was held inadmissible by the common pleas, 
and the supreme court affirmed the judgment. Per Curiam: “ The exception in the pres- 
ent case was founded upon a rule strictly technical ; still it is a well settled rule, founded 
in considerations of genera) expediency, that the judgments and proceedings of a court 
of record must be proved by the record or an authenticated transcript. The plaintiff’s 
case required him to show that a final judgment had been entered in. the action in 
question pending in another county. The evidence offered by the testimony of a 
witness might have been very satisfactory in the particular case; but by a general rule, 
adopted for general convenience, we thihk it was inadmissible.” (Shejdon v. Frink, 12 
Pick. Rep. 568.) A similar case has been decided in the common pleas in England ; 
and it was there held, that the allegation of discontinuance could not be supported 
without proof of a rule to discontinue. Gaslee, J., mentioned a case at nisi prius 
where it was decided that the production of a rule to discontinue was not enough, but 
that it was incumbent on the plaintiff to show r that it had been entered on the roll. 
(Fanshaw v. Heard, 1 Moore & Payne, 191, 194, 5. S. C., 3 Carr. & Payne, 190. See 
Graham’s N. Y. Prac..603, 2d ed.) ’ In South Carolina, the court say : “ There can be 
no doubt, that out of the court in which the proceedings are had, a regular judgment 
is the only legitimate evidence of the termination of a cause, for the obvious Feason 
that the non-production of the judgment would furnish a presumption that an interme- 
diate or interlocutory order had been reversed or set aside ; but this reason does not 
apply in cases where the proceedings are had in the same court in which they are 
offered in evidence; for, in legal contemplation, the whole record is before the courtt” 
Accordingly, they allowed the entry of a nonsuit on the back of a declaration, as legiti- 
mate evidence of the termination of a former suit in the same court. (Baker v. Delies- 
seline, 4 M’Conj’s Rep. 372.) In $Jew-York, where the defendant, in an action of 
assault and battery and false imprisonment, set up by way of aecordand satisfaction, 
that the plaintiff had settled with and discharged a co-trespasser, who was sued with 
him, the defendant, in a previous suit brought by the same plaintiff for the same cause 
of action ; and it appeared that such erf-trespasser had, before the settlement, instituted 
an action against the plaintiff, the discontinuance of which constituted & portion of the 
consideration of the settlement ; held, that in order to show such discontinuance, it was 
not indispensably necessary to produce the record; but the fact of the co-trespasser 
having ordered his attorney to discontinue the suit, together with the payment of the 
costs by him, was sufficient; especially as there were circumstances in the case war- 
ranting the inference that the writ by which the suit was commenced had never been 
filed in the clerk’s office. (Foster v. Trull, 12 John. Rep. 456.) 
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In some, and perhaps in most of the United States, the ancient common law judg- 
ment-roll is entirely out of use, and other modes of perpetuating judicial proceedings 
have been substituted, possessing the same intrinsic force as evidence. Thus, in New- 
Jersey, a book called a judgment book is used, which is entitled to all the considera- 
tion due to the English “ rolls of court,” and equally excludes the minutes of the clerk as 
evidence. (See Den v. Downam, 1 Green’s Rep. 135, 6. See also Penn v. Meeks, 1 
Pennington’s Rep. 153, per Pennington, J.) So also in Ohio, it seems. (See Harvey 
v. Brown, 1 Hamm. Rep. 268.) In Pennsylvania, the docket stands in the place of a 
.record ; or rather, the docket is the record, where all the proceedings in the cause ap- 
pear, except the writ, narr., and execution; and an authenticated copy of the docket 
entries of a suit, appearance, plea and issue, is admissible to shew a suit brought ; and 
whether the suit was an ejectment fora particular tract of land, may be proved by on 
authenticated copy of the narr., or in case of its loss, by parol. (Ruggles v. Alexander, 
2 Rawle’s Rep. 232, 236.) The copy must be a copy of the whole, however, and not 
a mere extract . (Ingham C; Crary, 1 Pennsylv. Rep. 389, 394. See also ante, note 
713, p. 1059.) And in that state, where the original record of the common pleas had 
been removed by writ of error into the supreme court, held, that on a* trial ih the for- 
mer court, the docket entries might be received ; held also, that the original record, so 
removed, was admissible without being authenticated by the seal of the supreme court, 
where it was then lodged ; (Eisenhart v. Slay maker, 14 Serg. &. Rawle, 153;) and the 
court say, “ In England records are not permitted to be carried from place to place ; 
but in Pennsylvania, we know that the original records of the land office, as well as 
courts of justice, are permitted to be taken to any place where the production of the 
original is necessary for the administration of justice; and in such case, it is never 
authenticated with a seal, but proved to be the original by parol evidence.” (Id.) In 
Tennessee, it is the practice to use the original papers in suits, as records ? where they 
are of the same court in which the trial is had. The propriety of it is doubted, how- 
ever, not because they are not the best evidence, but because of the danger to the 
records of the country. (Nichol v. Ridley, 5 Y erg. Rep. 63.) 

On a trial at the circuit, in New-York, an original judgment record was introduced, 
without being proved to be a record by the oath of the clerk, or his deputy * T this was 
held irregular, but that the irregularity was cured by the prod uetion, upon the. argu- 
ment before the supreme court, of an exemplification of the record. (Wood v. Wil- 
liams, 14 Wend. 129.) That a deficiency in record evidence at the circuit may be 
supplied at bar, see, also, Ritchie, v. Putnam, 13 Wend. 524. 

The omission of the officer signing the record to add his title of office to his signa- 
ture, will not vitiate the record. The omission may in all cases be supplied by parol 
proof. (Elliott v. Cronk’s adm’r, 13 Wend. 35, 40.) As to what shall be sufficient 
evidence of a judgment in South Carolina in favor of a party claiming title to land in 
virtue of a sheriff’s sale under it, see M’Call v. Boatwright, 2 Hill’s Rep. 438. 

We saw ante, p. 316, 317 of the text, that in general, the material and substantial 
parts of a record are not liable to be contradicted. In addition to the exceptions no- 
ticed at the latter page, it may be well to observe, that the mere fictitious parts of a 
record never estop the parties. Accordingly in England, by fiction of law, all judg- 
ments are supposed to be recovered in term, and to relate to the first day of term ; yet 
wh<?re the purposes of justice require the true time to appear, it may be shown. (Lit- 
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tie ton v. Cross, 3 Barn, 6c Cress, 317. See Johnson v. Smith, 2 Burr. Rep. 950.) See 
post, note 735, p. 1077. 


NOTE 733— p. 390, 

In an action by an officer against the bailee or receiptor of property, attached by 
him, it is not necessary, in order to prove the attachment, to produce the original writ ; 
but the fact may be proved by other evidence; and the receipt itself, if one has been 
taken, is the appropriate and proper evidence. (Lowry v. Cady et al. 4 Verm. 504.). 

The receipt is conclusive ds to the fact of attachment, and the persons signing it, 
are not allowed to. controvert such fact, in a suit against them on the receipt (Id. 
Lymaji v. Lyman, 11 Mass. Rep. 317. Spencer v. Williams, 2 Verm. Rep. 209.) 


NOTE 734— p. 390. 

Where a writ of execution has been returned, it becomes part of the record, and 
a copy thereof properly authenticated is evidence, the same as a copy of any other 
part of the record. (Pigot v. Davis, 3 Hawks’ Rep. 25. See Frost v. Shapleigh, 7 
Greenly.) 


NOTE 735— p. 390. 

In general, the contents of a writ must be proved by the highest evidence of which 
the nature of the case is susceptible. Accordingly, in Foster v. Trull, (12 John. Rep. 
456,) the general proposition was considered unquestionable, that parol proof respect- 
ing the existence of process issued out of a court, is inadmissible. The process itself, 
or a sworn copy, must be produced ; and if the original is lost it ought to be accounted 
for. In Brusov. Taggart, (T John. Rep, 19,) the plaintiff sued on a justice’s judg- 
ment ; and the defendant sought to prove that a certiorrari had been allowed and 
8jenredm the former cause; held, that the contents of the writ of certiorari could not 
be established by parol, so long as the writ itself or a sworn copy of it, was attainable. 
And even the confession of the party, against whom the process is sought to be given 
in evidence, will not supersede the necessity of producing it Hence, in Hasbrouck 
v. Baker, (10 John. Rep. 248,) the court held, that in an action against A., for non- 
attendance as a witness after having b£en duly subpoenaed, the confession of A., as to 
his having been subpoenaed, would not dispense with the production of the subpoena 
itself. “ The confession of the party, will not, in such Gase, supply the omission of such 
a document.” And in tirover, where the defendant justified the taking under an at- 
tachment against the plaintiff, held, that inasmuch as the existence of the attachment 
was matter of record, the defendant could not be allowed to prove it by the confession 
of the plaintiff (Jenner v. Joliffe, 6 John. Rep. 9. See ante, note 415, p. 943 ; note 
416, p. 544.) 

But where a sheriff was sued for an escape on a ca. so., and notice had* been regu- 
larly given him to produce the writ on the trial, held, that parol evidence was admissi- 
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ble ta prove the issuing of it, its delivery to the sheriff, and the arrest ; the sheriff hav- 
ing neglected to return and file it. The plaintiff may , in such cases, but he is not 
bound, to compel the sheriff to return the writ. (Hinman v. Breese, 13 John. Rep. 
529.) 

The mere fact, that a suit has been commenced, may be proved by a written agree- 
ment of the party In which the existence of the suit is conceded, without producing 
the writ. (Foster v. Trull, 12 John. Rep. 456, 458.) 

And where there is ncrquestion as to the existence of a suit, the time of commencing 
it, may be proved by parol ; because, for that purpose, it is not necessary to prove the 
contents^ the writ. Accordingly, where a declaration was entitled generally, of Hilary 
term, 1828, and the demand upon which the plaintiff prosecuted did not become due 
until afterward ; held, that it was competent for the plaintiff to show, by the parol evi- 
dence of his attorney, without producing the writ, that the action was not commenced 
until the demand had fallen due. (Lester v. Jenkins, 8 Barnw. 8c Cress. 339 ; see al- 
so Mathews v. Haigh, 4 Esp. N. P. Rep. 100.) And note; that the memorandum of 
the declaration, in these and similar cases, is prima facie evidence of the suit having 
been commenced &4 the time therein stated ; but neither party is precluded by it from 
showing the true time. (Lester v. Jenkins, supra ; see S. P. Morris v. Pugh, 3 Burr. 
Rep. 1241. Wilton v. Girdlestone, 5 Barnw. 8c Aid. Rep. 847. Granger v. George, 

5 id. 149. Michaels v. Shaw, 12 Wend. 587.) The fiction of law, in England, is that 
all writs are supposed to issue in term ; but where it is necessary, with a view to the 
statute of limitations, or for any other legitimate purpose, that the exact time should ap- 
pear, the parties may show that in fact the writ issued in vacation. (Johnson v. 
Smith, supra ; also, per Holroyd, J., and Abbot, C. J*, in Littleton v. Cross^ 3 Barn. 

6 Cress. 317. See ante, note, 732, p. 1075.) So, as between parties and privies, 
the exact hour when an execution issued, may be shown by parol, notwithstanding its 
date, for the purpose of establishing that it issued too soon. (Allen v. The Portland 
Stage Company, 8 Greenl. Rep. 207. See Taylor v. Dundass, 1 Wash. Rep. 94.) 

A writ of supersedeas, reciting that a commission of bankruptcy issued, was held 
evidence to shew the fact of such a commission having issued. (Gervis v. The Grand 
Western Canal Co., 5 Maule 8c Sel. 76.) 


NOTE 736— p. 390. 

In Louisiana, the record of a suit in which a sequestration issued, is evidence to 
prove the fact that such a writ was obtained, though the fcuit was not proceeded in to 
judgment. (Barlow v. Dupuy, 1 Martin’s Lou. Rep. 442.) In Pennsylvania, the 
docket entries of the prothonotary are not evidence of the issuing, service and return, 
of the writ of hab.fac.poss. Such entries are the mere minutes of the officer, and in- 
ferior to the writ itself with the return endorsed upon it. (Vincent v. Huff’s lessee, 4 
Serg. 8c Rawle, 298, .300.) In New- Jersey, the transcript of a justice’s docket is not 
evidence of the delivery of execution to a constable ; because the justice is not author- 
ized to enter upon his docket the delivery of execution to the constable. (Hunt v. 
Boy lan, 1 Halst. Rep. 211.) This is otherwise in New-York. See 2 R. S. p. 268 , § 
243 , et seq. 
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NOTE 737— p. 390. 

.Where an action of debt was brought on a recoguizance taken upon a plea of title 
in a justice’s court, conditioned that if the plaintiff commenced a suit in a given time, 
the defendant would appear and put in special bail; held, that a record of the com- 
mon pleas stating the suit commenced by the issuing of a capias ^ &c. was mere prima 
Jade evidence of the suing out of the writ within the regular period ; and the court 
say : “ The entry on the record could not be conclusive of that fact, for then, as was 
observed in the case of Conry v. Jacob, (1 Sid. 220) upon a similar question, it would 
be in the power of an attorney to make an entry of the issuing of the writ, though the 
‘writ had never issued. Such an entry is like a committitur entered of record. It does 
not estop the party to deny the fact, and it shall be tried per pais , and the record is 
but evidence and not conclusive. Keeling, C. J., in Middleton v. Manucaptora of Syl- 
vester, 1 Sid. 216.” (Brown v. Van Deuzer, 10 John. Rep. 51, 53.) 


NOTE 738 — p. 390. 

That in an action brought by the defendant in execution against the officer^for 
taking goods under it, the latter need not show a judgment, is a rule now well settled 
and very generally recognized. It stands upon the same principle noticed ante, note 
694, p. 1005, et seq. which protects a ministerial officer in other cases, for acts done by 
him in virtue of process, regular and valid upon its face. And though the*court which 
issued the process had no jurisdiction, and the party in whose favor it issued would not 
be able to justify under it, still a complete protection will be afforded to the officer, to 
whom the law has confided the duty of executing it. (Holmes v.Nuncaster, 12 John. 
Rep. 395. Parmelee v. Hitchcock, 12 Wend. 96. Coon v. Congden, id. 496. Yates 
v. St. John & Van Alstyne, id. 75. Savacool v. Boughton, 5 id. 170. Harget v. 
Blackshear, Taylor’s N. Car. Rep. 107, per Haywood, J. Damon v. Bryant, 2 Pick. 
411,413. Clay v. Caperton, 1 Monroe, 10, 11. See also Cleveland v. Rogers, 6 
Wend. Rep. 438. Britton v. Cole, . 1 Salkeld, 408, 9. M’Cormick v. Miller, 3 
Pennaylv. Rep. 230. See Earl v. Camp, 16 Wend. Rep. 563. Parker v. Wal- 
fod, id. 514. Hoose v. Sherrill, id. 33. But there is a distinction between the 
plaintiff, at whose suit art execution is issued, and the officer. The former, when 
sued, must show a judgment, if he justifies under the process. (Clay v. Caper- 
ton, 1 Monroe’s Rep. 10. Britton v. Cole, 1 Salk. 408, 9.) Where the plaintiff in an 
execution, however, sues the officer or his representatives, for money collected under 
the same, the former need not show a judgment. It is not for the officer or his 
representatives to put the plaintiff upon proof of a judgment in such cases. They are 
estopped from denying it. ( Semble , Elliott v. Cronk’s adm’rs, 13 Wend. 35, 40.) 
And the sheriff, to recover the purchase money from his vendee, need not produce the 
judgment, but only the writ upon which he sold, and prove the sale. (Davis v. Bax- 
ter, 5 Watts’ Rep. 515.) An officer who sues a mere stranger, having no pretence of 
title, in trespass or trover, for intermeddling with goods levied on by him under an ex- 
ecution, need not show a judgment. (Barker v. Miller, 6 John. Rep. 195. Blackley v. 
Sheldon, 7 id. 32. Spoor v. Holland, 8 Wend. 445. Wilbraham v. Snow, 2 Saund. 
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Rep. 47,) • So where the officer is sued by such stranger. (Per' Cur. in Barker v. 
Miller, supra. Ante, note 794, p. 1011, S. P. wrongly expressed.) Otherwise, how- 
ever, where a stranger suing the officer shows in himself a title to the property, ante- 
rior to the levy, and good as against the defendant in the execution ; for then the officer, 
in order to defend himself, can only do so by attacking such title as void for fraud in 
respect to creditors, in which case he is bound to show a judgment. (Per Walworth, 
Ch., Parker v. Walrod, 16 Wend. 514, 516, 517. See post,p. 391 of the text, and the 
next succeeding note.) The officer’s right to sue an officious stranger, as above men- 
tioned, depends upon his special property and his liability over. His process and 
levy in such case show him prima facie entitled to the property; but where he estab- 
lishes no prior actual possession, the defendant may defeat the suit by proving that the 
officer’s process was void, as having issued upon a judgment obtained without juris- 
diction. For, in that event, it appears that the officer has no special- property and is 
not liable over. (Earl v. Camp, 16 Wend. 562.) His endorsement of levy apd pos- 
session taken is, it seems, sufficient to show an actual possession in the "first instance; 
but when the process is impeached as utterly void for any cause, if he would maintain 
' his action on the ground of prior possession, he should go further and show such pos- 
session by better evidence. (Id. 569, 570.) And where an officer sues to recover 
property levied on by him, and it appears clearly that the plaintiff in the execution is 
the real prosecutor, the officer being merely a nominal party, he must show a valid 1 
judgment. (8emble> id.) 

Where a purchaser, through sale under a judgment and execution, sues as such to re- 
cover the property purchased, he must, in general, produce the judgment, execution, 
&c. ; forthey ace parts of his title. . This is so, whether the property be real or personal. 
(Yates v. St. John & Van Alstvne, 12 Wend. 74, 75, 6. Jackson v. Hasbrouck, 12 
John. Rep. 213. Carter v. Stimpson, 7 id. 535. Doe v. Smith, 2 Stark. Rep. 199. 
Glasier v. Eve, 1 Bing. Rep. 209. S. C., 8 Moore, 46. Lanning’s lessee v. Dolph, 4 
Wash. C. C. Rep. 624, 5. S. P., per Moore, J., in Harget v. Blackshear, Taylor’s 
N. Car. Rep. 107; Earl v. Camp, 16 Wend. 563 ; but see contra , per Haywood, J., 
id. p. 107 to 110.) 

In the above case of Yates v. St. John &. Van Alstyne, the plaintiff in the execution 
became the purchaser at the sale, and sued to recover the property. The defendants, 
after the sale under the plaintiff’s execution, took and sold the property on an execu- 
tion against the same person named as defendant in the plaintiff’s execution; 
St. John, the plaintiff in the last execution, becoming the purchaser, and Van Alstyne 
acting as sheriff. On the trial, the plaintiff proved his execution, the sale, the value of- 
.the property, and then rested ; and the defendants, after proving their judgment, execu- 
tion and sale, insisted, that the plaintiff could not maintain his action unless he produced 
his judgment. The circuit judge held accordingly, and directed a nonsuit, which was 
afterward moved to be set aside ; but the supreme court denied the motion, holding, 
agreeably to the general doctrine above stated, that the purchaser who seeks to make 
title, as such, must produce the judgment. But Savage, C. J., who delivered the 
opinion, added : “ It is true, that as against the defendant in the execution, it is not ne- 
cessary to produce the judgment, because he is the patty to the record. It is contend- 
ed that all who claim under him stand in the same situation. This last proposition 
seems to have been denied in the case last cited. (Glasier v. Eve, 1 Bing. Rep. 209.) 
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The execution may have been prima facie sufficient, but when the defendant St. John 
showed himself a bona fide purchaser of properly in possession, as 1 infer, oft^e former 
owner, the plaintiff was called on to show a complete title. The defendants in this 
suit* I apprehend, do not stand precisely in the situation of the defendant in the execu- 
tion, in relation to the plaintiff. These parties both claim the property as once owned 
by Y., (the defendant in both executions,) and claim adversely to each oilier. The 
defendants in this suit are neither parties nor privies to the execution under which the 
plaintiff purchased.” (Id. 75, 6.) We have not been able to find any other adjudged 
case, in which it has been suggested that a purchaser, under a sheriff’s sale, making 
title merely as such, against the defendant, was not bound to produce the judgment; 
unless, iudeed, something of that nature may be gathered from the very meagre report 
of Glasier v. Eve, supra, as contained in Bingham, and in 8 Com. Law Rep., from which 
latter the chief justice cited it. The same case is better reported in 8 Moore, 46 y and 
there it will be seen that no such proposition was sanctioned by the court. The case 
was briefly this: the plaintiff sued in trover for certain cattle, and sought to make title 
under two executions against B., and a bill of sale in virtue thereof to him by the sheriff 
The defendants claimed as assignees of B., who became bankrupt subsequent to the 
bill of sale by the slieriff. The plaintiff produced the warrants of attorney under which 
his judgmepts were confessed, and also the executions and bill of sale ; but omitting to 
prove the judgments, he was nonsuited. On motion made to set aside the nonsuit, it 
was contended, that, as against the defendant in the execution, the plaintiff would not 
be bound to produce the judgment, and that, as the assignees claimed under him, they 
must abide by the same rule. On the other side it was answered, that the defendants 
were not shown to be assignees; and eveqif they were, still the plaintiff’s title de- 
pended on the judgments, which should have been produced. Dallas, C. J., according 
to the report in Moore, gave no opinion upon the question whether, if the defendants 
had been shown assignees, the plaintiff would have been excused from producing the 
judgments; but he confined himself strictly to the case presented, and assuming that 
they were not shown to be assignees, held, that the nonsuit was properly granted. 
Park, J., concurred. Burrough, J., however, distinctly repudiated the doctrine ad- 
vanced on the side of the plaintiff, and said : “ It appears to me that even if the defendants 
had defended the action as assignees, the judgments should have been produced on 
being called for at the trial.” (8 Moore, 51.) He admitted, however, that the writ 
would be sufficient for the sheriff, because it is the authority under which he acts ; 
“ but that does not extend to other persons.” (Id.) 

Nor is this doctrine, that as against the defendant in the execution, a purchaser, 
seeking to make title'under it, need not produce the judgment, supported by the New- 
York cases. But the same court which decided Yates v. St. John & Van Alstyne, 
supra, in a former case, (Jackson v. Hasbrouck, 12 John. Rep. 213,) laid down a doctrine 
directly the reverse. There, a purchaser of land under a sheriff’s sale, sued in ejectment, 
to recover possession from one who, as was shown,, was in possession under the de- 
fendant in the execution. The court held, that the plaintiff was bound to produce the 
judgments under which the premises were sold, as well as the executions. Thomp- 
son, J., who delivered the opinion, said, that the defendant was not a party to the 
judgments ; that although it appeared he held under S., the defendant in the execu- 
tions, still it might be questioned whether he was chargeable with knowledge of the 
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judgments in the same manner as S. would be. “ But admitting,” he added, “ the 
defendant to stand in the same situation as S. himself would, I should still think it 
necessary to prove the judgments. A tenant by elegit , in order to recover possession 
of the land extended, must prove the judgment, as well as the elegit. (Buller, 104. 2 
Peake’s Ev. 315.) And in the case of Carter v. Simpson, (7 John. Rep. 535,) this 
court decided, that proof of a purchase of property at a constable’s sale, did not show 
such an interest in the purchaser as would enable him to maintain trespass for an 
injury done to the property, without showing the authority under which the constable 
acted.” (Id. 274, 5.) See also Fenwick v. Floyd’s lessee, 1 Harr. & Gill. 172. 
Cooper’s leasee v. Galbraith, 3 Wash. C. C. Rep. 546. Smith v. Moorman, 1 Mon- 
roe, 154. 

The reason given by the learned C. J., in Yates v. St. John St Van Alstyne, viz. 
that the defendant is the party to the record , seems to us not at all satisfactory. The 
principle upon which a purchaser in making title in ordinary cases, has been held 
bound to produce the judgment, is, that otherwise the defendant’s property might be 
divested where there was in fact no judgment, or only one utterly void. He must 
therefore show such a judgment, as w T ould at least be valid until reversed, though he 
cannot be affected by any mere irregularity either in the judgment or execution not 
rendering them entire nullities. (See Earl v. Camp. 16 Wend. 567.) And therefore 
to say, that as against the defendant in the judgment, the purchaser need produce 
only the execution “ because he is the party to the record,” looks very much like a 
petitio principii ; for non constat that there is a record. 

The same rule which requires a purchaser, when plaintiff and seeking to make title, 
to produce the judgment as well as the execution, applies to him also when sued for 
the property purchased. (Wilson v. Conine, 2 John. Rep. 290. Thompson v. Chau- 
veau, 6 Mart. Lou. Rep. N. S. 458. Jackson v. Caldwell, 1 Cowen’s Rep. 622, 640, 
641, 643, 4. Curtis v. Swearingen, Breese, 160. Den v. Wright, l Pet. C. C. Rep. 
64, 66. See Jackson v. Roberts’ ex’rs, 11 Wend. 422, 433, et seq.) And in such 
case, where the sale was under a decree of the court of chancery, and the purchaser in 
deraigning title produced a decretal order directing execution to issue on a prior de- 
cree recited in the decretal order, held, that the original decree which was the basis of 
the execution should be produced. (Wilson v. Conine, supra.) The recital in the 
sheriff’s deed of property sold under an execution, will not prove the judgment; the 
judgment itself as well as the execution, must be directly proved in the regular mode. 
(Weyand v. Tipton, 5 Serg. & Rawle, 332. See Jackson v. Roberts’ ex’rs, 1 1 Wend. 
433. Thompson v. Bullock, 1 Bay’s Rep. 364.) Where the judgment is thus col- 
laterally called in question, merely to show the officer’s authority to sell, a very im- 
perfect transcript has been admitted. (Lansing’s lessee v. Dolph, 4 Wash. ^C. C. 
Rep. 625.) Further as to the mode of proving judgments in these and similar cases, 
see post, vol. 2, of the text, p. 305; also ante, note 713, p. 1059 ; and note 732, p. 
1072, et seq. As to their admissibility, and the effect of irregularities, and variances 
in the execution from the judgment, when they are used by purchasers, see ante, 
note 693, p. 978. Ten Eyck v. Walker, 4 Wend. 642. Jackson v. Anderson, id. 
474. Jackson ex dem. Hunter v. Page, id. 585. Allen v. The Portland Stage 
Company, 8 Greenl. 207. When the execution is void, and not voidable merely, it 
seems no title can be acquired by a purchaser under it. (See Swan v. Saddlemyet* 

8 Wend. 676, 681, and cases there cited.) 

Vol. !• 196 
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In connection with the doctrine adverted to at p. 1078, of this note, protecting the 
officer, under certain circumstances, by his writ alone, independant of the judgment, it 
may be well to observe, that though it appears to have been held by several English 
cases, that he cannot justify under mesne process after the day appointed for the re- 
turn, without showing it actually returned, yet with respect to writs of execution the 
rule is inapplicable. (Rowland v. Veale, 1 Cowp. Rep. 18, 20. Hoe’s case, 5 Coke’s 
Rep. 90. . Doiley v. Joliffe, Lane’s Rep. 50. Freeman v. Blevvitt, 1 Salk. Rep. 409 ; 
S. C., 1 Ld. Raym. Rep. 632. 12 Mod. 394. Holt’s Rep. 408. Cheasley v. Barnes, 

10 East’s Rep. 73, 82. Middleton v. Price, 1 Wils. Rep. 17 ; Ss. C., 2 Strange’s Rep. 
1184. Britton v. Cole, 1 Salk. 408, 9. Girling’s case, Cro. Car. 446. 2 Roll’s Ab. 

562, pi. 14, 16.) 

The rule that the sheriff, by neglecting to return mesne process, forfeits his protec- 
tion under it, has been recognized incidentally in Massachusetts. (Oystead v. Shed, 12 
Mass. Rep. 511. Purrington v. Loring, 7 id. 388, 392.) It has been directly declar- 
ed to be law in New-Hampshire ; and, it seems, would apply to the case of a sheriff 
levying on goods in virtue of an attachment ; but its policy is strongly questioned, and 
the doctrine will not he extended to cases to which it has not been before ex- 
pressly applied. (Parker v. Pattee, 4 N. Hamp. Rep. 530, 1, 2. Barrett v. White, 3 
id. 229.) Whether it is la^in Nevv-York, quere. (See Coburn v. Hopkins, 4 Wend. 
577, 578, 9. Gardner v. Campbell, 15 John. Rep. 400. Beals v. Guernsey, 8 id. 52. 
Hopkins v. Hopkins, 10 id. 372.) The doctrine has never been applied except as 
against the officer having control over the process. Hence, a bailiff may justify under 
process without shewing a return of it. (Britton v. Cole, 1 Salk. Rep. 408, 9. Free- 
man v. Blewitt, id. 409 ; S. C. 1 Ld. Raym. Rep. 632; 12 Mod. 394 ; Holt’s Rep. 
408; Rowland v. Veale, 1 Cowp. Rep. 20; Girling’s case, Cro. Car. 446; Oystead 
v. Shed, 12 Mass. Rep. 511.) And so may the party at whose suit it issued. (Plum- 
mer v. Dennett, 6 Green!. Rep. 421.) But if the party joins with the sheriff in a plea 
of justification, he will be bound to show the process returned. (Middleton v. Price, 
1 Wils. Rep. 17 ; S. C., 2 Strange’s Rep. 1 184.) 


NOTE 739 — p. 391. 

This doctrine has been recognized and acted upon in several American cases. The 
sheriff or other officer, in order to contest a sale on the ground of its being fraud- 
ulent as against creditors, can only do so by showing, preliminarily, that he is acting 
for a creditor who has a right to attack the sale ; and this, in the case of an execution, 
is to b» done by proving the writ and judgment. (Damon v. Bryant, 2 Pick. 411. 
Ackworth v. Kempe, 1 Doug. 41. High v. Wilson, 2 John. Rep. 46. See Martin 
v. Podger, cited in the text, reported 5 Burr. 2631 ; M’Gowen v. Hay, 5 Litt. Rep. 
239, 241 ; Jackson v. Caldwell, 1 Cowen’s Rep. 623 ; Reed v. Davis, 5 Pick. 388 • 
Lum v. Kelso, 3 Mill. Lou. Rep. 64 ; post, vol. 2, of the text, p. 385.) See ante, note 
694, p. 1011. 

. In High v. Wilson, supra, the defendant neglected to produce the judgment on the 
trial at the circuit, but obtained a verdict; he produced it however to the supreme 
court, on a motion made for a new trial; and the court being clearly satisfied that the 
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sale relied on by the plaintiff from the execution debtor, waG fraudulent as against 
creditors, refused to disturb the verdict. The judgment in such cases must be proved 
by the best evidence. A copy of a copy is not admissible. (Lum v. Kelso, S Mill. 
Lou. Rep. 64. See ante, note 720, p. 1065.) 

In Massachusetts, when the officer, being sued by a stranger, justifies under an at- 
tachment, and seeks to attack the sale to such stranger on the ground of fraud as 
against creditors, he must prove the debt for which the attachment issued. (Damon 
v. Bryant, 2 Pick. 411.) 


NOTE 740 — p. 391. 

A paper cannot be said to be “ filed,” until it reaches its place of final deposit. (See 
Garlick v. Sangster, 9 Bing. 46; Rex v. Wade, 1 Barnvv. & Adol. 861 ; White v. 
Willard, 1 Watts’ Rep. 42; Fager v. Campbell, 5 id. 288.) And until an execution 
is actually deposited in the clerk’s office, the return does not become matter of record. 
(Welsh v. Joy, 13 Pick. Rep. 482, per Shaw, C. J.) 


NOTE 741 — p. 391. 

To know whether a return is competent evidence or not, we must look primarily to 
the process itself, and to the law regulating the officers duty thereon. We have be- 
fore had occasion to observe, when speaking in respect to certificates, ante, note 702, 
p. 1046, that if the process is not what is called returnable process, or in other words, 
if it be process upon which the officer is not required to certify his doings, his return 
will not be evidence ; for in that case the act is entirely unofficial, and is entitled to no 
more credit than would be due to the certificate of a private person, which, as tve have 
seen, is mere hearsay. (See ante, note 702, p. 1047, 8 ; also ante, note 489, p. 674.) 
Thus, in Vermont, fhe return of a collector of taxes, upon his tax warrant, is not evi- 
dence, for he is not required to certify his cfoings. (Hathaway v. Goodrich, 5 Verm. 
Rep. 65.) So, for the same reason, in New- Hampshire, the return of a surveyor of 
highways on his warrant for the collection of highway taxes, is not evidence. (Davis 
v. Clements, 2 N. Hamp. Rep. 390.) See Saxton v. Nimms, 14 Mass. Rep. 315, 319, 
to 321. 

And, doubtless, the general doctrine above stated would restrict the effect of a return, 
even upon returnable process, to such matters as were certified by the officer officially . 
On this subject it seems the rule is the same with that noticed ante, note 702, p. 1046, 
7, with respect to certificates; and though a return go beyond the doings of the offi- 
cer, as such, and though in that case it might be operative as to such parts as were 
official, yet the extra-official parts would be entitled to no credit. (See id. p. 1045, 6, 
7.) Indeed, much of the doctrine laid down in the note just referred to, together with 
the cases there cited, may be advantageously adverted to by the student when consid- 
ering questions relating tolhe admissibility and effect of returns. 

On the principle that a return must be official in order to be evidence, it has been 
held, that a sheriff cannot make his return on an execution evidence of his having paid 
the amount Collected thereon to the plaintiff. “ Such a return is not commanded to be 
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made by the writ, oor is it authorized by law.” (First v. Miller, 4 Bibb, 311*) So 
in England. (Cator v. Stakes, 1 Maule & Sel. 509, cited in text, note (4).) The of- 
ficer cannot make bis return evidence of any thing by way of excusing him for not 
having performed his duty ; e. g., that he had omitted to return by reason of sickness ; 
for such return is extra-official. (Bruce v. Dyall, 5 Monroe, 125, 6. See S. C., ante, 
note 165, p. 157.) And any mere apology for not having done what the law requires, 
as that he lost the process, &c. and therefore could not return it at the proper time, 
must be proved in the ordinary mode ; it cannot be evidenced by the return, for w there 
is no law recognizing such a return.” (Holderman v. Brasfield, Lilt. Sel. Cas. 271) 
He may certify his doings ; but it is doubtful whether he can make evidence for him- 
self by certifying facts beyond those doings; e. g., the doings of the plaintiff, as that 
the former levied & c. by directions of the latter. (Barney v. Weeks, 4 Verm. Rep. 
146.) Butquere, how far is this so as to parties, &.C.? (See Gyfford v. Woodgate, 
11 East, 297, cited and stated in the text. S. C., 2 Camp. 117. Also, see Townsend 
v. Olin, 5 Wend. 207, 209.) 

An officer’s return of acts done by him out of his precinct, as his having delivered to 
the defendant in an attachment, at his request, a copy of the writ, is extra-official, and 
furnishes no evidence of notice. ( Semble , Arnold v. Tourtelott, IS Pick. Rep. 172.) 

But a fact unnecessarily, or even improperly returned, may be evidence against the 
(flicer, to be treated like his written acknowledgment. (See Williams v. Cheese- 
brough, 4 Conn. Rep. 356, 861.) 

As to the person who makes the return, it has been held in Massachusetts, that 
where the deputy who sold under an execution, died after the return day without 
having entered on the writ a certificate of his doings, the sheriff might make the re- 
turn, and that the purchaser would take a valid title under it. (Ingersol v. Sawyer, 2 
Pick. Rep. 276.) And one who, as sheriff, has levied and sold under an execution, 
may make a valid return thereon a long time after he has ceased to be in office. So 
of a deputy sheriff. (Welsh v. Joy, 13 Pick. Rep. 477.) But quere: is such a return 
conclusive as it respects the parties,? (See Weidman v. Weitzel, IS S erg. &. Rawle, 
96 ; Williams v. Carr, 1 Rawle, 420, 422, 423 ; Meredith v. Shewali, 1 Pennsyl. Rep. 
497, stated infra, p. 1089.) In Vermont, by statute, a deputy sheriff is recognized as 
a distinct officer, whose doings on process may be certified in his own name, and need 
not be in the name of ihe sheriff. (Eastman v. Curtis, 4 Verm. Rep. 616.) In Ken- 
tucky, though a deputy sheriff or sergeant cannot appoint a general deputy, yet he may 
empower another to do a particular act; and, therefore, where a deputy sergeant 
had authorized a constable to serve a summons in the general court, who accordingly 
did so, and the deputy sergeant returned the summons served, in his own name, held, 
that such return was properly made. (Sergeant of the Court of Appeals v. George, 5 
Litt. Rep. 198.) In New- York, a plaintiff, if he be a sheriff, or specially deputed for that 
purpose, may serve his own capias, Where no bail is required, and his return will, it 
seems, be evidence. (See Bennett v. Fuller, 4 John. Rep. 486 ; Tuttle v. Hunt, 2 
Cowen’s Rep. 436, 7.) So as to a summons in a justice’s court, where the plaintiff is 
a constable, or specially deputed to make service. (Tuttle v. Hunt, 2 Cawen’s Rep. 
436. Putnam v. Mann, 3 Wend. 202, 204, 5.) 

In giving effect to the return of an officer, even where it is strictly official, regard is 
in many instances to be bad to his territorial authority. Thus, where it is material, for 
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any purpose, that a return should show a defendant not an inhabitant of a particular 
district, the return of an officer, whose bailiwick does not necessarily cover the whole 
district, that the defendant is not an inhabitant of his bailiwick , is not enough. (Gully 
v. Sanders, Litt. Sel. Cas. 424. See PalLster v. Little, 6 Greenl. Rep. 350.) 

In general, faith is given to the official returns of public officers, like the sheriff, 8tc. 
The law makes them certifying officers of their doings upon returnable prpcess, by re- 
quiring them to return, and holding them responsible for the truth of their returns. 
Hence* such returns are commonly evidence, of more or less force, according to circum- 
stances, and particularly with respect to the parties against or for whom they are 
sought to be used. (Hathaway v. Goodrich, 5 Verm. Rep. 65. Gyfford v. Woodgate, 
II Blast, 299. Davis v. Clements, 2 N. Hamp. Rep. 390.) 

I. Jls to strangers. It is a well settled rule, that an official return, upon returnable 
process, is prima facie evidence, even against strangers; “ because it iathe official act 
of a man acting under oath.” (Per Gibson, J., in Hyskell v. Givin, 7 Serg. &, Rawle, 
571.) “As relative to strangers, credence is due to the uncontradicted official act 
(return) of the sheriff, when third persons are concerned.” (Per Hosmer, C. J., in 
Dutton v. Tracy, 4 Conn. Rep. 94.) Accordingly, the return of the sheriff, upon a 
writ commanding him to put T. in possession of certain premises, was received in a 
proceeding for forcible entry by T., to prove, as in his favor against persons not parties to 
the execution, that, prima facie, possession was delivered to T., as mentioned in the 
.return. (Dutton v. Tracy, 4 Conn. Rep. 79.) A return of service upon process, is 
prima facie evidence that it was so served in an action against the officer who issued it. 
(Allen v: Gray, 11 Conn. Rep. 95.) 

But a return of a sheriff is seldom more than prima facie evidence to affect stran- 
gers, and the latter may generally vary or contradict it by parol evidence. (See the ca- 
tes supra ; also Caldwell v. Harlan, 3 Monroe, 349, 351, 2; Bott v. Burnell, 9 Mass. 
Rep! 96,99; Field v. The United States, 9 Peters’ R. 183.) A familiar illustra- 
tration is, where a person, other than the defendant in execution, sues or is sued for 
property levied on under it, in which case the return usually states the property to be- 
long to the judgment debtor ; but the real owner is always permitted to contradict such 
statement. (Whiting v. Bradley, 2 New Hamp. Rep. 82. Bloxham v. Oldham, 1 
Burr. 22, 32: Alworth v. Kemp, 1 Doug. 40 to 43.) 

A return, however; lias sometimes been held to conclude persons who were not 
strictly parties or privies to the process. Thus, where A. assigned a bond, promising 
ill the assignment to be responsible to B., the assignee, should the obligor prove insol- 
vent, and B. assigned the same bond by the like assignment to D., who commenced 
a suit on the bond, obtained judgment, and issued a fi. fa. thereon, to which the sheriff 
returned “ no effects;” held, that this return was sufficient to charge A., in a suit on 
his assignment by B., and proof that the obligor was not insolvent was decided inad-. 
missible. (Goodall v. Stuart, 2 Hen. & Munf. 105.) The return of a sheriff that a 
fi. fa. is satisfied is conclusive upon his sureties that he had received the money, in an 
action on his official bond. (Governor v. Twitty, 1 Dev. Rep. 153 ; but see S. C., 2 
Hawks* Rep. 5.) Although the sureties were not parties to the fi. fa., still as it con- 
cludes the plaintiff therein so long as it stands, and prevents him from any remedy 
against the defendant, it shaH therefore conclude the sureties. (Governor v. Twitty, 
eupra.) In debt on a replevin bond, in Pennsylvania, the sheriff’s return of elongatur. 
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after a judgment de relorno habendo , was held conclusive, and proof of the property hav- 
ing been tendered to the plaintiff was adjudged inadmissible. (Phillips v. Hyde, l Dali. 
439.) In New- York, where the defendant has gitfen security for an adjournment in a 

justice’s court, pursuant to 2 R. S. 239, § 76, the plaintiff, it is provided, cannot recover 
on the bond, unless he shows an execution issued, &c. on the judgment obtained, and 
a return thereon that the defendant could not be found. (Id. § 77.) In an action 
against the surety, after these proceedings have been had, the latter cannot, it seems, 
be permitted to contradict the constable’s return on the execution, that being’conclu- 
sive against him. (Boomer v. Lace, 10 Wend. 525, 527.) At any rate, it concludes 
the surety from alleging that the defendant had property in the county sufficient to 
satisfy the execution. (Id.) In Massachusetts, upon a scire facias against bail taken 
upon arrest, the bail are concluded as to the fact of arrest by the officer’s return on the 
writ, which thej are not at liberty to controvert save in an action against the officer 
for a false return. (Bean v. Parker, 17 Mass. Rep. 591, 600, 1.) So, in scire facias 
against the endorser of the original writ, (under a statute of that slate,) the return of 
non est inventus on the execution, is conclusive as to the avoidance of the principal in 
an action against the endorser. (Ruggles v. Ives, G Mass. Rep. 494.) If the return 
be, that the body is taken and committed, it is prima facie evidence of the principal’s 
inability to pay, to be controlled only by evidence of his having paid. (Id.) A similar 
statute seems to exist in Maine, and there, the sheriff’s return that he could find no 
property, which means in his precincts, is not conclusive evidence of inability to pay, 
and does not therefore prevent the indorser from showing the ability of the principal. 
(Palister v. Little, 6 Greenl. Rep. 350.) In debt against bail to the action, in South 
Carolina, a memorandum on the ca. sa. sued out, thus, “N. E. I. per Jackson,” (Jack- 
son being a deputy and the memorandum in his hand writing) together with the fol- 
lowing return: “I have, by my deputy, J. T. Smart, made diligent search for the de- 
fendant, but could not find him, John R. Cleary, sheriff,” were produced ; the sheriff 
and Jackson were both dead ; Smart was sworn and denied that the ca. sa. had ever 
been in his hands; yet held, that the whole amounted to a sufficient return under the 
peculiar circumstances. (Mathewson v. Moore, 2 M’Cord r s Rep. 315.) 

Where a third person is in a> situation to be concluded by a return, and thereby 
injured, he may maintain an action for a false return against the officer, in which it is 
always competent for the plaintiff to controvert its truth. Accordingly, in Massa- 
chusetts, A. attached an equity of redemption of B., and C. subsequently attached the 
same equity; the equity was taken on an execution in A.’s favor, and advertised for 
sale, but the advertisement did not specify any place of sale. A sale took place, and 
the equity brought a fair price. The officer’s return slated that he had advertised the 
place of sale, &c. C. having afterward obtained judgment and execution in his suit 
against B., brought an action against the sheriff for a false return. And it was held, 
1. that the return made was false; 2. that it was so far conclusive, as that the equity 
passed by the sale, and could not therefore have been taken on C.’s execution ; 3. that 
the action was maintainable; and 4. that the damages recoverable were the amount of 
C.’s judgment with interest from the service of the writ. (Whitaker v. Sumner, 7 
Pick. Rep. 551.) 

The sheriff may show the return false as against his deputy, in an action on the 
bond of the latter, to recover monies which the former had been compelled to pay 
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by reason of an escape suffered by the deputy. And though ihe return was in the 
hand writing of the sheriff, yet held, that he might prove that it was the custom for his 
deputies to deliver to him all process, on which he endorsed such returns as they di- ■ 
rected, and that such custom was evidence from which the jury might infer the return 
to be tlie act of the deputy. (Naylor v. Semmes, 4 Gill. & John. 273.) 

Returns of officers are usually conclusive as a protection in favor of third persons 
who are bound to act upon them, and have no other evidence furnished them of their 
authority. Thus, assessors in Massachusetts, in order to prove the meeting which ap- 
pointed them competent to do so, need not go behind the record and show the meet- 
ing duly warned. The return is all they have to look to, and this cannot be contra- 
dicted in order to render their conduct illegal and themselves liable as trespassers. 
(Thayer v% Stearns, 1 Pick. 109, 1 12. Saxton v. M’Nimms, 14 Mass. Rep. 320.) So, 
doubtless, as to judges, justices, &c. who are in many cases furnished with no other 
evidence than a return, of their jurisdiction over the person. (See Case v. Redfield, 

7 Wend. 398.) See this case, and others of a kindred character, cited infra, p. 1089. 

2. Jls to parties. As between the parties to the process, or their privies, the return 
is usually conclusive, and not liable to collateral impeachment. This is a well estab- 
lished general rule, one necessary to secure the rights of the parties, and give validity 
and-effeetto the acts of ministerial officers, leaving the persons injured to their redress 
by an action for a false return. (Per Cur. in Small v. Hogden, 1 Litt. Rep. 16, 17. 
Beanv. Parker, 17 Mass. Rep. 601. Slayton v. Inhabitants of Chester, 4 id. 479. 
Whitaker v. Sumner, 7 Pick. 551, stated infra. Caldwells v. Harlan, 3 Monroe, 851. 
Boynton v. Willard, 10 Pick. 169. Whiling v. Bradley, 2 New-Hamp. Rep. 79, 81 
Hawks v. Baldwin, Brayt. Rep. 85.) It is not clear that a party, even in chancery, 
can be allowed to aver and prove the falsity of a return fair upon its face, in a collate- 
ral mode, without a direct proceeding against the officer himself. (Said in Sergeant 
of the Court of Appeals v. George, 5 Litt. Rep. 198, 200, per Mills, J. See Alshire 
v. Hulse, 1 Wright’s Rep. 169, 170.) In Massachusetts, the sheriff’s return that 
dower had been set forth by three disinterested freeholders, is conclusive between the 
parties. If the persons were not freeholders, the sheriff is liable to the party injured 
for a false return. (Easterbrook v. Hapgood, 10 Mass. Rep. 313, 314.) On a motion 
to set aside a sale under an execution, on the ground that B. was the purchaser, and 
not C. ; and that B. before the sale-bond was executed, gave up the purchase to C., 
and directed the sale to he returned in C.’s name, who accordingly gave a bond as prin-r 
cipal, B. signing as surety ; held, that the bond and the sheriff’s return were conclu- 
sive as against the defendant in the execution, that C. was the purchaser. (Small v. 
Hogden, 1 Litt. Rep. 16, 17.) A return upon a writ of habere facias possessionem,^ 
has been held conclusive between the parties, that possession was delivered as stated 
in the return. (M’Connel v. Bowdry’s heirs, 4 Monroe, 392, 399. Smith v. Horn- 
back, 3 Marsh. Ken. Rep. 392, 3, Tribble v. Frame, 3 Monroe, 51.) And when the 
heir relies on the possession of the widow, in bar of an ejectment, such return is con* 
elusive against both. (M’Connell v. Bowdry’s heirs, supra.) In Maryland, held, that 
the sheriff’s schedule of goods, returned as taken and delivered in an action of replevin, 
at the suit of R., might be read by the plaintiff, (one of the defendants in the replevin,) 
in an action against R., to prove R. in possession of the goods on the day after they 
were first taken. (Allender v. Riston, 2 Gill & John. 86.) 
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The general doctrine concluding parties by these returns, was held in Trigg v. 
Lewip’ executors, (3 Litt. Rep. 129, 130, 1 , 2.) There, the return on a venditioni expo- 
nas was adjudged conclusive, on scire facias, as against the executors of the plaintiff 
in the judgment (who sought to revive it,) that the sheriff had sold lands under the judg- 
ment, and so satisfied it pro tanto. It was further decided, that the fact of A., 
(whose name appeared in the sale-bond as one of the securities of the alleged purcha- 
ser of the land,) having obtained a decree in chancery for a perpetual injunction 
against all proceedings on the sale-bond, on the ground that he had never signed it, could 
not be alleged against the return. “ It only proved that Lewis (the plaintiff in the 
judgment,) or his representatives, were precluded by a decree in personam, from fur- 
ther proceedings against one of the securities ; but it did not prove as to the present 
plaintiffs in error, (the defendants in the judgment,) that this was rightly done; be- 
cause the present plaintiffs were not parties thereto, and their rights could not be con- 
cluded by it. Moreover, the decision of the chancellor did not, and with propriety 
could not, destroy the return of the officer in a court of law.” (Id. 132, 3.) It was 
set up too in this case against the return, that the executors of L., (the present plain- 
tiffs,) had issued scire facias on the sale-bond, to have execution against the alleged 
purchaser and B. the other security ; that the purchaser pleaded non est factum, and 
that the issue being found in*his favor, a judgment was rendered, discharging him 
therefrom. Per Cur., (Id. 133) — “ The same objections lie to these proceedings. The 
present plaintiffs (in error,) were not parties, and the return of the officer was not de- 
stroyed thereby, as between the original parties to the judgment.” On the subject of 
controverting the return by allegations en pais, “ to permit it,” say the court, M would 
contravene a well settled principle. It is a general rule, that the acts of ministerial 
officers, as far as the rights of the parties affected thereby are concerned, must be ta- 
ken as true, when brought into contest collaterally, and can only be impeached by di- 
rect proceedings, such as those which make the officer a party/’ (Id. 132.) The 
court admit that it would be competent to rebut or destroy the return by record evi- 
dence ; (id ;) and it might be shown that the return “ had been annulled and set aside 
by the proper tribunal.” (Id.) In Wilson v. Hurst’s ex’rs, (1 Peter’s C. C. Rep. 
441,) the marshal’s return of non est inventus on a ca. sa., was held to conclude the 
defendants in scire facias to revive the judgment, they being the legal representatives 
of H., against whom it was rendered. It was suggested that the real defendants in 
the case were the terre-tenants, and that the rule did not therefore apply. But the 
court refused to notice any parties save those who appeared as such upon the record. 

In Massachusetts, in entry sur disseizin , a sheriff’s return to an execution, of an ap« 
prisement, ancf seizin delivered to the lawful attorney of the demandant, who was the 
judgment creditor, will conclude in respect to the facts stated, as against the defendant 
in the execution, and all claiming under him ; (Bott v. Burnell, 9 Mass. Rep. 96 ;) 

“ and all other persons, so far as it is evidence of formal proceedings, which are to avail 
against the parties subjected to the authority exercised therein. But it is not conclu- 
sive for any other purpose.” (Id. 99.) So in Vermont. (Stevens v. Brown, 3 Verm. 
Rep. 420. Eastman v. Curtis, 4 id. 616. Hathaway v. Phelps, 2 Aik. Rep. 84. Ste- 
vens v. Brown, 3 id. 420.) And in Maine also. But it cannot be made to preclude 
evidence that the levy took place after the death of the judgment debtor, and so, that 
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the whole proceeding was void. (Allen v. The Portland Stage Company, 8 Greenh 
307.) It concludes as to the official doings under it. (Id.) 

The rule above noticed, concluding the parties, applies to process by which* the de- 
fendant is brought into court. The defendant cannot show the falsity of the return, 

as to the facts stated in it, constituting due service, by way of objection to the contin- 
uance of the suit ; nor can he controvert it in any material part, save in action for a false 
return against the officer. (Slayton v. Inhabitants of Chester, 4 Mass. Rep. 478. 
Wheeler v. Lampman, 14 John. Rep. 481. Hunter v. Kirk, 4 Hawks* Rep. 277.) So 
as to a return of a constable on an attachment. (Case v. Redfield, 7 Wend. 398. Stin- 
son v. Snow, 1 Fairf. Rep. 263.) But in Connecticut, a different doctrine prevails; 
and there, a return of an officer, on mesne as well as final process, is only prima facie 
evidence, even as between the parties. (Watson v. Watson, 6 Conn. Rep. 334. Butts 
v. Francis, 4 id. 424.) But conceded, that it is, in general, conclusive as against the 
officer making it. (Williams v. Cheesebrough, 4 Conn. Rep. 356.) 

To the general rule, forbidding the impeachment of a return as between the parties, 
there are various exceptions. In Pennsylvania, a return to a fi. fa. of “debt and costs 
paid,” made two years after the proper time and one year after a suit commenced, in 
which its effect was material, was held open to a collateral impeachment by a party. 
(Weidman v. Weitzel, 13 Serg. &, Rawle, 96. Williams v. Carr, 1 Rawle, 420, 422, 
3, S. P.) Indeed, it is laid down without qualification in a case subsequently decided, 
that an irregular and illegal return may be inquired into and impugned. (Meredith v. 
Shewall, 1 Pennsyl. Rep. 497.) Wliere a liberari facias was returned with an inquisi- 
tion of extent, stating that the sheriff had caused the lands extended to be delivered, 
held, that it was competent for the plaintiff to show, and that too by the sheriff, that 
he did not deliver the lands, &.C., and so the plaintiff’s debt was not satisfied: for 
the office of the inquisition is only to determine the value of the land and the yearly 
rents and profits, &c. ; the delivery of the land takes place after the inquisition, and is 
the act of the sheriff alone. In this case the sheriff had endorsed on the writ the fact 
of the proceedings having been stayed, which had been erased, and he was held com- 
petent to show also that such erasure was not his act. (Id.) 

The return of a sheriff was said not to be conclusive in the following case : A. B. 
and C-, in Virginia, executed a forthcoming bond, to release the goods of A., taken on 
a fi. fa. against A. and B. It was not stated in the bond whether B. signed as princi- 
pal with A. or as surety. The sheriff’s return stated that the bonds were taken of A. 
and B., with C. as surety. Judgment was obtained on the bond, execution issued, and 
the money paid by C. On appeal from the decision of a motion made by C. to com- 
pel A. and B. to repay such money, it was deemed competent for I}. to have contra- 
dicted the sheriff *8 return in the court a quo, so far as it went to show that the former 
signed as principal. (Cunningham v. Mitchell, 4 Rand. 189.) 

In New-York, where a judgment is sought to be used between the parlies as the 
foundation of an action or set-off, it is competent for the plaintiff in the judgment to 
contradict a return of satisfaction made on the execution issued upon the judgment. Ac- 
cordingly, where an endorsement of part satisfaction appeared on the execution, held, 
that the party who sought to use the judgment as a set-off, might show that the 
amount so endorsed was the proceeds of property sold, which sale was subsequently 
set aside and avoided, (Dubois v. Dubois, ip Wend. 416. See Cod wise v. Field, 9 
Vol. I. # 137 * 
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John. Rep. 263.) And though there be a return of levy, neither the plaintiff nor 
those under him are precluded from showing that the execution was not satisfied. 
(Little v* Delancey, 5 Binn. 266.) So, it seems, a return of satisfaction on an execu- 
tion, not made by the sheriff in the course of his official duty, but in violation thereof, 
6hall not estop the plaintiff ; as if he take a note, receipting it as payment, and return 
satisfaction. (Orange Co. Bank v. Wakeman, 1 Cowen’s Rep. 46; and see id. p. 47, 
note (a), and the cases there cited ; Mumford v. Armstrong, 4 id. 553 ; Armstrong v. 
Garrow, 6 id. 465.) And in an action of assumpsit against the officer, held, that the 
plaintiff in a ca. sa. might show, that what was contained in the return thereon by 
the officer as to the execution being satisfied “ by the special direction of the plain- 
tiff,” was % false. (Townsend v. Olin, 5 Wend. 207, 209.) 

In an action against the officer expressly for a false return, the plaintiff may of course 
controvert it. This is conceded in nearly all the cases cited supra ; and, under such 
circumstances, the plaintiff may show the falsity of the return by any evidence that he 
can produce for that purpose, whether parol or written. (Goodalf v. Stuart, 2 Hen. 
&l Munf. 105, 112, per Tucker, J. Whitaker v. Sumner, 7 Pick. 551. See also Gard- 
ner v. Hosmer, 6 Mass. Rep. 327 ; Boynton v. Willard, 10 Pick. 169.) 

But the defendant in the execution, it has been said, shall not be permitted in trover 
or trespass against the officer, to show the return false for the purpose of making him 
liable for h‘»s doings under the process in that form. The remedy, if any, is by an ac- 
tion on the case for a false return. (Sias v. Badger, 6 New Hamp. Rep. 398. See 
Livermore v. Badgley, 3 Mass. Rep. 487.) So, in trespass and false Imprisonment 
against the plaintiff, for an arrest under a justice’s execution, the defendant in the ex- 
ecution will not be allowed to show the return to the original summons false, though 
made by the plaintiff in the execution himself, he being a constable, and though the 
execution issued on his special application. The remedy is by an action for a false 
return. (Putnam v. Mann, 3 Wend. 202.) 

3. As to the officer. The return will in general conclude as against the officer; and 
he will not be allowed to question its truth. (Purrington v. Loring, 7 Mass. Rep. 888.) 
Accordingly, where an officer returned on a warrant of distress that he advertised the 
goods destrained 24 hours before sale, held, in an action against him for taking the 
goods, that he could not be permitted to show by parol that he in fact advertised them 
forty-ejght hours before the sale. (Id.) And where a coroner returned upon a ta.sa. 
(hat he had received the amount thereof in full, “ according to the special directions 
Cf the plaintiff,” held, that in an action against him by such plaintiff to recover the 
amount of the ca. sa., he could not be allowed to show that what he received were 
notes, and that tliey were taken, not in payment of the execution, but for bis indem- 
nity against a threatened prosecution for an escape. He cannot be heard to gainsay 
the truth of a return made under his oath of office. (Townsend v. Olin, 5 Wend. 207> 
209.) See also Denton v. Livingston, 9 John. Rep. 98 ; Scott v. Seiler, 5 Watts, 285 , 
245; Williams v. Cheesebrough, 4 Conn. Rep. 356, 360; and see 1 Cowen’s Rep. 47, 
note(a). The return ofa sheriff to a ca. sa. of “ satisfied,” is evidence in an action against 
him by the plaintiff in the writ, that the former received the money before the return 
day; though the ca. sa. be not in fact returned and filed till after the return day. 
{Armstrong v. Garrow, 6 Cowen’s Rep. 465.) In debt against the sheriff for an es- 
cape, bis return on a ca. sa. of eepi cGrpus et tommduitur , was held to preclude him 
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from showing that he did not arrest the prisoner until three days after the return of the 
writ, as that would contradict his re.turn. (Shewel v.Fell, 3 Yeates’Rep. 17; 4id.47. 
S. C. on-appeal.) So, if the sheriff return “ lands sold,” or, “ in custody,” &c. he can- 
not, in an action brought against him. disprove and falsify such return. (Id.) This 
rule applies to the sheriff when sued for the misconduct of his deputy. (Gardner v. 
Hosmer, 6 Mass. Rep. 325.) And on the general principle above stated it has-been 
said, that the sheriff is not a competent witness to impeach his return. (Meredith v. 
Shewall, 1 Pennsylv. Rep. 496.) But he is, to support it. (Id. Cunningham v. 
Mitchell, 4 Rand. 189.) In Vermont, where the officer was commanded to attach 
goods and chattels to the amount of §20, and returned that he had attached all the 
hay, grain, oats, and peas, in the defendant’s barn ; held, that in an action against 
him, he was estopped from saying there was no such property there; and that the 
command in the writ connected with the return, were prima facie evidence that the 
property levied on was worth §20 ; (Barney v. Weeks, 4 Verm. Rep. 146;) and this, 
even though the return state that he levied by directions of the plaintiff; and it is 
doubtful, as we have seen, whether the latter fact can be evidenced by the return. 
(Id. 146, 148 ; and see supra, p. 1084 and the cases there cited, as to tb^f point.) 

But this rule of conclusiveness as against the officer, has its exceptions. Thus, where 
ait officer was sued for malicious prosecution, in procuring the plaintiff to be indicted 
for rescuing G.* from his custody, and the plaintiff, to shew that the prosecution was 
utterly groundless and malicious, produced the writ on which G. was taken bv the 
defendant, together with a return thereon signed by the defendant, stating that he had 
arrested G. and taken bail ; held, that the officer might show, by way ot rebutting the 
evidence thus derived, that the plaintiff did in fact rescue G. on the day of the date of 
the return ; that G. died some time after and before he could be retaken ; that before 
knowledge of his death came to the defendant, the plaintiff offered himself and another 
as hail for G.’s appearance, and that the defendant having agreed to accept such bail, 
made said return. (Lewis v. Blair, 1 N. Hamp. Rep. 68.) So where the officer is 
prosecuted for not seizing and selling property levied on by him under an attachment 
and returned as the property of the debtor, he may show, notwithstanding such return, 
that the property was not the debtor’s. (Fuller v. Holden, 4 Mass. Rep. 498. Learn- 
ed v. Bryant, 13 id. 224. Tyler v. Ulmer, 12 id. 163. Whiting v. Bradley, 2 N. 
Hamp. Rep. 83.) 

And the return of an officer is not conclusive evidence against him, as to statements 
therein which must necessarily be mere matter of opinion. Accordingly, where an officer 
defended for taking goods, on the ground of a levy under an attachment returned by him 
as served on. a particular day at 5 o'clock , held, that the precise hour becoming mate- 
rial, he might show the service to have been at an earlier hour. The moment of levy 
must be understood as matter of opinion only. (Williams v. Cheesebrough, 4 Conn. 
Jtep. 356, 360, 1. See Kitridge v. Bellovys, 4 N. Hamp. Rep. 424, 430, 1, stated infra.) 
So, where the sheriff returns that he has seized goods to the value of a fi. fa. ; his state- 
ment as to their value must be regarded as mere matter of opinion, and will not con- 
clude him on that point. (Said, per Hosmer, C. J., in Williams v. Cheesebrough, su- 
pra ; and see per Kent, C. J., delivering the opinion of the court in Denton v. Living- 
ston, 9 John. Rep. 96, 98, 9.) In Clerk v. Withers, (2 Ld. Raym. 1072, 6 Mod. 290,) 
Holt, C. J., said, that the sheriff would be bound by the value returned. (But see Sly v. 
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Finch, Cro. Jac. 514. Also Clutterbuck v. Jones, 15 East, 78.) Clerk v. Withers, 
was adverted to in the above cases from the New-York and Connecticut reports, and by 
both the dictum of Holt, C. J., is substantially repudiated. One reason given by the 
latter, is, that when the sheriff levies on goods to the value of the debt, the defendant 
is discharged. But it may often happen that the property seized and returned as the 
value of* the debt, may be found not to belong to the defendant, or may be found of 
much less value, by the fall of the market between the levy and sale, or by means of 
some concealed defect or infirmity ; and the judgment ought not to be considered fur* 
ther satisfied as against the original defendant than the amount of the proceeds of the 
sale. (Denton v. Livingston, supra, per Kent, C. J.) As to the docMine of satisfac- 
tion by levy, with respect to the defendant in execution, see Wood y. Tony, 6 Wend. 
562; Ladd v. Blunt, 4 Mass. Rep. 403 ; Hoyt v. Hudson, 12 John. Rep. 208 ; Ex 
parte Lawrence, 4 Coweu’s Rep. 417 ; Jackson v. Bowen, 7 id. 21 ; Ontario Bank v. 
Hallett, 8 id. 194 ; Mickles v. Haskin, 11 Wend. 125 ; Shepard v. Rowe, 14 id. 260; 
Sullivan v. M’Kean, 1 N. Hamp, Rep. S71. 

Whether the return of an officer that he attached the property in dispute, is conclu- 
sive evidence against him, in trespass, that he took it, so as render him liable therefor, 
and preclude him, as against the defendant in the writ, from proving the contrary, is 
highly questionable. This has been considered, in Massachusetts, and though the 
court admit the general rule forbidding an officer to falsify his own return, yet they 
say, that evidence to show the officer did not remove the property would not expressly 
contradict the return, and they incline strongly to the opinion that such evidence would 
be admissible. (Boynton v. Willard, 10 Pick. 166.) And where an attachment is re- 
turned at the request of the owner of the property, in order to give preference to a 
favored creditor, certainly in such a case the officer could not be charged as a tres- 
passer; for volenti non fit injuria . So if an officer returns an attachment without re- 
moving the property, leaving it in the debtor’s possession at his request ; he may prove 
these facts, it seems, in an action by the defendant in the writ. In an action of assault 
and battery against an officer, the return of an arrest would not be conclusive against 
him, for the debtor might have submitted to it without any force, and the officer may 
show this in his defence. (Id. p. 169, 170, per Wilde, J., delivering the opinion of the 
court) 

In actions brought by and against officers, their returns are sometimes important evi- 
dence for them. Thus, in trover or trespass by a constable for goods levied on by him, 
his return is prima facie evidence of the levy. (Cornell v. Cook, 7 Co wen’s Rep. 310,318. 
Loftin v. Huggins, 2 Dev. Rep. 10. Staunton v. Hodges, 6 Verm. Rep. 64. Lowry 
v. Cady, 4 id. 504, 5. Earl v. Camp, 16 Wend. 562, 569.) Otherwise, however, in 
Massachusetts, as against another officer claiming in virtue of a previous levy. (Mer- 
rill v. Sawyer, 8 Pick. 897, stated ante, note 165, p. 155, 157.) But, in New-York, 
not only is such return admissible in favor of the officer to prove a levy, but he may use 
it to identify the property levied on. ( Sernble , Spoor v. Holland, 8 Wend. 445, 7.) 
And where the endorsement of levy on an execution was general, e. g., 16,000 brick, 
the court said the officer might have amended his endorsement so as to have identi- 
fied the brick, and that he should have so done. (Id. 447.) But where the process 
returned is void, the return, it seems, would not be evidence that the officer had taken 
possession of* the property levied on. (Earl v. Camp, 16 Wend. 562, 569, 570.) 


1093 


Ch. 5.] Of the Proof of Records , fyc. 

In an action by the sheriff to recover the purchase money of land sold by him, 
his own return is prima facie evidence that the defendant was the purchaser. (Hyskill 
▼. Givin, 7 Serg. & Rawle, 369.) The court liken it in principle to the case of a con- 
viction by a justice, which is evidence in his own favor; the only difference, they say, 
is, that the conviction, where the justice has jurisdiction, is conclusive ; but that is be- 
cause it is a judicial determination of the fact ; the act of the sheriff is only ministerial. 
(Id. See ante, note 165, p. 157.) The jury, in such case* owing to the liability to 
mistake on the part of the sheriff, as to who was the bidder, might require but slight 
proof to counterbalance the return. (Id. p. 371.) See Salmon y. Ranee, 3 Serg. &. 
Rawle, .31 4, per Tilghman, C. J., as to the mode of proving to whom land was struck 
off by the sheriff. A private memorandum book of the sheriff is not evidence; but 
the proper evidence, it seems, would be the oath of some person present at the sale. 
(Id;) In Tennessee, in an action by the sheriff against the purchaser under an execu- 
tion, to recover the purchase money, the return of the sheriff (he having paid the mo- 
ney to the plaintiff in the execution) is admissible in favor of the sheriff but open to 
impeachment. (Nichol v. Ridley, 5 Yerg. 63.) To what extent the force of this evi- 
dence shall go, however, is not very clearly defined by the case. It seemr to have been 
regarded like a memorandum of sale within the statute of frauds. (Id. p. 65.) So, it 
' seems, a return is evidence for an officer in an action by him to recover his fees. (Hu- 
geris adm’r v. Osborne, 1 Bay’s Rep. 818.) 

In actions brought against officers, their returns, regular on their 7 face, will 
generally be prima facie evidence for them. (Stanton v. Hodges, 6 Verm. Rep. 
66. Hathaway v. Goodrich, 5 id. 65.) This is conceded in most of the above 
eases, where parties have been allowed to impeach such returns in actions against 
officers. In all actions brought expressly for a false return, the onus lies on the. 
plaintiff. (Davis v. Johnson, 3 Munf. 81. And see the cases cited supra, pp. 1089, 
1090.) So, in trespass or trover, as we have seen, by the defendant in an ex- 
ecution, the officer’s return has been deemed to operate conclusively in his favor. (Sias 
▼. Badger, 6 N. Hamp. Rep. 893.) And where a constable served a summons issued 
by a justice in the constable’s own favor, and the constable proceeded, took judgment, 
and obtained execution, whereon the defendant was arrested ; held, that the return of 
the constable upon the summons was conclusive in his favor, in an action of trespass 
and false imprisonment against him for the arrest under the execution. The party in- 
jured should have brought his action for a false return. (Putnam v, Mann, 3 Wend. 
303.) But in an action on the case against an officer for neglecting to leave a copy of the 
writ upon which he had attached property together with the return,- with the town 
clerk, until late in the afternoon of the. second day after the levy, whereby other cred- 
itors gained priority ; held, that the officer’s return of his having levied and left a copy, 
which return was dated on the day of actual levy, wds not conclusive in his favor that 
be had left a copy on the day of levy. (Kittridge v. Bellows, 4 N. Hamp. Rep. 424.) 
And in an action for an escape, the officer’s return of rescue is not conclusive in bis 
favor. (Adey v. Bridges, 2 Stark. Rep. 189.) ^ 

4. As to purchasers. Several cases have incidentally Occurred supra, showing in 
some degree the light in which a purchaser under an execution stands With respect to 
the officer’s return thereon. This doctrine is different, in different states ; and it may 
not be impertinent to cite a few of the local cases more- directly. In several of the 
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states, a purchaser’s title to real property may he derived under a statute extent, or title 
of record, and then the general rule is, that every thing essential to the title must ap- 
pear on record. (United States v. Slade, 2 Mason, 75, per Story, J.) The doings of 
the officer, &.c. must in such cases be returned, and the return must show that all the 
statute requisites for transferring the property have been complied with. (Metcalf v. 
GilleL, 5 Conn. Rep. 400. Pendleton v. Button, 3 id. 406. Ladd v. Blunt, 4 Mass. 
Rep. 402. Williams v. Amory, 14 id. 23. Eastman v. Curtis, 4 Verm. Rep. 616. 
See Jackson, ex dem. Kane, v. Sternbergh, 1 John. Cas. 155.) No defects in the re- 
turn can be supplied by parol. (See the cases supra; also Wellington v. Gale, 13 
Mass. Rep. 433 ; Williams v. Brackett, 8 id. 240 ; Davis v. Maynard, 9 id. 242.) Nor 
can such return, if lair upon its face, be invalidated, explained or altered, as against 
the purchaser, by parol. (Boody v. York, 8 Greenl. 272. See Pitts v. Clark, 2 Root’s 
Rep. 221 ; Davis v. Maynard, 9 Mass. Rep. 243 ; Purrington v. Coring, 7 id. 246.) 
The return, though not made until long after the return day, yet if made and filed be- 
fore it is offered in evidence, is sufficient evidence, in these cases, of title. (Prescott v. 
Pettee, S Pick. 331. Welsh v. Joy, 13 id. 577. Ingersoll v. Sawyer, 2 Pick. 276, 279. 
United States v. Slade, 2 Mason, 71. Emerson v. Towle, 5 Greenl. 197.) 

Whether a return is necessary to the purchaser in making title to an equity of re- 
demption sold under execution in Massachusetts, quere. (See Ingersoll v. Sawyer, 2 
Pick. Rep. 276, 279, 280 ; Welsh v. Joy, 13 id. 477.) 

In NewYork, the title of a purchaser of lands under a fi. fa. does not depend upon 
the return of the officer;, he need show no return; nor will it affect him though the 
jeturn made be incorrect, irregular or insufficient. It is enough for him that the officer 
Lad authority to sell, and did sell to him and executed a deed. (Jackson, ex dem. 
Kane, v. Sternbergh, 1 John. Cas. 153. See Ingersoll v. Sawyer, 2 Pick. Rep. 279, 
280.) A purchaser may, however, use the return in the deraignment of title, and 
.though it do not particularly describe the lands, they may be identified by parol evi- 
dence, (Ten Eyck v. Walker, 4 Wend. 462.) 

A doctrine similar to that of New-York, has been held in the supreme court of the 
United States, on the question arising whether a sale of real property by the mar- 
shal after the return-day, would be valid as in lavor of a purchaser. “The purcha- 
ser,” says Johnson, J., delivering the opinion, “depends on the judgment, the levy, 
and the deed. All other questions are between the parties to the judgment and the 
marshal. Whether the marshal sells before or after the return, whether he makes a 
.correct return, or any return at all to ‘he writ, is immaterial to the purchaser, provi- 
ded the writ was duly issued, and the levy made before the return.” (Wheaton v. 
Sexton, 4 W heat. Rep. 503, 506.) As to the sheriff’s right of selling after the return- 
day in North Carolina, see Barden v. M’Kinne, 4 Hawks’ Rep. 279. 

In Tennessee also, the rule has been laid down that the purchaser’s title cannot be 
made to depend upon the return. The court cite the above cases from Johnson 
and Wheaton, and expressly adopt the principles there laid down to their full extent. 
(Mitchell v. Lipe, 8 Yerg. 179.) In this case the sheriff’s return was relied on as 
against the purchaser, to prove that the property was sold subject to a deed of trust, 
as stated therein ; but held, that the return was no evidence of the existence of such 
deed. (Id. 183.) The return, however, may be used by the purchaser as a link in 
his chain of title. (Nicholv. Ridley, 5 Yerg. 65.) A statute of that state requires 
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that before sale, the property shall be advertised in a particular manner, or the sale be 
void ; and held, that a want of compliance with the statutory requisite might be 
shown to defeat the title of the purchaser; and parol evidence was received for such 
purpose even in contradiction of the officer’s return. (Loyd v. Anglin, 7 ^erg. 428. 
Trott v. Gordon, 1 id. 469. Rogers v. Jennings, 3 Id. 308. Mitchell v. Lipe, 8 id. 
181.) See Whitaker v. Sumner, 7 Pick. 551. 

So in Louisiana, a sale under an execution, without the officer having advertised 
according to law, is void, and this may be shown to defeat the title of a purchaser. 
(Delogny v. Smith, 3 MilL Lou. Rep. 418, 421. See 4 Mart. Lou. Rep. 513. 1 1 id. 

609, 711.) 

As to the sufficiency and force of returns with respect to purchasers of real estate in 
Maryland, see Fenwick v. Floyd, l Harr. & Gill. 172, 174. Clark v. Belmar, 1 Gill. 
& John. 443. Williamson v. Perkins, 1 Harr. &. John. 449. Fitzhugh v. Hellen, 3 
id. 206. Thomas v. Turvey, 1 Harr. &, Gill. 172. 

“ The better opinion seems to be, that a purchaser of personal property sold under 
execution, may prove the levy and sale to have been legal, and will then be permitted 
to retain the property, whether the officer’s return be true or false, formal or informal.’ 
(Whiting v. Bradley, 2 N. Hamp. Rep. 82. See also Barden v. M’Kinne, 4 Hawks’ 
Rep. 279. Titcomb v. Union Marine Ins. Co. 8 Mass. Rep. 335.) But see Ham- 
matt v. Wyman. 9 Mass. Rep. 138. Howe v. Starkweather, 17 Mass. Rep. 243. 
Kimball v. Lopez, 7 Lou. Rep. (Curry,) 173, 175,» A purchaser may use the re- 
turn as evidence for him in sliowing his title. (See Pigot v. Davis, 3 Hawks Rep. 
25, to 28.) 

The following miscellaneous cases may be looked into as showing in general what is 
to be intended with respect to returns ; how they are to be construed ; their sufficien- 
cy, effect, &c., as adjudged by several courts. 2 Whart. Rep. 21 1. 2 Dana, 93. 
Id. 227. Id. 459. Litt. Sel. Cas. 424. 2 Bail. 505. Id. 492. 9 Mass. Rep. 243. 
8 id. 240. 7 id. 246. 14 id. 315. 1 Pick. 109, 112. 13 id. 305. 4 Verm. Rep. 
616. Brayt. Rep. 29. 1 Alab. Rep. 274. 4 N. Hamp. Rep. 29. 2 id. 347. 3 id. 
310. id. 307. 14 John. Rep. 481. 

5. At to Amendments. The returns spoken of, supra, when defective and insuffi- 
cient for the purposes of evidence, are sometimes amendable. The doctrine on this 
subject, however, rests so much upon local rules of practice and judicial discretion, 
and is moreover so often modified to meet the varying circumstances of particular ca- 
ses, that to attempt anything like a complete view of it as held and applied by the 
different courts in this country, would be wandering into details at once both perplex- 
ing and profitless. We shall, therefore, notice a few of the leading authorities, and 
content ourselves with a general reference to some of the others. 

Amendments §re sometimes allowed to be made by the officer himself, without per- 
mission of the court. In Massachusetts, the rule has been laid down that an officer 
can amend his return, without special permission, at any time before it is actually de- 
posited in the clerk’s office; for until then, the return does not become matter of 
record, and is under his own control. (Webb v. Joy, 13 Pick. Rep. 477. See Spoor 
v. Holland, 8 Wend. 442, 447.) Purchasers may apply to the court to have a return 
amended. (See Fowble v. Raybergh, 4 Hamm. Rep. 45. Clarke v. Belmear, I Gill. 
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&. John. 443, 4, et seq. See Owen v. Simpson, 3 Walts* Rep. 87.) And parties also. 
(See Williams v. Rogers, 5 John. Rep, 162.) 

The court will allow an amendment sometimes on motion of the officer and for his 
benefit; but where a long time had elapsed, and the officer then asked leave to amend 
in respect to the omission of an essential fact, which might have rendered him liable 
in an action, the court held that the amendment could not be allowed ; that it would 
be unsafe to expose officers to so much temptation, &c. (Thatcher v. Miller, 13 
Mass. Rep. 270. 11 id. 413, S. C. See Emerson v. Upton, 9 Pick. 170. Kittredge 

v. Bellows, 4 N. Hamp. Rep. 431. Means v. Osgood, 7 Greenl. 146, 7.) But there 
is no fixed rule as to time; and an officer has been allowed to amend his return sever- 
al years after its date. (Rucker v. Harrison, 6 Munf. 181. Fowble v. Raybergh, 4 
Hamm. Rep. 45.) In Pennsylvania, a sheriff may be permitted to amend his return, 
made under a mistake of fact, if the application be made within a reasonable lime; 
but after action brought against him for an escape, issue joined therein, and the cause 
brought to trial, it was held he could not thus be allowed to relieve himself from re- 
sponsibility. (Scott v. Seiler, 5 Watts’ Rep. 235.) Where a sheriff levied upon 
property of A. supposing it to belong to B. the defendant, and after sale, made his re- 
turn, and brought the money into court ; and A. sued him therefor and recovered ; the 
sheriff, on his own motion, was allowed to amend his return so as to set forth that no 
property was to be found ; and held, that he might have leave to withdraw the mon- 
ey in court. (Smith v. Daniel, 3 Murph. Rep. 128.) An amendment of a return has 
been allowed after the officer’s death, on motion of his representatives. (Fowble v. 
Raybergh, 4 Hamm. Rep. 45.) 

The return cannot be amended, even by order of the court, so as to affect the rights 
of persons not parties to the suit, acquired before amendment made. Accordingly, 
where an officer returned on a writ that he had attached land of the debtor on a cer- 
tain day, before which day a mortgage made by the debtor had been put on record ; 
and the officer subsequently by leave of the court, amended his return so as to date 
his levy on the attachment before the record of the mortgage ; held, that the amend- 
ment could not prejudice the mortgagee’s title. (Emerson v. Upton r 9 Pick. Rep. 
167. Freeman v. Paul, 3 Greenl. Rep. 260. See also Putnam v. Hall, 3 Pick. 445. 
Means v. Osgood, 7 Greenl. 146.) 

The following references to local authorities will further illustrate the above doctrine 
as to amendments. Massachusetts: 1 Mass* Rep. 233; id. 109,112; 8 id. 240; 
10 id. 251 ; 11 id. 481 ; 9 id. 217. Virginia: 6 Munf. 181. Ohio: 4 Hamm. 45. 
New-Hampshire : 2 N. Hamp. Rep. 83; 4 id. 431. Maine: 7 Greenl. 146; Sid. 
260; id. 29; 6 id. 162. Pennsylvania: 2 Whart. Rep. 211; 3 Watts’ Rep. 87 ; 
5 id. 235. Whart. Dig. 2d ed. p. 18, et seq. South Carolina: 2 BaH. 492. New- 
York: Grab. N. Y. Prac. 2d ed. 649, to 670; 5 John. Rep. 162; 8 Wend. 442, 
447. 

5. As to the mode of proof . We find but few cases relating directly to the mode of 
proving a return. In general, however, an execution and return, when filed, become 
part of the records of the court, and may be proved in the same manner as other rec- 
ords, by office copies, certified copies under seal, exemplifications, &c. (See Pigot v. 
Davis, 3 Hawks’ Rep. 25. Gardner v. Hosmer, 6 Mass. Rep. 327. Nichol v. Rid- 
ley, 5 Yerg. 63, 65. Beattie v. Robin, 2 Verm. Rep. 181. Stevens v. Adams, Brayt* 
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Rep. 59. Welsh v. Joy, 13 Pick. 477, et seq. Jackson, ex dem. Kane v. Stern- 
berg, 1 John. Cas. 153.) 

In New* York, the return of a constable on a justice’s execution, may be proved by 
a • duly authenticated transcript from the docket of the justice. X^ e 2 R. S. 569, § 
246,) 

In New-Hampshire it is said, that the “ regular course for a sheriff who has sold 
goods under an execution, is* to make a return of his doings to the court from which 
th$ execution issued* But it is not uncommon with officers, in particular if the execu- 
tion is not satisfied in- full, to deliver the execution and return to thp creditor or his at- 
torney. If any suit is brought for taking the goods, the execution is sent to the clerk, 
and copies of the execution and return are-procured, and these are the proper evi- 
dence of what was done by the officer.” (Sias v. Badger, 6 N. Hamp. Rep. 394, 5.) 

And wheng the officer was sued in trover for taking goods under an execution, which, 
together with the returns thereon, were traced to the hands of the agent of the defend- 
ant in execution, (the now plaintiff,) and it appeared that due notice had been given 
to produce them ; held, that the officer might give parol evidencd of the returns, &c. 
(Sias v. Badger, supra.) “ It is but just under the circumstances,” say (he court, “ to 
permit such secondary proof of the regularity of his (the officer’s) proceedings as he 
may be able to make, and did the circumstances require it, the court would not hesi- 
tate to presume the proceedings to have been regular until the plaintiff should show 
the contrary.” (Id.) 


NOTE 742 — p. 392. 

An ancient extent of crown lands, found ih the proper office, and purporting to have 
been taken by a steward of the king’s lands, and following the directions of the statute, 
4 Ed. 1, will be presumed to have been taken under a competent authority, though the 
commission cannot be found. (Rowe v. Brenton, 8 Barn. & Cress. 765. 3 Mann. & 
Ryl. 164, S. C.) So, an old inquisition, postmortem, may be read in evidence, without 
producing the commission upon which it issued ; but it is necessary to prove that such 
a commission did actually issue, which may be done viva voce . (Anderton v. Magaw- 
kz, (in error) 3 Bro. P. C. 588.) 

NOTE 743— p. 392. 

A copy of a copy of the decree is not admissible. (Whitacre v. MThaney, 4 Munf. 
Rep. 310. See ante, note 720, p. 1065, 6, and cases there cited.) 


NOTE 744— p. 392. 

Otherwise, however, it seems, where the decree purports to recite merely the #«5- 
sUmce of the bill and answer. (Gresley’s Eq. Ev. 109, 110, and note (h).) 

A decretal order, reciting the substance of a former decree, will not prove the latter. 
(Wilson v. Conine, 2 John. Rep. 280. Winans v. Dunham, 5 Wend. 47, 48.) 

VoL. I.* 138 
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NOTE 745— p. 393. 

The learned author of Gresley’s equity evidence says, “It is not easy to see the 
ground of this, for the objection (that the bill and answer should be produced) applies 
to an exemplification just the same as to an examined copy, and their not being rec- 
ords does not appear a sufficient reason for a distinction ; but it seems to have been 
held for law in a case in the exchequer, Sergeant Mnvnard boldly assuring the court 
that nothing was more common.” (Gresley’s Eq. Ev. 110.) The exchequer cafe 
referred to* is Trotter v. Blake, 12 Mod. 231. 

To shew a matter res judicata in the court of chancery, an exemplification of the bill, 
answer and decree, is sufficient evidence in a court of law, without shewing an actual 
enrolment of the decree. (Winans v. Dunham, 5 Wend. Hep. 47. Bates v. Dels- 
van, 5 Paige, 299, SOS, 4.) See also ante, note 639, p. 92S. • 


NOTE 746— p. S9S. 

Blower v. Hollis, 1 Crom. & M. 393. 3 Tyr. 351, S. C. Gresley’s Eq. Ev. 108 
to 110. Rose. Cr. Ev. 157,8. 


NOTE 747— p. 393. 

In Gardere v. The Columbia Ins. Co. (7 Johns. Rep. 514,) in an action on a policy 
of insurance, the plaintiff for the purpose of proving the fact that certain sugar insured 
had been condemned by the vice-admiralty court at Antigua, produced a copy of the 
decree duly authenticated. It was contended that all the proceedings previous to the 
decree ought to be shown ; but the court held otherwise, saying, that if there was a 
doubt as to the sentence, by omissions or ambiguity appearing on the face of the rec- 
ord, it might be proper to require such proof This could not exist here. The de- 
cree read in evidence explicitly states the fact material to be proved by the plaintiff. 
(Id. 519.) See also Marshall v. The Union In. Co. 2 Wash; C. C. Rep. 452. Hour- 
quebie v. Girard, id. 213. The above cases show that the question, as to what por- 
tion of the proceedings should be produced, will depend materially upon the particular 
facts sought to be proved. Oh this subject, see ante, note 713, p. 1059. 

As to the necessity of proving the proceedings in admiralty, anterior to the sentence 
of condemnation, where title is sought to be established under the latter, see La Ne- 
reyda, 8 Wheat. 108, 168, 9 per Story, J. 


NOTE 748— p. 393. 
See Gresley’s Eq. Ev. 108, 9, 110. 


NOTE 749— p. 393. 

See ante, note 647, p. 929. Greeley’s Eq. Ev. 108, 9. 
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NOTE 750— p. 393. 

Where it may be uded as such, and under what limitations, see ante, notes 642, 3, 
4 , 5, 6, 7, 8, p. 926, et seq. 

In New-York, a defendant’s answer to a bill of discovery charging him with having 
given a judgment to defraud his creditors, &c. or with being a party to a conveyance 
o? assignment of any estate in lands, goods, See. made with intent to defraud purcha- 
sers, creditors, 8cc. or charging any fraud affecting the right or property of others, 
shall not be read against him on an indictment for such fraud. (2 R. S. (new ed.) 
103, §§ 44, 45, 46, 47.) 


NOTE 751— p. 394. 

Thecase of Hennell v. Lyon, cited in the text, has been regarded as going to the 
extreme of the principle upon which it is founded, and as being of questionable au- 
thority. (Per Garrow, B., and Hullock, B., in Rees v. Bowen, 1 M’Clell. St. Younge, 
391, 2.) See, however, Studdy v. Sanders, 2 Dowl. St Ryl. 349. 

But there is a distinction between an answer of a party and his affidavit made in the 
chancery suit, and (bund on file. An examined copy of the latter will not be received, 
without stricter proof of identity than would be required in the case of an answer. 
(Rees v. Bowen, supra, p. 383, 391, 2.) Semble , that if the affidavit appeared to have 
been used by the party in chancery, it might be admitted. (Rees v. Bowen, supra. See 
Highfield v. Peake, 1 Mood. Sc Malk. 109, et seqi; Rex v. James, 1 Show. Rep. 397.) 

In Studdy v. Sanders, (2 Dowl. Sc Ryl. 347,) an office copy of an answer in chancery 
was held admissible in the K. B. to prove a partnership between the defendants ; and 
the clerk of the defendants’ solicitor was deemed a proper witness to identify the de- 
fendants as parties to both suits, though he knew nothing except from his intercourse 
with them in a professional way in conducting the suit in chancery. Quere, whether 
it should not have been an examined , instead of an office copy, as the suits were in dif- 
ferent courts. See ante, note 724, p. 1068. 


NOTE 752— p. 894. 

See Jervis v. White, 8 Ves. jun. 312, 313; Roscoe’s Cr. Ev. 157 ; Thompson v. 
Croethwaite, 2 Young 8c Jer. 512. 

See Gresley’s Eq. Ev. 185, n. (s), and post, note 75 6 , as to proving depositions, &c. 
in these and the like cases. 


NOTE 753— p. 395. 

See ante, notes 658, 9,. 660, and the cases there cited, on the subject of depositions 
• with respect to the parties. 
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NOTE 754— p. 395. 

It was not the practice in England to enroll the pleadings until 1636; they were 
left loose in the office and liable to be lost. (Greeley’s Eq. Ev. 185.) 


NOTE 755— p. 395. 

See ante, note 658, p. 934, note 675, p. 940, for several cases where depositions, 6tc. 
have been used to contradict a witness. Also Highfield v. Peake, 1 Mood. & Malic. 
109,110,111. 


NOTE 756— p. 395. . 

See Gresley’s Eq. Ev. Ill ; Rose. Cr. Ev. 158 ; Stoddart’s lessee v. Manning, * 
Harr. & Gill, 147. • 

Answers to old interrogatories (exhibited, 1 Eliz.) have been read upon proof that 
the interrogatories were searched for and not found. (Rowe v. Brenton, 8 Barnw. & 
Cress. 765. S. C., 3 Mann. & Ryl. 164.) 

As to depositions taken under several statutes in the United States, see ante, note 
42, p. 32, et seq. ; also ante, note 664, p. 936, and the cases there cited. See likewise 
4 Wash. C. C. Rep. 715, 14 Pick. 313, 5 Greenl. 9, for additional local cases; and 
further see 3 Barbour’s Eq. Dig. p. 396, et seq. 

- When depositions are used as the foundation of an indictment for perjury, the 
authority under which they were taken must be proved with more strictness, perhaps, 
than in other cases. If the oath was administered under a special authority or com- 
mission directed to a particular person for that purpose, the commission, shown in 
some form, is indispensible. (See Roscoe’s Cr. Ev. 672, 3. See, further, Punshon’s 
case, 3 Camp. Rep. 96 ; The Kiug v. Dudman, 4 Barn. &. Cress. 850; Rex v. Hanks, 
3 Carr. & Payne, 419.) Otherwise it will not appear but that the oath was extra- 
judicial. (See the authorities, supra ; also Anonymous, 3 Mod. 1 16 ; but see Rex v. 
James, 1 Show. 397.) 

There are certain officers, however, who have a general authority to administer 
oaths. And in that case, the commission under which they acted need not be pro- 
duced in order to fix the character of the oath. (Roecoe’s Cr. Ev. 672, 3.) It will 
be sufficient to prove the officer such. by acts and reputation. (Id. p. 7, 41, 673. See 
also ante, note 475, p. 627 ; notes 426, 7, p. 554, 5 ; and note 694, p. 1003, 4, and the 
cases cited; also Dunlap v. Waldo, 6 N. Hamp. Rep. 452.) 

In New-Hampshire, on an indictment for perjury committed in a complaint for sure- 
ties of the peace, the original complaint in writing with the certificate of the magistrate 
before whom the complaint was taken were produced; the magistrate testified that 
the prisoner swore to the complaint before him on the day specified in the certificate ; 
and this was held sufficient evidence of the oath, and of the identity of the party, with- 
out producing the justice’s docket. Held, also, that the fact of the magistrate’s being 
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such, might be proved by himself, and that even his having acted in that character was 
prima facie sufficient (State v. Hascall, 6 N. Hamp. Rep. 352.) - 

The prisoner must be identified as the person taking the oath. (See id. ; also Rose. 
Or. Ev. 675, 6.) And it has been held that where the oath was administered under a 
special commission, the certificate of the commissioners in their return was not suffi- 
cient to identify him; but that they should attend in person, or their clerk should at- 
tend for that purpose. (AnonymoOs, 3 Mod. Rep. 116. G resley’s Eq. Ev. 185, n. (s).) 
Note : the deposition in this case was not signed by the prisoner. Where it is so 
sigped, doubtless proof of his hand writing would identify him, as in the case of an an- 
swer. (See ante, p. 394 of the text.) But still, the return of the commissioners would 
seem not to be sufficient to prove the oath taken ; otherwise, as to the return of a mas- 
ter, for he acts under oath and his return shall be presumed correct. (Anonymous, 3 
Mod. 116, 117.) 

In Rex v. James, (t Show. 397,) perjury was assigned upon an affidavit in the com- 
mon pleas made before a commissioner, a copy of which only was produced ; and the 
court held, that the affidavit having been used by the accused upon a motion in the com- 
mon pleas, (hat* was enough to identify him ; but that “ a copy of an affidavit only, pro- 
duced against a man, without proof that he made it, used it, or was concerned in the 
cause, would be insufficient.” See ante, note 751, p. 1099. 

When it becomes necessary to prove the official character of a person before whom 
depositions were taken in a foreign country, the certificate of an American consul re- 
siding in such country will not suffice. (Stein v. Stein’s curator, 9 Lou. Rep. (Curry,) 
277.) See ante, note 701, p. 1044, and the cases there cited. 

In New-Hampshire, the certificate of a county clerk in New- York, under the seal 
of the county, has been held competent evidence to prove that a person who had acted 
as a justice of the peace in the taking of depositions in the laiter state, to be used in 
the former, was in fact such. And the same thing might -have been shown by the ordi- 
nary mode of proving official character, agreeably to the rule ante, note 475, p. 627. 
(Dunlap v. Waldo, 6 N. Hamp. Rep. 452.) 


NOTE 757 — p. 396. 

See ante, note 654, p. 933. See also ante, note 656, p> 934. 

As to the necessity of showing a case of disability in the witness to attend, in order 
to introduce his deposition taken under certain laws for securing oral testimony, see ante, 
note 655, p. 933 ; note 664, p. 936 ; note 667, p. 938. In New-York, where the depo- 
sition was taken de bene esse, (see ante, note 42, p. S3,) the witness being a woman in 
an advanced state of pregnancy, rendering it unsafe for her to attend the trial, this was 
held a case of sickness sufficient within 2 R. S. 399, § 39, to lay a foundation for read- 
ing her deposition. (Clark v. Dibble, 16 Wend. 601.) 


NOTE 758— p. 396. 

For a condensed view of the practice in respect to directing issued to be tried at law, 
as established in England, see Gresley’s Eq, Ev. 401, et seq. The court of chaneery, 
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in such cases, will often by its order suspend certain rules of evidence. (Id. 403.) The 
order frequently contains a direction “ that the parties be at liberty to read the depo- 
eitions taken in the cause of such witnesses, as upon the trial, shall be proved to be dead 
or unable to attend to be examined.” (Id. See Seton on Decrees, 346.) This obvi- 
ates the necessity of producing or proving the bill, answer, and other preliminary pro- 
ceedings. (Gresley’s Eq. Ev. 404.) See ante, note 656, p. 934. 


NOTE 759 — p. 396. 

Highfield v. Peake, 1 Mood. & Malk. 109, 110, 111. Littledale, J., in this case, 
seemed to think, that as the trial was of an issue out of chancery, it might be considered 
as a proceeding in that court, and therefore that an office copy of a witness’s deposition 
in chancery might be read to impeach him. But see Burnand v. Nerot, 1 Carr. & 
Payne. 578, stated ante, note 724, p. 1068. The deposition, however, besides being 
ah office copy, was also shown to be an examined copy, and therefore clearly admissible. 
As to office copies, see the note above referred to ; also Studdy v. Sanders, 2 Dowl. & 
Ryl.347, stated ante, note 751, p. 1099. 

The court of chancery goes further than other courts, and jeceives office copies 
though the cause be not the same. (Gresley’s Eq. Ev. 1 02. See Black v. Bray brook, 
3 Stark. Rep. IS, 14, per Holroyd, J.) 


NOTE 760— p. 396. 

While speaking of former judgments as evidence, and particularly with regard to 
their effect, ante, note 692, p. 946, et seq., we observed, that there was no difference in 
this respect whether the judgment was rendered by a court of general or inferior ju- 
risdiction. In further confirmation of the doctrine there stated and illustrated, see the 
remark ofCowen, J., delivering the opinion of the court in Wilder v. Case, 16 Wend. 
Rep. 583, 585, 6, in reference to a justice’s judgment in New-York. 

In respect to the character of the former judgment or proceeding which shall ope- 
rate as a bar, we saw ante, note 692, p. 951, 2, also ante, note 589, p. 836, the effect of 
a discontinuance or withdrawal. An additional illustration connected with that sub- 
ject, is Rose v. The Turnpike Company, (3 Watt’s Rep, 46.) There, the turnpike 
company sued before a justice, in Pennsylvania, and judgment passed against them 
on the merits ; whereupon they appealed to the common pleas and then discontinued 
their suit. Held, that by the discontinuance the judgment before the justice became 
absolute, and was a bar to any other action for the same cause. 

We saw too, ante,hote 588, p. 835, that a former suit which went off on the ground 
that it was prematurely brought, as that the debt was not yet due, or some prelimina- 
ry to the right pf action had not yet been observed, was no bar. See also ante, note 
692, p. 952, 3. In Pennsylvania, where a corporation sued a defendant for the amount 
of his stock called for up to the time of suit brought, and the justice rendered judg- 
ment against the plaintiff on the ground that “ it did not appear that a call had been 
made held, that the judgment was a bar to a new suit for the same stock. (Rose 
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v. The Turnpike Company, 3 Watts’ Rep. 46.)- The case was decided, it seems, on 
the principle that the demand was actually due when the first suit was brought, a call, 
having been in fact made before that time, though the plaintiff neglected to prove it 
before the justice, and suffered judgment to pass agiinst him without discontinuing or 
withdrawing his suit. Under such circumstances, the second suit was clearly barred. 
(See ante, note 592, p. 842.) 

The effect of litigating a matter by way of defence or set off, was shown ante, note 
692, p. 960, 1, 2, 3. A recent case in the supreme court of New-York, furnishes a 
valuable illustration under this head. It was this: C. and two others sued in a justi- 
ce’s court, for a breach of a special contract, whereby C. and his associates agreed to 
clear land for the defendant, who on his part agreed, among other things, to allow 
the plaintiffs to raise a crop of wheat on the premises. The plaintiffs averred that 
they were prevented from putting in the crop, and that the defendant broke the 
agreement in other particulars. The defence relied on was a firmer suit; and on the 
trial, after the plaintiffs had made out a prima facie right of recovery, the defendant 
proved that he had before sued these same plaintiffs in a justice's court for not clearing 
the land ; that on the trial of such former suit, the now plaintiffs offered to prove, by 
way of set-off , the damage sustained by them in not being- permitted to bow the 
wheat ; which evidence beiug objected to, the justice ruled it inadmissible by way of 
set-off \ but decided that it might be given by way of * defence to the actionr Testimo- 
ny was accordingly introduced and submitted to the jury, who gave a verdict for the 
now defendant of $15, upon which judgment was rendered. Under these circumstan- 
ces, the supreme court held the former suit a bar, notwithstanding that the demand 
sued lor was inadmissible in the former suit. For, “ it is well settled that where a 
matter is improper by way of defence in a justice’s court, (for example, by way" of set- 
off,) if a party will introduce it, and he goes into the investigation with a view to make 
it available, and it passes, and is submitted to the justice or a juiy, it cannot be heard 
again.” (Wilder v. Case, 16 Wend. Rep. 583, 4, 5.) To this general position, Cowen, 
J., who delivered the opinion, cites M’Lean v. Hugarin, 13 Johns. Rep. 184, Skel- 
ding v. W T hitney, 3 W r end. 154, 157 and the cases cited at the latter page, also, Curtis 
▼. Groat, 6 Johns. Rep. 168. He admits that if the dextiand had been rejected in the 
former suit on the objection being raised, it would not have been barred ; and he re- 
fers to Phinney v. Earl, 9 Johns. Rep. 352, as sustaining that doctrine. See also S. 
C. and S/P., ante, note 692, p. 963, 965. But having been litigated, it was barred, 
whether allowed or disallowed, either in wliole or in part. The opinion of Savage, C. 
J., in M’Guinty v. Herrick, 5 Wend. 245, is adverted to by him as seemingly maintain- 
ing a contrary doctrine, but no authorities, he says, were referred to by the C* J. there, 
and the point was not involved in the case. The only way in which the demand could 
have been saved from being barred by the former suit was, by the now plaintiff’s 
stopping short there, the moment the qualified admission of it was announced by 
the justice. (Wilder v. Case, supra.) 

That a former judgment is not evidence of facts merely to be inferred from it, and 
which are not directly covered by and necessary to uphold it, has been noticed* in 
several instances. (See ante, note 587, p. 826; also note 692, p.955.) This doc- 
trine will be found very abl^fc maintained and illustrated in a recent case in North Car- 
olina. The action was trespass quare clausum fregit, by B. against H..; the latter re 


Digitized by ^ooQle 


1 104 Of the Proof of Records , fyc. [Ch 5. 

lied on a former suit for trespass upon the same land, brought against B. by A. (under 
whose authority H. entered the premises,) as evidence of title in A. In the former 
suit it appeared that B. had pleaded not guilty, a licence, the statute of limitations, 
and an accord and satisfaction ; and A. recovered damages for the trespass there com- 
plained of. The circuit court held, that the judgment was conclusive evidence of title 
in A., but the supreme court, on appeal, reversed the judgment, and held, that so far 
from being conclusive, the record of the former suit was not even prima facie evidence 
of A.’s title. (Bennett v. Holmes, 1 Dev. &. Batt. Rep. 486. See Richmond v. 
Hayes, 2 Penning. Rep. 492.) “ A judgment,” says Gaston, J., delivering the opin- 
ion in Bennett v. Holmes, supra, “ is conclusive as to what it directly decides ; as the 
judgment is the fruit of the action, it must follow the nature of the Tight claimed, and 
the injury complained of.” He then proceeds to show that in trespass, damages for 
an injyry to the possession are the only thing demanded in the declaration ; that the 
judgment concludes nothing upon the ulterior right of possession, much less of property 
in the land, unless a question of that kind be raised by plea and traverse thereon. For 
this, he quotes from the opinion of Lord Ellenborough in Outram v. Morewood, (3 
East, 357,) and then proceeds : “In the record offered and received, there is no plea of 
liberum tenementum , or any allegation pleaded on either side, averring title in or to the 
premises, and therefore, the record was not evidence of any adjudication as to title.” 
(Id. 487, 8.) See ante, p. 335 of the text. 


NOTE 761— p. 396. 

Although the distinction between proceedings of inferior courts and those of general 
jurisdiction is ordinarily useless, so far as the mere effect of them is concerned, yet an ac- 
curate observance of this dividing line becomes of the utmost consequence when we 
come to consider the mode of proof For not only is the memorial of their proceedings 
differently kept generally, but different presumptions are indulged with regard to juris 
diction in the two cases, which renders the proof of judicial proceedings of inferior 
courts more difficult than those of the opposite character. 

For instance, in regard to courts of general authority, jurisdiction will be presumed, 
until the contrary appear. But as to inferior courts, those who claim any benefit un- 
der tbeir proceedings, are usually bound to show jurisdiction affirmatively. This doc- 
trine will be found illustrated by several cases ante, note 694, p. 1013, et seq. See also 
the dissenting opinion of Bronson, J., in Hoose’v. Sherrill, 16 Wend. S3, 36. Com- 
monwealth v. The Cheltenham and Willow Grove Turnpike Co. 2 Binn. Rep. 257. 
M’Clung v; Ross, 5 Wheat. 116. Francis v. Washburn, 5 Hayw. Rep. .294. Lipe 
v. Mitchell’s lessee, 2 Yerg. 400. 

Jurisdictional facts may be proved, as we have seen, by recitals ; (see ante, note 694, 
p. 1013, 1014, et seq;) or in the ordinary mode of establishing other parts of the pro- 
ceedings. 

As to the presumption which prevails af\er jurisdiction has been shown, see ante, 
note 694, p. 1014, and the cases there cited. 

While speaking td the point of jurisdiction, and particularly with respect to jurisdic- 
tion as depending upon the time and place of doing the act, or holding the court, ante. 
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note 694, p. I DOS, we noticed some cases going to show the consequence of a court’s 
acting at a time when its authority in respect to the particular subject matter had 
ceased, or was suspended. And we there saw that where a court has its stated terms, 
and is open only at fixed periods appointed by law, if it send out a process in vacation 
which legally could only issue during term, such process is void. Taylor v. Moffat t, 
(2 Blackf. 305,) was cited for this position ; and the difference between a court of 
chancery which is always open y and courts otherwise constituted, was there adverted 
to. In connection with this doctrine, the case of Griswold v. Sedgwick, (6 Cowen’s 
Rep. 456,) ought to have been noticed. There it was held, that process, in the nature 
of an attachment for a contempt in not obeying an order, issued out of the equity side 
of the U. S. circuit court, and reciting the order as having been made on a day not ne- 
cessarily out of term, was not absolutely void ; but that the continuance of the term to 
that day would be presumed, unless the contrary were made to appear ; the commence- 
ment and not the duration of the term being fixed by law. The process was tested 
on the 2d of February, and the order (for disobeying which it issued,) was recited in it 
as having been made on the 24th of February; it clearly appearing, however, from 
other parts of the process, that it had not issued until after the order and the defend- 
ant's contempt thereof, the court held that, so far as the above defects were concerned, 
the process Was a good protection for acts done under it* 


NOTE 762— p. 396. 

In an action for a malicious arrest, on process out of the sheriff’s court in London, 
it was held, that in order to prove the averment that the former suit was wholly ended 
&c., it wastaufficient to show an entry in the minute book of “ withdrawn,” by the 
plaintiff’s order, opposite to the entry of the plaint, and to prove that it was the course 
of the court to make such an entry upon an abandonment of the suit by a plaintiff. 
(Arundel v. While, 14 East, 216.) 

On an indictrqenf against *n innholder, the minutes of the dourt of sessions, in which, 
under the head of “ Licences, September term, 1823,” was entered merely the name 
of the defendant and the names of his sureties in the recognizance required bylaw, are 
admissible to prove the fact of a licence granted him to keep an inn, it being proved by 
the clerk who kept the minutes, that no extended record of the granting of such licen- 
ces was kept by the court. (Commonwealth v. Bolkom, 3 Pick. Rep. 281.) 

The minute-book of the consistorial court in England, is sufficient evidence of a de- 
cree for alimony pronounced in that court, without such decree being drawn up in 
form. (Houliston v. Smyth, 2 Car. & Payne, 21.) 


NOTE 763— p. 396. 

ft is proper to observe that, as a general rule, the entries of a court in order to be 
capable of being used as evidence, must be official j i. e., such as it is authorized to 
make by law. The entry of a matter of fact, opinion or judgment, beyond their author- 
ity, is null and void. (See Wolf v. Washbume, 6 Cowen’s Rep. 261, 265, 6.) Thia 
Vol. L* 139 
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was bald, in Massachusetts, of an entry by the general sessions that a pauper was 
warned to depart out of a town ; for, the court had only a statute authority to record 
the names of the persons warned, with the time of their abode in the town, and when 
the warning was given ; all which are to be returned to them. They are not author- 
ized to enter the proceedings, .as, that the person was in fact warned. This therefore 
must be otherwise proved. (Sutton v. Uxbridge, 2 Pick. 436.) 

We saw ante, note 694, p. 1012, several cases favoring the notion that every pro- 
ceeding of a judicial character must be in writing. It is important to see how far this 
rule shall prevent the parties to the judgment of an inferrior court from availing them- 
selves of it, when, through the negligence of the court or magistrate, such judgment, 
though actually rendered, has not been reduced to writing, nor any memorandum 
made of it. This may probably, in most cases, be determined by reference to the 
statute or other regulation under which the proceeding was had ; for if a writing is 
thereby made the exclusive evidence of the fact of the judgment having been rendered ; 
in other words, if the court is so constituted as not to be able to signify its final decis- 
ion except through some written memorandum, then doubtless it must be shown. that 
a writing has, at least, once existed. Such seems to have been the view taken in re- 
spect to a justice’s judgment in Jones v. Walker, cited in the note and at the page 
above referred to, from 5 Yerg. Rep. 431. 

In Meeker v. Van Rensselaer, 15 Wend. 397, the point presented was, whether pa- 
rol evidence had been properly received at the circuit, of the order of a board of health 
to abate a nuisance. No proof was given going to show thajt the board had not reduc- 
ed their proceedings to writing ; and Savage, C. J., who delivered the opinion, appears 
to have treated the question as one resting for its solution upon the ordinary princi- 
ples in respect to secondary evidence. He speaks of the board of health as a public 
body whose acts“ should be proved by the highest and best evidence which the nature 
of the case admits of.” (Id. p. 399.) He does indeed say, “ that every proceeding of 
a judicial character must be in writing but he adds, “ It is not to be presumed that 
minutes of their proceedings are not kept by such a body, and that determinations 
which seriously affect the property of individuals, were not reduced to writing, but rest 
in parol.” (Id.) If that presumption had been rebutted, we are perhaps not warrant- 
ed in regarding the case as in any measure settling, that the fact of an order having 
been actually made, could not be proved at all. 

In the same note above referred to, in addition to the foregoing cases, we adverted 
to one or two others, going certainly very much to qualify if they do not absolutely 
deny the proposition that a mere parol judgment or decision cannot be proved. See 
Felter v. Mulliner, there cited from 2 John. Rep. 181 ; also Young v. Overacker, id. 
191 ; Hess v. Beekman, 11 id. 457, 8. 

This subject has been considered in the king’s bench in England. There a defend- 
ant being sued in trespass, justified by plea under tbe judgment, &c. of a court baron ; 
to which the plaintiff replied that there was not any memorandum of the judgment re- 
maining in the court baron ; and thereupon the defendant demurred, and had' judg- 
ment. (Dyson v. Wood, 3 Barn. & Cress. 449.) Abbott, C. J., was willing to con- 
cede, that giving the largest construction to the replication, it imported that no memo- 
randum existed or was ever made ; and if so, the steward might be guilty of a misde- 
meanor for. his neglect ; but such neglect, he says, ought not to deprive a party of his 
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judgment. *5 For the question, whether such judgment was givep for him in such a 
Court, is a matter of fact ; the entry would merely give him a facility of proof which 
he would not otherwise have.” Bayley, J. , thought the replication bad in substance, 
because it did not appear that there was any distinct obligation in the officer of the 
court to take a written memorandum of all the proceedings there ; “ and even if that 
did appear, he said, “ the only effect would be, that if the officer neglected his duty 
he might be punished on that account.” He denies, however, that the suitor could 
be thus deprived of the benefit of his judgment. Holroyd, J., stood more upon the 
particular form of the replication, which did not deny that a memorandum had been 
made. Littledale, J., dissented, considering the replication good upon general demur- 
rer, though he dbnceded it would be bad on special demurrer. He regarded the repli- 
cation as substantially denying that any judgment had ever existed. 


NQTE 764— p. S96. 

The mode of proving the proceedings, generally, of inferior courts, io usually provi- 
ded for by the statutes upon which they depend for their authority. At all events, 
whether provided for or not by express legislation, it is very evident on looking into 
the reported cases, that the doctrine on this subject, as held by the various states of 
the union, is so far local in its character as to render it unsafe for us to attempt any 
thing like a detailed statement of it. We shall therefore only give a view of the New- 
York cases, and refer the student in a general way to some others. 

The great body of the decisions in New-York, which relate to the text, have been 
made in reference to the proceedings of justices of the peace. The mode of proving 
these, as to civil cases, is in a great measure settled by statute. By the revised stat- 
utes every justice of the peace is required to keep a book, in which he shall enter the 
following particulars: 1. The titles of all causes commenced before him: 2. The time 
when the first process was issued against the defendant, and the particular process 
issued : 3. The time when the parties appeared before him, either without process or 
upon the return of process: 4. When the pleadings are made orally, a concise state- 
ment of the declaration of the plaintiff, the plea of the defendant, the further pleadings 
of the parties, if any, and the issue joined: 5. Every adjournment, stating on whose 
motion, and to what time and place: 6. The issuing of a venire, stating at whose re- 
quest, and the time and place of its return : 7. The time when a trial was had, the 
names of the jurors returned summoned who did not appear, and the fines imposed on 
them, if any: 8. The names of the jurors who appeared and of the jurors who were 
sworn; the names of the witnesses sworn at the request of either party, stating at 
whose request; the objections, if any, made to the competency of a witness, and the 
decision thereon : 9. The verdict of the jury, and when received : 10. The judgment 
rendered by the justice, and the time of rendering the same: 11. The time of issuing 
execution, and the name of the officer to 'whom delivered ; and if issued upon the ap- 
plication of any party, before the time when the same should regularly issue, such fact 
shall be noted, and the nature of the proof given : 12. The return of every execution, 
and when made ; and every renewal of an execution made by him, with the date of 
such renewal : 13. The fact of his having given a transcript of the judgment, to be 
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filed in the clerk’s office, and the time when the same was given : 14. The fact of a 
certiorari having been brought on any judgment rendered by him, and the time of the 
service of the same : 15. The faet of an appeal having been made from any judg- 
ment rendered by him, and the time when made. (2 R. S. 268, 9, § 248.) These 
entries are to be made under the title of each cause to which they relate ; and the 
justice may enter, also, any other proceedings had before him in the cause which he 
shall think it useful to enter. (Id. 269, § 244.) The above provisions are directory, 
and intended to carry into efiect the subsequent ones hereafter noticed. (8 Revi- 
sor’s Rep. cb. 2, part 3, p. 79, note to § 242.) 

Several provisions then follow as to the mode of proof under various circumstances. 
Thus, 1. Where the proceeding* of a justice are sought to be proved before himself. 
Whenever it 6hall become necessary in an action before a justice of the peace to give 
evidence of a judgment or other proceeding had before him, the docket of such judg- 
ment or other proceeding, or a transcript thereof certified by him, shall be good evi- 
dence thereof, before such justice. (2 R. S. 269, § 245.) Under this section, the 
docket, to be admissible even as to the judgment, need not always contain an actu- 
al entry of it That was held in the following case : Two suits were commenc- 
ed by the same plaintiff, against the same defendant, and before the same justice, 
for parts of what was regarded as an indivisible demand. Both were tried on the 
same day; but after one was disposed of and judgment rendered for the plaintiff, 
the other coming on, the defendant availed himself of the first trial and judgment in 
bar ; and though, at the time of the second trial, the justice had as yet made no en- 
try of the first judgment in his docket, nevertheless it was deemed by the supreme 
court properly proved ; for, say they, “ he (the justice) had just pronounced judgment 
himself, and had it in contemplation of law before him on his docket.” (Colvin v. 
Corwin, 15 Wend. 557.) 

2. Where the proceedings before a justice are sought to be proved elsewhere than be- 
fore him. A transcript from the docket of any justice of the peace of any judgment 
had before him; of the proceedings in the cause previous to such judgment; of the 
execution issued thereon, if any ; and of the return to such execution, if any; when 
subscribed by such justice, and verified in the manner prescribed in the next succeed- 
ing section, shall be evidence to prove the facts stated in such transcript. (2 R. S. 
269, § 246.) To entitle such transcript to be read in evidence, except before the same 
justice, there shall be attached thereto, or endorsed thereon, a certificate of the clerk 
of the county in which the justice resides, under the seal of the court of common 
pleas of such county, specifying that the person subscribing such transcript was, at 
the date of the judgment therein mentioned, a justice of the peace of such county. (Id. 
p. 270, § .247.) 

This transcript, authenticated as provided by § 247, is evidence in all courts. (Broth- 
erton v, Wright. 15 Wend. Rep. 239.) It is evidence for the justice as well as others. 
(Maynard v. Thompson, 8 Wend. 393, 4, 5.) But where it is sought to be used for 
the purpose of proving a judgment, it must contain enough of the previous proceedings 
to show that the justice had jurisdiction. (Benn v. Borst, 5 Wend. 292.) It is good 
evidence, though made out by the justice after the expiration of his office; and this, 
even when offered as evidence for the justice himself. (Maynard v. Thompson, supra.) 
But it seems frogn the section as to the mode of authenticating the transcript, particu- 
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tarly that part of it which requires the clerk to certify that the person subscribing the 
transcript was a justice, &c. at the dale of the judgment, that it cannot be made evi- 
dence ifgiven out before judgment. (See Townsend v. Chase, 1 Cowen’s Rep. 115,^ 
116.) The certificate of the clerk who is to authenticate the transcript within, § 247, 
must be that of the clerk of the county where the justice resided when he rendered 
the judgment. (Maynard v. Thompson, supra.) 

As to the matters which may be proved by the transcript, they may, in some meas- 
We, be determined by the above sections directing what shall be entered in the docket, 
and what the transcript may contain. (See supra, § 243 , 4 , and 246 .) The judgment 
way be proved by it, as well as such proceedings in the cause previous thereto as the 
justice is required specifically to enter; so also the execution and the return thereon. 
(See supra, pi 2, § 246 .) But the justice may also entef in his docker, besides the 
matters enumerated, “ any other proceedings had before him in the cause which he 
ahall think it useful to enter (see 2 R. S. 269 , § 244 , supra ;) and how far this is to 
operate in giving him a discretionary authority in creating this species of evidence for 
himself or others, remains to be seen. This question was somewhat mooted under 
the act of 1824, wliere a certificate of a justice was sought to be made evidence of 
what transpired on the trial, in no way connected with the official doings of the justice 
himself; Iris, whether the defendants claimed, on the trial, to have certain rent allowed 
them by the jury. Woodworth, J., delivering the opinion of the court, inclined to 
think the fact could not be proved in this way ; that the certificate in this respect was 
extra-judicial. “It is not,” said he, “ the statement of a proceeding, or the evidence; 
hut rather that the defendants urged by way of argument, that the rent should be al- 
lowed. The certificate of a justice must contain the process, pleading, evidence, ver- 
dict and judgment. Beyond these he is not called on to certify. If he goes further, 
hit statertients conclude no one.” (Wolf v. Washburne, 6 Cowen’s Rep. 261, 
965,6.) The above remarks of the learned judge, as to what the certificate must con- 
tain, we apprehend will not be found altogether correct, even with respect to a certifi- 
cate under the statute then existing; and there are still stronger reasons against ap- 
plying them, without large qualifications, to the transcript contemplated by the revie- 
wed statutes. It is to be remembered too, that the question, as to how much of the jus- 
tice’s proceedings should be set forth in the certificate, was not presented ; so far 
therefore as that point is concerned, the above quoted observations can be regarded as 
mere obiter dicta . The case, seems, however, to be a pretty direct authority for say- 
ing (if authority were wanting) that an unofficial entry of the justice shall not be 
made evidence in this mode; and perhaps, also, it is fairly inferrible from it that 
the docket, or a transcript, cannot be used to prove any thing beyond such facts 
as the justice is called on to enter. (See Sutton v. Uxbridge, 2 Pick. 496, stated ante, 
note 768, p. 1105, 6.) 

k The transcripts above spoken of, are not to be confounded with those given out by jus- 1 
tices to be filed in the clerk’s office, in order to create a lien upon real property pursuant 
4o 2 R.S.247,§ 128. The latter differ from the former in several very essential particulars. 
For instance, the latter, after being filed in with the county clerk, becomes a judgment 
nf record in the court of common pleas, for all the purposes of proceeding against real 
estate; (Tuttle v. Jackson, 6 Wend. 219; Jackson v. Jones, 9 Cowen’s Rep. 182; 

~ Arnold v. Gorr, l Rawle, 229 ;) and may be proved by an exemplification, or as other 
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records of the common pleas are proved. (Tuttle v. Jackson, 6 W end. 213, 221,2, 3. 
S. C., 9 Cowen’s Rep. 233, 238.) It need not he authenticated by the oath of the 
justice, nor by proof of his official character ; (Jackson v. Jones, 9 Cowen’s Rep. 182 ; 
Tuttle v. Jackson, 6 Wend. 221 ;) it need* not show on its face that the justice had 
jurisdiction ; (Jackson v. Rowland, 6 Wend. 666 ; Jackson v. Tuttle, id. 213: S. C., 
9 Cowen’s Rep. 233; Jackson v. Jones, id. 182;) and a very imperfect transcript, 
written in bad English, if intelligible in its essential parts, will answer. (Jackson v. 
Browner, 7 Wend. 388.) In the case last cited the transcript was as follows ‘•’Samuel 
Cooper vs. fretrick Brbwner. This 25 day of November, 1824. Summons redurned 

bersonal served in a plea of fifty dullows and issue gind, and the parties was rety 

for trial and witness swearn and gudgmand fur the plaintiff on a former gudgmand fur 
twenty six dullows and twenty six cents. Damages $26,26, corst of suit 72 $26,98. 

I hereby sartify that the apove copy is a correckt and true copy of my pook,” fit c. 
Yet held sufficient. (Id. 389.) This transcript cannot be used as evidence of the judg- 
ment for the purpose of establishing a former recovery, or, indeed, for any purpose ex- 
cept that contemplated by the statute. (O’Connel v. Seybert, 13 Serg. fit Rawle, 
54, 57 ; and see the cases supra.) 

3. A justice's proceedings may be proved by his own oath. (2 R. S. 270, § 248, first 
part of the section.) Accordingly, a plea of title being interposed before a justice, the 
cause was subsequently prosecuted in the common pleas, and on the trial, the justice 
was called and identified the pleadings before him ; an objection was taken that the 
docket of the justice should be produced, which the common pleas overruled ; and held . 
weH, by the supreme court; for the evidence embraced the pleadings only,, and was 
therefore proper, particularly as they were produced in court. (Brotherton v. Wright 
15 Wend. 287, 289.) 

The above section, however, is not to be understood as sanctioning parol evidence 
of a justice’s proceedings, without producing the proceedings or the docket. It was 
designed by the revisers and the legislature, merely to embody the spirit of the then 
existing adjudications, which disallowed parol evidence of a justice’s proceedings, 
unless the absence of the higher evidence, (viz., the proceedings themselves or the 
docket) was accounted for. (Boomer v. Lane, 10 Wend. 525, 6, 7. M’Carty v. Sher- 
man, 3 Johns. Rep. 429. Posson v. Brown, 11 id. 166. 3 Re visor’s Rep. Supple- 
ment to chop. 2, 3d part, note to § 270.) Therefore, in identifying the pleadings, in a 
case like the above of Brotherton v. W right, they must be produced ; the fact of the 
suit in the common pleas being a continuation of that commenced before the justice, 
cannot be shown by the independent parol testimony of the justice. (Webb v. Alex- 
ander, 7 Wend. 281, 286.) 

As a general rule, however, parties should resort to other modes of proof than those 
which require the personal attendance of the justice ; for one of the objects of providing 
other and convenient modes, was to relieve justices from this burthen. (Per Nelson 
J., in Heermansv. Williams, II \Vend. 638.) 

4. Where the justice is dead , absent , insane, or has vacated his qffice , or been re- 
moved. In case of his death or absence, the proceedings of a justice may be proved by 
producing the original minutes of such proceedings, entered in a book kept by such 
justice, accompanied by proof of his hand writing; or they may be proved by produ* 
cing copies of such minutes, sworn to by a competent witness as having been com- ~ 
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pared by him with the original entries, with proof that such entries were in the hand 
writing of the justice. (2 R. S. $70, § 248.) 

The original minutes of the justice, where he was dead, were held good evidence of 
a judgment, before the existence of the above provision ; they being in his hand wri- 
ting, and proof offered to verify them. (Baldwin v. Prouty, IS Johns. Rep. 430.) See 
as to this doctrine in Vermont, Story v. Kimball, 6 Verm. Rep. 541, infra. 

What is meant by the term “ absence” in the above section, has not, we believe, as 
yet been judicially determined. In Heermansv. Williams, (II Wend. 636, 638,) the 
section is quoted in* a way to beget the impression at least, that a mere absence from 
the place of trial was contemplated. However, the case decides nothing in respect to 
this point In general, the term, when used in excusing the introduction of sec- 
ondary evidence, means, absence beyond the reach of the process of subpoena. (See 
Cookv. Husted, 12 Johns. Rep. 188. And post, as to proof of deeds, agreements, 
&c.) In Pennsylvania, it would seem, that they have no provision like the above, 
though they have a statute requiring justices to keep a docket ; (Welsh v. Crawford, 
14 Serg. & Rawle. 440, 441 ;) and there, where it was shown that a justice was absent 
from the county, and had been so for several weeks, his docket, obtained from his office 
during hm absence, and proved to be in his hand writing, was held evidence ; and 
this, though no subpoena had been taken for the justice, and though he was within 
reach of an attachment. This evidence was rejected by the common pleas, and the 
supreme court by Rogers, J., who delivered the opinion, sav, “The testimony was 
rejected because no subpoena was taken for the justice, who resided in the county, and 
was, at the time of the trial, within reach of an attachment. The court of common 
pleas, it would seem, had gone on the idea that no person but the justice himself could 
prove his docket. We do not consider this to be the law, as it would introduce a 
striotness in relation to the docket of a justice, which would be attended with great in- 
convenience in practice. Any person who kno^vs the fact, may identify the docket, so 
far as to lay a foundation for its introduction to the jury, who must ultimately decide ; 
or circumstances may be shown which afford a reasonable presumption that the book 
offered is the docket.” As to the absence of the justice, it is further said : “ No sub- 
poena was issued for the justice, but this is accounted for by the fact that he was ab- 
sent from the county. That he was then within reach of an attachment, we think of little 
consequence, as we consider the testimony of the justice not the only proof of the 
indentity of his docket.” (Dennison v. Otis, 2 Rawle, 10.) Though, where the 
justic e was dead, the supreme court of New-York, in admitting the original min- 
utes, with proof to verify them, seem to have regarded this species of evidence as sec- 
ondary in its character. (See Baldwin v. Prouty, supra.) 

The question whether, in order to admit the docket or a sworn copy, a case of ab- 
sence must be shown, within the meaning of that term as used in reference to secondary 
evidence, will perhaps be better solved by considering what would be the rule inde- 
pendent of the provision under consideration. For, the revisors, in regard to the whole 
section we are upon, did not intend to alter the law as it previously stood under the 
adjudications of the supreme court, proceeding upon general principles. (5 Re visor’s. 
Rep. Supplement to chap. 2, 3d part, note to §.245.) And in this view, mere ab- 
sence from the trial would, seem to be enough. In Pennsylvania, it has been de- 
liberately held, that sworn copies of the entries in a justice’s docket are admissible as 
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primary evidence; that they fall within the rule as to public books, which ought not to 
be removed, and of which the law therefore permits copies, proved by oath, to be evi- 
dence. (Welsh v. Crawford, 14 Serg. &. Rawle, 440.) Our own court also, appear 
to have held a similar doctrine as to'sworn copies, previous to the above or any other 
express statute provision on the particular subject. (M'Carty v. Sherman, 3 Johns. 
Rep. 439.) In Ohio, the same has been held as in the above Pennsylvania case. 
(Peney v. Gilliland, 1 Wright^ Rep. 58.) So also, $emble, in Alabama. (Tubb v. 
Madding, 1 Alab. Rep. 139, 150.) As to what shall be sufficient to authenticate an- 
examined or Sworn copy, where that mode is resorted to, see ante, note 719, p. 1066. 

It is further provided, that a justice removing out of the town for which he was 
chosen, either before or after the expiration of his term of office, shall deposit all his 
official books and papers with the town clerk of such town. (2 R. S. 270, § 252.) So, 
if he shall be removed from office. (Id. § 253.) In every book of minutes delivered 
by him pursuant to the above provisions, in which he 6hall have kept the docket of 
any judgments, he is required to enter a certificate, to be subscribed by him, stating 
that the judgments entered in such book were duly rendered as therein stated, and 
that the amounts appearing by such book to be due on such judgments respectively, 
have riot been paid to his knowledge. (Id. § 254.) So, if the justice shall die, or m 
any way his office become vacant, the town clerk may obtain his books and papers 
from any person to whose hands they shall come. (Id. p. 271, §§ 2lfe, 6.) The en- 
tries contained in the book of minutes kept by any justice, and by him delivered to the 
clerk, shall in all cases be presumptive evidence of the facts stated in such entries, but 
may be repelled by contrary proof. (Id. § 257.) 

If a justice, after having rendered judgment in any cause, shall die, become insane, 
remove out of the state, abscond or otherwise vacate his office, before issuing execu- 
tion, debt may be maintained on the judgment, in which action the original docket of 
such judgment, kept by such justice, is declared presumptive evidence of the facts 
therein stated, but shall be liable to be repelled by contrary proof. (2 R. S. 272, § 265.) 

5. Secondary evidence . *' If in any action upon tlie judgment of a justice, it be 
established that the docket of a [the justice has been lost or destroyed, or that it 
cannot be produced after reasonable efforts to obtain the same, other proof of the fact 
of a judgment having been rendered may be given, and may be repelled as other 
laots.” (2 R. S. 272, § 267.) The revisers reported this as above, except that the 
words M other proof ” weTe substituted by the legislature for u parol proof ” which lat- 
ter were in the original : and they remark, that the section “ seems necessary to pro- 
vide for cases of not unfrequent occurrence.” (3 Revisers’ Rep. ch. 2, part 5, p. 85, 
4, § 263, and note.) Surely, however, if legislation on the subject was in any sdnse 
u necessary,” it should not have been circumscribed to an“ action upon the judgment” 
but should have been general; for hundreds of instances may be supposed where the 
parties not only, but officers connected with proceedings of justices, as well as third 
persons, and the public, have a much deeper interest in proving them, than any indi- 
vidual can have in the solitary case contemplated by the above provision ; instances 
too in which the docket is equally likely to be lost, destroyed, or otherwise incapable of 
being produced. 

' It is not to be supposed, however, that this provision was designed so to ope- 
ftte as to exclude secondary evidence where it was propet before ; for, as we have 
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*een ante, note 723, p. 1067, 8, even records of the most solemn kind may, when lost, 
destroyed, 8tc., be proved by inferior evidence. In Vermont, where a justice of the 
peace has died without making any formal record, his minutes of a judgment made on 
the writ, if they shew a judgment rendered, 7 and the amount, are receivable as evidence 
of the judgment. (Story v. Kimball, 6 Verm. Rep. 541.) If the higher evidence in 
such cases is beyond the reach of a party, the next best evidence is to be resorted to. 
(See Baldwin v. Prouty, 13 John. Rep. 43Q ; and see our note cited above 5 also, Poe^ 
son v. Brown, 11 John. Rep. 166 ; and per Holroyd, J., in Dyson v. Wood, 3 Barn. 
& Cress. 449.) As to what presumption was indulged in respect to the fact of 
the justice’s keeping a docket, previous to the statute requiring him to do so, see May- 
nard v; Thompson, 8 Wend. 393, 395,6. Doubtless now, the presumption in all 
cases would be strong that he had kept one, as every officer is presumed to have obey- 
ed the law. (See ante, nute 371, p. 485, 6 ; also ante, note 298, p. 296, 7 ; and per 
Littledale, J., in Dyson v. Wood, supra.) And independent of any statute, the ma- 
terial parts are presumed to rest in writing in some form. (See ante, note 694, p. 
1012, 1013, and the cases there Cited; also Posson v. Brown, supra. See likewise 
ante* note 763, p. 1061, 2.) 

Eve n where no foundation is laid for secondary proof, a justice’s proceedings may 
be proved by the Verbal statement of the justice, unsworn, if it be not objected to; 
(Lawrence v. Houghton, 5 John. Rep. 129; Blanchard v. Richly, 7 id. 198, 9;) or 
by a mere unauthenticated certificate ; (Kellogg v. Mauney, 2 id„ 378.) * And we have 
seen, supra, that where the proof is offered to the same justice before whom the pro- 
ceedings soughtto be shown were had, his docket, or a transcript certified by him, may 
be received as primary evidence. 

But where the proof is offered before another justice, it is otherwise. There, the dock- 
et, or a transcript certified by him, Would not, per se, be receivable as primary evidence ; 
though an examined and sworn copy perhaps might (See supra, pi. 4, p. 1111, 1112.) 
And, where a certificate of a justice’s proceedings, authenticated only by proof of his 
hand writing, was received, though duly objected to, the supreme court held the ob- 
jection well taken, and reversed the judgment on that ground. (M’Carty v. Sherman, 
3 John. Rep. 429.) So, where the justice was permitted to testify verbally to his pro- 
ceedings, objection being taken. (White v. Hawn, 5 id. 351.) For, anterior to the 
statute we are considering, and when no express legislative direction existed requiring 
justices to keep a docket, the material parts, as we have above suggested, were pre- 
sumed to exist in writing, and were to be produced when attainable; parol evidence 
could not be received till the higher evidence was shown beyond the party’s reach. 
(Posson v. Brown, 11 id. 166. Dygert v. Copernoll, 13 id. 210. See Brintnall v. 
Foster, 7 W end. 103, 4, 5.) 

It may not be amiss, before concluding our remarks upon the proof of justices’ judg- 
rbents in New-York, to notice in a general way the effect of certain of the above men- 
tioned modes of proof. , 

The transcript, spoken of supra, pi. 2, § 246, when properly authenticated, would seem, 
as a general rule, to be conclusive, and not open JU) contradiction by parol evidence. The 
revisers proposed the section with an addition, declaring the facts stated in the transcript 
liable to “ be repelled by contrary proof.” (Revisers’ Rep. supplement to ch. 2, part 3.) 
But this was omitted by the legislature in its enaction ; and under a former provision, 
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not materially different in this respect from the present, it was held, that the certificate 
of a justice’s proceedings could not be assailed by parol evidence. (McLean ▼. Hug- 
arin, 13 John. Rep, 184. Brintnall v. Foster, 7 Wend. 104, 5. See 1 R. L. (W. & 
V.) 398, § 21.) Yet as to a transcript under the act of 1824, sess. 47, p.292, § 29, 
which is similar in its phraseology to the provisions above adverted to, the supreme 
court have said, that as in favor of the justice and plaintiff in the suit, when sued for 
properly taken under execution, the certificate of the justice would be only pritna 
facie evidence. (Maynard v.Thompson, 8 Wend. 393, 395.) The certificate in this 
case was given after the justice’s term of office had expired. 

The effect of the docket , when used as evidence, has been before adverted to under 
a previous head. Although not technically a record, it has been elevated by the su- 
preme court to the dignity of a specialty, and is not liable to be contradicted by parol 
proof. (Brintnall v. Foster, 7 Wendi 103. Pease v. Howard, 14 John. Rep. 480. 
See ante, note 599, p. 836, 7.) As to parol evidence in explanation of it, and by way 
of supplying omissions in it, seeDygert v. Copernoll, 13 John. Rep. 210; Jennings v. 
Carter, 2 Wend. 446, 451, 2. See also ante, note 692, p. 971, 2. Parol evidence, by 
the justice, to show that a variance between the judgment and execution happened by 
mistake, is admissible. (Borland v. Stewart, 4 Wend. 568.) 

The docket, moreover, is in certain cases declared liable to be repelled by contrary 
proof; e. g. where the docket has been deposited by the justice pursuant to 2 R. S. 
270, §§ 252, 3, et seq. with the town clerk. (See supra, pi. 4, p. 1107.) 

Whether the time when the entries of the justice were made on the docket, might 
not possibly have some weight in determining the credit to be awarded either the 
docket or a transcript, remains unadjudicated. The legislature doubtless contempla- 
ted that the entries would be made at or about the time when the fact noted tran- 
spiredy so that the docket should be a sort of diary of the proceedings in the cause. 
They indeed direct expressly in respect to certain judgments, that they shall be rendered 
forthwith and entered in the docket, and certa in other judgments are to be rendered and 
entered in the docket within four days. (2 R. S. 247, § 124.) We have seen that the 
entries must be official ; we have seen too, that a justice may make out a transcript 
after he has gone out of office, and use it as, at least, prima facie evidence even in his 
own favor. Can he make an entry in his docket, after that time, of a fact occurring 
before, which shall affect the parties or others as evidence ? In Maine, it has been said 
that a justice of the peace does not act judicially in making up and completing his 
record.; that in doing this he performs himself what other courts do by the ageocy of 
their clerks; that it is a mere ministerial act ; and hence, he could make up his record 
when not in commission. (Baker v. Page, 2 Fairf. Rep. 377.) The decision of the 
justice in this case took place 1st August, 1829; he had made all the requisite entries 
on his docket previous to the judgment, and (for aught that appeared) at the proper 
time ; but he did not complete his record till “ prior to June, 1832.” Yet the court seem 
to have regarded it as good evidence ; conceding that, at the latter date, he was incapa- 
ble of acting as a justice. (Id. 378, 380, 1.) As to entries made without the authority 
of law, or when the person making them had no power for so doing, see Talbot v. 
Davis, 2 Marsh. Ken. Rep. 606, 7. Also ante, note 763, p. 1 100. 

. Inactions where a justice’s proceedings are sought to be proved, it frequently becomes 
a question, in what mode the party who seeks to avail himself of them, is bound to show 
the official character of the person before whom they were had, when that is not shown 
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by the certificate of the county clerk. The doctrine on this subject will be seen by 
reference to previous observations made in regard to proving official character gener- 
ally. (Ante, notes 426, 427, p. 554, et seq. Note 475, p. 627, 8.) Several cases 
worthy ofexamination, will also be found ante, note 694, p. 1003, 4, pi. 6. 

Where an action was on a justice’s judgment, and the person before whom it was 
said to have been rendered, came forward and stated without oath, that the record 
produced in court was the original record of the judgment recovered before him, the 
amount of which had never been paid to him ; no objection being made to the mode 
of proof, the supreme court regarded the evidence as prima facie sufficient to show 
the authority of the justice to render the judgment. (Reed v. Giilett. 12 John. 
Rep. 296.) 

For reasons already suggested, we must be allowed to refer very generally to the 
cases in regard to the mode of proving a justice’s proceedings in other state* It is 
proper to premise, however, that we take the rule noticed supra, p. 1108, to be almost 
universal, that these proceedings, or the material parts of them at least, are, in the first 
instance, presumed to exist in writing in some form or other; and therefore, that 
they cannot be shown by parol, until the absence of the higher and better evidence 
shall have been satisfactorily accounted for. (See ante, note 694, p. 1012, 1013, and 
the cases there cited. Also ante, note 763, p. 1101.) 

We had occasion to notice some of' the Pennsylvania cases, in the course of 
our observations upon the mode of proving justices’ judgments in New-York. It has 
been seen by those cases, that a sworn copy of the entries in a justice’s docket, is there 
admissible, and is entitled to the same credit as the original. (Welsh v. Crawford, 
14 Serg. & Rawle, 440.) The transcript of the docket, however, not authenticated by 
any seal, is not evidence. (Wolverton v. The Commonwealth, 7 Serg. & Rawle, 
273.) See Reck v. Appleback, 1 Pennsylv. Rep. 465. As to what the justice is re- 
quired by statute to enter on his docket, see Whart. Dig. 2d ed. p. 473. (h.) 

In Alabama, if the proceedings are lost, they may be proved by inferior evidence ; 
e. g., the declaration being lost, a copy is admissible. (Tubb v. Madding, 1 Alab. 
Rep. 129.) The original papers may be used, but it is said the justice is not bound to 
produce them. Sworn copies are admissible, it seems, as primary evidence. (Id. 130.) 
The proceedings of justices in that state, save for forcible entry, are not strictly and 
technically records. (Gayle v. Turner, 1 Alab. Rep. 204, 5.) 

In Connecticut, a justice’s court is a court of record, and a party cannot be allowed 
to contradict what is expressly affirmed in the record. (Holcomb v. Cornish, 8 Conn. 
Rep. 375.) This is so, as it would seem, even with respect to a jurisdictional fact. 
(See id., in connection with Aldrich v. Kinney, 4 Conn. Rep. 380, stated ante, note 
551, p. 800.) The above case of Holcomb v. Cornish, was an action against a justice 
of assault and battery and false imprisonment, for acts done under a conviction of the 
plaintiff of profane cursing and swearing in the defendant’s presence ; and the record 
of conviction appears to have been held conclusive in the justice’s favor on all points 
made out by it. 

In Kentucky, it seems, justices are, by statute, to deliver out attested copies of their 
proceedings or records; and the ordinary principle that a copy, given out by an offi- 
cer intrusted for that purpose, i»" evidence, without further proof, has been recogni- 
zed as applicable to them. But the statute only extends to “ records of justices 
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acting in their individual characters.” Hence, a copy of a record of trial hy two just- 
ices constituting an examining court, certified as a copy by one of the justices, with- 
out proof of its being an examined copy, is not receivable. (Geobegan v. Eckles, 4 
Bibb, 5, 6, 7.) 

In Ohio, a justice’s court is a court of record. (Adair’s adm’r v. Rogers adm’r, 1 
Wright’s Rep. 428.) He is required to keep a docket ; and a transcript from it, duly 
certified, is admissible as primary evidence of unimpeachable verity. (Id. 429. 
Peney v. Gilliland, id. 38.) It has been held there, that parol evidence of a former 
recovery before a justice cannot be received, even, it seems, where the docket is shown 
to be lost or mislaid. (Inman v. Jenkins, S Hamm. 271.) The court appear to have 
gone upon the ground that some higher grade of evidence existed which should have 
been produced. (Id.) They have a statute in that state (somewhat similar to one 
which exists in New-York, adverted to supra,) requiring a justice, when his office be- 
comes vacant, to certify his docket and deliver it over to his successor; (in N. Y. it 
is to be delivered to the town clerk ;) this is viewed as directory , and if the justice neg- 
lects to certify and deliver over his docket, it is nevertheless admissible as evidence in 
the same way as before the statute. (Pool v. M’CulIum, 1 Wright’s Rep. 432, 3, 4.) 

A a to the proof of a justice’s judgment &c., in Vermont and Tennessee, see Story v. 
Kimball, 6 Verm. Rep. 541, stated supra, pi. 5. p. 1113. Davis v. Bryan, 7 Yerg. 88, 
90. Jones v. Walker, 5 Yerg. 431. 

In North Carolina, justices’ courts are not courts of record, and whenever the judg- 
ments of these courts come in question, they may be impeached for lack of jurisdiction, 
notwithstanding, as it seems, any statements in the proceedings. (Hamilton v. Wright, 
4 Hawks’ Rep. 283.) “ Such judgment (a justice’s,) is the judgment of a court not 

of record ; therefore cannot be establislied as a record, but is to be established as a 
public writing, not of record, by parol evidence. Parol evidence may be met by parol 
evidence; of course, when the judgment was proved, as in this case, parol evidence 
might be received to shew that the judgment, although proved, was confessed with- 
out the limits of the county.” (Id. per Hall, J., at p. 286.) “ The justice’s judgment 
not proving itself, must therefore, be supported by proofs, and therefore may be shewn 
to be different from what, upon its face, it purports to be; it may be shown to be a 
perfect nullity.” (Id. per Henderson, J., at p. 291.) “It is impossible to apply the 
rules of evidence, established in relation to the authentication of records of courts of 
justice, to the proceedings before magistrates. They cannot be decided by inspection ; 
they have no' seals ; they keep no copies of their proceedings ; and the knowledge of 
their official existence is necessarily confined to the county of their residence. No pro- 
vision is made by law for the authentication of their judgment, except in one instance; 
and in the absence of such legislative provision, the enquiry must continue to be con- 
ducted, as it heretofore has been, by proof of the justice’s hand writing, either by him- 
self or others, and by proof that the judgment was given by him, then a justice, within 
the limits of hie jurisdiction. (Id. per Taylor, C. J., at p. 285.) You cannot ask the 
justice what is meant by his entry of a judgment ; it must speak for itself as it stands. 
But if the entry imports a judgment, it is proper to prove that the merits were gone 
into, by the justice or any other person who knows the fact, provided the testimony be 
consistent with the judgment. (Ferrell v. Underwood, 2 Dev. Ill, 114.) See ante, 
note 692, p. 971,2, as to explaining or contradicting these and similar entries. 
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Sec ante, note 620, p. 864 ; also note 616, p. 858, 9 ; Moore v. Smith, 5 Greenl. 
Rep. 490 k 494. 

In New- York, it is provided by statute, that the probate of a will of personal proper- 
ly, taken by a surrogate having jurisdiction, shall be conclusive evidence of the validi- 
ty of such will, until such probate be reversed on appeal, or revoked by the surrogate, 
as provided for, or the will be declared void hy a competent tribunal. (2 R. S. 61, § 
29.) As to the time, and proceedings, for obtaining a revocation of probate, see id. 
§ 30, et seq. With respect to appeals, see 2 R. S. 66, § 55, et seq., 


NOTE 766— p. 897. 

See ante, note 618, p. 859 ; also ante, note 619, p. 860. 


NOTE 767— p. 397. 

See 3 Moore’s Rep. 562, n. (a.) 

Notice was given to the defendants, as executors, to produce the probate of their 
testator’s will at the trial, which they refused to do : held, that a document purporting 
to be the original will, and produced by an officer of the ecclesiastical court of Chester, 
under the seal of that court, was admissible, as secondary evidence, to shew that their 
testator had acknowledged therein that he had received money in his lifetime for the 
useofthe plaintiff. (Gorton v. Dyson, 3 Moore, 558.) It appeared that the defend- 
ants had acted on the document produced as the will of their testator. (Per Richard- 
son, J., id; 561. S. C. 1 Brod. 8c Bing. 219. Gow. 78.) 

In New-York, each surrogate is required by statute to record in his books, all wills 
proved before him, and all letters testamentary or of administration, and all letters ap- 
pointing a collector, with all things concerning the same. And the records of such 
wills and letters, and transcripts thereof, duly certified by the surrogate having the cus- 
tody of such records, under his seal of office, are declared evidence in all courts, so far 
as respects personal estate, in the same manner as if the originals were produced 
and proved. (2 R. S. 80, § 58.) 

In Massachusetts, a probate court is not, technically, a court of record ; yet, it has 
been said, that it ought to have a perfect record of all its orders and decrees; for this 
purpose the office of register was constituted : and, it seems, such orders and decrees 
are provable there, by properly authenticated copies. (Chase v. Hathaway, 14 Mass. 
Rep. 222, et seq.) As to the necessity of preserving a written memorial of the pro- 
ceedings of these courts, and the form thereof, see ante, note 620, p. 869, 870. The 
same doctrine with that laid down in Chase v-, Hathaway, supra, has been adopted in 
New Hampshire. And parol evidence to prove the decision of a judge of probate was, 
in that state, held inadmissible. (Judge of Probate v. Briggs, 3 N. Hamp. Rep. 309.) 
it is provable by a copy of the record. (Farnsworth v. Briggs, 6 id. 561.) 
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' NOTE 768— p. 397. 

See Harrison v. Rowan, 3 Wash. C. C. Rep. 580, 2, per Pennington, J. 

In New-York, the surrogate has authority to take proof of wills of real estate ; (2 R. 
S. 57, § 7, et seq.;) the will, the proofs, and examinations taken by him, are to be re- 
corded in a book, and the record signed and certified by the surrogate. (Id. 58, § 14.) 
The will so proved, is to have a certificate of such proof endorsed thereon, signed by 
the surrogate, and attested by his seal of office, and may be read in'evidence without 
further proof thereof. And the record of the will, and the exemplification thereof by 
the surrogate having the legal custody, shall be received in evidence, and shall be as 
effectual in all cases, as the original will would be, if produced and proved, and may, in 
like manner, be repelled by contrary proof. (Id. § 1 5.) 

Sections 14 and 15, above mentioned, relate to cases where the subscribing wit- 
nesses, or such of them as would be sufficient to prove the will on a trial at law* are 
produced before the surrogate. (See id. § 12, 13.) If the witnesses are dead, insane, 
or reside Out of the state, other proof is to be taken. (2 R. S. 59, § 16.) This is to 
be signed, certified and recorded, by the surrogate, in the same manner as where the 
witnesses are produced, and the will is to be deposited with the surrogate. (Id. § 17.) 
The record of the proofs and examinations taken pursuant to the two last sections, 
and the exemplifications of such record, by the surrogate having the legal custody, 
shall be received as evidence upon any trial, or controversy concerning the same will, 
afier proof that the lands in question have been uninterruptedly held under such will 
for the space of twenty years before the commencement of the suit in which such trial 
or controversy shall be had ; and shall be of the same force and effect, as if taken in 
open court, upon such trial or controversy. (Id. § 18.) . 

As to exemplifications of the record of wills, proved before the judge of the for- 
mer court of probate, and recorded prior to the 1st of January, 1785, see id. § 20. 

Further, with respect to the power of the surrogate, in N. York, in regard to wills 
of realty, and the effect of his decision thereon, see ante, note 620, p. 861, et seq. 

In several of the states, beside New-York, the surrogate’s, or other court, coming in 
the place of the English ecclesiastical court, has power to take proof of wills in respect 
to the realty. This depends upon statute regulation, which sometimes defines the effect 
of the probate as evidence. Where the effect is left undefined, it would probably be the 
same as it is in regard to the personalty. Such will be seen to be the doctrine by con- 
sulting several cases cited ante, note 616, p. S5S, 9 ; note 620, p. 861, 2: In addition 
to which, the following cases may be referred to, as showing the local views of some 
of the state courts on the same subject. Donaldson v. Winter, 1 Mill. Lou. Rep. 137. 
'/Stanley v. Kean, 1 Tayl. Rep. 93. Darby’s lessee v. Mayer, 10 Wheat. 465. 


NOTE 769— p. 398. 

Cox ▼. AJlingham, 1 Jacob’s Rep. 514. 

In Virginia, by statute, the certificate of probate, or of administration, attested by 
the clerk, enables the executor to act, and may be given in evidence in any court of 
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that state, and will be as effectual as any probate, or letters of administration, made out 
in due form. (Dickenson v.’M’Cf aw, 4 Rand. Rep. 158, 160.) 

So also in Vermont, as to a certificate of administration attested by the register. 
(Seymour’s adm’r v. Beach, 4 Verm. Rep. 493.) 

In New-York, exemplified copies, or certified transcripts under seal, of letters of ad- 
ministration, are competent evidence without accounting for the originals. There is 
no difference between the records of surrogate’s courts, and those of any other court, 
in this respect. (Jackson v. Robinson, 4 Wend. Rep. 436, 442. 2 R. S. 80, § 58. 

See Dale v. Roosevelt, 8 Cowen’s Rep. 348, 9.) All letters testamentary, letters of 
administration, and letters appointing any collector, are to be in a particular form, 
signed by the surrogate or officer granting the same, and sealed with the seal of the 
surrogate, or that of the common pleas of the county, when granted by the first judge, 
or by the district attorney. (2 R. S. 80, § 55.) Such letters, issued by any officer 
having jurisdiction, are declared conclusive evidence of the authority of the persons to 
whom the same were granted, until reversed on appeal, or revoked as provided for. 
(Id. § 56.) An order of the court of chancery, directing letters to issue on certain con- 
ditions being performed by the applicant, which order was made on appeal from the 
surrogate, has been held to afford no evidence that letters have actually issued. (Dale 
v. Roosevelt, 8 Cowen’s Rep. 334, 348, 9, per Spencer, senator. See Hoskins v. Mil- 
ler, 2 Dev. Rep. 360, l, 2. Spencer v. Cohoon, 1 Dev. & Batt. Rep. 27.) 

In New-Hampshire, a certified copy of the record from the register’s office, contain- 
ing nothing more than a mere memorial of the appointment of an administrator, was 
received as competent evidence of the date of the appointment. The letters, it is said, 
are only a copy of this record, drawn up in a more formal manner, and are no better 
evidence. (Farnsworth v. Briggs, 6 N. Hamp. Rep. 561, 2, 3.) 

The same, or a very similar doctrine, prevails in North Carolina. (Hoskin’s adm’x 
v. Miller, 2 Dev. Rep. 360, 1, 2.) In this case, the original minutes of the appoint- 
ment were read, and it was objected, among other things, that in order to prove the 
fact of the appointment, the letters themselves should be exhibited. The court, how- 
ever, held otherwise, saying, that the letters contained nothing distinct from the rec- 
ord, but are a mere copy of it, with the addition only of a certificate that they are a 
copy, verified by the seal of the court. (Id.) 

In Kentucky, a transcript of the order, granting administration, is full proof of the 
fact of the appointment of the administrator. (Owings v. Beall, 1 Litt. Rep. 257, 
259.) 

In South Carolina, an administration may be proved by the record-book of the ordi- 
nary, without producing the letters, or -accounting for their absence; and the record- 

book may be proved by any person acquainted with it, or with the signature of the 
ordinary, without calling the ordinary himself. (Browning, adm’x, v. Huff, 2 Bail. 
174.) This book is regarded the same as the book of acts of the spiritual court of 
England, and the letters, as nothing more than a certificate by the ordinary of his 
having granted administration, &c. (Id. 179.) 

All the foregoing cases assume that the letters themselves would be evidence ; and 
if granted by a court of competent jurisdiction, they would be conclusive as to the fact 
of appointment. But they may be shown to be forged, or may be impeached for lack 
of jurisdiction in the court granting them. (See Owings v. Beall* 1 Litt. Rep^ 259, 
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260. See also ante, note 620, p. 868.) But the force of the letters cannot be abated 
by reason of mere error or irregularity in the appointment, not amounting to want of 
jurisdiction. (See ante, note 620, p. 864.) Nor need a party, in order to show an 
administrator’s right to act as such, produce or prove any of the proceedings prelimi- 
nary to the appointment. The fact of appointment by order of the court, ia conclu- 
sive on all points of mere irregularity, and the latter can only be made available in a 
direct proceeding in the same court to annul or set aside the appointment. This is 
so, whether the appointment itself or the letters be used. (Id. Browning, adm’x, v. 
Huff, 2 Bail 174. Spencer v. Cohoon, 1 Dev. & Batt. Rep. 27.) 

A copy of letters testamentary, granted by the parish court of New-Orleans, was 
proved by the oath of the clerk and register of the court of probates, to be a true copy 
of the original, and that he could not send the original, which was on file in such 
oourt; and by the supreme court of the U. S., held that, under such circumstances, 
the copy was the best evidence of which the nature of the case was susceptible. (Ow- 
ings v. Hull, 9 Pet. Rep. 608, 626.) 

The mode of proving letters testamentary, and of administration granted in other 
states, is, in Tennessee, provided for by their local legislation. There, a transcript cer- 
tified in a particular mode from the records of the court of another state, containing a 
last will and testament, together with the qualification of the executors, has been held 
sufficient evidence of a grant of letters testamentary, to authorize the executors to sue. 
(Smith v. Mabry, 7 Yerg. 26, cited wrongly, ante, note 621, p. 875, as Smith v. 
Smith.) 

Several other states have their peculiar enactments on this subject. Letters of ad- 
ministration, fitc. granted in another state, may be proved by a copy certified under 
the constitution and laws of the United States. Where a cppy of letters testamenta- 
ry from a probate court in Massachusetts, was offered as evidence in Indiana, and the 
certificate of the clerk wanted the seal of the court or officer granting the letters, held, 
that the copy was inadmissible. (Allen, adm’r, v. Thaxter, 1 Blackf. $99.) As to 
proving these and similar proceedings of probate courts of neighboring states under 
the constitution and acts of congress, see further ex parte Povall, $ Leigh, 816. 


NOTE 770— p. 399. 

See Bellinger v. The People, 8 Wend. 595, 598, 9. See ante, notes 668, 669, 67$, 
675, 677, p. 938, et seq. 


NOTE 771— p. 399. 

In New-York, the revised statutes provide, that the records and judicial proceedings 
of any court in a foreign country, shall be admitted in evidence in the courts of thia 
state, upon being authenticated as follows : 

1. By the attestation of the clerk of such court, with the seal of such court annexed, 
or of the officer in whose custody such records are legally kept, with the seal of his 
office annexed : 


Digitized by 


Google 



Ch. «.] 


1121 


Of the Proof of Records , <frc. 

2. fiy a certificate of the chief justice or presiding magistrate of such court, that the 
person attesting such record* is the clerk of ihe court, or that he is the officer in whose 

custody such record is required by law to be Kept; and in either case, that the signa- 
ture of such person is genuine : and, 

S. By a certificate of the secretary of state, or other officer of the government under 
whose authority such court is held, having the custody of the great or principal seal of 
such government, purporting that such court is duly constituted, specifying generally 
the nature of its jurisdiction, and verifying the signature of the clerk or other officer; 
having the custody of such record, and also verifying the signature of the chief justice 
or presiding magistrate. (2 R. S. 396, § 26.) 

Copies of such records and proceedings in the courts of a foreign country, may also 
be admitted in evidence upon due proof, 

1. That the copy offered has been compared by the witness with the original, and 
is an exact transcript of the whole of such original ; 

2. That such original was in the custody of the clerk or other officer, legally having 
charge of the same : and, 

3. That such copy is duly attested by a seal, which shall be proved to be the seal of 
the court in which such record or proceeding shall be. (Id. § 27.) 

It is declared, however, that these provisions shall not prevent the proof of any rec- 
ord or judicial proceeding of the courts of any foreign country according to the rules 
of the common law in any other manner than that pointed out above; nor shall they 
be construed as declaring the effect of any record or judicial proceeding, authenticated 
as prescribed by the statute. (Id. § 28.) 

The different modes of authenticating foreign judgments, independant of any legis- 
lative provison on this subject, have been laid down by Marshall, C. J., as follows : 1. 
By an exemplification under the great seal. 2. By a copy, proved to be a true copy* 

5. By the certificate of an officer authorized by law, which certificate must itself be 
properly authenticated. These he pronounces the usual, if not the only modes of au- 
thenticating foreign judgments. (Church v. Hubbart, 2 C ranch, 187, 238. See also 
Mahurin v. Bickford, 6 N. Hamp. Rep. 567, 570. Vandervoort v. The Columbian 
Ins. Co. 2 Cain. Rep. 155, et seq.) 

If these modes of authentication be all beyond the reach of the party, other testimo- 
ny, inferior in its character, will, it seems, be received. (Church v. Hubbart, supra, 
per Marshall, C. J. See lladfield v. Jameson, 2 Munf. Rep. 53. Young v. Gregory, 

3 Call, 446. Also per Washington, J., in Wood v. Pleasants, 3 Wash. C. C. Rep. 
201, 203, quoted ante, note 702, p. 1049.) 

But where it does not appear that there is any insuperable impediment to the use of 
either of these modes, the courts will not presume such impediment to have existed. 
(Per Marshall, C. J., in Church v. Hubbart, supra.) 

In Church v. Hubbart, supra, the proceedings sought to be proved, were a seques- 
tration of a vessel and her cargo at Para: A paper certified to be a true copy from 
the originals, by the secretary of state for foreign affairs at Lisbon, under his seal of 
arms, was offered ; accompanying it was an English copy, certified by the American 
consul at Lisbon, to be a true translation of the Portugese original: The whole waa 
admitted by the circuit court, and on error to the supreme court, the decision was held , 
erroneous. The copy was not authenticated in either of the modes above raentiooed ; 
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nor was any excuse given for not complying with the general rule. In respect to the 
certificate of the secretary at Lisbon, the learned C. J., says : “ If it be true that the 
decrees of the colonies are transmitted to the seat of government, and registered in the 
department of state, a certificate of that fact under the great seal, with a copy of the 
decree authenticated in the same manner, would be sufficient prima facie evidence of 
the verity of what was so certified ; but the certificate offered to the court, is under the 
private seal of the person giving it, which cannot be known to this court, and of con- 
sequence can authenticate nothing” (Id. p. 238, 9.) He further observed as to the 
certificate of the American consul 1o the translation : “ Admitting the originals in the 
Portugese language to have been authenticated properly, yet there was error in admit- 
ting the translation to be read on the certificate of the consul. Interpreters are 
always sworn, and the translation of a consul not on oath, can have no greater validity 
than that of any other respectable man.” (Id.) 

The same doctrine was laid down in the supreme court of New-York, on the like 
question arising. Thompson, J., who delivered the opinion, says, that the regulation of 
transmitting decrees, &c. at Para to Lisbon, &c., should have been shown in some 
authentic way, and then the document would appear to come through the proper chan- 
nel, and, if duly authenticated, might be competent prima facie evidence of what it 
contains. He further observes, " This document cannot be considered an exemplifi- 
cation of a judgment. That should be under the great seal; this is only under the 
seal of arms of the secretary of state : neither is it a sworn copy of the original, and it 
cannot be received as an office copy, it not appearing tbat the secretary of state has 
officially the custody of records of this description.” (Vandervoort v. The Columbian 
Ins. Co. 2 Cain. 155, 163, 4.) The same view was taken by the learned judge of the 
certificate of translation, as that presented in Church v. Hubbart, supra. (Id. 164.) 

The rule above advanced, that the copy must be authenticated by the person hav- 
ing the official custody of the original, has been directly held in New*Hampshire. 
There, a copy of a Vermont justice’s judgment (which the court treated as strictly 
foreign,) was offered in evidence, authenticated by the certificate of the clerk of the 
county court. It was said in argument, that the justice had gone out of office, and 
that his original records were deposited with the county clerk. But per curiam : “ The 
case does not show this, and if it had done so, that alone would not be sufficient Had 
it been made to appear that under the laws of Vermont, the records of this magistrate 
had been deposited in the office of the county clerk, and fhat he is the proper officer 
to give out copies, perhaps a copy having his attestation duly authenticated, might 
have been held sufficient. (Mahurin v. Bickford, 6 N. Ha rap. Rep. 567, 570, 1.) See 
further, Talcott v. The Delaware Ins. Co. 2 Wash. C. C. Rep. 449. Thomas v. 
Tanner, 6 Monroe, 52, 53, 4, staled infra.) 

The seal of a foreign court, not acting under the law of nations, does not prove it- 
self, but when used to authenticate a record, must be proved. (Delafield v. Hand, 3 
John. Rep. 310. Griswold v. Pitcairn, 2 Conn. Rep. 90, 1. Story’s Confl. of Laws, 
531, 2. 4 Cowen’s Rep. 526, note. De Sobry v. De Lai6tre, 2 Harr. & John. 192, 
218. Ex parte Povall, 3 Leigh, 816.) And the seal, not only, but the signature of the 
judge or officer authenticating the record, must be proved. (See Lincoln v. Battelle, 
6 Wend. 484; Gardere v. The Columbian Ins. Co. 7 John. R. 519; Chew v. Keck, 
4 Rawle, 171 ; Catlett v. The Pacific Ins. Co. 1 Paine’s Rep. 613, 614.) And in such 
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cases, where the machinery of the court is resorted to for the purpose of authenticating 
its record, if such court have no seal by which the copy can be clothed with the form 
of an exemplification, that fact should be proved, or the copy will be inadmissible. 
(Talcott v. The Delaware Ins. Co. 2 Wash. C. C. Rep. 449.) 

In Packard v. Hill, (7 Cowen’s Rep. 434,) a copy of a judgment rendered.at Havana 
was offered and received as good evidence on being authenticated as follows: it was 
shown to have been signed by the clerk of the court, who was the keeper of its records; 
that his signature validated all its proceedings; that the court had no seal; that the 
seal used to the certificate, was the seal of the royal college of notaries ; and that the copy 
was authenticated in the usual way of authenticating records to be sent to foreign 
countries. (Id. 443.) See S. C., 2 Wend. 411 ; 5 id. 375, S87, 391. 
v. In assumpsit upon a foreign judgment, a witness testified that he applied to the re- 
puted clerk of the court for the copy of the record of the judgment, that he assisted the 
clerk in comparing the copy with the record and in affixing the seal of the court to the 
copy, and saw the clerk attest the copy by putting his name to it. The verification of 
the record was held sufficient. (Buttrick v. Allen, 8 Mass. R. 273.) 

There is an exception to the above doctrine as to proving the seal, in favor oTcourts 
of admiralty, which being courts of the law of nations, the courts of other countries will 
judicially take notice of their seal, without proof of its authenticity. (Story’s Confl. of 
Laws, 531 . Thompson v. Stewart, 3 Conn. Rep. 171. Gardere v. Columbian Ins. Co. 
7 Joho. Rep. 517. Lincoln v. Battelle, 6 Wend. 484. Yeaton v. Fry, 5 Cranch, 335, 
343 . Antiion’s N. P. 40, n. (a.) Dunlap v. Waldo, 6 N. Hamp. Rep. 453. Contra, 
•ee Catlett v. The Pacific Ins. Co. 1 Paine’s Rep. 594, 613.) Accordingly, where the 
record of a decree of the court of vice admiralty in Bermuda, purporting to be certi- 
fied by the deputy-registrar, undeiMhe seal of the court, was offered in evidence, with no 
other proof authenticating it, it was held admissible. (Thompson v. Stewart, 3 Conn. 
Rep. 171 .) In Yeaton v. Fry, (5 Cranch, 335,) copies of the proceedings in the vice 
admiralty court of Jamaica were held admissible in evidence, when certified under the 
•eat of the court by the deputy registrar, whose official character was certified by the 
judge of the court, and that of the latter certified by a notary public. 

The public national seal of a kingdom, or sovereign state, is also noticed judicially 
Igrthe courts of other countries, and is the highest evidence and most solemn sanction 
of authenticity, in relation to judicial proceedings, known in the intercourse of nations. 
(Per Gould, J., Griswold v. Pitcairn, 2 Coim. Rep. 90. Per^Swift, Ch. J., id. 89 . 
Anonymous, 9 Mod. 66. United States v. Johns, 4 Dali. 416. Church v. Hubbart, 
& Cranch, 187. Story’s Confl. of Laws, 530. Lincoln v. Battelle, 6 Wend. 475, 484. 
Dunlap v. Waldo, 6 N. Hamp. Rep. 453. Ex parte Povall, 3 ‘Leigh 816. State v. 
Carr, 5 N. Hamp. Rep. 369, 370.) Accordingly, in Connecticut, a record of the su- 
preme court of Copenhagen was allowed as evidence where there was no certificate 
that it was a copy ; but only the signature of Colbiomsen, below the great seal of Den- 
- mark, without any addition showing his official character. And Swift, C. J., delivering 
the opinion, said, “ this court docs not know the form of making up, attesting or certi- 
fying their record. If it appear to be a judicial proceeding under the great seal, it ia 
to be presumed that all the formalities required by their law have been complied with. 
This appears to be the record of a judgment rendered in a court of the kingdom of 
Denmark, under the great seal of the king. This seal proves itself, and the court it 


Digitized by CjOOQ ; 



1124 Of tin Proof of Records , {Gb. 5. 

bound to take judicial notice of it.” (Griswold v. Pitcairn, 2 Conn. Hep. 85, 89, 90.) 
The annexation of the great seal will be presumed to have been done by a person hav- 
ing custody thereof, and competent authority to do the act. (See United States v. 
Amedy, I I Wheat. Rep. 406, 7 ; United States v, Johns, 4 Dali. 415, 416 ; also, I 
Bald. Rep. 613, 614.) 

But when a civil war rages in a foreign nation, and one part separates itself from the 
old established government and forms itself into a distinct government, the courts of 
the respective United States must view such newly constituted government as it m 
viewed by the legislative and executive departments of our general government; and 
before it is recognized by them as an independent government, its seal cannot be allow- 
ed to prove itself; but it may be proved by such testimony as the nature of the case ad- 
mits. (United States v. Palmer et al. 3 Wheat. Rep. 610. The Estrella, 4 Wheat* 
Rep. 298. See S. P., United States v. Hutchings, 2 Wheel. Crim. Cos. 543. 1 Bald. 
Rep. 616.) 

Proceedings in St. Domingo, during the short period in which the possession of' the 
island bad passed from France to England, were, under the particular circumstances of 
the case, held sufficiently authenticated by the private seal of the governor. (Hadfield 
v. Jameson, 2 Munf. R. 53.) What is sufficient to authenticate, in the courts of this 
country, the sentence or act of a foreign tribunal or government, after a destruction of 
such government by revolution or conquest, see id. 

The proceedings ofa foreign court may be proved by a sworn copy. (Lincoln v. Bat- 
telle, 6 Wend. 475. Hill v. Packard, 5 id. 387, per Allen, senator. Id. p. 391, per Beards- 
ley, senator. See also id. p. 385, per Walworth, Ch. ; 1 Stark. Ev. 191, 6th Am. ed. ; 
per Lord Ellenborough in Collins v. Mathew, 5 East, 475 ; Baldwin v. Hale, 17 John* 
Rep. 272, 3.) But not by an office copy. (See Appleton v* Lord Braybrooke, 
Maule 8l Sel. 84 ; 2 Starkie'sRep. 6, 7, S. C.) 

How far a copy of foreign judicial proceedings may be said to be authenticated by 
the acts and conduct of the party against whom it is sought to be used, has been some- 
times made a question. In an action on a policy of insurance, a paper purporting to 
be a copy of a decree of the English court of appeals in prize causes condemning the 
property iusured as prize, was offered by the plaintiffs as evidence generally for the 
jury. The document was not under seal, but was one of the papers exhibited by the 
agent of the plaintiffs to the defendants broker, as one of the preliminary proofs of 
loss. At the time it was so exhibited an endorsement was made upon it, stating the 
day of its exhibition, and that it was the decree of condemnation. Held, that it was 
not*evidence of any thing contained in it ; but that it might be used to show the fact 
of its exhibition to the underwriter, when such fact should become material. (Thurston 
v. Murray, 3 Bian. Rep. 326.) In Delafield v. Hand, (3 John. Rep. 310,) the plaintiff 
offered in evidence a translation of the proceedings ofa tribunal at Havre ; he showed 
that the same translation had been put into the hands of F., a broker, by L., in certain 
suits brought by L. against him on policies of insurance on the same vessel, for the 
same voyage, in order to enable F. to adjust the loss in those cases. The 6uits by L. 
were for himself and the present defendant, who was master and owner of one third ; 
and the present suit was for monies which the plaintiff had been compelled to pay in 
the former, and which, as was contended, the present defendant was himself respon- 
sible for. The court held that the putting of the document into F.’s hands by L., as 
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above mentioned, did not preclude the present defendant from objecting to its authen- 
ticity. “ It does not appear from the testimony, ”-eay the court, “ that such a privity 
exists between L. and* the defendant, as to conclude him from making the objection. 
L. was not his authorized ageut; besides, if that were the case, I cannot discern why 
a delivery of a paper in one cause should be deemed to conclude a person from object- 
ing to its authenticity in another action.” (Id. 314,315.) Further as to when the 
conduct of the party or his agent, in respect to papers, shall be said to conclude him 
from objecting to their authenticity, see ante, note 090, p. 945 ; also Senat v. Porter, 7 

T. R. 158; Gorton v. Dyson, S Moore, 559. 

The judicial proceedings of the several states of the American Union, as among each 
other, we have already seen, stand upon a different fooling from the proceedings of 
courts strictly foreign. By the 4th article of the constitution of the United States, 
power is expressly conferred on the federal legislature, to prescribe, not only the effect 
of such proceedings, but the mode of authenticating or proving them. (See ante, note 
636, p. 996.) Pursuant to this authority, congress, by a law of May 26, 1790, (2 L. 

U. States, 102,) has provided, “That the records and judicial proceedings of the courts 
of any state, shall be proved or admitted in any other court within the United States, 
by attestation of the clerk, and the seal of the court annexed, if there be a seal, together 
with a certificate bf the judge, chief justice, or presiding magistrate, as the case may 
be, that the said attestation is in due form.” By an act of March 27, 1804, (3 L. U. S. 
621, § 2.) the above provision is extended to the records and judicial proceedings of 
the respective territories of the United States, and countries subject to the jurisdiction 
thereof. 

The particular proceedings contemplated by the above mentioned statutes, will ap- 
pear by several cases, ante, note 636, p. 898, to 900. As to chancery proceedings of 
another state, see id. 900 ; also Barbour v. Watts, 2 Marsh. (Ken.) Rep. 292, 3, there 
wrongly cited from 1 Marsh. The probate of a will in another state, has been held a 
judicial proceeding, which may be authenticated under the act of congress. (Balfour 
v. Chew, 5 Mart. Lou. Rep. N. S. 517. Johnson v. Rannels, 6 id. 621. Ripple v. 
Ripple, 1 Rawle’s Rep. 386. Ex parte Povall, 3 Leigh, 816. See ante, note 619, p. 
860 ; also note 620, p. 874, 5.) So as to letters testamentary ; (Allen adm’r v. Thax- 
ter, 1 Blackf. Rep. 399; see ante, note 620, p. 875, 6.) And insolvent proceedings 
had under the laws of Louisiana. (Craig v. Brown, 1 Peter’s C. C. Rep. 352.) 

If the court whose doings are sought to be proved, is so constituted that it cannot 
comply with the requisitions of the act of congress for lack of a clerk, or other requi- 
site, its proceedings cannot be authenticated in this mode ; and hence may be proved 
as if sueh court were strictly foreign. (Kean v. Rice, 12 Serg. & Rawle, 203, 208. 
And see ante, note 836, p. 898, et seq. and cases there cited.) And even with regard 
to those proceedings coming within the act of congress, the better opinion is, that the 
mode of authentication prescribed by it is not to be considered as excluding different 
modes of proof ; but other evidence, good according to established principles independ- 
ent of the act of congress, may be resorted to. (Kean v. Rice, 12 Serg. & Rawle, 
203. Baker v. Field, 2 Yeates’ Rep. 532. Ellmore v: Mills, 1 Hayw. Rep. 359. 
Poindexter’s ex’rs v. Barker, 2 id. 173, 4. Ex parte Povall, 3 Leigh’s Rep. 816, 817. 
Contra,, see State v. Twitty, 2 Hawks’ Rep. 441, 2, 3.) Accordingly, in Pennsylva- 
nia, a proceeding of justices of the peace of New-Jersey, condemning a vessel, fee., for 
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gathering clams and oysters contrary to a local statute, was held sufficiently proved 
when authenticated as follows : The original record was produced, signed by the jus- 
tices ; a witness testified to its identity as the original, and pmved tlie signatures to if 
to be the genuine hand-writing of the justices; and that they were at the time justi- 
ces of the peace ; evidence was also given that the court had no seal. Tilgh- 
man,'C. J., delivering the opinion, after noticing the mode of authentication adopted) 
said, “ I really do not see how it, (the record of condemnation) could have been proved 
in a more convincing manner.” (Kean v. Rice, 12 Serg. & Rawle, 203, 904, 908.) 
Further as to the Pennsylvania mode of proving a judgment of a neighboring state 
not certified according to the act of congress, see Baker v. Field, 9 Yeatea* Rep. 089. 
in Virginia, a copy of a Louisiana probate of a will, not authenticated aocording to 
the act of congress, was held sufficiently authenticated according to common law rules, 
when certified under the hand and seal of the judge of probate, and his official diame- 
ter attested by the governor’s certificate, under the seal of the state; stating that full 
faith and credit was due to the Signature of the judge as such. (Ex partePovaR, 8 
Leigh, 616.) See ante, note 619, p. 860, 1 ; also note 620, p. 874, 5. ' In IpjiiUt, 
letters of administration granted in another slate, certified by the^ clerk of the , court 
without the seal, have been held not sufficiently authenticated. (Allen v. Thai tar, l 
Blackf. Rep. 399.) J 

A record of a territorial court, not provable, as was held, under the a6t of con- 
gress, was decided to be properly authenticated, in Kentucky, on an issue of nul liel 
record, by the attestation of the clerk under the seal of tl»e court, with a certificate of 
the governor under the great seal of the territory, certifying that the person attesting 
the record as clerk, was the clerk of the court, and that his attestation was in due 
form. (Haggin v. Squires, 2 Bibb’s Rep. 334, 5.) 

A record of a court of the Ugited States, (e. g. the circuit court of the U. S. for the 
district of Massachusetts,) has been held, in New-York, not to be within the act of 
congress ; and where a copy of such record was offered in the supreme court of tbe 
latter state upon issue joined on the plea of nul tiel record, the authentication was held 
sufficient, though it was merely certified by the clerk as a copy under theaeal of tbe 
court ; and the court say, “ The mode of certifying the record in the present case, be- 
ing the ordinary mode used in Massachusetts, instead of the technical exemplification, 
we are of opinion, as it is also under the seal of the court, that it is sufficient.” (Pe- 
poon v. Jenkins, 2 Johns. Cas. 119.) See also a similar case decided in the same 
way and upon the same ground, where the copy offered and received, according to 
the report, was an office copy . (Jenkins v. Kinsley, Col. Cas. 136.) Quere, howev- 
er; for the circuit court of the U. States in relation to the supreme court of N. York, 
has been regarded as the court of another government; (Baldwin v. Hale, 17 Johns. 
Rep. 272, 3; Griswold v. Sedgwick, 1 Wend. 131 ;) and clearly, therefore, mere of- 
fice copies of their judgments, &c., are not competent evidence. See ante, p. 387, of 
the texi, and note 724. But examined copies are receivable ; (Baldwin v. Hale, su- 
pra;) indeed, they are admissible, in cases of judgments, &c. strictly foreign in tfeeir 
character. (See supra, p. M24.) Where the copy of a record of the district court 
of the U. S. sitting at Baltimore, was offered in the circuit court of the U. S.at Phila- 
delphia, authenticated by the clerk, under the seal of the court, the same was held 
tufficiently proved ; and the court seem to have taken judicial notice that the seal waa 
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the proper seal of tlie district court. (United States v. Wood, 2 Wheel. Cr. Cas. 
335, 336, 328.) The' copy in this case was on three distinct sheets of paper, not at- 
tached or connected together ; and the court in respect to an objection on this ground 
say, “ it is by no means fatal to the evidence, although it is certainly improper to cer- 
tify records in the way that this is, in sheets unconnected by some fastening. But if 
the court, upon inspection, is satisfied (as we are in this case) with the verity of the 
record, that is sufficient. - (Id. 326, S28 ) See further as to proving a record of the 
circuit court of the U. S., Leveringe v. Dayton, 4 Wash. C. C. Rep. 698, stated ante, 
note 733, p. 1072, 3. 

In Barbour v. Watts, (2 Marsh. Ken. Rep. 290,) the plaintiff offered a paper pur- 
porting to be a decree in chancery of another state ; it was certified by the clerk with 
the teal of the court annexed : a witness was called who swore, that the clerk was 
derk of the court at the date of the certificate ; that he, the witness, had read the 
original decree, but it was upwards of a year ago ; that he could not repeat its con- 
tents, and had not compared this with the original ; but having seen the original, and 
frequently examined the copy since, he had no doubt this was a true copy. The court 
dedined deciding whether, if the witness had sworn that he had compared the copy 
with the original, and that it was a true one, it could be given in evidence; for his 
testimony fell far short of this : and as it lacked the certificate of the presiding judge 
requisite to render it evidence under the act of congress, they rqected it altogether. 
(Id. 292.) 

In New-Hampsbire, Massachusetts, New-York and Ohio, it has been held with re- 
spect to the judgments and proceedings of justices of the peace of neighboring states, 
that they were incapable of being proved, except in the common law mode ; for justi- 
ces’ courts do not possess the requisite machinery for complying with the act of con- 
gress, (See Robinson v. Prescott, 4 N. Hamp. Rep. 450. Mahurin v. Bickford, 6 
id. 567. Warren v. Flagg, 2 Pick. Rep. 448. Silver Lake Bank v. Harding, 5 
Hamm. Rep. 544, 547. 1 Wright’s Rep. 430. Thomas y. Robinson, 3 Wend. 267.) 

In Connecticut, however, it has been laid down, that in those states where a justice of 
the peace holds a court of record ; where he is the sole justice, and has no clerk, and 
no seal, he may certify that he is the presiding magistrate and clerk of the court, that 
there is no seal, that the attestation is in die usual form, and then subscribe it as a jus- 
tice of the peace. And this, it is said, would be a literal compliance with the act of 
congress, and entitle the copy of the record so certified, to be admitted in evidence with 
“ full faith and credit, &c.” But a copy authenticated only by the certificate of the 
justice, stating that it is a true copy of the files and records remaining in his office, is not 
sufficiently proved, either at common law, or according to the act of congress. (Bissell 
v. Edwards, 5 Day’s Rep. 363.) In Vermont, though in King v. Van Gilder, (1 D. 
Chip. Rep. 59,) it' was held, that a Massachusetts justice’s judgment was.nol within 
the act of congress, yet that case has been since overruled ; and in Starkweather v. 
Loomis, (2 Verm. Rep. 573, 4,) the supreme court say that “ when the subject came 
to be examined upon principle, and in connexion with the statutes that give large ju- 
risdiction to justices of the peace, this court have felt constrained to decide, that 
though a justice of the peace has no clerk, yet, when the law requires him to keep 
reeorde, he must be considered bis own derk ; and if he has no appropriate seal, he 
may use a oommon seal, or possibly certify that he has no seal attached to his 
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office as an excuse for his omitting to attach one to his copies of his record.” 
In Blodget y.Jordan, (6 Verm. Rep. 580,)the same doctrine was recognized. There, 

the plaintiff, in debt on a New-Hampshire justice’s judgment, produced a copy 
of the justice’s proceedings, attested by the justice. (See the lorm, id. 581, 2.) 
The defendant also offered another copy of the justice’s record, nearly the same 
as the one used by the plaintiff, except that there was added to it, “this entry 
appealed to,” and a certificate of the justice that these words appeared on 
his docket, that the word “ appealed,” appeared to have been blotted, that thej f 
were in his hand-writing, but why placed there he could not tell ; that he 
had no knowledge of there having been an appeal save from what appeared on his 
docket, and that the copy used by the plaintiff was made in haste, and as far as it 
differed from the defendant’s copy, it was incorrect, &c. This latter certificate was 
attempted to be used in order to show that the judgment had been appealed from; 
but the court held it “ no evidence at all.” They further held, that if an appeal was 
granted, the fact must appear from the record, and could not be proved by parol. (Id. 
p. 585.) In Kentucy also, a justice’s judgment of another state may be proved accor- 
ding to the act of congress. (Scott v. Cleaveland, 3 Monroe’s Rep. 62.) 

In Ohio, a justice’s judgment of a neighboring state (which as we have mentioned 
supra, is not there proveable under the act of congress) may be established by an ex- 
amined copy; (Silver Lake Bank v. Hardin, 1 Wright’s Rep. 430;) or a transcript, 
properly authenticated. (Silver Lake Bank v. Harding, 5 Hamm. Rep. 546.) Where, 
in debt on the judgment of a Pennsylvania justice, to which nul tiel record was plead- 
ed, a transcript w ; a 3 offered, with a deposition of the justice of his being such, and of 
his having rendered the judgment on the day of the date thereof, and that he had no 
clerk and no seal, but acted as his own clerk ; held, that it was not sufficiently authen- 
ticated. (Silver Lake Bank v. Hardin, 1 Wright’s Rep. 430.) The courts there have 
invariably required other evidence of the person who certifies the transcript being a 
justice than his own certificate ; usually the certificate of the clerk of the county court, 
and the seal of the court. (Silver Lake Bank v. Harding, 5 Hamm. Rep. 545, 6.) 
And the transcript of a justice’s judgment of another state, certified by him, and at- 
tested by the prothonotary, has been held a competent authentication. (Kuhn v. Mil- 
ler’s adm’re, 1 Wright’s Rep. 127.) But ^presiding judge of the court of common 
pleas has no authority to attest a justice’s judgment. (Id.) 

In New-York, where the like doctrine prevails in respect to the construction of the 
act of congress as in Ohio, it was held, that where a justice’s judgment of a neighbor- 
ing state is sought to be proved, the statute conferring jurisdiction upon the justice 
must be shown, in addition to the ordinary proof of his proceedings. (See ante, note 
637, p. 906, and the cases of Thomas v. Robinson, 3 Wend. 267, Sheldon v. Hopkins, 
7 id. 435, there stated.) This is laid down in these cases as a rule applicable to all 
proceedings of inferior courts of neighboring states. (See ante, note 637, p. 905, 6, 
and the cases there cited ; also, Betts v. Bagley, 12 Pick. 572, 581. Mahurin v. Bick- 
ford, 6 N. Hamp. Rep. 569; and ante, note 619, p. 860, 1.) Since the above decis- 
ions, however, the New-York legislature, with a view of obviating in some degree the 
inconveniences .arising from the doctrine thus established, as well os prescribing a uni- 
form mode of proof to which resort might be had in these cases, have provided as fol- 
lows: “A transcript of the docket of any justice of the peace of any town, city or 
•ountv, in any adjoining state, of any judgment had before him ; of the proceedings in 
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the cause before such judgment; of his jurisdiction in said cause; of the exe- 
cution issued thereon, if any, and of the return of the said execution, if any ; 
when subscribed by such justice, and verified in the manner prescribed in the next 
succeeding section, shall be presumptive evidence to prove the facts stated in such 
transcript.” (L. N. Y. of 1836, p. 658, sess. 59, chap. 439, § 1.) “To entitle 
such transcript to be read in evidence, there shall be attached thereto a certificate 
of the said justice that the said transcript is in all respects correct, and that lie, the said 
justice, had jurisdiction of said cause ; and also, a further certificate of the clerk or 
prothonotary of the county in which said justice resided at the time of rendering said 
judgment, under the seal of the court of common pleas of said county, specifying that 
the person subscribing such transcript, was, at the date of such judgment, a justice of 
the peace of said county, and that the signature thereto is in his own proper hand- 
writing.” (Id. § 2.) “ Such judgment and proceedings, and the authority to render 

such judgment may also be proved by the justice who rendered such judgment, by 
producing his docket, or a copy of the said judgment, in court, and appearing and be- 
ing sworn and examined as a witness, to the truth and correctness thereof, and of his 
authority to render said judgment.” (Id. § 3.) “ Nothing in this act contained shall 

be construed to prevent the introduction of evidence to controvert any and all parts of 
the proof in relation to the validity of said judgment, so rendered in any adjoining 
state.” (Id. § 4.) 

In New-Hampshire, the ordinary ruie9 as to the mode of proving; foreign judgments 
apply to the case of a justice's judgment of a neighboringstate; and where the plaintiff, in 
debt upon a Vermont justice’s judgment, produced what purported to be a copy of 
such judgment, certified as a true copy by the clerk of the county court, the authenti- 
cation was held insufficient. (Mahurin v. Bickford, 6 N. Hamp. Rep. 567.) It was 
suggested in the argument that the copy was certified by the clerk of the court in 
whose office the records of the magistrate were deposited, he being no longer in office ; 
in respect to which the court said, “ the case does not state this, and if it had done so, 
that alone would not be sufficient Had it been made to appear that under the laws 
of Vermont the records of this magistrate have been deposited in the office of the coun- 
ty clerk, and that he is the proper officer to give copies, perhaps a copy, having his at- 
testation duly authenticated, might have been held sufficient 2 Caines 163.” (Id. p. 
570, I.) See Thomas y. Tanner, 6 Monroe, 52, 3, 4, stated infra, p. 1130, pi. 1. 

Where a state court is required by its own laws, independent of the legislation and 
constitution of the federal government, to give full local effect to the judicial proceed- 
ings of another state, this renders it proper and necessary to give effect to a rule of 
evidence accompanying and making part of such proceedings, and providing for the 
mode of proving them. Accordingly, in Massachusetts, in the case of a New-York 
insolvent discharge, which, by the law of the latter slate, was declared conclusive evi- 
dence of the facts and proceedings therein contained, (see ante, note 705, p. 1055,) 
held, that it must have the same effect in the former state. (Betts v. Bagiev, 12 Pick. 
572, 581.) The usual jurisdictional facts being proved, all others necessary to give 
validity to the discharge, are proved by the discharge itself. (Id.) And quere ; may not 
the jurisdictional facts be proved by the recitals in the discharge, except perhaps the 
official character of the officer granting it? (see ante, note 694, p. 1016;) the latter was 
proved aliunde in the above case. And see S. C., ante, note 694, p. 1020, 
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When the' mode of authentication prescribed by the act of congress is adopted, the 
following particulars are to be attended to. 

1. The attestation of the clerk. The clerk must, in general, be the clerk of the court in 
which the judgment was rendered. (Kirkland v. Smith, 2 Mart. Lou. Rep. N. S. 497, 8. 
Scott v. Blanchard, 8 id. 806.) But where the records of a former territorial judge of 
probate were, on the admission of such territory into the union, transferred to the 
clerk of the county court, held, in Kentucky, that a transcript attested by such clerk, 
and conforming in other respects to the act of congress, was properly authenticated. 
(Thomas v. Tanner, 6 Monroe, 52, 53, 4.) It appeared on tbefkce of the transcript 
that a part of the proceedings, viz. the probate of a will of J. T., was had before the 
territorial probate court, and that the other part, viz. the letters of administration, were, 
since the change of government, granted by the county court : the whole was proba- 
bly, (though the case does not expressly so state,) certified in the usual way of authen- 
ticating the records of the county court. It was objected that the law authorizing the 
transfer, and constituting the county clerk a certifying officer of the transferred re- 
cords, should be proved ; but the court decided otherwise, giving full credit to the cer- 
tificates &c., and presuming every thing right and according to the local law. (Id. 
and see ante, note 619, p. 860, 1.) 

The clerk’s attestation is to be in the form prescribed for the court whence the record 
comes, and not in that adopted by the court where it is sought to be used. (See infra, 
pi. 3, p. 1132, 3.) - 

In South Carolina, where, in debt on a judgment obtained in a county court of Vir- 
ginia, against the defendant as bail of J., a copy of the judgment against J.and the 
defendant, purporting to be authenticated under the act of congress, was produced, but 
the certificate of the clerk merely stated the same to be a correct transcript of the judg- 
ment against J., without mentioning the defendant ; held, that such certificate did not 
authenticate the proceedings against the defendant. (Lindenberger v. Roaseau, 2 
Const. Rep. So. Car. (Treadway, 743.) 

The clerk’s certificate need not expressly state that the transcript is a copy of the 
whole proceedings. His certificate that the transcript is truly copied from the record 
of the proceedings of the court, and it appearing to be a complete record, is enough. 
(Mudd v. Beauchamp, Litt. Sel. Cas. 142.) Where the clerk certified as follows, viz. 
“ that the aforegoing is truly taken from the record of the proceedings” of his court, 
and this was accompanied by the certificate of the judge, as required, held, that the 
document so authenticated must be presumed to contain a full copy of all the proceed- 
ings in the case, and so was admissible. (Ferguson v. Harwood, 7 Cranch, 408, 
410, 412.) 

2. The seal of the court, if there he a seal . The seal, if there be one, is indispensible. 
(Allen v. Thaxter, 1 Blackf. 399.) If the court have no seal, that fact should appear, 
either in the certificate of the clerk or that of the judge. (Kirkland v. Smith, 2 Mart. 
Lou. Rep. N. S. 497. Alston v. Taylor, 1 Havw. Rep. 895, note. Craig v. Brown, 

1 Peters’ C. C. Rep. 352, 3.) Where the clerk’s certificate of a Louisiana record had 
the seal of the then late territory of New-Orleans affixed to it, the clerk certifying that 
no seal had as yet been provided for the state, the court said : “ In this case the seal 
affixed is stated to be that of the territory of Orleans, not of the court ; and it is further 
•tated that no seal has been provided for the state ; but from the impression of the seal. 
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it would seem that it had belonged to the court before the territory was erected into a 
state ; in which case it might well continue to be the seal of the court, under the new 
form of government, although no new provision for that purpose had been made. 
There are strong reasons for believing that the circumstance which has given rise to 
this objection, (viz. as to the seal,) has proceeded from an inaccuracy of expression in 
the clerk.” No decided opinion, however, was given on the point, the authentication 
being fatally defective in other particulars. (Craig tf. Brown, supra.) 

The seal of the court must be annexed to the certificate of the clerk; its being an- 
nexed to the certificate of the presiding judge will not answer. (Turner v. Wadding- 
ton, 3 Wash. C. C. Rep. 126.) 

And the same credit, it seems, is to be given to the seal, as is given, in England, to 
the seals of their own courts. (Per Parker, J., in Dunlap v. Waldo, 6 N. Hamp. Rep. 
450,453.) 

3. The certificate of the judge, chief justice, or presiding magistrate, 4*e. The cer- 
tificate under this branch of the requisition should be, according to the words of the 
law, by the judge ; i. e. the judge of the court in which the judgment was given. The 
use of the definite article implies the idea of a judge, who alone constitutes the court. 
If the court has t more than one member, none can certify but the chief or presiding one . 
And the certificate should contain intrinsic evidence that the person certifying was a 
judge of the court in which the judgment was rendered ; and not only so, but that he 
was the sole, chief, or presiding judge, as the case may be. (Per Martin, J., deliver- 
ing the opinion of the court in Kirkland v. Smith, 2 Mart. Lou. Rep. 497, 8.) See also 
Stephenson v. Bannister, 3 Bibb's Rep. 369 , 370 , stated infra. And, it seems, defects 
in this respect cannot be supplied aliunde. (Id. Kirkland v. Smith, supra.) If, however, 
the record offered in evidence shows that the person certifying is chief justice, the cer- 
tificate, it has been said, will be sufficient, though the fact of his being the chief or pre- 
siding judge is not stated in his certificate. (Mudd v. Beauchamp, Lilt. Sel. Cas. 142.) 
Quere however; for it ought to appear that the presiding judge possesses that char- 
acter at the time of giving the certificate ; (Stephenson v. Bannister, 3 Bibb’s Rep. 
370, stated infra ;) and how can this fact appear save from the certificate? 

The chancellor is the judge of the court of chancery, for the purpose of authenticat- 
ing proceeding^ of bis court under the act of congress. (Scott v. Blanchard, 8 Mart. 
Lou. Rep. N. S. 306.) 

Where the judgment sought to be proved was rendered in the supreme court of the 
dounty of Jefferson, Mississippi, as appeared from the clerk’s certificate, and the judge 
who certified, was the judge of the first judicial circuit , the authentication was decided 
to be incomplete. JYon constat , say the court, that the judge who certifies or attests, 
presides in the court in which the judgment was rendered. (Kirkland v. Smith, 
supra.) 

In Kentucky, a record of the court of the district of Union, South Carolina, attested 
by the clerk, w ith the seal of the court annexed, and the certificate of two judges stat- 
ing it to be in dup form, one of them stating himself to be the judge “that presided, 
and ope of the judges of the superior courts of law of said state,” and the other stating 
himself to be the senior “judge of the courts of law of said state,” was held to be in- 
sufficiently authenticated. (Stephenson v. Bannister, 3 Bibb’s Rep. 369.) “ It can- 
not be admitted,” say the court, “ that, under this act, any judge of any court of the 
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same state may certify a record. It must be the judge, if there be but-one, or if there 
be more, then the chief justice or presiding judge or magistrate of the court from 
whence the record comes, and he must possess that character at the time he gives the 
certificate. If this be the correct construction of the act, (and it is clearly susceptible 
of no other,) it is obvious that neither of the judges who have certified the record in 
question, has given to himself the character which would authorize him to authenticate 
the record by his certificate. The statement in the first certificate that the judge who 
gave it, was the judge * that presided/ implies rather that he was not, than that he 
was the presiding judge of the court from whence the record came, at the time he 
gave the certificate ; and the statement c that he was one of the judges of the superior 
courts of law/ certainly cannot import that he was a judge, much less the sole judge, 
chief justice, or presiding judge, of that court. The certificate of the other judge, * that 
he was the senior judge of the courts of law’ of his state, so far from implying that he 
possessed the character which would authorize him to give such a certificate, does not 
even indicate that he had any relation to the court from whence the record came. 
Cases no doubt may occur, as was supposed in the argument, in which no judge can 
with truth or propriety, except at particular times, be denominated the judge, chief 
justice, or presiding judge or magistrate of a particular court ; as where different judg- 
es constitute the same court at different times, by rotation, an instance of which is to 
be found in the organization of the general court of this state. But it does not follow 
that any judge of a court thus organized may certify a record when he is not the 
judge, chief justice or presiding judge, because he had been before, or might be there- 
after possessed of that character. The only inconvenience that results from cases of 
that kind, is the delay that in some instances must occur in waiting until some judge 
is qualified by his situation to give the requisite certificate. This inconvenience, 
though perhaps of more frequent occurrence, is not greater than may be produced in 
other cases by the absence, death, resignation or removal of a judge; and these are 
cases evidently not provided for by the act of congress. Whether they were not fore- 
seen, or were intentionally omitted, cannot be certainly told, nor is it material, for in 
neither case is it competent for a court to supply the defect. But were it admitted in 
the cases t,hat are put, where there is no judge at the time the record is authenticated 
possessing the character of the judge, chief justice, or presiding judge, that any judge 
who, by the organization of the court, might in rotation become possessed of that char- 
acter, would be authorized to certify the record, still we could not know that the court 
ftom whence the record in this case comes, was so organized. The laws of a sister 
ftate are clearly not matters of law here, of which the courts must be presumed to 
have a knowledge. From the nature of things, they mutt be mere matters of fact, and 
must be proved like other facts by competent testimony; but of the laws of South 
Carolina upon this subject, no evidence was produced in the court below, and 
none can be admitted In ibis court which was not produced in the inferior court. W’e 
are therefore of opinion that the record was correctly rejected as evidence in the court 
below.” (Id.) 

Jt is indispensible that the judge should state in his certificate, that the attestation of 
the clerk U in due form. These words in the certificate mean, that the attestation is 
in the form adopted, by positive law or practice, for authenticating similar records in 
the state whence the record comes. The intention of congress was, not that the at- 
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testation should be according to the form used in the state where it was offered, or to 
any other form generally observed ; but according to the form prescribed for the court 
where the proceeding was had ; and the certificate of the presiding judge is the only 
evidence which can be received of such form having been complied with. (Craig v. 
Brown, 1 Peters’ C. C. Rep. 352. Smith v. Blagge, 1 John. Cas. 238, 9. Tipton v. 
Mayfield’s curator, 10 Lou. Rep. (by Curry) 189, 193. JJnited States v. Wood, 2 
Wheel. Crird. Cas. 828. Conklin’s Treat. 256. Drummond v. Magruder, 9 Cranch, 
122, 125. Barbour v. Watte, 2 Marsh. Ken. Rep. 292. See Henthorn v. Doe, 1 
Blackf. 160; id. 164, note (2).) Hence, a mere certificate verifying the hand-writing 
of the clerk is not enough. (Craig v. Brown, supra.) No evidence can be received, 
contradictary to the certificate, for the purpose of showing that the attestation is not 
in due form. (Ferguson v. Harwood, 7 Cranch, 408, 412. Conklin’s Treat. 256.) 

The judge’s certificate should also show, it seems, the official character of the clerk ; 
viz., that he is clerk of the court whose proceedings are sought to be authenticated. 
(Barbour v. Watts, 2 Marsh. Ken. Rep. 292. Scott v. Blanchard, 8 Mart. Lou. Rep. 
N. S., 303, 806.) Contra, see United States v. Wood, 2 Wheel. Crim. Cas. 328. 

In Alabama, a decree of the justices of the county court of Cumberland, Virginia, 
was held to want all the ingredients required by the act of congress, when authenti- 
cated as follows^ “ I do certify that the foregoing is a true copy, taken from the re- 
cords of the clerk’s office of the county of Cumberland. In testimony whereof I have 
hereunto set my hand, and caused the seal of my office to be affixed, the 22d day of 
August, 1821, iu the 46 year of our foundation. Virginia, Cumberland county, set. : 
I, John Woodson, presiding justice of the peace, do hereby certify that the foregoing 
attestation is in due form. Given under my hand, this 23d day of August, 1821, John 
Woodson.” The official seal was attached to the clerk’s certificate. (Allen v. Ex’r 
of Allen, 1 Alab. R. 249.) 

W« noticed, ante, note 71 1 , p. 1058, the mode of trial, where a domestic record is put 
in issue by the plea of nul tiel record. It was there seen also, that a judgment of a court 
ofthe United States, when put in issue by the like plea, must be tried by a jury. So too 
in England, as to an Irish judgment. (Collins v. Mathew, 5 East, 473. See S. C., 
2 Smith’s Rep. 25.) 

It is otherwise, however, when the judgment of a court of record of a sister state is 
put in issue by the plea of nul tiel record. Such issue, is in general, to be tried by the court, 
and not by the jury, (Hall v. Williams, 6 Pick. 227, 239. Carter v. Wilson, 1 Dev. & 
Batt. Rep. 862, 365. Curti^v. Gibbs, l Penningt. Rep. 399, 405, per Pennington, J.) 

The above cases of Hall v. Williams, and Carter v. Wilson, concur, that the trial is 
to be by inspection of the authenticated copy. Is this so where the record is not au- 
thenticated under the act of congress, but in the common law mode, as by a sworn 
copy, &c. ? or, must the trial then be by jury ? Some cases would seem to contem- 
plate that the trial is to be by the court, only where the statute mode of proof is re- 
sorted to. (See Hall v. Williams, supra, in connection with Collins v. Mathew, 5 
East 473, 4, 5, per Lord Ellenborough, S. C., 2 Smith’s Rep. 25.) But we have seen 
by several decisions cited at p. 1125, 6, of this note, that the act of congress does not 
operate to exclude other modes of authentication ; and many cases cited ante, note 
636, p. 897, et seq., will be found, in which it has been expressly held, and that too 
upon demurrer, that nul tiel record, and not nil debet, was the proper answer to an al- 
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legation of the judgment of a court of record in a sister slate. If, then, tlie question 
whether the trial is to be by the court, or by the jury, is to depend upon the particular 
mode of authentication adopted, how shall the pleader determine whether to conclude 
' his plea to the court, or the country ? He surely cannot anticipate in that stage of the 
proceedings that his adversary will resort to the statute instead of the common law 
mode ; nor can his adversary, on the other hand, be deprived of his election to adopt 
which mode he pleases. This practical difficulty, it seems to us, shows, that in all 
cases, the trial is to be by the court, irrespective of the mode of proof; and that when 
the common law mode is adopted, the evidence to authenticate the copy is to be ad- 
dressed to the court, and its sufficiency passed upon by them as preliminary to tlie act 
of inspection. 

The rule in New- York, however, is different ; for there, as we have seen, the trial 
of the issue of nul tiel record must, in all cases, be by jury. (See ante, note, 711, p. 
1053; Grab. N. Y. Prac. 765, 2d ed.) And a decree of a court of chancery of anoth- 
er state, it seems, is an exception to the above general doctrine ; for “ orders in chan- 
cery are not of record to be tried by the record, but by a jury.” See Evans v. Ta- 
tem, 9 Serg. fit Rawle, 252, 2dl ; Doughty v. Fawn, Yelv. 226 ; Co. Litt. 260 ; Hunt v. 
Lyle, 6 Yerg. 412; 8 id. 143; Elliott v. Ray, 2 Blackf. 31 ; M’Kim v. Odom, SFairf. 94.) 

In note 636, at pp. 900, 1, 2, S, we discussed the question as to how the court before 
which the judgment of a neighboring state is sought to be proved, shall ascertain the local 
law upon which its effect depends. Several cases were there examined, and, among oth- 
ers, some at pp. 901, 2, 3, going to favor the notion that such law must be judicially re- 
cognized by the court which is to award to the judgment “ full faith and credit.” Such 
also will be found to be the bearing of Ripple v. Ripple, (1 Rawle, 386,) and Thomas 
v. Tanner, (6 Monroe, 53,) cited ante, note 619, p. 860. 

The recent case of Carter v. Wilson, (1 Dev. & Batt. Rep. 362,) speaks on this 
subject, though rather unsatisfactorily, and without laying down any rule with respect 
to it. The point presented was, whether the replication of nul tiel record, to a plea of 
a former judgment of another state, is to be tried by the jury or the court. That 
was determined in accordance with the general doctrine slated supra ; viz., that the 
trial was to be by the court; and Ruffin, C. J., who delivered the opinion, said: 

“ Whatever difficulties the courts of one state may find as to the mode or means of as- 
certaining the effect of orders, or the operation of the adjudications of the courts of 
another state, it is now deemed settled law, that it is not the province of the jury. No 
issue can be made upon such a record, which will bring that question before the jury. 
It may be that the courts must take judicial notice of the laws of the sister states to 
this purpose and to this extent, aiding themselves with such lights from books, or the 
the professors of the law of the state from which the record comes, as they can obtain. 
It may also be, that, from necessity, a new rule of evidence must be adopted, whereby 
testimony may be taken, and addressed on this point to the court, and not to the juiy. 
But since the case of Mills v, Duryee, 7 Cranch’s Rep. 484, reviewed and affirmed in 
_ Mayhew v. Thatcher, 6, Wheat. Rep. 129, nul tiel record is the only plea or replica- 
tion when a record of another state is declared on or pleaded in bar ; and it is put up- 
on the footing, not of a foreign judgment, but that of a domestic forum.” (Id. 365.) 

We noticed several cases, ante, note 636, p. 899, directly favoring the notion, that 
though the mode of authentication prescribed by the act of congress was not pursued. 
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still the judgment of a neighboring state when proved in any other legitimate mode, is 
within the constitution, and entitled to full faith and credit . Accordingly, in Pennsyl- 
vania, where a record of justices of New- Jersey was proved in the common law mode, 
and not at all in compliance with the act of congress, it was held conclusive under the 
constitution, even with respect to their construction of the law of the latter state un- 
der which they acted. (Kean v. Rice, 12 Serg. fit Rawle, 203, 208. See also Carter 
v. Wilson, 1 Dev. fit Batt. Rep. S62.) But see Baker v. Field, 2 Yeatee* Rep. 532. 


NOTE 772— p. 399. 

See ante, notes 695, 6, 7, 8, p. 1025, et seq. 


' NOTE 773— p. 399. 

As to the proof of the reference, or submission, where the action is brought upon an 
award, made under a rule of court, see Still v. Halford, 4 Camp. Rep. 17, cited ante, 
note 727, p. 1069; also Watson on Arb. fit Aw. 223. No. 31, Law. Lib. Phil. 

If the submission be by writing to which there is an attesting witness, he must be 
called to prove it, or his absence duly accounted for. (Watson on Arb. &. Aw. 223. 
No. 31, Law. Lib. Phil. See also infra, as to proof of deeds, agreements, fitc.) 


NOTE 774— p. 400. 

This, it is believed, is the general rule, where a party sets up an award, either as 
the foundation of an action or otherwise. Jurisdiction, or the power of making the 
award, must be shown ; and that depends upon the submission, which such party is 
bound to establish. (See ante, note 695, p. 1027.) 

The submission by all the parties must be proved. Accordingly, if the submission 
of the plaintiff be not shown, the action on the award will fail. So, as to the defend- 
ant (Dilly v. Polhill, 2 Strange, 923. See 2 Wma. Saund. 61, (h.) note 2.) In debt 
by A. and B. against C. on an award, where the declaration alleged that the submission 
was by A. and his wife, and B. on the one side ; and by C. and D. jointly and sever- 
ally on the other ; held, that the plaintiff must prove the submissidn of all. As to the 
submission of D., the court say, that C. might never have consented to submit unless 
D. joined. (Ferrer v. Oven, 1 Mann, fit Ryl. 222, 227.) And the submission must 
be a valid and binding one ; accordingly, where a suit in chancery between M. and 
divers infants, plaintiffs, and P. and T. defendants was, on the consent of the attor- 
nies for the respective parties, ordered to be submitted to arbitrators; held, in an ac- 
tion on the award against P. and T., that inasmuch as the attornies had no sufficient 
authority, as such, to consent to the submission on the part of the infants, the submis- 
sion was not mutual, and consequently the award was bad. (Biddell v. Dowse, 6 
Barn. & Cress. 255.) See this case, as to the power an attorney has to submit for an 
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infant or his next friend. As to agreements to submit, made by infants themselves, 
see ante,. note 695, p. 1034; and see that note generally in respect to the validity of 
awards as depending upon the agreement or act of submission. 

The submission must, ordinarily, be proved to have been to those who made the 
award; and an umpire cannot be called in, nor can the arbitrators in any measure 
delegate their power to others, unless authority to that effect be conferred by the sub- 
mission. (See ante, note 695, p. 1030.) 

If the submission were to two persons by name, and to a third to be appointed by 
the two, the formal act of appointing the third, according to the submission, must be 
duly proved. It cannot be established by a statement of the fact in the award ; nor 
inferred from the three having acted together. (Still v. Halford, 4 Camp. Rep. 18, 
19. Watson on Arb. & Aw. 224. No. 31, Law. Lib. Phil.) But the parties may, 
by their acts before the arbitrators, preclude themselves from disputing the authority 
of the third person thus called in ; as where the latter acted with the arbitrators from 
the first, and the parties appeared before them, went through with the investigation, 
and made no objection ; held, that the award was good. (Rison v. Berry, 4 Rand. 
Rep. 275, 279. Underhill v. Van Cortlandt, 2 John. Rep. 339. See S. C. 17 John. 
Rep. 405.) And in England, where the parties appeared before an umpire appoint- 
ed without authority, and submitted themselves to his jurisdiction as if he had been 
properly chosen, held that an award made by him was good. (Matson v. Trower, 1 
Ry. & Mood. 17.) A. similar doctine has been recognized in Maine. (Norton v. 
Savage, 1 Foirf. Rep. 455, 6, 7.) 

As to what may be shown by the defendant, in an action on the award, see ante, 
notes 695, 6, 7, p. 1025, et seq. 


NOTE 775— p. 400. 

In New-York, an award of the Onondaga commissioners respecting lands, may be 
proved by an exemplification filed in the clerk’s office of that county. (Jackson ex 
dem. Woodruff v. Tibbits, 2 Wend. 592.) 


NOTE 776— p. 401. 

The general rule is, that the party seeking advantage from a foreign law, or the 
law of another state of the Union, must prove its existence ; for the courts of one state 
or country are not bound, ex officio, to notice the local regulations of another. (Stroth- 
er v. Lucas, 6 Peters’ Rep. 673. Talbot v. Seeman, 1 Cranch, 38. 1 Bald. Rep. 

615. Church v. Hubbart, 2 Cranch, 187, 236, 7. Haven v. Foster, 9 Pick. 112, ISO. 
Raynham v. Canton, S id. 293, 296. Brackett v. Norton, 4 Conn. Rep. 517, 520, 1. 
Smith v. Blagge, 1 John. Cas. 238. Legg v. Legg, 8 Mass. Rep. 99. Hebron v. 
Marlborough, 2 Conn. Rep. 18. Lineoln v. Battelle, 6 Wend. 482. Fremoult v. 
Dedin, 1 P. Wins. 431. Ocean Ins. Co. v. Francis, 2 Wend. 64. S. C. 6 Cowen’s 
Rep. 64. Brush v. Scribner, 11 Conn. Rep. 388, 407. Hempstead v. Reed, 6 Conn. 
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Rep. 486. Sterling v. Plainfield, 4 id. 116. Wilson v. Smiil(, 5 Yerg. 379, 398, 9. 
Greenwade v. Green wade, 3 Dana's Rep. 497. Cone v. Cotton, 2 Black f. 82, 84. 
Stout v. Wood* 1 id. 71. Elliott v. Ray, 2 id. 82. Thomas v. Robinson, 3 Wend. 
267. State v. Jackson, 2 Dev. 568. Ripple v< Ripple, 1 Rawle’s Rep. 386. Talbot 
v. David, 2 Marsh. Ken. Rep. 609. Stephenson v. Bannister, 3 Bibb, 371. Thomp- 
son Vi KetChum, 8 John. Rep. 189. W T arner v< The Commonwealth, 2 Virg. Cas. 
95. Dennison v. Hyde, 6 Conn. Rep. 508. Wirnwag v. Pawling, 5 GilL & John. 
508.) 

The jurisprudence of the several stales of the Union is not viewed as foreign^ in 
any sense, in the courts of tlie United States. Hence, the supreme and circuit courts 
of the U. S., are to take judicial notice of the public laws of the several states, 
whenever they are called upon to consider and apply them, without their being for- 
mally proved. (Owings v. Hull, 9 Peters' Rep. 607, 625.) See Hinde v. Yattier, 5 
id. 398; also infra, p. 1144. 

The legislation of the federal government, likewise, is not to be regarded as foreign, 
by tl»e courts of the several states of the Union : and therefore such courts are bound, 
ex officio, to notice all public acts of congress, (even including those which relate ex- 
clusively to the affairs of the District of Columbia,) without their being proved. (Ca- 
nal Company y. Rail Road Company, 4 Gill & John. 1, 63. Owings v. Hull, 9 Pe- 
ters’ Rep. J625. Young v. Bank of Alexandria, 4 C ranch. 384, 388.) See infra, p. 1 144. 

Laws of one state, when operative in another, may be judicially noticed by the 
courts of the latter. Accordingly, in Indiana, where lands lying within that state, 
were conceded to be subject to the legislation of Virginia 4or certain purposes, held, 
that the courts there might take judicial notice of the Virginia laws, made in respect 
to such lands, without their being specially proved. (Henthorn v. Doe, 1 Blackf. 
157, 161 to 164.) 

Where no judicial notice can be taken of a foreign law, or the law of a neighboring 
state, as the case may be, and no proof is given in relation to it, the court will usu- 
ally decide according to its own laws. (See the cases supra ; also Brown v. Gracey, 

2 Dowl. & Ryl. 41, n (a).) And this, for the obvious reason, that the court not be- 
ing judicially informed as to any other law, has no rule of decision save the laws of its 
own sovereignty. (Allen v. Watson, 2 Hill’s Rep. 319, 322. Sherrill v. Hopkins, 1 
Co wen’s Rep. 103, Legg v. Legg, 8 Mass. Rep. 99. Holmes v. Broughton, 10 
Wend. 75. Mason v. Wash, Breese’s Rep. 16, 17. Harper v. Hampton, 1 Harr. 
& John. 710.) 

In Louisiana, the same general doctrine has been laid down, viz., that if the court 
has no means of information as to what the law of another country or state is, it will 
act upon its own laws. (Arayo v. Currell, 1 Mil!. Lou. Rep. 541. Croizer v. Hodge, 

3 Mill. Lou. Rep. 357, 8.) But, if such country once constituted part of the same 
kingdom or government with that where the court sits, and they were governed by 
the same laws, the court will take judicial notice of the laws which prevailed in both 
before their separation, as matter of public history, and presume them unchanged till 
the contrary be shown. (Id. See S. P. Malpica v. M’Kovvn, 1 Mill. Lou.*Rep., 
248, 255.) Hence, on a question as to the laws of Mexico, the courts in Louisiana 
take judicial notice of the laws which were common to both before their separation, 
and decide according to such laws, until it be affirmatively shown that they have been 
changed by subsequent legislation. (Arayo v. Currell, 1 Mill. Lou. Rep. 528, 540, 1. 

Vol. I.* 143 
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Malpica v. M’Kown, id. 254, 255, 6.) “ It is not understood by us,” say the court, 
“ that the separation of the countries renders the laws in existence at the time- they 
divide, foreign to each other. The act of political separation does not destroy the 
knowledge possessed in both, that they were subject to the same law, and what that 
law was. Any change made in it after the countries became independent of each 
other, an}’ new statute passed in either, would certainly come under the general rule. 
Because it was at no time common to both. But those laws which were, stand on 
quite a different footing. The rule, like every other in regard to evidence, is founded 
on good sense. Courts require proof of the laws of another country, because they do 
not judicially possess the means of knowing them. But when they do possess judicial 
knowledge of them, there seems no object in requiring evidence of that which is already 
known. We have looked into the jurisprudence on this head, and do not discover 
that the different states of the Union require proof that the common law prevails in 
each. Or that it lias ever been deemed necessary to establish by testimony, that the 
same system governs in England. It is true they require proof of British statutes, 
which never were in force within their own state, but this is in the distinction already 
alluded to.” (Malpica v. M’Kown, supra; see also the same doctrine, in Arayo v. 
Currell, supra.) Further, see Berluchaux v. Berluchaux, 7 Lou. Rep. (Curry,) 
543, 4. 

In New-York, the rule has been laid down, that the courts of that state cannot take 
judicial notice of any of the laws of sister states, or of another country, at variance with 
the common law. (Holmes v. Broughton, 10 Wend. 75, 78.) It seems that there, 
as well as in Massachusetts, the common law will be presumed to prevail in certain 
states, viz., Rhode Island, Vermont, &c. ; and that on a common law question, such law 
will be assumed to be the same as that of the state where the court, which is to adju- 
dicate upon the matter, sits. (See Id. Walker v. Maxwell, 1 Mass. Rep. 103. Pear- 
sall v. Dwight, 2 id. 34. Thurston v: Percival, 1 Pick. 415, 417.) So, semble , in In- 
diana. (Cone v. Cotton, 2 Blackf. 82, 84. Stout v. Wood. 1 id. 71.) See, on this 
subject, in Tennessee, Wilson v. Smith, 5 Yerg. S97, 8, 9. 

In Kentucky, where a note made in Maryland was alleged to be usurious, and there 
was no proof showing what the law of Maryland was on that subject, held, that the 
court could not pronounce the note usurious. (Greenwade v. Greenwade, 3 Dana’s 
Rep. 495.) “ It is clear,” say the court, “ that the laws of Maryland govern the 
contract. If usurious or void in whole or in part, it must be made so by the laws 
of that state and not by the laws of Kentucky. The lex loci governs the contract, 
and by this test it must be tried. Each state has its own peculiar statutes on the sub- 
ject of interest, as well as usury. In some of the states a greater rate of interest may 
be reserved by special contract on the loan of money, than is collectable on ordinary 
bonds or notes, and in others a much higher rate of interest may be legally reserved, 
than is sanctioned by the laws of Kentucky ; and in others there are no prohibitory 
statutes against usury. What may be the legal rate of interest in Maiyland, and 
whether any, and if any, what law existed in said state against usury when thia 
contract was made, this court cannot judicially know. These are facts to be averred 
and proven like other facts.” (Id. 497.) See Hosford v. Nichols, 1 Paige’s Rep. 
220, 225, 6. 
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In New-York, where infancy was interposed as a defence to a note made in Jamai- 
ca, and the defendant proved that he was under 21 years of age when it was executed, 
held, that the onus lay with him to show further, that by the law of Jamaica the de- 
fence was good. For these questions depend upon municipal regulations. (Thomp- 
son v. Ketcham, 8 John. Rep. 189, 193. Male v. Roberts, 3 Esp. Rep. 163.) 

As to the .mode of proving the written law » of a foreign country, the general rule is, 
that the best evidence of which the nature of the case is susceptible must be produced ; 
mother words, no testimony * shall be received, which presupposes better testimony 
attainable by the party who offers it The sanction of an oath is required for their 
establishment, unless they can be verified by some other such high authority, that the 
law respects it not less than the oath of an individual. (Church v. Hubbart, 2 Cranch. 
236 , 7, per Marshall, C. J., delivering the opinion of the court. Story’s Confl. 
of Laws, 529, 530. Lincoln v. Battelle, 6 Wend. 482. Francis v. The Ocean 
Ins. Co. 6 Cowen’s Rep. 429. Dougherty v. Snyder, 15 Serg. & Rawle, 87.) In 
general, authenticated copies of written laws are expected to be produced. (Story’s 
Confl. of Laws, 529. Robinson v. Clifford, 2 Wash. C. ( C. Rep. 1, 2. Pack- 
ard v. Hill, 2 Wend. 411. Chanoine v. Fowler, 3 Wend. 173, 177.) But see 
Trimby V. Vignier, 6 Carr. & Payne, 25, where Bosanquet, J., expressed an opinion 
that, under oertain circumstances, as if a foreign statute had received a thorough local' 
construction by.repeated judicial decisions, a professional witness of the foreign coun- 
try might be asked, what was the law on that subject. So, it seems, as to the con- 
struction of, and practice under the written laws of another state, or country ; (Wilson 
v. Smith, 5 Yerg. 399 ;) and the acts of the courts, where the law exists, may be re- 
sorted to for the same purpose. (Semble, Ripple v. Ripple, 1 Rawle’s Rep. 889.) 

k A copy of a foreign statute may be authenticated under the great seal of the coun- 
try whose law is thus sought to be proved. (Dougherty v. Snyder, 15 Serg. & 
Rawle, 87. Story’s Confl. of Laws, 530.) A sworn copy is also admissi- 
ble. (Lincoln v. Battelle, 6 Wend. 482. Church v. Hubbart, 2 Cranch, 236, 7. 
Dougherty v. Snyder, 15 Serg. & Rawle, 87.) But a copy of a foreign edict or stat- 
ute, merely certified by a consul residing in the country whose laws are sought to be 
proved, is not admissible. (Church v. Hubbart, 2 Cranch, 236, 7. Lincoln v. Bat- 
telle, 6 Wend. 482.) And a book purchased at a bookstore in Havanna, purporting 
to contain the royal charter establishing the court of consulado, was held inadmissible 
tn New-York to prove the laws regulating such court. (Packard v. Hill, 2 Wend. 
411. S. C. in error, 5 Wend. 375. See Smith v. Elder, 3 John. Rep. 105.) In 
Chanoine v. Fowler, (3 Wend. 173,) for the purpose of proving the commercial code 
of France, the French consul at New-York was introduced, who produced a book 
purporting to contain the code ; it was not the official edition of the laws of France, 
but the witness stated that it was conformable to that edition ; he also stated that it 
was an exact copy of the laws furnished by the French government to Hs consul at 
New-York; and so the parties agreed to consider it. The supreme court held, that 
the commercial code of France, being a written law, could not be thus proved. See 
Richardson v. Anderson, cited in the text, p. 402; also Lacon v. Higgins, 3 Stark. 
Rep. 178, S. C. 2 Dowl. & Ryl. 38, cited in the text, at p. 403. In Pennsylvania, a 
printed copy of the Irish statutes, with the oath of an Irish barrister, that he rs- 
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eeived them from the King’s printer, in Ireland, and that they are good evidence there, 
has been admitted to prove the laws of Ireland. (Jones v. MafFet, 5 Serg. & Rawle, 
523.) The libel and sentence of condemnation of a vessel id a foreign country, are 
not evidence to prove a statute of such country, the violation of which was the foun- 
dation of the sentence. (Francis v. The Ocean Ins. Co. 6 Cowen’s Rep. 404. S. C. 
2 Wend. 64. See Walpole v. Ewer, 2 Cond. Marsh, on Ins. 762.) 

The confession of a defendant that a ship carried contraband goods, and that she 
was seized in consequence; and the testimony of the captain that the goods were con- 
traband by the laws of Great Britain, were held sufficient proof of the revenue law of 
Great Britian, under which the ship was seized. (Smith v. Elder, 3 John. Rep.* 105.) 

Sometimes too, the acts of the government where the court sits, in relation to a par- 
ticular law of a foreign country, may serve to authenticate the law so far as to render 
it evidence. On this principle, where marine ordinances of a foreign country had 
been promulged as such in the United States, by the act of the department entrusted 
with foreign intercourse, held, that they might be read in evidence in the admiralty 
courts of the Union, without further authentication. (Talbot v. Seems n, 1 C ranch. 
37, 8.) See S. P. Radcliffe v. The United Ins. Co. 7 John. Rep. 88, 50, 1. 

In applying the rule requiring the best evidence to the case of foreign statutes, &c. 
courts will be guided by circumstances ; and they will not require any species of evi- 
dence which the institutions and usages of the country, whose laws are sought to be 
established, do not adroit. And, in general, where the usual evidence of a written law 
is not attainable, inferior evidence may be received. (Church v. Hubbart, 2 C ranch, 
237, 8. Consequa v. Willings, 1 Peters’ C. C. Rep. 225, 229. Seton v. The Delaware 
Ins. Co., 2 Wash. C. C. Rep. 175, 6, 7. Raynharo v. Canton, 3 Pick. 296. Lincoln 
v. Battelle, 6 Wend. 482.) It is not to be presumed, however, that any civilized na- 
tion would refuse those acts for authenticating instruments or documents, which are 
usual and necessary for the purposes of justice. It cannot be presumed that an ap 
plication to authenticate an edict or law of a foreign sovereignty, by the seal of the 
nation, would be rejected, unless the fact should appear to the court. Nor can it be 
presumed that any difficulty exists in obtaining a copy. (Church v. Hubbart, 2 
Cranch, 237, per Marshall, C. J.) Hence, before inferior evidence can be received, the 
party seeking to avail himself ofthe foreign law, must show that the primary evidence 
is unattainable ; as, that he applied for an authenticated copy and it was refused, & c. 
(Id. Seton v. The Delaware Ins. Co. 2 Wash. C. C. Rep. 176, 6, 7. Story’s Confl. 
of Laws, 529.) 

The cases cited supra, p. 1^36, 7, of this note, are many of them direct authorities to 
show, that the laws of one state of the Union, when sought to be used in the courts of 
another, will not be judicially noticed, but must be proved. It is hardly necessary to 
observe, that though this rule embraces the unwritten laws of the several states, as 
well as their written or statute laws, it applies to the latter with peculiar force. (See 
mute, note 553, p. 802.) The rule results as a corrollary from the position, universally 
maintained, that the several states, so far as the effect of their respective legislation is 
concerned, are entirely foreign to each other. The qualifications ofthe general doctrine 
will be seen by reference to several cases, supra, p. 1^37, et seq., cited in our obser- 
vations upon the point of judicial notice as to laws, &,c. of other states and countries. 


Digitized by 


Google 



1141 


Ch. 5.] Of the Proof of Records , <^c. 

The several states, however, in respect to the mere mode of proving their written 
lows, do not stand precisely in the same relation to each other, as countries strictly 
foreign, and having no sort of political connexion. In pursuance of the 4th article of 
the constitution of the United States, empowering congress to prescribe the manner in 
which the acts, records, and proceedings, of one state, shall be proved in another, 
(see ante, note 771, p. 1125,) it has been provided, “ that the acts of 4he legislatures 
of the several states, shall be authenticated by having the seal of their respective states 
affixed thereto.” (2 L. U. States, 102, § 1.) By a subsequent law, the above provis- 
ion was extended to the acts, &c. of the several territories of the United States and 
the countries subject to the jurisdiction thereof. (3 L. U. States, 621. See ante, note 
771, p.1125.) 

The act of congress above referred to, does not require the attestation of any pub- 
lic officer, in order to authenticate copies of the legislative acts of the several states ; 
but the seal of the state, affixed by an officer having the custody thereof,- to a copy of 
the law .sought to be proved, will be .conclusive evidence of the existence of such law; 
no other formality >8 necessary ; and in the absence of all evidence to the contrary, it 
must be presumed that the seal was annexed by an officer having competent authority 
to do the act. (United States v. Araedy, 11 Wheat. Rep. $92. United States v. 
Johns, 4 Dali. Rep. 412 ; S. C., 1 Wash. C. C. Rep. 363. Henthorn v. Doe, 1 Blackf. 
Rep. 157. State v. Carr, 5 N. Harop. Rep. 367, Warner v. The Commonwealth, 2 
Virg. Cas. 95.) 

The act of congress has been held to exclude other modes of authentication. (State 
v. Twitty, 2 Hawks’s Rep. 441. See Craig v. Brown, 1 Peters’ C. C. Rep. 352. 
Canal Company v. The Rail Road Company, 4 Gill. & Johns. 1 , 63.) But, we ap- 
prehend, the contrary doctrine more generally prevails. The seal of the state, when 
properly affixed, is the highest, and, indeed, is conclusive evidence of the existence of the 
sta tute. (See ante, note 77 1 , p. 1 1 23 ; also the cases above cited.) But other evidence, 
competent, independent of the act of congress, may still be received. (State v. Carr, 
5 N. Hamp. Rep. 367, 570. Kean v. Rice, 12 Serg. & Rawle, 203. Ellmore v. Mills, 
1 Hayw. Rep. 359. Taylor v. Bank of Illinois, 7 Monroe, 576, 585, 6.) According- 
ly, in several of the states, printed books containing the statutes of other states have 
been held admissible, and prima facie sufficient, to prove such statutes. 

Thus, in Massachusetts, a volume purporting on its face to contain the laws of a sis- 
ter state, is admissible. (Raynham v. Canton, 3 Pick. 293, 296, 7.) The court con- 
cede that, in England, it does not seem to be settled as to foreign laws, that they may 
be thus established. But, they say, the connection, intercourse and constitutional ties, 
which bind together the several states, require that, this species of evidence should be 
sufficient until contradicted. (Id.) The law being proved to exist in this mode, it must 
be presumed to exist, until proved by as good evidence to have been repealed. (Id. p. 
297.) This proof of its existence cannot be contradicted “ by the testimony of one who 
may have merely resided a short time in the country, nor by that of any citizen or sub- 
ject.” (Id.) 

In Vermont, an act incorporating the Bank of Troy in New-York, was offered to 
he read from a printed volume of the laws of New-York, purporting to have been 
published by authority of the legislature ; the act was declared to be a public one, and 
the court said : “ If such act be proved agreeably to the act of congress, the courts 
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are bound to admit it ; they may admit it although not so proved. Let the act be 
read from the printed book.” (State v. Stade, 1 D. Chip. Rep. SOS.) # 

The same doctrine prevails in Kentucky. (Taylor v. The Bank of Illinois, 7 Mon- 
roe, 585, 6, 7.) 

In Pennsylvania, the printed statute books of another state, purporting to have been 
published under the authority of such state, are received as evidence of its laws. And 
it makes no difference, it seems, whether th&iaw intended thus to be proved, be public 
or private. (See Kean v. Rice, 12 Serg. & Rawle, 203 ; Thomas v. Musaer, I Dali. 
Rep. 462; Biddis v. James, 6 Binn. Rep. 321.) 

The same doctrine prevails in Virginia. (Taylor’s adm’r v. The Bank of Alexan- 
dria, 5 Leigh, 471, 476.) 

So also in North Carolina. (Poindexter’s ex’rs v. Barker, 2 Hayw. Rep. 17S.) 

In South Carolina, Prince’s Digest of the laws of Georgia, purporting to have been 
compiled and published under the the authority of the legislature of the latter state, 
has been held admissible to prove the statute law of Georgia. (Allen v. Watson, 2 
Hill’s Rep. 319. Lee’s adm’r v. Ware, 1 id. 3 1 3.) In both cases the admissibility of 
this evidence was put upon the ground of its being commonly known, by the bar and 
bench of South Carolina, that Prince’s Digest is received in Georgia as authority lor 
the statute law of that state. And it is admitted, that there might be some danger if 
such modes of proof were indiscriminately adopted, to establish the laws of foreign 
states or countries* 

In New-York, the statutes of another state, it seems, must be proved by an exem- 
plification ; and the printed statute book of such state is not evidence. (Packard v. 
Hill, 2 Wend. 411, 412, 413. .See S. C. in error, 5 id. 175 ; also Duncan v. Du boy a, 
3 Johns. Cas. 125, 6 ; and supra, p. 1 139 of this note.) 

As to the mode of ascertaining the local law or usage, in giving effect to a judgment 
of a neighboring state, sought to be usqd as evidence in the courts of another, see an- 
te, note 636, p. 900, 901, 2 ; also ante, note 771, p. 1 134.) 

The unwritten laws, customs, and usages, of a foreign country, or of another state 
of the Union, may be proved by parol evidence. Mr. Story, in his commentaries up- 
on the conflict of laws, says : “ The usual course is to make such proof by the testi- 
mony of competent witnesses, instructed in the law, under oath.” (Story’s 
ConfL of Laws, 530. % See also Kinny v. Van Horne, 1 John. Rep. SS5, S94 ; Wood- 
bridge v. Austin, 2 Tyl. Rep. 364, 367 ; Robbinson v. Clifford, 2 Wash. C. C. 1, 2; 
Livingston v. The Maryland Ins. Co., 6 Cranch, 274; Lincoln v. Battelle, 6 Wend. 
482; Bagley v. Francis, 14 Mass. Rep. 453; Willings v. Consequa, 1 Peters’ C. C. 
Rep. 225, 229 ; Brush v. Wilkins, 4 John. Ch. Rep. 506, 520; Chanoin v. Fowler, S 
Wend.' 177 ; Wilson v. Smith, 5 Yerg. 398, 9 ; Taylor v. Swett, 3 Mill. Lou. Rep. 
S3, 36; M’Rae v. Mattoon, 13 Pick. Rep. 53.) The unwritten law of a foreign 
country, or another state, may also be proved by books of reports and cases decided. 
(Raynham v. Canton, S Pick. 293, 296* M’Rae v. Mattoon, 13 id. 58. Dougherty 
v. Snyder, 15 Serg. & Rawle, 87. Latimer v. Eglin, 4 Dess. Eq. Rep. 26, 32. 
Brush v. Scribner, 11 Conn. Rep. 407.) So, by public history; (Dougherty v. Sny- 
der, 15 Serg. & Rawle, 87, per Duncan, J. ;) and by the public documents of the 
country. (SemMe, Wilson v. Smith, 5 Yerg. 398, 9.) Sometimes, it is said, certifi- 
cates of persons in high authority have been allowed as evidence. (Story’s 
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Confl. of Laws, 680. See In Re Dormoy, 8 Hagg. Eccl. Rep. 767.) See Leland v. 
Wilkinson, 6 Peters' Rep. 817. 

A question has occasionally arisen, whether, in the absence of proof on the 
particular subject, a foreign law, sought to be established, shonld be presumed 
written, so as to exclude parol evidence. In Livingston v. The Maryland Ins. 
Co., (6 Cranch, 274,) parol evidence was admitted in the circuit court to show the 
laws of Spain, relative to the trade of our colonies in America, and particularly of 
Peru; and the supreme court, on error brought, held, “ that as the laws and regula- 
tions by which this trade was regulated, are not proved to have been in writing, but 
may have depended on instructions to the governor, they might be proved by parol.” 
(Id. 280.) In Dougherty v. Snyder, (15 Serg. & Rawle, 84, 87,) the rule was laid 
down as universally applicable, that the party objecting to parol evidence of a foreign 
law, must show it to be a written one, or the objection will not avail. The above case 
of Livingston v. The Maryland Ins. Co., was cited as maintaing this doctrine, and 
Dunean, J., delivering the opinion of the court, said, it could make no difference wheth- 
er the law in question was a la w regulating trade, or a law on any other subject. But 
where parol evidence was offered to prove the regulation of Cuba, prohibiting the ex- 
portation of specie, the court rejected the evidence, saying : “ This is a commercial 
regulation of the government, and a subject of pure municipal arrangement. The law 
must be presumed to be written, and therefore it should be produced ; or evidence 
given that it was not in the party's power to obtain a certified copy of it.” (Seton v. 
The Delaware Ins. Co., 2 Wash. C. C. Rep. 175, 6.) In Robbinson v. Clifford, (id. 
1, 2,) a similar doctrine was held, the court presuming from the very nature of the law 
that it was written. 

A party offering parol evidence of the unwritten laws of another state or country, is 
not bound to show, as a preliminary, that no statute exists with regard to the particu- 
lar subject. (Newsom v. Adams, 2 Mill. Lou. Rep. 158, 4.) 

There is some seeming diversity among the cases upon the question, whether, since 
foreign laws and the laws of neighboring states are to be proved as facts, they are to 
be proved as facts to the jury, (if the case is a trial at common law,) or as facts to the 
court. Lord Mansfield, in Moyston v. Fabigas, (Cowp. Rep. 174,) said ; “ The way 
of knowing foreign laws is, by admitting them to be proved as facts ; and the court 
must assist the jury in ascertaining what the law is.” Mr. Justice Story advances 
the opinion, that laws requiring to be thus proved, are to be proved to the court ; for 
all matters of law are properly refer rible to the court, and the object of the proof of 
foreign laws is to enable the court to instruct the jury what is, in point of law, the re- 
sult from foreign law, to be applied to the matters in controversy before them. “ The 
court are therefore to decide what is the proper evidence of the laws of a foreign coun- 
try ; and where evidence is given of those laws, the court are to judge of their appli- 
cability, when proved, to the case in hand.” (Story’s Confl. of Laws, 528.) This 
doctrine was held in Maryland. (De Sabry v. De Laistre, 2 Har. & John. 219.) 
In Thrasher v. Everhart, (3 Gill. & John. 284,) it was conceded by the court to be 
the general rule, that foreign laws are facts to be found by the juiy ; but held, that 
the rule was not applicable to a case where the laws are introduced to enable the court 
to determine whether a written instrument is evidence. In such case the evidence al- 
ways goes in the first instance to the court, which, if the evidence be clear and un- 


Digitized by ^ooQle 


1144 


[Ch. 5. 


Of the Proof of Records , fyc. 

contradicted, may, and ought to decide, what- the foreign law is, and act accordingly. 
If what the foreign law is, be matter of doubt, the court may decline deciding it, apd 
may inform the jury, that if they believe the foreign law attempted to be proved, ex- 
ists, &s alleged, then they ought to receive the instrument in evidence; if not, they 
should reject it. (Id* 242, S.) In North Carolina it has been laid down, that the ex- 
istence of a foreign law is a question of fact, the proof of which is for the jury. But 
when established, the meaning of the law, its construction and effect, is the province 
of the court. It is matter of professional science, and as the terms of the law are 
taken to be ascertained by the jury, there is no necessity of imposing on them the bur-> 
then of affixing a meaning on them, more than on our own statutes. It is the office 
of reason to put a construction on any given document, and therefore it naturally ar- 
ranges itself among the duties of the judge. (State v. Jackson, 2 Dev. Rep. 663, 566.) 
See also Consequa v. Willings, l Peters’ C. C. Rep. 229, per Washington, J. As to 
the doctrine on this subject in New- York and Connecticut, see Francis v. the Ocean 
Ins. Co., 6 Cowen’s Rep. 429; Bracket v. Norton, 4 Conn. Rep. 617. See further, 
per Bosanquet, J., in Trinby v. Vignier, 6 Carr. & Payne, 25. 

We have seen supra, p. 1137, that the laws of the several states are to be judi- 
cially noticed in the courts of the federal government, without being formally proved. 
This, probably, is confined to the public laws of the states. In the case of private 
laws some proof would doubtless be requisite. (Leland v. Wilkinson, 6 Peter’s Rep. 
317.) A mere certificate, without producing the law will not answer. (Id.) Even 
iathe case of a private act, however, a book printed by the public printer of Virginia, 
by order of the legislature, agreeable to a general act of assembly, was held sufficient 
evidence. (Young v. The Bank of Alexandria, 4 Cranch, 384, 387, 8. United States 
v. Johns, 4 DalL 412 415. 1 Wash. C. C. Rep. 863, S. C.) 

The circuit court of the U/ S., in deciding on titles to real property in the different 
states, act upon the same evidence which would be admissible in the state courts where 
the property lies. Hence, in the circuit court of the district of Ohio, the book called the 
Ohio land laws, published by authority of law in that state, was admitted to prove ti- 
tle to lands lying there ; it appearing that the state courts of Ohio had adopted the 
book as evidence to the same extent. (Hinde v. Vattier, 5 Peters’ Rep. 398, 400, 1.) 

We also saw supra, p. 1137, that the several states are bound to take judicial no- 
tice of the public acts of congress. In respect to private acts however, the rule is 
otherwise. (Wright v. Patton, 10 John. Rep. 300.) In Virginia, the printed copies 
of acta of congress, distributed to the executives of the several states to be distributed 
among the people, are evidence in such cases. (Taylor v. The Bank of Alexandria, 
5 Leigh, 471.) W’hetber such is the law in New-York, quere . At any rale, it seems, 
where the party against whom the jaw is sought to be used, is the individual for 
whose benefit it was passed, the printed statute book will be evidence. (Duncan v. 
Duboys, 3 John, Cas. 125, 6.) 

Where the copy of a statute of another state introduced in evidence, docs not ex- 
hibit the date, or time of its passage, and such time becomes materia), the defect cafi- 
not be supplied by parol. (State v. Jackson, 2 Dev. Rep. 563, 965.) But it is not 
necessary that the time of its passage should be made to appear by the caption of the act. 
It may be collected from other parts of it, or by inference from its provisions. (Id*) 

The duration of a statute of ano.ther state will be presumed, when once shown to 
exist, until proved by as good evidence, to have been repealed. (Raynham v. Can- 
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ton, 3 Pick. Rep. 293, 297.) The repeal of such statute cannot be shown by parol ; 
but roust be proved by the statute itself, if it contain an express limitation, or by a re- 
pealing statute. (Id. State v. Jackson, 2 Dev. Rep. 563, 565.) See United States 
v. Johns, 4 Dali. Rep. 415. Further, as to evidence of repeal, see Albertson V. Robe- 
son, 1 Dali. Rep. 9. 


NOTE 777 — p. 402. . 

In England, the certificate of Welsh judges, with respect to the practice in their 
courts is admissible evidence to show such practice. (Broughton v. Randall, Cro. 
Eliz* 502, 3. See per Lawrence, J., in The King v. Mawbey, 6 T. R. 638, 9.) 


NOTE 778*— p. 402, 

A copy of public documents, transmitted to congress by the President of the United 
States, and printed by the printer to congress, may be used to prove a letter contained 
among such documents, addressed by the British secretary of state to the American 
ambassador, without further authentication. “A greater strictness of proof, in re- 
spect to such public matters of state, and when they are introduced collaterally, and 
not as matter of fact in issue, would be inconvenient, and is not now, in practice, re- 
quired.” (Radclifie v. The United Ins. Co. 7 John. Rep. 38, 50, 51.) See Talbot 
v. See man, 1 Cranch. 37, 8. 


NOTE 7J9 — p. 406* 

The printed Journals of- congress have been allowed to be read, in Pennsylvania, 
without other proof of their authenticity. (Commonwealth v. De Longcbamps, Oyer 
and Term. Phil. 1784, M. S. Whart Dig. 280, pi. 112. 2d ed.) 

The votes of assembly in that state, have been admitted to prove the time of the 
notification of the repeal of an act of assembly by the king and council ; but not an- 
swering the purposefully, the minutes of the council were sent for, and read without 
opposition. (Albertson’s lessee v. Robeson, 1 DalL Rep. 9.) 

In New-York, the senate journals, proved by the clerk to have been printed by the 
printer to the senate, and laid upon the tables of members, have been received as pn- 
ma facie evidence. (Root v. Kjng, 7 Cowen’s Rep. 613, 636.) 

And a printed copy of public documents, proved to have been transmitted to con- 
gress by the president of the United States, and printed by the printer to congress, has 
been bolden admissible without other authentication. (Radclifie v. The United Ins. 
Co. 7 John. Rep. 38, 50. See ante, note 778, p. 1 145.) 


NOTE 780— p. 408. 

In New-York, the newspaper notice, to be effectual, must be given, it seems, in a 
newspaper printed in the city or county where the partnership business is carried on $ 
Vox* I* 144 
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or in some other way public notice is to be given. The reasonableness, of it, may, 
perhaps, become a question of fact in the particular case. (Per Van Ness, J., in 
Ketchum v. Clark, 6 John. Rep. 144, 147, 8.) But where the facts constituting no- 
tice are ascertained, it is a question of law whether the notice be reasonable or not. 
(Mowatt v. Howland, 3 Day’s Rep. 353.) 

Notice by advertisement in the newspaper has^very generally been held to serve, 
in respect to all persons who had no previous dealings with the firm* (Id. Lansing 
v. Gale & Ten Eyck, 2 id. 300. Nott v. Douming, 6 Lou. Rep. (Curry,) 680, 688. 
Graves v. Merry, 6 Cowen’s Rep. 701. Martin v. Walton, 1 M’Cord’s Rep. 16. 
Mowatt v. Howland, supra. Shaffer v. Snyder, 7 Serg. & Rawle, 508, 4 .) Others, 
however, must have special notice. (See the above cases ; also Kelly v. Hurlburt, 5 
Cowen’s Rep. 534, 536.) But in South Carolina, where the plaintiff, (a banking com- 
pany,) had had previous dealings with the defendants, (a firm,) and it was proved that 
notice of dissolution had been given by the defendants in a newspaper taken by the 
bank; held, that this was equivalent to express notice. (Bank of South Carolina v. 
Humphreys, 1 M'Cord, 389.) In another case, in the same state, it was proved that 
notice was given of dissolution by advertisement in a newspaper under date of April 
13th, 1813; the note upon which the plaintiffs prosecuted was dated May 15th, 1815, 
and was signed, “Win. Walton, & Co., per John Walton,” (one of the firm ;) it also 
appeared that the defendants, as a firm, were indebted to the plaintiffs, at the time the 
note was given, in a large amount: and although the plaintiffs showed that they had 
had previous dealings with the defendants, in their partnership character, yet held, 
that the jury, under these circumstances, might well find that the plaintifi’knew of the 
dissolution. (Martin v. Walton, 1 M’Cord, 16.) In respect to the general proposi- 
tion that mere newspaper notice is enough as to those who have had no previous 
dealings with the firm, but that others must have special notice, Mr. Justice Colcock, 
delivering the opinion of the court, in the case last cited, says: “ All that is meant in 
laying down the jule is this, that public notice in the gazette shall be conclusive on 
those who have had no dealings with the co-partnership. But as to such as have had 
dealings, it shall not be sd considered, unless, under circumstances, it appear satis&o- 
torily to the jury, that it operates as notice to the party. The rule cannot mean any 
thing Bo absurd as that one who had had dealings with a co-partnership may not read 
their notice in a newspaper, as well as one who never had such dealings. Reason 
wtiuld seem to say in such a case, that after the long established practice of adverti- 
sing the dissolution of co-partnerships, those who would be most affected by yuch dis- 
solutions, would be most apt to look to the usual source of information.” (Id. p. 18.) 

With respect to a dormant partner , he is protected by an actual dissolution, 
without any notice being given. (Kelly v. Hurlburt, 5 Cowen’s Rep. 534. Carter 
v. Whalley, 1 Barn. &. Ado). 11. Armstrong v. Hussey, 12 Serg. & Rawle, 315.) 

As to notices in the newspapers of the formation and dissolution of special and limit- 
ed partnerships in New- York, see 1 R. S. 764, et seq., and particularly, '§§ 9 and 24 , 
at pp. 765 and 757. 
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NOTE 781— p. 410. 

It seems that an examined copy of the returns made annually of parish registers, 
under the 70th canon of 1603, is not receivable unless the original register is proved 
to be lost. Otherwise, however, if the returns were made under the statute, 52 Geo. 
3. c. 146, §§ 6, 7. (Walker v. The Countess of Beauchamp, 6 Carr. & Payne, 552.) 
Proof that the proper officer, on beiqg applied to for a copy or extract from the origi- 
nal register, told the applicant there was none, is not sufficient to let in secondary evi- 
dence. The fact should be proved by the oath of the officer. (Id.) 


NOTE 782— p. 410. 

See post, note 786, p. 1148. 

Inhere is a distinction as to the proof of marriage between criminal cases, such as 
bigamy, &c., and mere civil cases. In Massachusetts, in a civil action, (e. g. assump- 
sit to recover for necessaries furnished to the wife of the defendant, or on questions as 
to the wife’s settlement,) a record of marriage solemnized by a minister or justice, 
founded on a certificate duly made, is legal evidence of the marriage. (Milford v 
Worcester, 7 Mass. Rep. 48.) But except in prosecutions of a criminal nature, as 
bigamy, &c., marriage generally is proveable by cohabitation, reputation, acknowl- 
edgement of the parties, reception in the family*, and other circumstances from which 
a marriage may be inferred. (Fenton v. Read, 4 John. Rep. 52, 54. See ante, note 
469, p. 622, 3. Kibby v. Rucker, 1 Marsh. Ken. Rep. 331.) 

The marriage may be proved in all cases by persons present at the ceremony. In- 
deed this species of evidence is considered better proof of the marriage than the rec- 
ord. And on an indictment for adultery, the record is not, per se, enough, without 
proving the identity of the parties bv witnesses who were presen i. (Commonwealth 
V. Norcross, 9 Mass. Rep. 492.) So also, scmblc, on libels for divorce where a se- 
cond marriage of the defendant, during the life of his first wife, is sought to be proved. 
(Ellis v. Ellis, 11 id. 92.) The same general doctrine as to the necessity of calling 
witnesses who were present at the ceremony, in order to identify the parties in cases 
of indictment for adultery, seems to prevail in Maine. (Wedgwood’s case, 8 Greenl. 
Rep. 75.) Further as to proof of marriage in New- York and Massachusetts, see an- 
te, note 700, p. 1043, 4 ; also ante, note 415, p. 543. 

In prosecutions for bigamy, the confession of the party has been held not enough, 
per se , to prove the first marriage. (The People v. Humphrey, 7 John. Rep. 314.) 
In such cases, a marriage in fact must be proved. (Id.) The same doctrine has been 
laid down as to proving the marriage of the plaintiff in actions of mm. con . (Id. 
Morris v. Miller, 4 Burr. 2057, 2059. Kibby v. Rucker, 1 Marsh. Ken. Rep. 331 .) 
But this has been said to be the only civil action, in which proof of an actual marriage, 
88 contradistinguished from acknowledgments of the parties, cohabitation, & c., is re- 
quisite. (See Morris v. Miller, supra. Birt v. Barlow, Doug. 171, 2. 2 Stark. Ev. 
251,6th am. ed.) These confessions however, in Pennsylvania, are not excluded aa 
incompetent; but there the defendant’s positive and unequivocal acknowledgment, 
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made after the fact of the seduction, and consequently against his own interest, may 
be given in evidence to prove the marriage. (Forney v. Hallacher, 8 Serg. & Rawle, 
159. See also Bull. N. P. 27. 2 Stark. Ev. 6th am. ed. 251, 2, n. (c).) The same 
doctrine has been laid down in that state, as to the proof of raarriarge in prosecutions 
for bigamy. (Commonwealth v. Murtagh, Ashm. Rep. 272.) In this case, the re- 
laxation of the English rule intended to be allowed, was thus pointed out by King, 
President, delivering the opinion : “ I consider that confessions and acknowledgments 
of a prior marriage are only evidence of the fact; that these confessions and acknowl- 
edgments derive their force from the time, manner, and circumstances under which 
they are made, and that connected with these, they may exhibit the most conclusive 
or the weakest testimony which can be offered of the fact. It is for intelligent jurors, 
aided by experienced courts, to weigh and discriminate their relative forces.” (Id. 
275.) So also, semble> in Maine. (See Cayford’s case, 7 Greenl. 57.) In Connecti- 
cut the rule is the reverse; and neither cohabitation, reputation, confessions, nor all 
combined, are sufficient to convict; nor are they even admissible; a marriage in fact must 
be proved. This was directly held, on an indictment of the defendant for incest with his 
legitimate daughter, where the prosecution is bound to make out a marriage between 
the prisoner and such alleged daughter’s mother. (The State v. Roswell, 6 Conn. 
Rep. 446.) Such teslimonny has been rejected in that state in many instances, upon 
indictments for bigamy, adultery, and in actions of crim. eon. (See id, 449 ; Swift’s 
Ev. 140; Swift’s Dig. 501.) In vindication of the rule as held there, Daggett, J M 
delivering the prevailing opinion says; “ The cohabitation of persons as husband and 
wife, without any marriage, is too frequent to need comment; and confessions of mar- 
riage in all such cases, whether a marriage in fact has taken place or not, may be ex- 
pected, to justify the conduct and screen the offenders from censure and punishment. 
Unlike confessions in ordinary cases, made against one’s interest, these are not unfre- 
quently prompted from the most selfish motives. Besides, a man or woman may ver- 
ily suppose a marriage to have been consummated, when no lawful marriage ever took 
place. Ignorance of the law on this subject may be presumed in many cases, and 
confessions of a marriage made without a knowledge to constitute it such.” (The 
State v. Roswell, supra, p, 451. But see the dissenting opinion of Peter’s, J., id. 451, 
2, 3, and the several English cases cited and reviewed by him.) In Massachusetts, 
upon an indictment against two for lacivious cohabitation, one being married, con- 
fessions as to the fact of their marriage is not sufficient to convict. (Commonwealth 
v. Littlejohn, 15 Mass. Rep. 163.) 

Such is the doctrine as held by several courts in respect to domeitic marriages. 
From the very nature of the case it should seem that when applied to foreign marria- 
ges, it ought to admit of some relaxation. Accordingly in Maine, a foreign marriage 
is held sufficiently proved in prosecutions for lewd cohabitation, adultery, or bigamy, 
by the prisoner’s confession. (Cayford’s case, 7 Greenl. 57.) So also in Virginia’ 
(Warner v. The Commonwealth, 2 Virg. Cas. 95.) As to the English rule on this 
subject, see Roscoe’s Crim. Ev. 236, et seq. 
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NOTE 788 — p. 410. 

See Birt v. Barlow, Doug. 171, et seq., and Common wealth v. Norcross, Ellis v. 
Ellis, and Wedgwood’s case, cited in the next preceding note. 


NOTE 784— p. 410. • 

In England, a register of baptisms , stating also the day of birth, cannot be used to 
prove the latter. (See Rex v. Clapham, 4 Carr. & Payne, 29, stated ante, note 464, 
p. 616. See also S. P., Burghart v. Angerstein, 6 id. 690, per Alderson, B.) An en- 
try of baptism in 1820, (the marriage having taken place in 1818,) reciting that the 
party was “ said to be born in 1795/’ is not admissible either as evidence of non-age, 
or in order to prevent the suspicion of the suppression of evidence. (Dains v. Dono- 
van, 3 Hagg. Eccl. Rep. 301.) 


NOTE 785— p. 411. 

The fleet book has once been received on a question of pedigree, though with great 
reluctance. (Lawrence v. Dixon, Peake’s Rep. 136.) 


NOTE 786— p. 411. 

In respect to registers of marriage, birth and death, as evidence, several cases were 
introduced ante, note, 464, p. 616; see also ante, note 468, p. 622. 

A bishop’s register is, in England, evidence of facts stated in it. (Arnold v. The 
Bishop of Bath, 5 Bing. 316. S. C., 2 Moore &. Payne, 559.) But a register of bu- 
rials kept by the Wesleyan Chapel, has been there repudiated as incompetent. (Whit- 
tuck v. Waters, 4 Carr. & Payne, 375. See S. C., stated ante, note 459, p. 615*) 
See also as to registers of dissenting chapels, ante, note 464, p. 616. A register of 
the births of dissenter’s children, kept at a public library, is not evidence. (Ex parte 
Taylor, 1 Jac. & Walk. 463.) 

A*, sworn copy from the register book of the burials in ChristChurch, (Philadelphia,) 
has been received in evidence to show the fact of the death of a person and the time. 
(Lewis v. Marshall, 5 Peters* Rep. 470, 475, 6.) 

In Louisiana, the register of baptisms and births, is evidence, and, it seems, 
when shown to exist, precludes parol testimony. (Duplessis v. Kennedy, 6 Lou. 
Rep. (Curry) 231, 242. Fletcher v. Cavalier, 4 Mill. Lou. Rep. 267.) An al- 
teration in such baptismal register, by erasing tbe word “natural,” and writing 
over it the word “ legitimate,” has no effect in preventing tbe registry from being used 
to establish the period of birt A, though the alteration be not accounted for. Other* 
wise, however, if the document were offered to establish the legitimacy of the person 
named. (Fletcher v. Cavalier, supra.) A register of burials is also evidence there ; 
and where a register of baptisms proved that a child was christened by the name of 
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“ Francisco Antonio,” and a register of burials attested the interment of a person 
named “Francisco,” and no question was raised in the inferior court on the point of 
variance; held, that on appeal, the appellate court must consider the one whose death 
was attempted to be proved, to be the person whose death, according to the pleadings, 
it was important to establish. (Celis v. Oriol, 6 Lou. Rep. (Curry,) 403.) 

In Pennsylvania, a copy of the register of marriages, baptisms, and burials, kept in 
a parish in the island of Barbadoes, certified to -he a true copy by the rector of the 
parish, and proved by the oath of a witness, taken before the deputy secretary of (he 
island and notary public, (his hand-writing and office being proved,) has been receiv- 
ed as good evidence of pedigree. (Kingston v. Lesley, 10 Serg. & Rawle, 383.) And 
a copy of a register of births and deaths of the people called Quakers, kept in Eng- 
land, proved to be a true one before the lord mayor of London, has also been allowed 
as evidence in Pennsylvania, to prove the death of a person. (Hyam v. Edwards, 1 
Dali. Rep. 2.) By a statute in that state, the register kept by any religious society of 
births, marriages and deaths, is declared good evidence. The act is silent as to tbe 
mode of proof ; and therefore the common law mode, which is by a sworn copy, or the 
production of the original, must be resorted to. A certified copy under the seal of the 
corporation or religious society, is not admissible. (Stoever v. Whitman’s lessee, 6 
Binn. 416. See S. C., ante, note 464, p. 616.) 

In Maine, a book wa3 produced by a town clerk, which had been received by him 
from his predecessor in office as an official record ; it purported to contain a record of 
births and marriages in such tow n, but contained no title or attestation of its characr 
ter, nor any certificate showing by whom the entries in it were made ; and held, that 
R was proper prima facie evidence to prove the age of a person named in it. (The 
Inhabitants of Sumner v. The Inhabitants of Sebec, 3 Greenl. 223. See Martin v. 
^jPunby, 2 Harr. &, John. 249.) A copy from the records of the town is there admissi-. 
ide. (Wedgwood’s case, 8 Greenl. 75.) 

In New-York. sworn copies of such registers, when the original is of a public nature, 
have been held admissible. (See Jackson, ex dem. Bogert, v. King, 5 Cowen’s Rep. 
237, stated ante, note 464, p. 616. See also Jackson, ex dem. Miner, v. Boneham, 15 
John. Rep. 226, stated in the same note.) feee, as to records of marriages, in New- 
York, ante, note 700, p. 1043. * * 

In North Carolina, a registry of births, marriages, aud burials, kept pursuant to the 
statute, is legal evidence of marriages, births, 8lc., especially on questions of pedigree. 
And the court lay it down as a general rule, that a book kept by public authority is 
necessarily evidence of the facts recorded in it. (Jaeock’s lessee v. Gilliam, 3 Murph. 
Rep. 47, 52.) 

As to records of marriages in Massachusetts, see ante, note 415, p. 543, also note 
700, p. 1043, 4, and the cases cited. 

' In the case of Jackson, ex dem. Miner, v. Boneham, supra, a sworn copy of the re- 
cords of the towo of Slonnington, Connecticut, was held admissible in New-York, on 
a question of pedigree. In Ohio, where the defendant, on a trial in ejectment, offered the 
deposition of the town clerk of New Milford, (Connecticut,) to prove the correctness of a 
copy of the records of that town, showing the time of tbe defendant’s birth, the court held, 
that it must be further shown that the record copied was kept under the authority of 
law ; that a sworn copy of a private paper is nothing without proof of the original be- 
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ing executed ; and until it was proven that the paper copied by the clerk in this case 
as a record, was legally entitled to that character* it was inadmissible. (Richmond v. 
Patterson, 3 Hamm. Rep'. 368.) 

Further, in respect to registers of marriage, in the United Slates, see ante, note 
782, p.1147, 8. 


• NOTE 7S7— p. 4L2. 

A succinct statement of the law of congress, relative to the registry of vessels, will 
be seen by reference to 3 Kent’s Coram. 141, et seq., together with an able commen- 
tary upon it. 

The register is not a document required by the law of nations as expressive of a 
ship’s national character ; (Cheminant v. Pearson, 4 Taunt. Rep. 367 ;) but is of lo- 
cal or municipal regulation, and the object of it has been said to be, to show the char- 
acter of the vessel, and entitle her to the advantages secured by law to the vessels 
of oOr own country. (Sharp v. The United Ins. Co. 14 John. Rep. 204, per Spen- 
cer, J.) Transfers of ships, it seems, in England, are declared void unless certain 
formalities prescribed by the registry acts are pursued. But there is no correspond- 
ing provision in the act of congress. (Colson v. Bonzey, 6 Greenl. 474, 477. See 
also Bixley v. The Franklin Ins Co., 8 Pick. 86, 88, 9. Birbeck v. Tucker, 2 Haifa 
Rep. N. Y. C. P. 121. Ring v. Franklin, id. 1. Wendover v. Hogeboom, 7 John. 
Rep. 809.) 

The effect and competency of the register of a vessel as evidence, has been consid- 
*ered in several cases in the courts of this country. Our laws recognize the possibility 
of the register’s existing in one name while the ownership is in another. The owner- 
ship and character of a vessel, are matters in pais. The register is not an exclusive 
test of either. Hence, on an indictment for piracy, the character of the vessel plun- 
dered may be shown without any effort to produce her certificate of registry. (Uni- 
ted States v. Furlong, 5 Wheat. 184, 199.) In an action to recover back a premium 
of insurance on the ground that the plaintiff -had no interest in the vessel at the time 
of insurance, the register which was in the name of other persons, was held not even 
prima facie evidence to prove that the plaintiff was not owner. (Sharp v. The Uni- 
ted Ins. Co. 14 John. Rep. 201.) So where a person purchased a vessel, and took 
immediate possession, but it was agreed that no bill of sale was to be executed till the 
purchase money was ail paid, held, that the vendor was not liable for repairs made to 
the vessel by direction of the master on the credit of the purchaser ; and this though 
the register still stood in the name of the vendor. That circumstance the court say 
did not in any manner determine the ownership. (Leonard v. Huntington, 15 John. 
Rep. 293.) Apd so, in Massachusetts, where the register was relied on by underwriters 
in an action on a policy of insurance for the purpose of showing that two of the insur- 
ed had no legal or insurable interest in the vessel. (Bixley v. The Franklin Ins. Co. 
8 Pick. Rep. 86.) In Connecticut, however, though the register of a vessel is not 
conclusive of ownership, yet where a person by such a register made oirbis own oath 
appears to be the unconditional owner, held, by four judges against three, that it 
must be considered as a declaration to the world that he is owner ; and he becomes 
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liable, of course, for necessary disbursements in repairs and supplies, procured by the 
master during the voyage. (Starr v. Knox, 2 Conn. Rep. 215.) The register can- 
not be rendered evidence of ownership in favor of the person who procured it to be 
made, though it may be against him.* (Ligon v. Orleans Navigation Company, 7 
Mart Lou. Rep. N. S. 682.) In an action against owners of a vessel for a violation 
of a contract made by the plaintiffs for the transportation and delivery of goods with 
the master, a copy of the register, which purported to have been made on the oath of 
all the defendants that they were the owners, was held good evidence of their being 
such; and this on proof merely that the copy was a copy of the record in the custom 
house, though the witness could not say whether the record was the original or a 
copy. (Hacker v. Young, 6 N. Hamp. Rep. 95.) It is prima facie evidence in these 
and similar cases, but is not conclusive. (Colson v. Bonzey, 6 Green!. Rep. 474. 
Cox v. Reid, 1 Carr. & Payne, 602. Hussey v. Allen, 6 Mass. Rep. 163.) The reg- 
ister is used as evidence in showing a fulfilment of warranty as to the character of the 
property in actions upon policies of insurance. (Catlett v. The Pacific Ins. Co. 1 
Wend. 561.) And in such cases it has been said, that proof that there was a register, 
is prima facie evidence of its being on board during the voyage. (Id. 578. See Lud- 
low v. The Union Ins. Co. 3 Serg. & Rawle, 133.) 

The register may be proved by a sworn copy. (Coolidge v. The New- York Fire- 
men Ins. Co. 14 John. Rep. 308, 315. United States v. Johns, 4 Dali. Rep. 415. 
Hacker v. Young, 6 N. Hamp. Rep. 95.) A copy certified by the collector in whose 
office it is recorded is not evidence. He is not authorized to certify, nor entrusted to 
give out copies. (Coolidge v. The New-York Firemen Ins. Co. 14 John. Rep. 308. 
See United States v. Johns, 4 Dali. 415; Woods v. Courter; 1 id. 141.) A copy pro- 
duced from the treasury 'department of the U. S., (where the original is required to be 
filed after a vessel is condemned,) certified by the register of the department, whose offi- 
cial character was attested by the secretary of the treasury, under the seal of the de- 
partment, has been held competent evidence in the case of a condemned vessel. (Cat- 
lett v. The Pacific Ins. Co. 1 Wend. 561.) ' 

The commission of a vessel or peraon, granted by a foreign government, may be 
proved by the commission itself under the seal of such government. (See The Estrella, 
4 Wheat. 298.) The seal in general proves itself ; but otherwise as to the seal of a 
new government, unacknowledged by the United States. (Id.) The fact that the 
person or vessel was in the employ of such unacknowledged government may be shown 
without proving the seal. (Id. The United States v. Palmer, 3 id. 634, 5.) Where 
the commission has been lost, its previous existence on board iqay be shown by parol 
evidence. (The Estrella, 4 Wheat 298.) 


NOTE 788— p. 414. 

See Rundle v. Beaumont, 4 Bing. 537 ; S. C., 1 Moore & Payne, 396. 

The log-book of certain vessels, is, in the United States, made evidence by act of 
congress of the fact of desertion by a seaman. (See Ing. Abr. 612, § 2.) It is, how- 
ever, never conclusive, but only prima facie evidence, and may be rebutted. (Jones 
v. The Brig Phmnix, 1 Peters’ Adm. Dec. 201. Malone v. Tbe Mary, id. 140. 
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Thompson v. The Ship Philadelphia, id. 210. Douglass v. Eyre, 1 Gilpin’s Rep. 147 
152, 8, '4. Ome v. Townsend, 4 Mason, 541.) The log-book, in general, ought not 
to be admitted to establish any facts save such as are contemplated by the act of con- 
gress. (Jones v. The Brig Phoenix, supra.) It is in no sense, per se, evidence, except 
in certain cases provided for by statute. It does not import legal verity ; and in every 
other case is mere hearsay not under oath. It may be used against persons, however, 
to whom it should be brought home as having a concern in writing or directing what 
should be contained therein, to contradict their statements or their defence. But it 
cannot be received as evidence for such persons, or others, except by force of a statute 
rendering it so. (Per Story, J., in United States v. Gilbert, 2 Sumn. Rep. 77, 78.) 

On an indictment of several seamen for a revolt, and confining the master, they de- 
fended on the ground (among others) that the master was insane. To rebut this, the 
prosecutor offered the log-book, kept by the master during the period of his alleged de- 
rangement, in which, as he said, he made entries every night ; held, that it was inad- 
missible. (United States v. Sharp, 1 Peters’ C. C. Rep. 118, 119.) 

An entry in the log-book is indispensible evidence of the fact of desertion, when a 
forfeiture of wages is insisted on ; it is necessary, in order to show that no consent was 
given, and no release was intended by receiving the delinquent again on board, as 
well as to ascertain the fact of desertion generally with greater accuracy. (Malone v. 
The Mary, 1 Peters’ Adm. Decis. 140. Phoebe v. Dignum, 1 Wash. C. C. Rep. 48. 
Douglass v. Eyre, 1 Gilpin’s Rep. 147.) Whether the entry in the log-book, in order 
to be evidence, must have been made (according to the letter of the act of congress) 
on the very day on which the alleged desertion took place, does not appear to be 
as yet authoritatively settled. In Phoebe v. Dignum, supra, the court seem strongly 
to favor the notion that it must. But Hopkinson, J., in Douglass v. Eyre, supra, con- 
tends that it need not under’all circumstances ; for in some cases it would be impossible.. 
At any rate, the entry purporting to have been made on the day, is prima facie evidence 
that it was so made, and it lies on the opposite party to show the contrary. (Id. 152, 3.) 

Where the log-book is offered, it must be identified ; and where the party offering it 
called a sailor belonging to the vessel, who deposed to the hand-writing of the mate in 
several parts of it, and that during the voyage he saw him marking the words “ Log- 
book,” &c. on the cover; held, notwithstanding this testimony, that as the book may 
not have been kept on the voyage, but might afterwards have been made up by tbe mate 
to suit the purposes of the cause, it was not sufficiently identified. And this, though 
the opposite party had given notice to produce the log-book. (United States v. Mitch- 
ell, 2 Wash. C. C. Rep. 478, 9.) See further as to a log-book as evidence, Bixby v. 
The Franklin Ins. Co. 8 Pick. Rep. 89. Smallwood v. Mitchell, 2 Hayw. Rep. 145, 6. 


NOTE 789— p. 414. 

In the case of Furness v. Cope, 2 Moore & Payne, 1 97, a banker’s book was received 
to show that a customer had no funds there. It was authenticated by one clerk, though 
the entries m it were made by several. See 5 Bing. 114, S. C. The banker, how- 
ever, was not a party ; it was the bank ledger of a houae which stood indifferent be- 
tween the parties, and its admissibility was put on tbe great inconvenience of calling 
Vol. I.* 145 
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all the clerks. (Per Cowen, J., in Merrill v. The Ithaca fit Owego Rail Road Co. 16 
Wend. 594.) 

See post, note 300, p. 1157; also post, note 802, p. 1159. 


NOTE 790— p. 414. 

Old entries in the vestry books of a parish were held not evidence to show the right 
of election to a parish office to be in the parishioners and rector, as it did not appear 
whether the incumbent was present at the meeting they related to; but extracts from 
the register of the bishop of the diocese were received in evidence to prove the same 
appointments, as were also several entries of vestry meetings at which the rector was 
present. (Hatley v. Cook, 5 Carr. fit Payne, 441.) 


NOTE 791— p. 414. 

See Furness v. Cope, 2 Moore fit Payne, 200, 1, per Park, J. See post, note 797. 


NOTE 792— p. 415. 

See Elton v. Larkins, 5 Carr. fit Payne, 225. Id. 372, S. C. 

In an action for a false representation on the sale of a vessel that she was copper* 
fastened, the defendant offered a book called Lloyd’s Register of shipping, in which she 
was described as copper-fastened. The witness who produced it said, it was made up 
from information furnished by surveyors. On the trial there was a conflict of testimony 
as to the proportion of iron fastenings in the vessel, to those of copper, and the book 
was proposed, in order to show that, among ship-owners and underwriters, the vessel 
was considered as copper-fastened. Denman, C. J., held it inadmissible, saying, “ I 
think we do not know enough of the mode in which the book is kept to justify its ad- 
mission in evidence.” (Freeman v. Baker, 5 Carr, fit Payne, 475. For a description 
of this book, see Kerr v. Sbedden, 4 Carr, fit Payne, 531, note (a).) Whether under- 
writers at Lloyd’s must be taken, with reference to insurances, to be cognizant under 
all circumstances of the lists filed at Lloyd’s reading room, so as to render them evi- 
dence of their knowledge of facts withheld by the insurers, quere. (Elton v. Larkins, 
5 Carr, fit Payne, 225. Id. 372, S. C. See Bain v. Case, 3 id. 496.) These lists 
have been allowed as evidence against the insured, to prove his knowledge of facts not 
communicated to the underwriters, it being shown that the broker of the former, who 
effected the policy, had read the lists before the insurance was effected. (Bain v. Case, 
supra.) 


NOTE 793— p. 415. 

In New-York, the poll books or lists are to be destroyed on the completing of the 
canvass in each town. So also the ballots, save such as have been rejected as imper- 
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feet, which, together with a true copy, are to be filed with the town clerk. (1 R. S. 
188, §§ 51, 52.) 

Parol evidence is admissible as to the Dumber of persons entitled to vote at the elec- 
tion of trustees of religious societies, although a register of the names of the stated 
hearers in such church is required by statute to be kept The register is to be used 
for no other purpose than that contemplated by the statute, which is to test the right 
of voting, when elections are held. (The People v. Peck, 11 Wend. 604, 611.) 


NOTE 794 — p. 415. 

The return of a freeholder, in Massachusetts, upon a warrant directing him to warn 
a meeting of the inhabitants of a school district, or town, is conclusive as in favor of 
assessors, that the inhabitants were warned according to the return. (Saxton v. 
Nimras, 14 Mass. Rep. 315. Thayer v. Stearns, 1 Pick. Rep. 109. Briggs v. Mur- 
dock, 13 id. 305. Wells v. Battelle, 11 Mass. Rep. 431.) 

As to returns generally, when evidence, &c., see ante, note 741, p. 1083, et seq. 


NOTE 795— p. 416. 

See Codmbs v. Coether, 1 Mood. 8c Malk. 398. 


NOTE 796— p. 416. 

See Rushworth v. Craven, 1 M’Clel. 8c Younge, 417. 

The minute book of the court of sessions in granting licences, kept by the clerk, is, 
in Massachusetts, evidence of the fact of a licence granted. (Commonwealth v. Bot- 
kom, 3 Pick. 381.) 


NOTE 797— p. 416. 

In South Carolina, a sheriff sued to recover for maintaining one B. in prison, who 
was committed on a ca. ?a. in the defendant s favor. To prove the length of B. s 
confinement, the sheriff offered in evidence an old sheet of paper, on lyhich the jailer, 
who was dead, had entered a memorandum of the commitment and imprisonment of 
B. And held, that it was not evidence ; even a book of original entries with every 
appearance of regularity, could not be made evidence of such a charge. (Walker v. 
M’Mahan, 1 Const. Rep. So. Car. 129.) 

As to a sheriff’s book, in that state, to prove an official return made by him on a 
writ, see Reid v. Colcock, 1 Nott 8t M’Cord, 592. The original entry on the writ is 
the best evidence. (Id.) 
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NOTE 798 — p. 417. 


As to the manner, the time when, and the person by whom, the entries in registers 
should be made, in order to be receivable as evidence in England, see Doe, dem. 
Warren, v. Bray, 8 Barn. &, Cress. 813, stated ante, note 464, p. 616. See S. C. 3 
Mann. &. Ryl. 428. Also Walker v. Wingfield, 18 Ves. Jr. 443^ Duins v. Don- 
ovan, 3 Hagg. Ecc. Rep. 301.) A parish register is admissible, notwithstanding the 
loss of a leaf, not destroying the series of entries. (Walker v. Wingfield, supra.) 

As to the authenticity of registers of births, &c., in the United States, see ante, note 
786, p. 1149, 1150. 


NOTE 799— p. 418. 

For the later English cases on the subject of rolls of manor-courts as evidence, see 
2 Harr. Dig. 1089. 


NOTE 800— p. 422. 


The general rule is, that corporation books are evidence in disputes between mem- 
bers, but not against strangers. (Commonwealth v. Woelper, 3 Serg. & Rawle, 29. 
Fleming v. Wallace, 2 Yeates’ Rep. 154. Highland Turnp. Co. v. M’Kean, 10 John. 
Rep. 154.) And when evidence, if there is nothing on their face to raise a suspicion 
that the corporate proceedings have been irregular, they will be treated and referred 
to as evidence of the legality of the proceedings. In a contest among the members of 
a church as to the validity of a by-law, which required two thirds of the members to 
pass it, where it was stated in the minutes of the corporation that on due invitation 
the corporators met , held that this amounted to evidence of two thirds being present. 
(Commonwealth v. Woelper, 3 Serg. &. Rawle, 29.) See Grays v. Turnpike Com- 
pany, 4 Rand. Rep. 578. Wood v. The Jefferson Co. Bank, 9 Co wen’s Rep. 194, 
205. 

The books of a corporation are not evidence to prove a usage, by entries of acts 
of submission by particular persons to the exercise of rights insisted on, without 
prool aliunde of the situation of those persons, and their relative position in reference 
to the corporation. (Davies v. Morgan, 1 Price’s P. C. 77, cited 2 Harr. Dig. 1081. 
See S. C. 1 Tyr. 457. 1 Crom. & Jer. 5S7.) Where the plaintiff claimed land under a 
lease from a corporation, and the defendant set up that the corporation had re-enter- 
ed for rent and then demised to him; held, that the books of the trustees of the cor- 
poration could not be used to prove such re-entry. (Jackson ex dem. Donallv, v. 
Walsh, 3 John. Rep. 226.) 

But in an action by a turnpike company to recover the amount of stock sub- 
scribed by a person, the books of the company are admissible evidence to show that 
they have pursued the course pointed out by their charter. (Grays v. Turnpike Com- 
pany, 4 Rand. Rep. 578. The Highland Bank v. M’Kean, 10 John. Rep. 154.) 
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The books of a banking corporation have been held evidence in a suit on a note 
brought by the bank against the endorser, a stranger, to prove the election of its offi- 
cers; and this was adjudged sufficient, prima facie, to show that the bank had compli- 
ed with the previous requisitions of their charter, and that it had a legal existence. 
(Wood v. The Jefferson Co. Bank, 9 Cowan’s Rep. 194, 205.) See The State v. 
Buchanan, 1 Wright’s Rep. 233. 

The books of a corporation, a bank for instance, have been allowed as evidence for 
them, in suits against strangers, in aid of the testimony of a witness who had made an 
entry therein the truth of which was in question. (Farmers 8c Mechanics’ Bank v. 
Boraef, 1 Rawle, F52.) This seems, however, to have been upon the principle which 
allows memorandums, made of a transaction at the time, to go to the jury, under cer- 
tain circumstances, along with the testimony of the person who made it. (See ante, 
note 528, p. 750, 1, 2, 8cc.) The court slightly advert also, in support of their decis- 
ion, to the doctrine allowing previous consistent declarations of a witness to be given 
in evidence in corroboration of his oath. (See ante, note 533, p. 776, et seq.) In this 
respect the entries in the books of a corporation would obviously stand upon the same 
footing as a similar entry in a tradesman’s book. And there are many cases where 
the entries in the books of banks, have been both admitted, and rejected, upon grounds 
which are as well applicable to books of individuals. See several cases ante, note 490, 
p. 680, et seq. Also, ante, note 489, p. 674, et seq.; note 528, p. 750, 1, 2, 3. 

And it may be well to observe here, that these books of incorporated banks, &c. 
stand upon a different footing, generally, in this country, from the books of the Bank 
of England. The former are not public books, in the sense in which that term is un- 
derstood by the courts, except as among the members of the corporation. In other cases, 
the rules of admissibility in regard to them, as well as the mode of authenticating en- 
tries in them, are not essentially variant from those which relate to books of a mere 
private nature. (See Ridgway v. Farmers’ Bank of Bucks County, 12 Serg. 8c Rawle, 
256, 263; The Philadelphia Bank v. Officer, 12 Serg. 8c Rawle, 49; see also ante, 
note 490, p. 679, 680, 1 ; Courtney v. The Commonwealth, 5 Rand. 666 ; Angell & 
Ames on Corp. 406, 7, 8, 9.) 

The corporation of a city, and municipal corporations generally, differ from a 
private corporation, in respect to the matters we are considering. An agent of the 
corporation of the city of New-York, for instance, sued for acts done by order of the 
corporation, in removing obstructions in a street, may, in his individual capacity , avail 
himself of the minutes and books of the corporation in his defence. “ It” (the corpo- 
ration of the city) “ more nearly resembles,” say the court, adverting to the distinc- 
tion noticed, “ the legislature of an independent state, acting under a constitu- 
tion prescribing its powers. The acts of this corporation concern the rights of the in- 
habitants of the city ; it exercises a delegated power, not for its own emolument, but 
for the interests of its constituents ; and while it keeps within the limits of its authori- 
ty, the constituents are bound by the acts of the corporation. When the citizen wish- 
es to shew those acts, he must resort to the authentic record of them, which is the ori- 
ginal minutes of the corporation.” This, it seems, is the best evidence. (Denning v. 
Roome, 6 Wend. 651.) 

The official tax books of the corporation of the city of Washington, made up by the 
register, from the original returns of the assessors laid before the board of appeals, are 
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evidence to show the tax assessed upon an individual ; the assessors’ original returns 
need not be produced. (Ronkendorf v. Taylor’s lessee, 4 Peters* Rep. 349.) “The 
book was made out by an officer in pursuance of a duty expressly enjoined by law. 
This not only makes the tax book evidence, but the best evidence which can be giv- 
en of the facts it contains.” (Id.) In Kentucky, the minutes of the trustees of Louis- 
ville, and other towns in the commonwealth, are competent evidence on trials as to 
town property. Bnt there is no provision authorizing their verification by the clerk’s 
certificate. It would seem to follow then, say the court, that they ought to be verified 
by oath, and proved to be true copies from the real book of the trustees kept by the 
proper officer and recognized by the board as such. (Dudley v. Grayson, 6 Monroe, 
259.) But on writ of error, unless the objection to. the admissibility in the court be- 
low was distinctly on the ground that the paper was not sufficiently authenticated, 
the court will not notice it, but will only regard the objection as one of relevancy or 
competence. (Id.) 

The Virginia legislature, by statute, vested certain trustees with 100 acres of land, 
to be appropriated partly as a present to settlers and partly for the benefit of the pro- 
prietors ; held, that the books and other records of the trustees, (called in the case a cor- 
poration,) being first shown fo be in the hand-writing of the proper officers of the 
board, were admissible in evidence. The court said the trustees were established for 
public purposes ; and their books were the best evidence of their acts and proceedings. 
(Oivings v. Speed, 5 Wheat. 420.) And in Massachusetts, a proprietary book of an- 
cient date has been held admissible, without proving the entries by the clerk of the 
proprietors who made them. (The Proprietors of Monuraoi v. Rogers, I Mass. Rep- 
159. See Pitts v. Temple, 2 id. 538.) The sales book of the proprietors of Cincin- 
nati, has been admitted as to early sales. (Williams’ lessee v. Burnet, 1 Wright’s 
Rep. 53.) An ancient book of records of the town of Boston, entitled the book of pos- 
sessions, which, although not regularly authenticated, had been preserved among the 
records of the town, was held competent and sufficient evidence to establish ancient 
titles under allotments from the town. . (Rust v. The Boston Mill Corporation, 6 Pick. 
158.) A book of the proprietors of common lands, was allowed in evidence in tracing 
title, on a witness stating that it had been formerly in the possession of his grand fath- 
er, whose executor had it 30 years, and then delivered it to the witness ; the presump- 
tion from lapse of time being, say the court, that the witness had the lawful custody 
of it, and there being no evidence of the present existence of the proprietary with a 
clerk to keep the books and records; and there being no place appointed bylaw for 
the deposit of such books when a proprietary becomes extinct. (Tolman v. Emerson, 

4 Pick. 160, 163.) 

The town record books in New- Hampshire, may be used by selectmen in justify- 
ing their doings as such, to show their appointment by a meeting of the inhabitants; 
and also to show a tax voted at such meeting. (Bishop v. Cone, 3 N. Hamp. Rep. 
513.) See M’Fadden v. Kingsbury, 1 1 Wend. 669. The record of the appointment, 
and proof that the selectmen- had acted under it, was held in this case proper evidence 
to be submitted to the jury, as in favor of the selectmen, from which to infer that the 
meeting, at which the selectmen were appointed, was a legal one in all respects. (Bish- 
op v. Cone, supra.) It seems that a record like the above, when erroneous, may be 
admended by the clerk 60 as to conform to thetruth, by motion to the court on behalf 
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of the selectmen. - (Id. See Wells v. Battelle, 1 1 Mass. Rep. 477 ; Taylor v. Henry, 
* Pick. 897.) 


NOTE 801— p. 422. 

The chest of an incorporated company, kept by their clerk for the time being, is the 
proper custody for old documents relative to the admission of freemen and other acts 
of the company ; but the private house of a former deceased clerk, is not the proper 
custody for a convention dated in the reign of Ed. 4, between the then Prince of 
Wales and the corporation. (Shrewsbury v. Hart, 1 Carr. &. Payne, 114.) 


NOTE 802— p. 423. 

Several cases relating to the mode of authenticating these books were introduced 
ante, note 800> p. 1156, 7, 8. The book of a corporation must in general be identified ; 
and it must be shown that the book was kept and the entries were made by the prop- 
er officer, or some other person in hie necessary absence. (Highland Turnpike Co. 
v. M’Kean, 10 John. Rep. 154. Gaines v. The Tombeckbee Bank, 1 Alab. Rep. 
50.) It is not enough that the book is in the hand writing of a person stated therein 
to be secretary, and that the witness producing it received it from such person. (High- 
land Turnpike Co. v. M’Kean, supra.) Nor is it sufficient merely that the book is 
proved by a former secretary or clerk to have been handed down to him as the cor- 
poration book. (Martin v. Gunby, 2 Harr. &. John. 248.) 

As to the admissibility of bank-books, see ante, note 800, p. 1157. In England, 
mere sworn copies of the books of the bank of England are evidence. (See poet, p. 
424, of the text.) It is otherwise a? a general rule in respect to the books of banks iff 
the United States. In assumpsit against a bank on a bill drawn by its president, his 
authority to draw was denied. To prove one item in his case, the plaintiff offered 
examined copies from the discount book of the bank of Pennsylvania, a third person. 
Held, inadmissible ; as the original should be produced. The court denied that this 
came within the rule, that where an original is of a public nature and admissible in evi- 
dence, an examined copy is evidence, per se. To make it admissible, if so at all, 
there must be proof that the original was made by an officer of the bank ; the officer 
himself to prove this, if to be found, and if not, his hand writing to be proved. The 
court admitted the contrary rule as to the bank bf England ; but said that their books are 
truly of a public nature. But to give that name to the books of the banks of Pennsylva- 
nia, and on the same principle to those of incorporated insurance companies, &c., 
with which the country has been inundated, might produce serious consequences. 
“We know,” say the court, “ that these books are often badly kept; and it would be 
dangerous to admit copies in evidence when the originals may be easily had ; nor 
should the originals be admitted without proof by whom the entries were made.” 
(Ridgway v. Farmers Bank of Bucks County, 12 Serg. &. Rawle, 256, 263.) In 
Philadelphia Bank v. Officer, (12 Serg. & Rawle, 49,) it was held, that the entries in 
a book of an incorporated bank, were not admissible, as between third persons, to 
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show a deposite of money, unless it be first proved that the clerk who made the entries 
was dead, or beyond the reach of process; and this, though it was admitted that the 
entries in question were made by J. M. who was clerk at the time. The rule 
lias subsequently been laid down thus: t‘I take it to.be a general and estab- 
lished principle, that neither copies of the books of an incorporate bank, nor the books 
themselves, are admissible against any other than the bank, or without ptoof being 
first made by whom the entries in the book were made ; and that the proper witnesses 
to make such proof are the clerks by whom the entries were made, if to be found 
within the jurisdiction of the court, but if dead or out of the jurisdiction oi the court, 
proof may be made of their hand writing.” (Gochenauer v. Good, 3 Pennsyl. Rep. 
274, 280, by the court, Kennedy, J., delivering the opinion.) It seems, however, that 
where a bank is located at a great distance from the place of trial, or where the books 
are required to be in different places at the same time, an examined copy from the 
books, with proof that the original entries were made by an officer of the bank, (proved 
by bimself, if to be found, and if not, with proof of his hand writing,) would be compe- 
tent evidence. (Id. 280, 1.) 

Mere certified copies would not be admissible unless rendered so by statute. (Hal- 
lowell Sc Augusta Bank v x Hamlin, 14 Mass. Rep. 178.) 

In Massachusetts it has been said, that clerks of religious and other corporations, 
and other recording officers, may certify copies of their records; and in doing so, act 
under the obligation of an oath of office, and their certificates are evidence. (Oakes 
v. Hill, 14 Pick. Rep. 442. See Sawyer v. Baldwin, 11 Pick. Rep. 494; Stebbins v. 
Jennings, 10 id. 188.) The general rule, however, is otherwise, and, unless through 
the intervention of a statute, mere certified copies of corporation records and minutes 
are inadmissible^ (See Dudley v. Grayson, 6 Monroe, 259, stated ante, note 800. p. 
1158. Also The Hallowell &. Augusta Bank v. Hamlin, 14 Mass. Rep. 178, supra.) 
And note ; the proceedings of churches and ecclesiastical bodies, generally, may be 
proved by parol, though minutes be kept of them by their clerks. (Charleston v. Allen, 
6 Verm. Rep. 633, 639. Dow v. Hinesman, 2 Aik. Rep. 18, ante, note 793.) See Riddle 
v. Stevens, 2 Serg. Sc Rawle, 537, where the minutes of a presbytery were held evidence 
to prove certain facts; e. g. the suspension of a minister, on due complaint made ; but 
not to show the facts upon which it was founded. 

The record of a certificate of incorporation of a religious society, is not evidence of 
the fact of incorporation. The certificate itself must be produced. (Jackson, ex dem 
Walton, v. Leggett, 7 Wend. 377.) 

Where it was referred to the court to determine whetlter a book produced was 
the record of a church : it appearing that during the whole time it was kept, the min- 
isters of the parish and pastor of the church kept it wholly or principally, he be- 
ing the proper officer to keep such a record ; and being kept in form of a record, and 
containing a regular statement of the admission of members, the choice of officers, and 
the transaction of the regular business of the church ; held, that such book was to be 
considered the record book of the church. (Sawyer v. Baldwin, 11 Pick. Rep. 492.) 

As to the effect of lapse of time in dispensing with proof of the hand writing of the 
entries in corporation books, see Davies v. Morgan, 1 Prices’ P. C. 77, cited 2 Harr 
Dig. 1081. S. C. 1 Tyr. 457 ; 1 Crom. Sc Jer. 587. See also ante, note 800,. p. 
1158, where some cases were introduced bearing on this subject In an action for 
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toils claimed by the lessee of a corporation, an ancient schedule, produced from among' 
the muniments of the corporation* copies of which had been delivered to the lessee and 
acted upon by him, were held admissible evidence for the lessee. (Brett v. Beales, 1 
Mood. & Afalk. 419.) 

As to the necessity and mode of proving the seals of private corporations, see ante, 
note 716, p. 1062L See also that note in respect to the distinction between public and 
private corporations in this particular, and likewise between foreign and domestic 
00 € 8 « 


NOTE 803— p. 429. 

We have seen that in determining what mode of authentication should be reqdired 
in reference to judicial proceedings of a foreign country, the political situation of such 
country will be taken into consideration, (see ante, note 771, p. 1123, 4,) and for the 
purpose of ascertaining that, resort has been had to matters of general history. Ac- 
cordingly, in Hadfield v. Jameson, (2 Munf. Rep. 71,) Tucker, J., in a cake of this 
kind, regarded Edward’s History of the West Indies, produced by Mr. Wirt, as evi- 
dence of the condition of St. Domingo. 

The reason why public history is admitted as evidence, seems to be, that the facts 
necessary to be established are properly subjects of history, and because of the extreme 
difficulty, or utter impossibility of establishing the facts by other testimony. But facta 
which have recently transpired, and most be in the knowledge of persons living at the 
time, cannot be thus proved. (Per Hitchcock, J., in Morris v. Edwards, 1 Hamm* 
Rep. 209.) A particular custom cannot be thus proved. (Id.) And semble, that 
public history, not of the country at large, but of a particular town or city, is not evi- 
dence. (Id.) The book should be a general history; and Niehol’s History of Breck- 
nockshire, in England, was held inadmissible on a question of boundary, upon this 
ground. (Evans v. Getting, 6 Carr. & Payne, 686.) 

In Common wealth v. Alburger, (1 Whart. Rep. 469,) on a question of title to land 
in the city of Philadelphia, general histories, long treated as authentic, were held ad- 
missible as furnishing evidence of the concessions and agreements made by Wm. 
Penn, with the first purchasers of lands in the city. (Id. 475.) 

In Jack v. Martin, (12 Wend. 328,) Nelson, J. inclined to think, that the supreme 
court of New-York were warranted in taking judicial notice of the fact of the existence 
pf slavery in Louisiana, as a part of the public history of the country. 

A jury, however, it has been said, are not to be left entirely to their own informa- 
tion as to matters of history. Some proof must be adduced to them ; for they should 
all have the same proof to act upon, and not be left, each to his own stock of informa- 
tion, whether scanty or abundant, correct or erroneous. (Gregory v. Baugh, 4 Rand. 
611 .) In Mima Queen v. Hepburn, (7 C ranch, 296,) Marshall, C. J., adverting inci- 
dentally to this subject, remarked, that matters of general and public history may be. 
received without that full proof which is necessary for the establishment of a pri- 
vate fact. 

The case of Morris v. Lesse of Hartner’s heirs, (7 Peters’ Rep. 664,) is an instruc- 
tive one on several points relating to this subject. There the plaintiff* offered to read 
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from Dr. Drake’s work, called a “ Picture of Cincinnati,” the date of surveying and lay- 
ing out lots in that part of Cincinnati which lies cast of a particular reservation. The 
author was living, and had already been used by the defendants as a witness in re- 
spect to the location and boundary of the lots, they having taken his deposition. The 

circuit court received the evidence, aud the defendants excepted ; and the supreme 
court, on error, held the following language : “ If this exception were to be considered 
solely upon the general principles of the law of evidence, we should think it was well 
taken. All evidence of this sort must be considered as mere hearsay; and certainly, 
as hearsay, it is of no very satisfactory character. Historical facts, of general and 
public notoriety, may indeed Ik? proved by reputation; and reputation may be es- 
tablished by historical works of known character and accuracy. But evidence of 
this sort is confined in a great measure to ancient facts, which do not presuppose 
better evidence in existence ; and where, from the nature of the transactions, or the 
remoteness of the period, or the public and general reception of the facts, a just foun- 
dation is laid for general confidence. But the work of a living author, who is within 
reach of process of tiie court, can hardly be deemed of this nature. He may be called 
as a witness. He may be examined as to the sources and accuracy of his informa- 
tion ; and especially if the facts which he relates are of a recent date, and may be 
fairly presumed within the knowledge of many living persons from whom he has de- 
rived his materials ; there would seem to be cogent reasons to say that his book was'’ 
not, under such circumstances, the best evidence within the reach of the parties.” (Id. 
p. 558, 9.) Dr. Drake’s testimony, however, in the depositions on the part of the de- 
fendants, having already been used by them, and he having stated therein, among oth- 
er things, that he was present when the city surveyor made the survey of a part of the 
city called the foundation of Fort W. ; that afterwards, in preparing a plat of the town, 
for the “ Picture of Cincinnati,” he took great pains to lay down the site of the fort 
correctly ; and having also testified to various things, on inquiries made by tl)e de- 
fendants respecting the surveying and laying out of the lots; held, that his book was 
proper evidence for the plaintiffs. His remarks in it as to the date of the surveying, 
&c., (comprehended in the scope of his testimony.) might be serviceable in ex- 
plaining, qualifying, and controlling his testimony. At all events, the plaintiffs 
might properly refer to the book to show statements which might affect the results 
of his testimony. (Id. p. 559, 560.) 


NOTE 804— p.. 424. 

Besides the documents adverted to in our preceding notes under this head, many 
others, partaking more or less of a public character, are evidence, in virtue of various 
statutes and local usages in the United States. We shall not attempt any thing like 
a general enumeration of them, but merely set down here some few of such os have 
occurred in the course of our previous researches, noting the cases relating to them in 
a very general way. 

Surveys, maps, plats, and other papers, filed or on record in the land office, are fre- 
quently resorted to in tracing title. The following authorities will exhibit much of 
the doctrine on this subject, particularly as it prevails in Pennsylvania, where questions 
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respecting the admissibility and competency of surveys, 8tc. seem often to have arisen. 
Fathergill’s lessee v. Stover, 1 Dali. 7. Shield’s lessee v. Stover, 2 Yeates’ Rep. 219. 
Hewes’ lessee v. M’Dowall, 1 Dali. Rep. 5. Master’s lessee v. Shute, 2 id. 81. Bid- 
dle’s lessee v. Shippen, 1 id. 19. Hurst v. Dippo, 1 Dali. Rep. 20. Penn’s lessee v. 
Inham, 3 Wash. C. C. Rep. 90. Salmon v. Ranee, 3 Serg. & Rawle, 315. Grif- 
feth’s lessee v. Evans, 1 Peters’ G. C. Rep. 166. M’CIemens v. Graham, 2 Serg. & 
Rawle, 460. Griffith’s lessee v. Tunckhouser, 1 Peters’ C.C. Rep. 418. Todd’s les- 
see v. Ockerman, 1 Yeates’ Rep. 295. Jones v. Bache, 3 Wash. C. C. Rep. 199. 
Morris’ lessee v. Vanderen, 1 Dali. 64. Penn’s lesse v. Hartman, 2 id. 230. Burd v. 
Seabold, 6 Serg. & Rawle, 137. Motz v. Bolard, id. 210. Eddy’s lessee v. Faulkner, 
3 Yeates’ Rep. 580. 1 Binn. 188, S. C. Torry’s lessee v. Beardsly, 4 Wash. C. C. 

Rep. 242. M’Kelry v. Gilleland, 1 Watts’ Rep. 312. Burchfield v. M’Cauley, id. 9. 
Snyder v. Bowman, 4 id. 132. Zerbe v. Schall, id. 138. M’Cormick v. M’Murtrie, 
id. 193. Martz v. Hartley, id. 261. Bellas v. Levan, id. 264. M’Call v. Sybert, id. 431. 
Beeson v. Hutchinson, id. 442. Keene v. Lownsbury, 5 id. 348. Frey tag v. Powell, 
1 Whart. 536. Goddard v. Glonninger, id. 209. Gardeneir v. Marcy, 5 Watts’ 
Rep. 337. Ross v. Barker, id. 391. Steinmctz v. Logan, id. 518. Smith v. Collins, 
id. 505. Lindsay v. Scroggs, 2 Rawle, 141. Wilson v. Stoner, 9 Serg. 8c Rawle, 39. 
Galt v. Galloway, 4 Peters’ Rep. 332. Sec Coxe’s Dig. p. 682, et seq. ; Chirac v. 
Reincker, 2 Pet. 613. » 

Articles of agreement between Lord Baltimore, proprietary of Maryland, and 
Thomas and Richard Penn, proprietaries of Pennsylvania, settling the boundaries be- 
tween the two provinces, were admitted in evidence in Pennsylvania, being regarded 
in the light of a stale paper well known by the courts of justice. (Ross’s lesse v. 
Cuthshall, l Binn. Rep. 399.) 

A certified copy of the list of first purchasers under Wm. Penn, is good evidence in 
that state, the original being on file in the surveyor general's office. (Commonwealth 
v. Alburger, 1 Whart. Rep. 469. Hurst v. Dippo, 1 Dali. 20. Kingston v. Lesley, 
10 Serg. &. Rawle, 387.) Indeed, by statute, (9th April, 1781,) copies of all records 
and papers of the land office, are as good evidence as the originals. (Commonwealth 
v. Alburger, 1 Whart. 473, 4.) 

The plat of the lots in the city of Cincinnati, which had been recorded, and on which 
the streets and alleys were designated, and which had been generally recognized and 
used in the surveys of lots laid down in the same, has been received in evidence. (Mor- 
ris v. Lessee ofHarmer’s heirs, 7 Peters, 554. See Chirac v. Reinecker, 2 id. 613.) 

Exemplifications of public grants of lands by the state, are evidence. And in New- 
York it is no objection to such exemplification of a patent granted in 1787, that the 
name of the governor of the state pro tern, does not appear subscribed to it, nor that 
the letters L. S. designating the place of the great seal do not appear upon it ; it being 
judicially known, that at that period, and long after, the seal was appended to patents, 
instead of being impressed upon them ; and the legal presumption being that no patent 
would be issued or recorded unless executed in due form of law. (Williams v. Shel- 
don, 10 Wend. 654.) See Hedden v. Overton, 4 Bibb’s Rep. 406. The great seal 
authenticates the patent, and, it seems, is, per se, to be regarded as prima facie evidence 
that the patent has been approved by the commissioners of the land office, and was 
issued by theirdirection. (Williams v. Sheldon, supra. See Jackson, ex dem. Norton, 
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v. SbcldoD, 5 Cowen’s Rep. 460.) Public grants under the great seal are evidence 
upon common law principles, and independent of any statute. (Patterson v. Winn, 6 
Peters’ Rep. 241.) 

As to the mode of authenticating grants or patents from the United States, see act 
jofcongres8 of Jan. 23, 1823, Ing. Abr. 376. 

A' book purporting to contain the proceedings of the commissioners of forfeitures 
in New-York, but not proved ever to have been in their possession, though found Jn 
the clerk’s office in 1806, and having been iliere 17 years, is not admissible in evidence 
to shew a sale by the commissioners; nor will a conveyance be presumed, even where 
such a book is shown to be genuine, unless the requisites of the statute creating the 
commissioners and defining their duty, appear to have been complied with by the pur- 
chaser, and the certificate state that a conveyance was given. (Jackson, ex dem. 
Williams, v. Miller, 6 Cowen’s Rep. 751.) 

In New- Jersey, Sharp’s book of surveys, containing maps, surveys, kc. has always 
be6n deemed admissible in deducing titles under the West Jersey proprietors. (Dene 
v. Pond, 1 Coxe’s Rep. 379.) And sworn copies of surveys from public offices ars evi- 
dence in that state. (Id.) 

tMunt’s Coast Pilot and Bowditch’s Navigator have been allowed as evidence to 
show the situation of the tide at a given time and place, without proving their correct- 
ness. (Green v. Aspinwall, 1 City HallRec. 11, 14.) 

And the Directory of the city of New-York has been used, no objection being made, 
in identifying the grantor in a deed. (Jackson, ex dem. Woodruff, v. Cody, 9 Cow- 
en’s Rep. 140, 144.) 

An orderly- book of a company of militia, is evidence, in Massachusetts, of the time and 
place at which the company were ordered to assemble, and of the non-appearance of 
members. (Cobb v. Lucas, 15 Pick. 7.) The neglect of the clerk to record the order 
wjll not be an excuse for non-appearance. (Id.) 

A paper purporting to be a pardon of a person granted by the governor of a state, 
tinder his signature and the great seal, has been held admissible without other proof 
authenticating it, (United States v. Wilson, 1 Baldw. Rep. 91.) 

As to transcripts of accounts, kc. from the treasury department of the generalgov- 
ernment, in certain cases, and of bonds, kc. on file and connected with such accounts, 
see act of congress, 3d March, 1797, § 2, Ing. Abr. 559. in connection with State v. 
Jones, 8 Peters’ Rep, 375, United States v. Buford, 3 id. 12, Cox v. The United 
States, 6 id. 172, Bleecker v. Bond, 3 Wash. C. C. Rep. 529, United States v. Patter- 
son, 1 Gilpin’s Rep. 44. In Kentucky, a paper purporting to be a copy from the 
treasury department of the United States, of an adjudication of a claim for a horse lost 
in the late war, by the commissioner of claims, certified by the auditor of the depart- 
ment, but not under seal, was held inadmissible. The court concede that no evidence 
should be required in a state aourt, as to documents from a public office of the U. States, 
save such as would be required in the U. States courts; u hut we are aware,” say 
they, “of no decision which admitted voucliers when not authenticated by the seal.” 
(Wickliffe v. Hill, l Litt. Rep. 330.) 

The act of congress of February 21, 1799, provides, that the description or specifi- 
cation of a patent of an invention shall be filed in the office of the secretary of state, and 
that oertiied copies thereof shall be evidence. (log. Abr. 480, § 4.) The law being 
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silent at to the letters patent themselves, they stand upon the common law ground, and 
an exemplification of them by the secretary, under the seal of his department, is com- 
petent evidence. (Peck v. Farrington, 9 Wend. 44.) So the letters patent may be 
proved by a sworn copy. (Id.) 


NOTE 805— p. 424. 

Such is the general nrie as to all entries in public books. (Jackson, ex dem. Bo- 
gart, v. King, 5 Cowen’s Rep. 238. Stoever v. Whitman’s lessee, 6 Binn. Rep. 416. 
United States v. Johns, 4 Dali. Rep. 41 2, 415. Dudley v. Grayson, 6 Monroe’s Rep. 
259. Welsh v. Crawford, 14 Serg. & Rawle, 440. M’Carty v. Sherman, 8 John. 
Rep. 429. Peney v. Gilliland, 1 Wright’s Rep. 88. Tubb v. Madding, 1 Alab. Rep. 
129, ISO. Peck v. Farrington, 9 Wend. 44, 45.) In New-York, it has been said that 
a justice’s docket is a private and not a public book. (Wickware v. Bryan, 1 1 Wend. 
545, 546, 7, per Savage, C. J.) But quere ; see ante, note 764, p. 1111, 1112, and 
the cases there cited relating to this point. 

Mere certified or office copies, however, from such books, are not evidence, 
unless where the officer is authorized to give out or certify copies. (Stoever v. 
Whitman’s lessee, 6 Binn. 416. Dudley v; Grayson, 6 Monroe, ^61, 2. Schnertzell 
v. Young, 8 Harr. & M’Hen. 502. Donohoo’s lessee, v. Brannon, 1 Tenn. Rep. 828. 
The Hallowejl Sc Augusta Bank v. Hamlin, 14 Mass. Rep. 178. Sampson v. Over- 
ton, 4 Bibb, 409.) Where an officer is authorized to authenticate copies, and to act 
generally by deputy, his deputy may authenticate them. But not a mere clerk in the 
office, though it be necessary that he be sworn before he can act as such clerk. 
(Sampson v. Overton, 4 Bibb, 409.) The officer ought to state the character in 
which he certifies or does the act. But the omission to do this will not generally ren- 
der his certificate inadmissible. The law has been said to be, that the court may 
know officially all officers known to the laws of the state, of whose appointment there 
is a record. But still it seems they may require proof, when he has not stated his 
official character, and it nowhere appears in the certificate ; but when it does so ap- 
pear, the law will presume that he possesses such character until the contrary ap- 
pears. (Donohoo’s lessee v. Brannon. 1 Tenn. Rep. 327.) On this subject, see ante, 
note 475, p. 627, 8. Commissioners v. Ross, S Binn. 541. In general, it seems, the 
copy should come from the officer whose duty it is to keep the original. (United 
States v. Perchmau, 7 Peters’ Rep. 85 5 see ante, note 702, p. J047.) 


NOTE 806— p. 424. 

But where the question arises as to the genuiness of a signature to a transfer made 
on a book of the bank of England, the book itself must be produced. (Auriol v. Smith, 
18 Ves. 197.) 

Examined copies of bank books are not generally evidence in the'TJnited States; 
not being regarded in the light of public books like those of the bank of England. (See 
ante, note 600, p. 1157; also ante, note p. 902, .1150, 1160.) 
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NOTE 807— p. 424. 
See Rowe v. Brenton, 3 Mann. & Ryl. 297, S. P. 


NOTE 808— p. 425. 

As to books and records in public offices in other states, it is provided by act of con- 
gress, that all records and exemplifications of office books which are or may be kept in 
any public office of any state, not appertaining to a court, shall be proved or admitted 
in any other court or office in any other state, by the attestation of the keeper of tlie 
said records or books and the seal of his office thereunto annexed, if there be a seal, 
together with a certificate of ^he presiding justice of the court of the county or district, 
as the case may be, in which such office is or may be kept ; or of the governor, the 
secretary of state, the chancellor or the keeper of the great seal of the state, that the 
said attestation is in due form, and by the proper officer ^ and the said certificate, if 
given by the presiding justice of a court, shall be further authenticated by the clerk or 
prothonolary of the said court, who shajl certify that the said presiding justice is duly 
commissioned and qualified ; or if the said certificate is given by the governor, the 
Secretary of state, the chancellor or keeper of the great seal, it shall be under the great 
sealof the state in which the said certificate is made. And the said records and ex- 
emplifiations shall have such faith and credit given to them in every court and office 
within the United States, as they have by law or usage in the courts or offices of the 
state from whence the same are or shall be taken. (Act of April 27th, 1804. 3 L. U. 
States, 621, § 1. Ing. Abr. 299.) The foregoing provisions are declared applicable 
to the records and office books of the respective territories of the U. S., and the coun 
tries subject to the jurisdiction thereof, no less than to those of the several stales. 
(Id. § 2.) 

In Henthom v. Doe, (1 Blackf. Rep. 157,) a copy of a Virginia patent, attested by 
the register of the land office with his seal affixed thereto, to which was added the 
certificate of the governor with tl>e great seal of the state, certifyingtothe official char- 
acter of the register of the land office, but omitting to state that his attestation was in 
due form, was held inadmissible. It seems that the part of the authentication omitted 
in the above case is indispensible. (Id.) See ante, note 771, p. 1132, 3. 

In Massachusetts, a sworn copy of a map made by a surveyor appointed by the leg- 
islature of New-York to make the survey, the original being on file in the office of the 
secretary of the state of New-York, was held competent evidence. (Smith v. Strong, 
14 Pick. Rep. 128.) It was verified in this case by the oath of the surveyor himself. 

As to proof of deeds, wills, &c., registered or recorded in books kept in public offices 
in the neighboring states, they will be treated of under subsequent heads. 


NOTE 809— p. 426. 

In a note to Btowne v. Cumming, (10 Barn & Cress. 70, n. (6).) the reporter says : 
“ Holt, C. J., was present at the trial of Lord Pretton ; but he there does not deny 
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that a party acquitted of felony has a right to a copy of an indictment for the purpose 
of using it in evidence, although he refused it to a prisoner about to take his trial for 
the offence charged in the indictment.” It is further said, that the distinction between 
cases of indictments for felony, and those of indictments for misdemeanors, seems to 
rest entirely upon the order of the judges made at the Old Bailey, as reported by Ke- 
lyng ; and a quere is added, as to the power of the judges thus to alter the law. (Id.) 

The doctrine of the text appears to have been acted on in an early case in New- 
York ; and a motion to the supreme court was there made for a copy of the indict- 
ment in order to ground an action for a malicious prosecution. (The People v. 
Pollyon, 2 Cain. Rep. 202.) We are aware of no subsequent case in which such a 
motion was either made or deemed necessaiy. 

How far the doctrine has been recognized in Pennsylvania, will be seen by Gray v. 
Pentland, (2 Serg. & Rawle, 23,) where the court acted on a principle which was 
considered analogous to that on which the English rule proceeds. (See id. 32, per 
Tilgham, C. J.) 


NOTE 810— p. 426. 

See Gresley’s Eq. Ev. 115. 

In Browne v. Cumraing, (10 Barn. & Cress. 70,) a rule had been obtained by the 
attorney general, to restrain the plaintiff from using a copy of an indictment for felony 
as evidence, which it was alleged had been obtained through mistake or misrepresent- 
ation ; upon showing cause, however, the rule was discharged, on the ground that 
there had not been such mistake or misrepresentation as to call for the court’s inter- 
ference. 


NOTE 811— p. 427. 

In New-York, it is provided by statute, that" Every person indicted for any offence, 
who shall have been arrested upon process issued upon such indictment, or who shall 
have duly entered into recognizance to appear and answer to such indictment, shall, 
on demand, and on paying the fees allowed by law therefor, be entitled to a copy of the 
indictment, and of all endorsements thereon.” (2 R. S. 728, § 53.) 


NOTE 812— p. 428. 

See Greeley’s Eq. E v. 1 1 5, 11 6. 

In New-York, the law makes it the duty of a justice of the peace to give out tran- 
scripts of proceedings had in causes tried before him, that they may be used as evi- 
dence ; and also of certain judgments rendered by him, for the purpose of filing in the 
clerk’s office, and thus creating a lien upon real estate. (2 R. 8. 247, § 127. Id. p. 
269; §§ 245, 6, et seq.) It has been said that it is no part of his official duty to furnish 
copies to parties in order to enable them to appeal, &c. (Wickware v. Bryan, 1 1 
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Wend. 545, 6, 7.) In the same case it was remarked by Savage, C. J., delivering 
the opinion, that “ Parties may indeed inspect and examine his [the justice’s] docket, 
by his permission , for that docket is a private book, not a public record.” (Id.) Quere, 
however ; is not a justice’s docket (especially where, as in New- York, the statute ex- 
pressly requires him to keep one, and prescribes what it shall contain) a public book, and 
to be treated as such in regard to the right of inspection ? (See ante, note 764, p. 
1111,1112, and the cases there cited.) 


NOTE 813 — p. 428. 

A bishop’s registry of presentation is a public book ; and a mandamus lies to him to 
grant inspection of it to one claiming a right to present to a vacant living. (Finch v. 
Ely, (Bishop,) 2 Mann. & Ryl. 127. Rex v. Ely, (Bishop,) 8 Barn. & Cress. 112.) 


NOTE 814— p. 430. 

The books of a corporation are public with respect to its members, but private in 
regard to third persons. (Gresley’s Eq. Ev. 116.) 

In New-York, each director of a bank has a right to inspect the books of the bank ; 
nor can the board of directors, by resolution or by-law, take away such right, even al- 
though they believe the director hostile to the interests of the institution : and it was 
accordingly held, where the cashier had refused to permit a director to inspect the dis- 
count book, that a mandamus lay, commanding the cashier to submit the book to his 
inspection, although the cashier’s conduct had been approbated by a resolution of the 
board of directors, who also directed the cashier and clerks, in the same resolution, not 
to allow 6uch director to inspect the discount book. (The People v. Throop, 12 Wend. 
183.) The mandamus, in such case, need not be directed to the board ; but is prop- 
erly directed to the cashier . (Id.) 

In Massachusetts, a bank depositor has a right, on proper occasions, to inspect the 
books of the bank ; the bank officers having charge of them being so far agents of both 
parties. (Commonwealth v. Knapp, 3 Pick. Rep. 96.) 

In a civil suit in England, touching the validity of a parish vote, the plaintiff, a pa- 
rishioner, is entitled to inspect the parish books. (Newell v. Simpkin, 6 Bing. 565 ; 
4 Moore & Payne, 395.) So held, in an action of trespass for turning the plaintiff 
out of the vestry room. (Id.) 


NOTE 815— p. 431. 

In trespass, for entering to distrain for poor rates, the defendant (who acted on the 
behalf of the parish officers) averred, in justification, that the plaintiff’s house was 
within the parish, which the plaintiff denied : held, that the plaintiff could not demand 
an inspection of the parish books, under the circumstances, on the ground merely that the 
defendant alleged him to be a parishioner. (Burrell v. Nicholson, 3 Barn. & Adolph. 649.) 
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Under a bill of discovery, in aid of an action to try whether the plaintiffs house was 
within the limits of a certain parish, and therefore liable to the parochial rates, the court 
ordered defendants, the parish officers, to produce for his inspection the rale books, ac- 
count books, minute books, orders, and other documents which related to the matter 
in question, and were admitted by their answer to be in their possession. (Burrell v. 
Nicholson, 1 Mylne & Keene, 680.) 


NOTE 816— p. 432. 

Where an indictment was preferred against a county, at the instance of the inhabit- 
ants of a parish, for not repairing a bridge, and the quest ion intended to be raised was 
whether the inhabitants oftlie parish or those of the county were liable to repair it; 
the court refused to compel the parish to allow the county to inspect the parish books 
and documents relating to the bridge. (The King v. Buckingham, 8 Barn. & Cress. 
875.) They viewed it like the common case of one litigant party endeavoring to 
compel his adversary to produce his own private books as evidence against him- 
self. (Id.) 

Defendants, sued by a corporation for making, while directors, false entries in the 
books of the corporation, were held not entitled to inspect the books of the corporation, 
without an affidavit that such inspection was necessary to their defence. (Imperial 
Gas Co. v. Clarke, 7 Bing. 95.) 

“The general rule, no doubt, exempts a party from producing papers to his oppo- 
nent, unless he can be considered to hold them in the character of a trustee ; but there 
are exceptions to the rule ; and, in the case of corporations, a parly has been entitled 
to have access to by-laws and the like.” (Per Tindal, C. J., id.) 

In New-York, the courts have made no distinction, it seems, between corporations 
and private persons in this respect. They will neither compel the one nor the other to 
furnish evidence against himself, in this way, except in certain cases; as where the 
paper to be inspected or copied is the immediate foundation of the action ; and in a few 
other cases depending on peculiar circumstances. (The Bank of Utica v. Hillard, 6 
Cowen’s Rep. 62. See S. C., 5 id. 419. Willis v. Bailey, 19 John. Rep. 208. Law- 
rence v. The Ocean Ins. Co. 11 id. 249, n.) The New-York doctrine on this entire 
subject depends now upon general rules, adopted by the supreme court, and will be 
treated of uuder the subsequent head of “ proof of deeds, agreements, &c.” 


NOTE 817— p. 432. 

See The King v. Buckingham, 8 Barn. & Cress. 375. S. C., 2 Mann. & Ryl. 412. 


NOTE 818— p. 433. 

See Rex v. Clean, 7 Dowl. & Ryl. 393. 4 Barn. &, Cress. 899, S. C. 
Vol. I.* 147 
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NOTE 819— p. 434. - 

In New-Vork, the relator, a bank director, in the case of the People v. Throop, 15 
Wend. 183, stated ante, note 814, obtained a rule in the first instance that the 
cashier submit the discount book to his inspection, or shew cause why a mandamus 
should not issue. The affidavit upon which this rule was obtained, stated merely that 
the relator was a director in the bank, and that the cashier had refused to permit him 
to inspect the discount book. Several points of practice were settled by the court for 
such cases ; and among others, that on shewing cause, the relator holds the affirma- 
tive. It was also decided that where cause is shown, but not satisfactorily, a mandamus 
will be awarded in the first instance ; but the party proceeded against will be allowed 
to make up a record pro fonna , for the purpose of suing out a writ of error. 


NOTE 820— p. 435. 

The court will not grant an application by members of a corporate body for a man- 
damus to inspect the documents of a corporation, unless it be shown that such inspec- 
tion is necessary with reference to some specific dispute or question depending, in 
which the parties applying are interested ; and the inspection will then only be grant* 
cd to such extent as may be necessary for the particular occasion. (The King v. War- 
dens of the Merchant Tailors’ Company, 2 Barn. &, Adolph. 115.) 

To ground an application for a mandamus to inspect books, quere, whether it is 
sufficient to show, that the party entitled to inspect demanded liberty to do so, that bis 
claim was disputed, but inspection offered him as a favor, and that he refused to ac- 
cept it otherwise than as a right. (Per Denman, C. J., in The King v. Trustees oi 
the Northleach and W. Roads, 5 Barn. & Adolph. 997.) 


NOTE 821— p. 436. 

For the form of a suhpeena duces tecum and the ticket, see ante, note 5, p. 1 1. See 
also the form recommended by Mr. Chitty, 3 Chitty’s Gen. Prac. 829, n. (v.) For 
the form in the English courts of equity, see Gresley’s Eq. Ev. 75 d. (p.) 

It has been recommended that the subpoena, in addition to the usual clause, 
should in express terms require the witness to search , as this would prevent a not un- 
frequent excuse that the witness was unaware that it was his duty to search. (See 3 
Chitty’s Gen. Prac. 828.) We are not apprised of any decision, however, showing 
that such extraordinary requisition is necessary even for the purpose mentioned. * A 
subpoena to attend merely, does not lay the witness under an obligation to search* or 
bring with him any documents, even though he be at the same time served with a no- 
tioe to produce. (Id. 830. Parry v. May, 1 Mood. &, Rob. 279.) 

It is believed that this writ generally issues of course. But in Pennsylvania it is said 
not to be warranted, without a special application. (Per Tilghman, C. J., in Gray v. 
Pentland, 2 Serg. & Rawle, 31.) 
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NOTE 822 — p. 456. 

The witness may be compelled to produce the writing or paper, which he has thus 
been required to bring for wDrd, without being sworn. (Davis v. Dale, 1 Mood. & 
Malk. 514. S. C., 4 Carr. & Payne, 335. Somers v. Moseley, 4 Tyr. 158 ; 2 Crom. 
& M. 477. Perry v. Gibson, 1 Adol. & Ellis, 48.) On an indictment for perjury, a 
sheriff’s officer had been subpeenaed to produce a warrant of the sheriff ; and after ar- 
gument he was ordered to do so without being sworn. (Murlis’ case, 1 Mood. & 
Malk. 515.) See further in respect to the same subject, Rush v. Smith, 1 Crom. M. &, 
R. 94; also ante, note 510, p. 730; Rose. Cr. Ev. 128. The above cases may be 
consulted as showing, in what instances, and how far a person subpoenaed to produce 
a paper, and sworn for that purpose, may be cross-examined. See likewise ante, p. 
275 of the text; and Wood v. Connell, 2 Whart. Rep. 542, 562. 

As to the attachment for not obeying the subpoena daces tecum , see ante, note 5, p. 
11,12; also ante, note 30, p. 24, et seq. There seems to be no distinction, in principle, 
between compelling a witness to produce a document in his possession, under a sub- 
poena duces tetum , in a case where the party calling him has a right to use the docu- 
ment in evidence, and compelling him to give testimony when the facts lie in his own 
knowledge. A subpoena duces tecum is now regarded as a writ of compulsory obliga- 
tion, which the court has power to issue, and which the witness is bound to obey ; 
and obedience to it will be enforced by proper process to compel the production of the 
paper, when the witness has no lawful or reasonable excuse for withholding it. (Per 
Shaw, C. J., in Bull v. Loveland, 10 Pick. 9, 14.) 


NOTE 823— p.436. 

See United States v. Reyburn, 6 Peters’ Rep. 552, 366 ; also several cases cited 
post, note 832. 


NOTE 824— p. 436. 

Thequestion whether the witness is bound to obey the subpeena by the production 
of the paper, is one for the court, after the witness has been sworn, or has been brought 
up on an attachment. (See ante, note 5, p. 12.) 

Under what circumstances a witness is bound, upon process of this character, to 
produce a paper or document in his possession, has frequently been the subject of con- 
sideration by the courts. The analogy adverted to in the text seems in the main a 
safe guide on questions of this sort ; for as every man is, in furtherance of justice, bound 
to disclose all the facts within his knowledge which do not tend to his crimination; 
upon the very same principle it should seem he is likewise bound, as a general rule, to 
produce such documents as are essential to the discovery of truth and the great ends 
of justice. But as he is protected from answering questions, the answers to which may 
subject him in penal responsibility, so he ought not to be compelled to produce any 
document in his possession, where the production would be attended with similar con- 
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sequences. (2 Stark. Ev. 87, 6th Am. ed.) In this view our previous observations 
and citations of authority respecting the privilege of witnesses, extending from note 
514, p. 734, to note 525, p. 749, may be made available on the present subject. 

The analogy, however, according to several English decisions, is not perfect. 
“ There seems in one respect,” says Mr. Starkie, “ to be a distinction between com- 
pelling a witness to answer orally, and obliging him to produce a written document, 
lie must answer questions, although the answer may render him civilly responsible ; 
but it seems he is not compellable to produce title-deeds or any other documents which 
belong to him, where the production might prejudice his civil rights. And this is, as 
it seems, a rule of legal policy, founded upon a consideration of the great inconvenience 
and mischief to individuals which might and would result to them from compelling them 
to disclose their titles, by the production of their title-deeds or other private docu- 
ments,” (1 Starkie’s Ev. 87, 6th Am. ed.) Accordingly, in Rex v. Hunter, (3 Carr. 
& Payne, 591,) after a hill of indictment had been presented to a grand jury for forging 
a deed, the grand jury came into court and stated that a lady, who was a witness on 
the indictment, had refused to produce certain deeds, which it was material for the 
grand jury to see ; neither of them, however, being the deed alleged to have been 
forged : and the question was put to the court whether she could be compelled to pro- 
duce them. Mr. Justice Park, after conference with his associate, told the grand jury, 
that if these deeds formed part of the evidence of this lady's title to any part of her 
own estate, they could not compel her to produce them; hut that if it should appear 
they did not relate to the title of any part of her estate, then she was hound to produce 
them. (See also S. P., Pickering v. Noyes, 1 Carr. &. Payne, 262; Roberts v. Simp- 
son, 2 Stark. Rep 203; also, see Doe, dem. Courtail, v. Thomas, 9 Barn. & Cress. 
288, per Tenterden, C. J. ; Harris v. Hill, Dowl. &. Ryl. N. P. Cas. 17.) See post, 
note 830, p. 1177. One who has advanced money on a lease, and who holds it as his 
security, is not bound to produce it under a subpaina duces tecum. (Mills v. Oddv, 6 
Carr. &, Payne, 728.) A person having a lien merely on papers, may be compelled, 
notwithstanding this, to produce them ; but if he fears they will he abstracted, he is 
allowed to stand by and watch in court while they are in use. (Thompson v. Mosley, 
5 Carr. &, Payne, 501.) Where a witness, called to produce an assignment, objected 
to doing so, on the ground that he held it as security and the production of it would 
affect his interest, Abbott, C. J., refused to compel him. A question was reserved as 
to* the propriety of the refusal, but the court waived it, and disposed of the case upon 
other grounds. (Schlencker v. Moxey, 3 Barn. &, Cress. 789 ; S. C , 5 Dowl. &Ryl. 
747.) A kindred principle has been acted upon in Massachusetts. There, an actiou 
was brought upon a promissory note, which was in the hands of W., a third person. 
W. was served with a subpoena duces tecum on the part of the plaintiff*, requiring him 
to produce it; but this lie declined doing unless ordered bv the court. He testified 
that the defendant, a mechanic, assigned his property to him, (W.) who was a creditor, 
and that the plaintiffs and the other creditors put their demands, including the note in 
question, into his (W.’s) hands for collection, under an agreement that he(W.) might 
furnish stock to the defendant to work up for the benefit of the creditors, and that the 
proceeds of all the property should be applied first, to the re-payment of the advances 
made by the witness, and the surplus to the demands of the creditors ; he further tes- 
tified that a large sum was due him on account of such advances. The court express- 
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ed themselves clearly of opinion, that under these circumstances, the witness had such 
an equitable interest in the note, and such a right to the custody of it, that he ought not 
to be compelled to produce it for the purpose required, viz. that of maintaining the suit, 
add thereby fixing a lien, by attachment, upon the funds placed in his hands for the 
common benefit of all the creditors. (Bull v. Loveland, 10 Pick. Rep. 9, 15.) In 
South Carolina, a security in a sheriff’s bond was compelled to produce the books of 
his principal (who had died insolvent) on a subpoena duces tecum , notwithstanding he 
was apprehensive of danger to himself from the production in the way of suits upon the 
bond. (Hawkins’ ex’r v. Sumpter, 4 Dess. Eq. Rep. 446. See S. C. id. 102.) 

This privilege, however, in the cases mentioned, is that of the witness, who may re- 
fuse the production or not ; counsel cannot raise the objection. (Mills v. Oddy, 6 
Carr. & Payne, 728.) 

Attornies and solicitors, who hold the papers of their clients, cannot be compelled, 
under a subpoena duces tecum , to produce them, in a controversy between third per- 
sons, except where their clients would be compelled. (Mills v. Oddy, 6 Carr. & Payne, 
728, per Park, B. 1 Stark. Ev. 87, 8, 6th Am. ed. See ante, p. 141, 2, 3 of the text, 
and the notes under that head, for various cases in which this doctrine has been ap- 
plied ; also ante, note 5, p. 1 1, 12 ; Bothomley v. Usborne, Peak. add. Cas. 101 ; Bate 
v. Kinsey, 1 Crom. M. & R. 38 ; S. C. in note (a) to Mills v. Oddy, supra ; Bateson 
v. Hartsink, 4 Esp. Rep. 43 ; Harris v. Hill, Dowl. & Ryl. N. P. Cas. 17 ; Fury v. 
Smith, l Hud. & Brooke, 749.) In respect to this privilege, as it regards the clerks of 
solicitors and attornies, see ante, note 282, p. 289 ; Mills v. Oddy, 6 Carr. & Payne, 728. 

But where the client would be compelled to produce papers under this subpoena,* his 
attorney may in like manner be compelled, when they are in his custody. (Doe, dem. 
Courtail, v. Thomas, 9 Barn. & Cress. 289.) And in such case, it is no protection to 
the attorney that he received the papers confidentially. (Id.) Otherwise, however, 
where he is the attorney for the party whose cause is on trial, and received the papers 
confidentially in that character. (See ante, note 279, p. 276 ; Durkee v. Leland, 4 
IVerm. Rep. 612; but see John v. John, 1 Wright’s Rep. 584, 585, 6.) Nor can he 
then be obliged to testify to the contents. (Dale v. Livingston, 4 Wend. 558. Bo- 
tbomley v. Usborne, Peake’s add. Cas. 99, 101, and note (a). And, semUe , that the 
«an»e rule prevails in respect to the attorney of a third i>erson who has received papers 
from his client confidentially which the latter could not be compelled to produce. (See 
note, note 279, 280, p. 277, 8.) But if the attorney in such case be compelled to give 
parol evidence of the contents, the parties to the suit have no right to object ; even 
upon the supposition that the judge acted erroneously. (Marston v. Downes, 1 Ado/. 
Si Ell. 31.) 

The same principle which excuses the attorney or solicitor of a person from pro- 
ducing documents which might atfect his title, under a subpoena duces tecum, has been 
applied in the cose of one holding a paper as agent or trustee of such person ; and held, 
that the latter was not compellable to produce the title-deeds of the trust estate, where 
the ohject was to show that the cestui que mist, who was plaintiff, had no legal title. 
(Roberts v. Simpson, 2 Stark. Rep. 203. Willis on Trustees, 229. No. 30, Law Lib. 
Philadel. See Cocks v. Nash, 9 Bing. 723.) Where an action of trespass was brought 
for seizing the plaintiff’s ship, Lord Kenyon refused to compel the person, who had offi- 
ciated as the agent of the defendant, to produce the power of attorney under which be 
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had acted in taking the property. The counsel contended that a witness was obliged 
to produce every paper in his possession, so as that the paper -did not criminate him- 
self; but his lordship denied the position, remarking that if such were the case it would 
occasion the ruin of millions. He added, that “ it is a good plea in bar in the courf of 
chancery, that the defendant (although the legal title was in another) had an equitable 
title by honest means without notice, and the court would not compel the production 
of those papers which, if produced, would strip the defendant of his lair equitable title.” 
(Miles v. Dawson, 1 Esp. Rep. 405.) In an action on a note, the defence was that 
there had been a composition with the defendant's creditors; and H. was called by 
the defendant as a witness. He had been subpoenaed to produce a deed between the 
defendant’s mother of the first part, H. and the plaintiff of the second part, and certain 
creditors of the third part. The deed constituted H. and the plaintiff trustees for the 
payment of the defendant’s debts. H. stated that he held the deed as the trustee ; 
that titles depended on it ; but he was ready to produce it. The plaintiff however 
objected ; and, per Gurney, B. : “I do not know what the deed is. The defendant is 
no party to the deed. The plaintiff says, my interest is affected by the production of 
the deed : what right has the defendant to call upon him to produce the deed ? The 
plaintiff says you hold the deed for me; you have no right to produce it.” (Cooks v. 
Nash, 6 Carr. &. Payne, 154.) But held, that the defendant might go into secondary 
proof of the contents; and an extract, furnished and proved to be correct by the trus- 
tee, was allowed in evidence. (Id.) 

Ithas been laid down in New* York, in general terms, that the cases in which the 
production of papers may be coerced by subpoena are, where they are the property of 
a competent witness; or at least, where they do not belong exclusively to the adverse 
party. When the latter can say “ these are my papers,” the court will not compel 
one who happens to have the temporary possession of them, in right of the party, to 
produce them on subpoena. Hence, the cashier of a bank was held excused from pro- 
ducing their books, &c. on a subpoena duces tecum, in a suit to which the bank was a 
party. (Utica Bank v. Hillard, 5 Cowen’s Rep. 419.) So as to a clerk in the bank. 
(Utica Bank v. Hillard, id. 153.) So the steward of the plaintiff, who as such has a 
deed belonging to the latter, cannot be compelled through a subpoena duces tecum on 
the part of the defendant, to produce it ; but after notice to produce, given to thejplain- 
liff, the steward may be compelled to swear to the contents; for his knowledge of these 
is not within the principle of privileged communications, which extends only to coun- 
sel, attorneys, &c. (Falmouth v. Mos9, 1 1 Price, 455. See Utica Bank v. Hillard, 5 
Cowen’s Rep. 153, 158.) 

Where none of the objections adverted to apply, it seems that the writings in a man’s 
possession are as much liable to the calls of just ice as the faculties of speech or memory 
are. For not only a man’s estate, but even his liberty or life may depend upon written 
evidence, which is the exclusive property of a stranger. As for instance, where a man’s 
title depends upon the precise time of bis birth, and the executor of an accoucher is 
in possession of an entry made by the latter, which would be legal evidence to prove 
such time. In criminal cases also, proof that the prisoner at a particular time and 
place signed an instrument, may be decisive as to his innocence. (1 Stark. Ev. 88, 9, 
and note (e).) 
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NOTE 825— p. 437. 

Where a party was agent of vendor and vendee in the sale and purchase of an es- 
tate, and afterwards became the sole agent of the vendee, to whom an abstract of the 
title-deeds was delivered, but who afterwards refused to complete his purchase, and 
retained the abstract in his hands, the court compelled the defendant and his agent to 
deliver it up to the plaintiff, after action brought to recover the purchase money of the 
estate. (Langslow v. Cox, 1 Chit. Rep. 98.) 

The doctrine in the text, that where there is only one copy of the agreement, the party 
holding it is trustee for the other, was lately recognized in Blogg v. Kent, (6 Bing. 
614,) and the production of a written memorandum was there ordered for the inspec- 
tion of the opposite party. (See also per Tindal, C. J., Jessel v. Millingen, 1 Moore 
& Scott, 605; Alexander v. Alexander, 1 Ale. &, Nap. 109-; Reid v. Coleman, 1 
Crom. & M. 456 ; 2 Dowl. P. C. 163, S. C. ; Anonymous, 2 Chitty’s Rep. 5130.) 

If a paper, e. g. an annuity deed, has been placed in the bands of a third person for 
the benefit of two, and one gets possession of it, he will be compelled to produce it for 
the inspection of the other. (Devenoge v. Bouverie, 8 Bing. 1. 1 Moore & Scott, 
29, S. C.) 

In general, one who is not a party to the suit, though he hold the paper as a trustee 
or agent, will not be compelled by rule to produce it ; for he should be compelled (if at 
all) by subpoena duces tecum. (Cocks v. Nash, 9 Bing. 723. 3 Moore & Scott, 164, S. C.) 
See also Davies v. Brown, 9 Moore, 778, 784 ; 1 Maun. & Ryl. 571, n. (b.) S. C.) 
But where the object of the discovery asked for is to enable the plaintiff to declare, the 
rule is different. Accordingly, in an action on a deed, the plaintiff having had the 
same taken from him under a warrant for felony, the court, on affidavit of demand up- 
on the magistrate and constable, directed them to give him a copy to declare on, and 
to produce the originals at the trial, the plaintiff undertaking to pay the expense. 
(Harris v. Aldritt, 2 Chitty’s Rep. 229.) 

The court will, in many cases order a paper to be deposited, where a question is 
raised upon the genuineness of the hand-writing. Thus, an indictment being found 
for sending a threatening letter, the court, on motion of the defendant, ordered it to be 
immediately deposited with the clerk, that the defendant’s witness might inspect it 
(Rex v. Harrie, 6 Carr. & Payne, 105.) In a suit on a bill of exchange, the court or- 
dered the bill to be lodged with the officer, for the personal inspection of the defendant, 
when it appeared from his affidavit, that the cause of his refusal to pay, as acceptor, was 
a reasonable suspicion of the acceptance having been forged. (Richey v. Ellis, 1 Ale. 
& Nap. 109.) 


NOTE 826— p. 437. 

But in an action on a charter-party against the charterer, the court refused to com- 
pel the plaintiff to allow the defendant the inspection of the ship’s log-book. (Bundle 
v. Beaumont, 4 Bing. 537. S. C. 1 Moore & Payne, 396.) 

In an action by plaintiffs, ship-owners, against the defendant, their broker, the court 
refused to compel the defendant to give a copy of a letter which he had received, 
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touching an adventure in which the ship was to have been employed, the parties not 
having a common interest in the paper. (Rowe v. Howden, 4 Bing. 539, n. And 
see Ralcliffe v. Bleasly, 3 Bing. 148; Gigner v. Bayley, 5 Moore, 71 ; Portmore v. 
Goring, 4 Bing. 152.) 

In Connecticut, the court refused to compel the assured to produce his instructions 
to the master of the vessel, and also the clearance and other papers, in order that they 
might be inspected by the opposite party, the insurer. (Sage v. The Middleton Inn. 
Co., 5 Day’s Rep. 409.) 


NOTE 827— p. 437. 

But the court will not compel the production, in order to be stamped, of a paper a£ 
feeling the rights of a third person, not a party. (Lawrence v. Hooker, 2 Moore & 
Payne, 9.) 


NOTE 828— p. 438. 

Where a plaintiff had surreptitiously obtained from his adversary a paper, (viz. a 
bill of items of an account,) necessary as evidence for the latter, the court stayed the 
proceedings in the suit till the plaintiff should give a copy to the satisfaction of the 
prolhonotary, and ordered that the copy should be evidence. (Edginton v. Nixon, 2 
Bing. N. C., 316.) 

Property and books of account having been seized under an immediate extent in 
chief, issued against a collector of taxes and his partner in trade for a debt due to the 
crown, and a claim entered by the assignees of the defendants, who had become bank* 
rupts; held, that the assignees were entitled to an inspection and copies of the 
books, previous to the trial of the issue between them and the crown. (Rex v. Win- 
kles, M’Clel. & Y. 33.) 

And, it seems, that in a suit by a corporation against their agents, alleging the mak- 
ing of false entries in the corporation books, the court will make an order on the cor- 
poration to allow an inspection of their books ; but not without an affidavit shewing 
that the inspection is necessary. (Imperial Gas Company v. Clarke, 7 Bing. 95.) 

A new trial having been granted, the court allowed the plaintiff to have inspection 
of a deed, read in evidence by the defendant on the first trial, though the former was 
no party to it. (Hewitt v. Pigott, 7 Bing. 400.) 


NOTE 829— p. 438. 

But see Wallis v. Murray, 4 Cowen’s Rep. 399, stated post note, '832. 

The court refused to compel the defendant to give the plaintiff* a copy of a lease in 
his possession on which covenant had been brought, upon affidavit that no counterpart 
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of the lease was in the possession or power of the plaintiff, and that the attorney who 
drew the lease and counterpart had absconded. Best, C. J., said : “ The short ground 
on which we decide is, that the plaintiff has not shewn that the counterpart is not in 
existence.” Park, J., referred to the case of Street v. Brown, cited in the text, as 
showing that, in such cases, the party holding the paper does not hold it as trustee for 
the other. Per Gaselee, J. : “ The application should have been for a copy only.” 
(Portmore v. Goring, 12 Moore, 363. 4 Bing. 152, S. C.) 


NOTE 830 — p. 438. 

We have seen, ante, note 824, p. 1172, that, in England, a witness cannot in gene- 
ral be compelled, under a si tbpcena duces tecum, to produce his title-deeds. A similar 
doctrine seems to prevail in regard to the rule to produce. Accordingly, in an action 
against the sheriff for a false return of nulla bom , to a writ o TJLfa. against the goods 
of Lord Egmont, the defence set up was, that the goods were the property of trustees, 
under two deeds, one of which was read in evidence on the trial, and the execution of 
the other admitted, but was not used. A new trial having been granted, the plaintiff 
moved for a rule allowing him to inspect both deeds ; and the court granted inspection 
of the one read in evidence, but refused it as to the deed which was withdrawn, say- 
ing, as to the latter, that it came within the general principle excusing a party from 
producing his muniments for the inspection of his adversary. (Hewett y. Pigott, 7 
Bing. Rep. 400.) 

In the court of exchequer, a bill was filed by the vicar, against occupiers, for tithes ; 
and the plaintiff moved that G., one of the defendants, produce certain deeds and pa- 
pers mentioned in his answer, for inspection. The motion was resisted by G., on the 
ground that several of the documents related and showed his title as lay impropriator, 
to some of the tithes in question. And the court held, that the plaintiff was not enti- 
tled to the production of such of them as related to the defendant’s title to the tithes. 
(Shepherd v. Lloyd, 2 Young. & Jerv. 490.) The lord chief baron, in this case, laid 
down the doctrine as follows— that according to the general practice of the court, a 
defendant is bound to produce all writings in his custody relating to the matters in dis- 
pute, though they may in fact make against him ; but there has always been a limita- 
tion to that, with respect to title-deeds relating to the inheritance; in regard to these, 
he said : “ I have always understood that one party is not bound to give the other an 
opportunity of examining his title-deeds ; though, as to this, there is again a distinction 
where the party has an interest in the deed. lam, therefore, disposed to draw a dis- 
tinction between those which expressly relate to the title of G., and those which are 
collateral to bis title. (Id.) An heir at law, seeking a remedy against a will or recov- 
ery, and showing a prima facie title, has a right to the production of the anterior title, 
but not to the subsequent title. (Id.) 
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NOTE 831— p. 439. 

The following cases will serve still further to illustrate the principles and practice 
of the English courts, in respect to documental discovery. 

The plaintiff and defendant had signed an agreement on unstamped paper, which 
was given to a third person to hold for all parties. The defendant requested the loan 
of it to take a copy, which was granted ; and in twenty-one days from the execution, 
the plaintiff desired the defendant to give it him to get it stamped, which he refused 
to do, nor did he return it to the trustee : on being afterwards required to produce it, 
he swore it was either lost or destroyed ; but his attorney admitted he had a copy. 
The court ordered the latter to produce the copy, and directed that if it were given in 
evidence, duly stamped, the defendant should be precluded from producing the original 
to defeat it. (Bousfield v. Godfrey, 2 Moore and Payne 771.) 

The judge granting an order to deliver to the defendant a copy of a paper sued up- 
on, will generally make it a part of the order that the defendant shall make no ob- 
jection to the stamp. (Price v. Bouitby, 1 Car. and Payne 4 66.) And if the equity 
of the case require it, the court will confine their order for inspection to particular 
parts of a deed. (Ramsbottam v. Cooper, 2 Chi tty’s Rep. 231.) 

The grounds of the application for a discovery must be fully stated and explained 
jn the affidavits upon which the motion is founded. (Rundle v. Beaumont, 1 Moore 
and Payne 396. 4 Bing. 537, S. C.) It is not enough for the party to swear, in gen- 
eral terms, that the production is necessary to his defence ; be must show his interest 
in the paper, and the specific purpose for which he requires it The nature of the 
document also must be shown, (id. Per Tindal C. J., in Jessel v. Millingen, 1 
Moore and Scott, 605.) 

Where the application was founded on an affidavit of the plaintiff, stating. that the 
defendant's attorney had told the plaintiff he had a document in his possession bearing 
the plaintiff ’8 signature, which, when produced, would put an end to the cause, and 
alleging further, that he (the plaintiff) liad never signed any such paper, and that if 
any existed, it was a forgery ; held, that a sufficient ground for ordering the produc- 
tion was not shown. * (Id.) 


NOTE 8S2 — p. 439. 

The courts in New-York, previous to the late revision of the statutes, have been veiy 
cautious in relation to this practice of compelling a party to furnish evidence against 
himself; and have allowed it only where the instrument to be inspected or copied was 
the immediate foundation of the suit, and in a very few other cases depending on pe- 
culiar circumstances. They granted the order, where the action was on a policy of 
insurance, to compel the assured to produce to the insurers all papers, or true copies 
-thereof, relating to the matter in issue. (Lawrence v. The Ocean Ins. Co., 11 Johns* 
Rep. 245, n (a).) So, an order was granted against the defendant in ejectment, requiring 
him to deposit in the clerk’s office certain deeds, upon affidavits showing that the de- 
fendant relied on those deeds for his defence, and that the plaintiff expected to prove, 
with proper opportunity for inspection by his witnesses, that such deeds were fbigeries>» 


Digitized by 


Google 



1175 


Ch. 8.] Of the Proof of Deeds , Agreements, fyc. 

( Jackson, ex. dem. Titus, v. Jones, 3 Cowen’s Rep. 1 7.) And where the action was on 
a note, a like rule was made requiring the plaintiff to deposit it in an office where the 

defendant and his witnesses could have access to it, upon affidavit of the defendant 
that he had never signed the note, and expected to prove it a forgery. (Brush v. 
Gibbon, 3 Cowen’s Rep. 18, n (a).) And where the action was on a special contract, 
the counterpart of which, belonging to the plaintiff, was lost, the court ordered the de- 
fendant to allow the plaintiff to take a copy of the one in his possession. (Wallis v. 
Murray, 4 Cowen’s Rep. 399.) But where the declaration was on the general counts, 
upon implied promises, the defendant was held not entitled to an order on the plaintiff 
to produce letters or writings in his possession, or to furnish the defendant with copies. 
(Willis v. Bailey, 19 Johns. Rep. 268.) And where the plaintiff’s declaration was on 
a note, the court refused to order the plaintiff to furnish the defendant with copies of 
entries made in their books, relating to the note, or to allow an inspection. (The 
Bank of Utica v. Hillard, 6 Cowen’s Rep. 62. See Clarke v. Spencer, id. 59.) So 
also it was held, that a third person, no way interested in the suit, could not be com- 
pelled to produce a private paper of his own, for the inspection of a party. “ If the 
plaintiff deem it material,” said the court, “ he must compel its production by subpoena 
duces tecum , or in some other way than by motion.” (Davenbagh v. M’Kinnie, 5 
Cowen’s Rep. 27.) See ante, note 825, p. 1175. And in trover for a bond, the court 
refused to compel the defendant to furnish a copy of the instrument, to enable the 
plaintiff to declare. (Denslow et ux. v. Fowler, 2 Cowen’s Rep. 592.) Semble , that 
such an application can only be granted in actions arising ex contractu . (Id. Daven- 
bagh v. M’Kinney, 5 Cowen’s Rep. 27.) 

The foregoing decisions will suffice to show how this subject of documental discove- 
ry was viewed by the Netv-York courts, independent of any legislation respecting it. 
They were unwilling to adopt the broad position, said, in the text(p. 438,) to have been 
laid down by Lord Mansfield; preferring rather that the party should be turned over 
to his remedy by bill in equity, than be obliged, in this way, to furnish evidence against 
himself, except in certain cases ; as where the instrument to be inspected or copied 
was the immediate foundation of the action, and in a few other cases depending on 
peculiar circumstances. (Per Curiam, in Utica Bank v. Hillard, 6 Cowen’s Rep. 62.) 

But, it is now provided by the revised statutes, that the supreme court shall have 
power in such cases as shall be deemed proper, to compel any party to a suit pending 
therein, to produce and discover books, papers and documents, in his possession, or 
power, relating to the merits of any such suit, or of any defence therein. (2 R. S. 
199, § 21.) The court is also required by general rules to prescribe the cases in which 
such discovery may be compelled, and the proceedings for that purpose, where the 
same are not provided lor by statute; and in so doing, they are to be governed by 
the principles and practice of the court of chancery in compelling discovery, except 
that costs of the proceeding shall always be awarded in the discretion of the court. 
(Id. § 22.) 

In pursuance of this statute, the supreme court has provided, that application may 
be made, to compel the production and discovery of books, papers and documents, re- 
lating to the merits of any suit pending in that court, or to any defence in such suit, 
in the following cases. 1. By the plaintiff, to compel the discovery of papers or docu- 
ments in the possession or under the control of the defendant, which may be necessa* 
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ry to enable the plaintiff to declare, or to answer any pleading of the defendant: 2* 
The plaintiff may be compelled to make the like discovery of papers or documents, 
where the same shall be necessary to enable the defendant to answer any pleading of 
the plaintiff : 3. The plaintiff may be compelled, after declaring, and the defendant 
after pleading, to produce and discover all papers, or documents, on which the action, 
or defence is founded : 4. After issue joined in any action, either party may be com- 
pelled to produce and discover all such books, papers, and documents, as may be 
necessary to enable the party applying for such discovery, to prepare for the trial of 
the cause. (Rule 28, of 1830, and of 1837,) 

The object of the statute was to substitute a rule of court in tl>e place of a bill of 
discovery, where the discovery sought is of a documentary character ; and it may be 
safely assumed, that if a court of chancery would grant the discovery, in aid of the suit 
at law, the case is within the rules of the supreme court. (See Townsend v. Law- 
rence, 9 Wend. 458.) In Fitzhugh v. Everingham, 2 Edw. Ch. Rep. 805, M’Coun, 
Vice-Chancellor, refused to entertain jurisdiction of a bill filed, praying a discoveiy of 
books, papers, and documents, in aid of a suit at law, on the ground that the court of 
law had full power to compel the discovery. If the action in which the discovery is 
sought, is of a penal nature, it seems, that following the practice and adopting tbe 
principles of courts of equity, the discovery will be denied. (See M’Keon v. Lane, 2 
Hall’s Rep. N. Y. C. P. 520 ; United States v. The Saline Rank of Virginia, 1 Pe- 
ters’ Rep. 100, 104; United States v. Twenty-Eight Packages, 1 Gilp. Rep. 306; 
Sharp v. Sharp, 3 John. Ch. Rep. 407.) 

The power of compelling discovery in chancery extends to deeds, papers, and wri- 
tings, in the possession, or power of the party. (Wigram on Discovery, 2, and the 
cases there cited.) These are limited to the point or points in the cause, or the exi- 
gencies of the particular trial. (Id. 31, 64.) And there are various cases in which 
production or discovery cannot he had ; as, if the suit, in aid of which they are sought, 
be criminal in its character, or the discovery would tend to subject the party to a 
criminal prosecution, or show him guilty of great moral turpitude, or work a forfeiture 
of interest, or the discovery be privileged, St c. (Id. 60 to 64, and see also, id. 265, et. 
seq.) Some other heads discussed by this writer, will be found useful in fixing a con- 
struction on the New-York statute limiting discovery according to equitable princi- 
ples. See also Gresley’s Eq. Ev. 25, et seq. 

The effect of papers called out in this way is the same, when used by the party re- 
quiring them, as if they had been produced upon notice. (2 R. S. 200, § 27.) Previ- 
ous to the statute above considered, it was said, that where a party had been compelled 
by rule to discover papers, the papers produced were to be regarded like an answer in 
chancery in some respects; and therefore the party producing them was entitled to 
have the whole read, if the other party read any portion of them ; (Lawrence v. Ocean 
Ins. Co., 11 Johns. Rep. 241, 260, per Thompson, C. J. ;) under such circum- 
stances, like an answer, they would, it seems, be prima facie evidence of the facts stated 
in them as in favor of the party required to produce them, liable to be disproved by 
the opposite party. See as to answers in chancery, ante, note 647, p. 929. 

The practice under the above New-York statute and rules, and several deckiowi 
in relation to both, will be seen by reference to Grah. N. Y. Prac. 524j et seq* . ^ t 


Digitized by 


Google 



Ch. 8.] 


1181 


Of the Proof of Deeds , Agreements, #c. 

By the 15th section of the judicial act, (2 L. of U. States 63,) the United States 
courts are empowered, in the trial of actions at law, on motion and due notice thereof 

being given, to require the parties to produce books or writings in their possession or 
power, which contain evidence pertinent to the issue, in cases and under circumstan- 
ces where they might be compelled to produce the same by the ordinary rules in chan- 
cery ; and if a plaintiff shall fail to comply with such order to produce books or wri- 
tings, it shall be lawful for the courts respectively, on motion, to give the like judg- 
ment for the defendant, as in cases of non-suit; and if a defendant shall fail to comply 
with such order to produce books or writings, it shall be lawful for the courts respect- 
ively, on motion as aforesaid, to give judgment against him or her by default. 

Where an application was made, pursuant to the foregoing provision, in behalf of a 
defendant, at the suit of the United Slates, for an order requiring the plaintiffs to pro- 
duce certain papers, alleged to be on file in the public offices at the seat of government 
of the United States, and of which, as was further alleged, the officers charged with 
their custody had refused to permit copies to be taken ; the judge for the northern 
district ofNew-York, to whom the application was addressed, expressed strong doubts 
whether this was such a case as was contemplated by the act of congress; inasmuch 
as the officers of the government were not parties to the suit, and might be examined 
as witnesses. (Conklin’s Treat, p. 293.) None are within the act of congress except 
parties; (United States v. Twenty-eight Packages, 1 Gilpin, 307 ;) and it embraces, 
it seems, only such suits wherein a judgment by default may be given against the de- 
fendant, which can be enforced by execution ; and hence, if the proceeding is in rem , 
e. g. against goods as forfeited, the act does not apply. (Id.) Nor will the court in any 
case compel a party to produce evidence which would subject him to a forfeiture. 
(Id.) But they compelled the plaintiff, in ejectment, to produce a title paper to land in 
dispute, where the instrument went merely to defeat his own title, though the defend- 
ant showed no title in himself. (Hylton’s lessee v. Brown, 1 Wash.C. C. Rep. 842.) 
This was on the ground that, in equity, a discovery in a similar case would be com- 
pelled. (Id. p. 344. See Metcalf v. Harvey, 1 Ves. 248.) Though the contrary was 
expressly decided on a former trial of the same cause. (1 Wash. C. C. Rep. 298.) 

If deeds are on record, the court will not grant a rule on the party in whose possess- 
ion the originals are, to produce them, unless a special reason for it be assigned. 
(Geygcr’s lessee v. Geyger, 2 Dali. Rep. 332.) 

If the party seeking a discovery under this act, intend nonsuiting the plaintiff, or de- 
faulting the defendant, as the case may be, he must notify the opposite side that he 
will move the court lor an order to that effect, viz. that he produce the papers, or, on 
failure, that a nonsuit be awarded, or judgment by default rendered. (Bas et al. v. 
Steele, 3 Wash. C. C. Rep. 381.) This order need not be absolute in the first in- 
stance, but may be, nisi cause shall be shown on the trial. (Dunham v. Riley, 4 Wash. 
C. C. Rep. 126.) Whether the notice of the rule to produce, &,c. required by the act, 
must be served on the party or his attorney, has not, we believe, been distinctly deci- 
ded. In Geyger’s lessee v. Geyger, cited supra, the notice was served on the attor- 
ney ; and the court, without settling the point, said, “ we will always keep the cause 
under our control for the purpose of substantial justice, and never suffer either party 
t obe entrapped. If, for instance, notice is served on an attorney, whose client lives 
at a great distance, this will always be deemed a sufficient reason to postpone the trial 
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till a full opportunity has been afforded for the attorney’s communicating the rule to his 
client.” Further as to the practice and decisions under the act of congress, see Conk. 
Treat 286, et seq. 

It seems that, in Pennsylvania, they have a statute somewhat similar to that of New- 
York, above referred to. (Alexander v. Coulter, 2 Serg. & Rawle, 494.) They have 
a statute also in Ohio. (See John v. John, 1 \y right’s Rep. 585.) And in Vermont 
(Durkee v. Leland, 4 Verm. Rep. 615.) 

In South Carolina, a party cannot be compelled to produce his books to be used by 
his adversary in a court of law ; the defendant, after giving notice to produce, may 
give parol evidence of their contents; or if he have not such evidence, he must go into 
chancery for a discovery. (Boyce v. Foster, 1 Bail. Rep. 540.) 

In Kentucky, on an information by the attorney- genera I against a clerk of a county 
court, alleging misbehavior in office, the court compelled the latter to produce papers 
and books belonging to his office to be used as evidence against him. (Commonwealth 
v. Rodes, 1 Dana, 595.) See further as to the doctrine in this state, Smith v. Mor- 
row, 7 Monroe, 234. 


NOTE 833— p. 439. 

The rule on this subject, generally, is the same in criminal as in civil cases. (See 
Rex v. Watson, 2 T. Rr. 201, per Buller J.; M’Nally’s Ev. 236, 7, 8, 9 ; Roscoe’s Cr. 
Ev. 9, etseq; The People v. Holbrook, 13 John. Rep. 90; United States v. Brit- 
ton, 2 Mason 464, et seq ; State v. Kimbrough, 2 Dev. Rep. 431, 436; State v. Guslin, 2 
South. Rep. 744, 746 ; State v. Potts, 4 Halst, 26, 28, 9, et seq. 


NOTE 834— p. 439. 

The general rule, that where one party wishes to avail himself of a written instru- 
ment, in possession of his adversary, he must give notice to produce it, is recognized 
in the following cases, as well as in many others cited in our succeeding notes under 
this head. Waring v. Warren, 1 John. Rep. 340. Rogers v. Van Hoesen, 12 id. 
221. Nicholson v. Hilliard, 1 N. Car. Law Repos. 253. Dobbin v. Watkins, Col. 
Cas. 33. Pickering v. Meyers, 2 Bail. Rep. 1 13. Blood v. Harrington, 8 Pick. 552.' 
Smith v. Morrow, 7 Monroe’s Rep. 234. Thayer v. Middlesex Mutual Fire Ins. Co., 
10 Pick. 326. M’Clean v. Hertog, 6 Serg. & Rawle, 154. Alexander v. Coulter, 2 
id. 494, 496. Kennedy v. Fowke, 5 Harr. & John. 63. Campbell v. Wallace, 3 
Yates’ Rep. 271. Jackson, ex. dem. Livingston, v. Frier, 16 John. Rep. 193.. Boyce 
v. Foster, 1 Bail. Rep. 540. Fraux v. Fraux, lTPenning. Rep. 166, 7. State v. Kim- 
brough, 2 Dev. Rep. 431. Thornton v. Moody, 2 Fairf. Rep. 255, 6. M’Kellip v. 
M’Uhenny, 4 Watts’ Rep. 317. 


Digitized by 


Google 



Ch. 8.] 


Of the Proof of Deeds , Agreements, #c. 


1183 


NOTE 835— p. 439. 

English writers on the subject of evidence are agreed, that the service of the notice 
may be either on the party or his attorney. We have before observed, however, that 
the case of the Attorney General v. Le Merchant, cited in the text, strongly intimates 
that it should be on the attorney. (See ante, note 7, p. 13.) Aud in a case decided as 
late as 1832, in the exchequer, Gurney, B., appears to have so held. (Houseman v. 
Roberts, 5 Carr. & Payne, 894.) 

In New-York, the notice to produce, according to the rules of the supreme court, 
must be in writing, and be served on the attorney, when one is employed. ( Semite , , see 
rule 10, Supreme Court, 1837 ; also ante, notes 6, 7, pp. 12, 13.) And notice to the attor- 
ney of the party on record is sufficient, though he be only a nominal party ; notice to the 
party in interest, is, in such case, unnecessary. (Brown v. Littlefield, 7 Wend. 454.) 
When the attorney has been changed, a notice served on the first attorney, before the 
change, is good and operative as to the second. (1 Mood. & Rob. 442. Grab. N. Y. 
Prac. 528, 2d ed.) 

In Indiana, it seems, the notice may be served on either the party or his attorney* 
(Lagow v. Patterson, 1 Blackf. Rep. 327, 328.) 

As to the form of the notice, it should be sufficiently specific in its terms fairly to ap- 
prise the party of the paper which he is required to bring forward. On this subject 
the rule applicable to notices generally, would seem to apply. (See Graham’s N. F. 
Prac. 529.) A notice not describing the paper sought, but in broad terms requiring 
the party to produce all papers relating to the bill or debt in question, has been held 
too vague. (France v. Lucy, Ry. & Mood. 341. Jones v. Edwards, 1 McLell. & 
Younge, 139.) See 3 Chi tty’s Gen. Prac. 835, 5. Conceding, however, that a notice 
in general terms, to produce all papers in the party’s possession or under his control, 
relating to the matter in suit, would be held of no force or effect, yet, although the notice 
does not give a minute description of the paper sought, if it apprise the party that this 
paper is the one wanted, the object of the notice is answered, and it will be held suffi- 
cient (See per Sutherland, J., delivering the opinion of the court in Walden v. Da- 
vison, 11 Wend. 65, 67.) Accordingly, notice to the attorney to produce a certain let- 
ter, written by the plaintiff to the defendant, concerning an execution produced on a 
former trial of tbe same cause, “ and all other papers in your custody or power, relating 
to the matter in controversy in this cause,” was adjudged sufficiently explicit to notify 
the attorney that the execution was one of the papers required ; especially where it 
was shown that, on such former trial, the letter and execution were produced by the 
attorney himself, and he did not attempt to excuse himself from its production 'on the 
second trial, except on the ground of its not being in his possession. (Walden v. Da- 
vison, supra.) In an action for services as a singer, notice was given to the defendant 
to produce all letters, papers, books, receipts, vouchers, memorandums, and all other 
documents written by the plaintiff to the defendant, or by the defendant to the plaintiffT, 
or otherwise ; and it was held sufficient to warrant parol evidence of a memorandum, 
signed by the defendant and delivered to a witness, and afterwards re-delivered to the 
defendant, stating the terms of the engagement. (Jones v. Hilton, Lancaster Sp. Ass. 
cor. Holroyd, J., 1825. 1 Stark. Ev. 348, n. (s), 6th Am. ed.) A paper may be 
described in a notice by its subject matter, without reference to its date, &c. Hence, in 
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an action to recover monies received by the defendant under an award of commission-* 
ers, a notice to him to produce all letters, papers and books, in his possession, relating 

to such moneys, was held sufficient to authorize parol evidence of letters coming within 
the range of the notice. (Vasse v. Mifflin, 4 Wash. C. C. Rep. 519.) It will not do 
to say, that the accuracy and precision ofspecial pleading is necessary in notices of this 
kind ; and there is a manifest distinction even between a notice to quit, and notice to pro- 
duce. (Per Morion, J., delivering the opinion of the court in Bogart v. Brown, 5 Pick, 
Rep. 18, 19.) Where a copy of the paper required was annexed to the notice, though 
it appeared by the testimony of witnesses, that the supposed copy materially differed 
from the original in one particular, it was held, that the notice was sufficient to entitle 
the party to give parol evidence of the original, it being manifest, from all the circum- 
stances, that the adverse party must have understood what paper was intended to be 
referred to. (Bogart v. Brown, supra. See S. C. wrongly cited from 5 Mass. Rep. 
ante, note 6, p. 13.) A subpoena duces tecum , served on the attorney, to produce the 
paper required, will not be treated as a sufficient notice. (McPherson v. Rathbone, 
7 Wend. 216, 219.) 

The notice will be insufficient if entitled in a wrong cause. (1 Starkie’s C. 61, cited 
in Stark. Ev. 976, n. (f), 3d Am. ed. See ante, note 6, p. 12.) In an action by A. 
and B., assignees of C., (a bankrupt,) against E., a notice to produce a document was 
entitled, A. and B., assignees of C. and D., v. E. ; and this was held insufficient, although 
A. and B. were in fact assignees ofC. and D. under a joint commission. (Harvey ct 
al. v. Morgan, 2 Stark. Rep. 17, 19, 20.) 

A notice to produce a paper an the trial, generally, without referring to any partic- 
ular circuit, is not spent by the cause not being tried at the next circuit; but is good 
and operative whenever the trial comes on. (Jackson, ex dem. Burr, et al. v. Shear- 
man, 6 John. Rep. 19.) And, where a party to a suit in a justice’s court had given 
notice to produce a paper an the trial, it was held, that such notice was sufficient and 
operative in the common pleas, the cause having been removed there by appeal. 
(Wilson v. Gale, 4 Wend. Rep. 623.) In North Carolina, a notice which in terms 
required the party to produce a paper, on his trial this day , was deemed operative 
whenever the trial should come on, whether on the day mentioned, or any other day of 
the same or a subsequent term. (State v. Kimbrough, 2 Dev. Rep. 431, 438.) 


NOTE 836— p. 439. 

The notice must be reasonable in point of time ; and whether it is so, or not, is a 
question exclusively for the court, upon which they are to exercise a sound legal dis- 
cretion in reference to the circumstances of each particular case. (Per Savage, C. J. y 
in Utica Ins. Co. v. Caldwell, 3 Wend. 296. Per Woodworth J., in Gorham ▼. Gale y 
7 Cowen’s Rep. 739. See also M’Pherson v. Rathbone, 7 Wend. 216; Hammond v. 
Hopping, 13 Wend. 505, 508, 9, per Sutherland, J. 

The rule iii Bryan v. Wagstaff, cited in the text, proceeds upon the ground, that a 
party resident abroad is presumed to have left with his attorney all papers necessary 
to the conduct of his cause. (See S. P. Drabble v. Donner, Ry. & Mood. N. P. R* 
47 ; 1 Carr. & Payne, 188, S. C. And see Bryan v. Wagstaff, on error, reported 8 
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Dowl. & Ryl. 208. 5 Barn. & Cress. 3 14. 2 Carr. & Payne 125, S. C.) Whether 
the rule applies in auy case except where the defendant is resident abroad, quere . 

(See Vice v. Anson, 1 Mood. 8c Malk. 96, per Tenterdcn C. J. 3 Carr. 8c Payne, 19, 
S. C. But at all events, the papers must be so necessarily connected with the cause as 
to render it probable that they would have been left with the attorney: and where this 
was not so, and the notice was served on the attorney too late for the party to receive 
it in lime before the trial, it w’as held insufficient. (Id. See Affalo v. Foudrinier, l 
Mood. &. Malk. 331, n. (a). Rex v. Atwood, K. B. sittings after Hilary Term, 1828, 

2 Harr. Dig. 1098. S. P.) In Drabble v. Donner, (Ry. & Mood. N. P. Rep. 47,) a 
notice to produce letters written by the plaintiff to the defendant, who was a foreigner, 
was held sufficient when served four days before the trial, though the defendant had 
come into the country only seven months before, not designing to change his residence, 
and though the letters were written eighteen years back, and were addressed to the 
defendant at his foreign domicil. The court did not pretend that the notice was suffi- 
cient to enable the party to obtain the papers from his residence, but went upon consid- 
erations of the inconvenience and delay which would be occasioned, unless inferior ev- 
idence were received under such circumstances. (S. C. 1 Carr 8c Payne, 188.) The 
English cases, however, generally require that notices to produce should be served in 
such season as will afford the other side a reasonable opportunity of obtaining the pa- 
per. (See Atkinson v. Carter, 2 Chitty’s Rep. 403. Brown v. \V T aters, 1 Mood. 8c 
Malk. 235. Sims v. Kitchen, 5 Esp. Rep. 46. Houseman v. Roberts, 5 Carr. 8c 
Payne, 394.) A cause was tried on Wednesday morning at the assizes ; on the pre- 
vious Monday evening the defendant’s attorney, being at the assizes town, and nine- 
teen miles from his office, was served with notice to produce a paper, which would 
probably be at his office ; held, that the service was too late. (Hnrgest v. Fathergill, 
5 Carr. 8c Payne, 303.) Notice was given to the attorney, at Billericay, in Essex 
county, to produce certain deeds, who went to London and obtained them ; after- 
wards, and on Monday preceding the day of trial, which was appointed for Wednes- 
day, a fresh notice was given to the attorney to produce another deed ; the attorney 
stated to the person who served the notice that he had not the deed, but that if the 
adverse party would pay the expense of sending a messenger for them to London, it 
should be had : this offer not being complied with, the court held the notice insufficient, 
and that secondary evidence could not be given. Otherwise, however, it seems, if the 
party had offered to pay the expense of sending. (Doe, ex dem. Curtis v. Spitty, 3 
Barn. 8c Addl. 182.) A prisoner tried at the assizes on Wednesday for setting fire to 
his house with intent to defraud an insurance company, was, on the Mouday prece- 
ding, served at the prison with a notice to produce the policy of insurance given him 
by the company ; the prisoner’s home was ten miles from the prison ; and held, that 
the prisoner could not be presumed to have the policy in his possession at the prison, 
and as the trial might have come on at an earlier period, the notice was not sufficient 
to let in secondary proof. (Rex v. Ellicombe, 5 Carr. 8c Payne, 522.) And it has 
been laid down generally, that a notice to produce, served upon a prisoner, after the 
commencement of the assizes at which he is to be tried for felony, is too late. (Rex v. 
Howarth, 4 Carr. 8c Payne, 254.) It should be given a reasonable time before the 
assizes. (Id.) When the party docs not live at the assize town, it should l>e served 
before the commission day. (1 Mood. 8c Rob. 259. Rose. Cr. Ev. 11.) 

Vol. I.* 149 


Digitized by ^ooQle 


1186 


Of the Proof of Deeds, Agreements, <£c. [Ch. .8. 

The sufficiency oflhe notice, as to time, has been considered in several New-York 
cases. The notice shou Id, in general, be served previous to the circuit at which the 
cause is tried. How long previous, however, will depend on circumstances. Where 

a party resides a distance from the circuit, (e. g. twenty miles,) and there is no pre- 
sumption that the paper was brought with him to the circuit, a notice served on his at- 
torney, at the circuit, will not be deemed reasonable. (Gorham v. Gale, 7 Cowen’s 
Rep. 739.) The party or his attorney ought not thus to be compelled to leave the 
court in quest of papers, when, perhaps, during the interval, the cause may be reached 
on the calendar. (Id. Utica Ins. Co. v. Caldwell, 3 Wend. 296, per Savage C. J. ; 
McPherson v. Rathbone, 7 id. 219.) Besides, it is unreasonable to impose on a party 
the trouble and expense of sending for a paper, which, had the other party exercised 
ordinary dilligence, might have been avoided. (Per Woodworth J., in Gorhain v. 
Gale, supra, p. 743, 4.) See Doe ex deni. Curtis, v. Spitty, 3 Barn. &, Adol. 182, sta- 
ted supra. In the case of the Utica Ins. Co. v. Caldwell, supra, it turned out that the 
paper might have been obtained in the interval between the notice and the trial ; yet 
the notice being served on the 5th, at 4 P. M., to produce papers which were at New- 
York, the circuit commencing on the 7th, at 10 A. M., at Utica, it was held insuffi- 
cient ; for the attorney could not know that the cause would not be reached, or that 
the circuit would last till he could obtain the papers. 

When the paper wanted, however, is in the possession of the party or his attorney 
in court, or is so very near by that it can be obtained without delaying the trial, a no- 
tice at the circuit, and even on the trial, will be sufficient. (Per Savage C. J., Utica 
Ins. Co. v. Caldwell, 3 Wend. 296; Per Woodworth J., Gorham v. Gale, 7 Cowen’s 
Rep. 739. McPherson v. Rathbone, 7 Wend. 216. Hammond v. Hopping, 13 id. 
505. Anonymous, Anth. N. P. 199.) As to the rule on this subject in Maine and 
South Carolina, see Emerson v. Fish, 6 Greenl. Rep. 20G ; Pickering v. Myers, 2 Bail. 
Rep. 1 13, 1 14. In Vermont, notice on the trial is not sufficient, even though the paper 
be in court; ( Semble , Durkee v. Leland, 4 Verm. Rep. 612, 615 ;) and such, indeed, 
appears to be the rule in England. (See post p. 443, 4, 5, of the text.) In the circuit 
court of the United States, sitting in Pennsylvania, the principle of the above New- 
York cases was acted upon. (Rhodes’ lessee v. Selin, 4 Wash. C. C. Rep. 715, 
718. 

The question, whether the paper is in court, is sometimes settled by direct evidence 
of the fact ; and even the attorney of the party required to produce, may be compelled 
to testify on this point. (Rhodes’ lessee v. Selin, supra; also ante, note 279, p. 277, 
and the cases there cited : but see per Williams C. J., in Durkee v. Leland, 4 Vefm. 
Rep. 615.) In other cases the fact may be presumed from the nature of the paper re- 
quired, and its particular connection with the cause. Accordingly, where thesuitwas 
on a note, to which the defence of usury was set up, the plaintiff being fully apprised 
that such defence would be insisted on ; held, that a note given for the extra interest, 
contemporaneously with the one sued upon, might, from its connection with the cause 
and the nature of the instrument, be fairly presumed to be in possession of the party 
or his counsel in court, and therefore, that notice to produce given pending the trial 
would be sufficient. (Hammond v. Hopping, supra.) Such presumption, however, 
may be rebutted, by the oath of the attorney or party ; but unless this is done, secon- 
dary evidence will be received. (Id.) As to the presumption of possession, generally, 
see the next succeeding note. 
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NOTE 837— p. 440. 

The writings required must, in some way or other, be shown in the party’s possession 
or power, before it can be said that he is in fault for not producing them, and conse- 
quently before secondary evidence of their contents is received, or any inference 
made against him from their non-production. (See per Sutherland, J., in Life & Fire 
Ins. Co. v. The Mechanic’s Fire Ins. Co., 7 Wend. 34. Per Taylor, C. J.,in Nichol- 
son v. Hilliard, 1 N. Car. Law Repos. 254. Per Johnson, J., in Reid v. Colcock, 1 
Nott & M’Cord, 592, 604. M’Kellip v. M’llhenny, 4 Watts’Rep. 318, 319.) 

Some cases as to the mode of proving the fact of possession, will be found in our 
next preceding note. It cannot be made out as agaiust one defendant by the declara- 
tions of his co-defendants, unless a joint liability in all be first shown. (Birbeck 
Tucker, 2 Hall’s Rep. N. Y. C. P., 121 ; see also ante, note 170, p. 171, 2.) 

But possession is frequently presumed from the nature of the paper, as well as other 
circumstances, indicative of its ptace of custody. The enquiry, in the first instance, 
may generally be determined by ascertaining to whom the possession rightfully be- 
longs ; for, in the absence of proof to the contrary, the law will presume that the per- 
son entitled holds the custody. Thus an appointment of an officer as overseer was pre- 
sumed to be in his possession. (Rex v. Leicester, 1 Barn. &. Aid. 173.) On the gen- 
eral question as to the person to whose possession title deeds belong, see Lord Buck- 
hurst’s case, 1 Coke’s Rep. 1. A party claiming under a deed with general warranty, 
though presumed to possess the deed to himself, is not supposed to hold the title pa- 
pers anterior to such deed ; they are presumed to be in the hands of the warrantor. 
(Cooke’s lessee v. Hunter, 2 Tenn. Rep. (Overt.) 113. Nicholson v. Hilliard, IN. Car. 
Law Repos. 253, 4. Jackson, ex. dem. Gillespy, v. Woolsey, IT John. Rep. 453.) 
Where, however, land is sold without warranty, or with warranty only against the feoffor 
and his heirs, the purchaser is presumed to have the anterior deeds. (Nicholson v. Hill- 
iard, supra.) Otherwise, however, in Maine; for there, it is said, the universal practice is 
for every man to retain possession of deeds to himself. Hence, the grantee is presum- 
ed to possess none of the title papers anterior to his own deed. (Knox v. Silloway, 
1 Fairf. Rep. 216, 217.) So, semble , in the New-England states generally. (Said, in 
id. See Southerin v. Mendum, 5 N. Hamp. Rep. 423 ; Eaton v. Campbell, 7 Pick. 10* 
Poignard v. Smith, 8 id. 272.) A purchaser at a sheriff’s sale is not supposed|to have 
the custody of the title deeds, except the one to himself. (Nicholson v. Hilliard, 
supra.) But see per Tilghman, C. J., in Little v. Delancey, 5 Binn. 270. Documents 
relating to a reversionary estate, were presumed in possession of ^the assignee. 
(Goodtitle v. Saville, 16 East. 91, n (a).) Trustees, in a deed of settlement, may be 
supposed to have the custody of that; but the title deeds are, in general, the muni- 
ments of the settlor. (Fury v. Smith, 1 Hud. & Brooke, 735, 749, per Bushe, C. J.) 
Where it appeared that muniments of the plaintiff’s title were in the hands of his 
counsel on a former trial, held, that they must be presumed in his possession, or under 
his control, so far as to render operative a notice to produce, served upon the plaintiff. 
(M’Kellip v. M’llhenny, 4 Watts* Rep. 318, 319.) Proof that a letter was sent, pur- 
porting to enclose a bill, and that a bill answering the description in the letter was 
shortly after in the possession of the party, was held presumptive evidence that he re- 
ceived both letter and bill. (Kieran v. Johnson, 1 Stark. Rep. 109.) The fact of a 
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letter having been sent to a lady some years before her death, was held not sufficient 
to raise a presumption of its being in the custody of her executrix three or four years 
after her death. (Drew v. Durnborough, 2 Carr. 8t Payne, 19S.) 

In some of the states, where a prima facie case of possession is made out against a 
parly notified to produce a paper, he may be sworn to prove the contrary. Such is the 
law in Pennsylvania. (Wood v. Connell, 2 Whart. Rep. 532.) But a party sworn 
for this purpose, cannot be allowed to testify generally as to the very gist of the cause. 
(Id.) In the circuit court of the U. States, held, that though the party might purge 
himself by swearing he had not the paper in his possession, or had diligently searched 
but could not find it, yet he could not be obliged to answer whether he had not received 
such a paper. (Vassee v. Mifflin, 4 Wash. C. C. Rep. 519.) Nor is he obliged to 
testify at all, but he generally does so in order to avoid the inferences which might oth- 
erwise be made against him. (Wood v. Connell, 2 Whart. Rep. 562, 3.) As to this 
doctrine in New-York, see Hammond v. Hopping, 13 Wend. 505. But the attorney 
of the party may be compelled to testify. (See Rhoades’ lessee v. Selin, 4 Wash. C. 
C. Rep. 715, 718; ante, note 287, p. 281, and the cases there cited; also ante, note 
836, p. 1186.) 

The operation of a notice to produce cannot be defeated, by the party subsequently 
transferring the custody of the paper to another person ; for such conduct, if sanction- 
ed, might compel the opposite party to call a most unwilling witness. (Per Best, C. J^, 
in Best v. Osborne, 1 Carr. 8t Payne, 632. Knight v. Martin, 1 Gow. 26.) Even 
where the party, in good faith, lets the paper go out of his hands, after notice, he ought 
to apprise the other party of it, so that he may know where to find it. (Jackson, ex 
dem. Burr, v. Shearman, 6 John. Rep. 18, 21.) Where notice had been given to the 
party, and upon a second trial, was served upon the attorney, who informed the party 
serving it, that the instrument had been assigned, without his privity, to some one he 
did not know ; held, that the notice was insufficient without further inquiry from the 
party. (Leeds v. Cook, 4 Esp. Rep. 256.) See Fury v. Smith, 1 Hud. & Brooke, 
735, 738, 9.) 


NOTE 838 — p. 440. 

But the privity must distinctly appear. Accordingly, in an action against severe 1 , 
as owners of a ship, to recover for materials furnished the vessel, H., one of the de- 
fendants, severed from the rest, who all were willing a verdict should pass for the 
plaintiff, provided H. were made liable also. H. defended on the groand that his in- 
terest in the vessel was merely that of a mortgagee out of possession, that the mate* 
Tials were not furnished on his credit, and that though the other defendants, being 
owners, were liable, he was not. It appeared that after the materials were furnished, 
the vessel was put in use, and one R. appointed ship’s husband, (H. however, having 
nothing to do with this,) and all the books and accounts relating to the vessel were 
after that time, kept by R. Notice had been given by the plaintiff to H.’s attorney 
to produce the books of the ship kept by R., and, on the trial, H. was called upon to 
produce them, or submit to have parol evidence received of their contents; the other 
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defendants admitting the books to be in H.’s hands. But held, that the notice did not 
lay H. under an obligation to bring them forward, and that secondary evidence could 
not be received. “ There was no proof that they were in H.’s hands” say the court, 

“ and the admissions of the other defendants, as to that fact, could not prejudice his 
rights. If the books were in R.’s hands, he should have been compelled to produce 
them in the ordinary way, by a subpoena duces tecum . At all events, parol evidence 
of their contents, could not be given as against H., until the fact was proved that the 
books were under his charge.? (Birbeck v. Tucker, 2 Hall’s Rep. N. Y. C. P. 121, 
128.) 

In an action of trespass, assault and battery, the defendant justified under one Y., 
who, as bail for the plaintiff, had undertaken to surrender him ; the defendant, who 
was keeper of a lock-up house, under the directions of Y. took the plaintiff there; and 
while at that place, the plaintiff’s attorney handed Y. a paper, which the defendant 
had received notice to produce. Best, C. J., held, that the plaintiff had not gone far 
enough — that tracing the paper to Y.’s hands, was merely tracing it to one acting in 
an independent character. (Evans v. Sweet, Ry. & Mood. 88. 1 Carr. & Payne, 
277, S. C.) Otherwise, semble , had the paper, instead of being traced to Y.’s hands, 
and no farther, been left with a servant of the defendant at his dwelling house. (Id. 
See Prichard v. Syramonds, Bull. N. P. 254 ; Rex v. Pearce, Peake’s N. P. Rep. 75.) 

Where the plaintiff, who bad been secretary to the committee of a charitable socie- 
ty, sued three of the committee for his salary, after a dissolution of the society, and it 
appeared that the resolution under which the plaintiff had been employed, was enter- 
ed in a book, which, during his engagement, was under his charge ; held, that the 
book appearing to be in the possession of another member of the committee, notice to 
produce it, served on the defendants, would not authorize secondary evidence of its 
contents. The plaintiff should have served the member, who held the book, with a 
subpoena duces tecum. (Whitford v. Tutin, 10 Bing. 895.) 

A notice to produce, served on two joint executors, is sufficient it seems as against 
both, though the one to whose possession solely, the paper is traced, has let judgment * 
go by default. (Beckwith v. Benner, 6 Carr. & Payne, 681, per Gurney, B.) 


NOTE 839— p. 440. 

See Burton v. Payne, 2 Carr. &. Payne, 520, S. P. 

Where a lease belonging to the plaintiff was in the court of chancery, but it did not 
appear by what means it came there, the court presumed it placed there at the in- 
stance of the plaintiff, and that it was liable to be withdrawn on his application : For 
the purposes of notice to produce, it was, consequently, still considered under his con- 
trol and in his possession. (Jackson, ex dem. Burr, et. al. v. Shearman, 6 Johns. 
Rep. 19. 21.) See Blood v. Harrington, 8 Pick. Rep. 553. 

If a private paper is in a public office, and as much under the control of the one 
party as the other, the party wishing to avail himself of it should obtain it ; he cannot, 
it seems, give notice t(f his adversary to produce it, and then, on failure, resort to sec- 
ondary evidence. (Blood v. Harrington, 8 Pick. 552, 554, 5. Williams v. Mundie, 
Ry. & Mood. N. P. Rep. 18.) 
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Where a paper was traced to the hands of the party’s agent, notice having been 
served to produce it ; and the party showed that the paper had been delivered to the 
stamp office, by the agent, to have it stamped, but when the notice was served, said 
nothing about it — Per Best, C. J., “ The case is new, but 1 am of opinion, on the 
common sense of the thing, that when one party has notice to produce a particular in- 
strument, and does not say that he has it not, but has delivered it to the slamp office, 
the other party ought to be allowed to give parol evidence of its contents.” (Sinclair 
v. Stevenson, 1 Carr. 8c Payne, 628.) 


NOTE 840— p. 441. 

See S. C.,3 Bing. 164 ; 10 Moore, 564. 

The possession by the attorney is the possession of the client, for this purpose; and 
therefore, where notice to the party personally is allowed, as in England, it will be op- 
erative even though the paper be in the hands of his attorney. Accordingly, on an 
indictment for uttering a forged deed, it appearing that the deed, alleged to have been 
forged, was produced in evidence by the prisoner’s attorney on the trial of an eject- 
ment, in which the prisoner was lessor of the plaintiff ; and that, after the trial, it was 
returned to the prisoner’s attorney ; held, that if the prisoner did not produce the deed, 
he having had notice to produce it, secondary evidence might be given of its contents, 
without calling the attorney to prove what he had done with the deed. (Rex v. H un- 
ter, 4 Carr. & Payne, 148.) 

Inferior evidence of deeds was allowed on the part of the plaintiff, after a notice 
served upon the defendant’s attorney, who formerly possessed them as attorney for 
another person sued by the plaintiff for a part of the same premises, though such deeds 
were not proved ever to have been in the present defendant’s possession. (Den, ex 
dem. Popino, v. McAllister, 2 Halst. 46.) 

In the case of a corporation whose books are wanted by a party suing them, the 
latter may give notice to the attorney of the corporation. (Thayer v. Middlesex Mu- 
tual Fire Ins. Co. 10 Pick. 326, 830.) It seems, however, that the attorney on record, 
or who appears for the corporation in the particular case, is the one meant ; and not 
the general attorney of the body. (See id.) 


NOTE 841— p. 441, 

The English judges have very uniformly held, that if a party calls for a paper under 
a notice to produce, and inspects it, he cannot object to its being read and treated as 
his own evidence, if it is at all pertinent to the issue. (See per Park, J. in Wilson v. 
Bowie, 1 Carr. & Payne, 8 ; and note (a) to the same case.) In a very recent case 
the rule seems to be laid down thus — that if during the cross-examination pf a witness, 
the counsel examining calls for a document under a notice to produce, and on its being 
produced, examines it, so as to become acquainted with its contents , he will be bound to 
put it in as evidence on his side. (Calvert v. Flower, 7 Carr. Payne, 386.) 

We find but few American cases on this subject In Jordan v. Wilkins, (3 Wash. 
C. C. Rep. 482, 484, note,) the defendant produced certain papers under a notice from 
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the other side, and prayed the opinion of the court whether he was obliged to show 
them to the adversary, until the latter declared his intention of using them. And held, 
that he was not; that the plaintiff had no right to see the contents but on this condi- 
tion. Whether such is the law in Pennsylvania, quere. (Farmers’ and Mechanics’ 
Bank, 6 Ser. & Rawie, 293.) Semble , that merely calling for and inspecting the 
papers produced under a notice, will not render them^evidence. (Withers v. Gillespy, 
7 Serg. & Rawie, 14.) At all events, papers called for, not under a notice, but as an 
act of courtesy* are not within the rule ; and the party invoking them under such cir- 
cumstances, neither lays himself under an obligation to use them as evidence, nor does 
he make them evidence for the opposite side. (Id.) And the mere notice to produce 
papers, never makes them evidence for the adverse party; if the party giving notice 
choose afterward to waive reading the paper in evidence, he is at liberty to do so. 
(Blight v. Ashley, 1 Peters’ C. C. Rep. 15, 22. Willings v. Consequa, id. 302, 311.) 
Nor can the paper be used for the adverse party, even though called for and produced 
under notice, unless pertinent and competent in itself. (Hylton’s lessee v. Brown, 1 
Wash. C. C. Rep. 343.) 

The English rule, that a party calling for a paper under a notice to produce, and in- 
specting it, thereby obliges himself to consent that it shall be evidence, was at one 
period supposed lo be the law of New- York. (Lawrence v. Van Horne, 1 Cain. Rep # 
376.) But afterward when the point was again brought under consideration, though 
incidently, Spencer, J., delivering the opinion of the court, repudiated the doctrine, and 
j8a id, that Lawrence v. Van Horne settled nothing; that the then chief justice (Rad- 
clifle) expressed no decided opinion on the question, and the rest of ihe court were 
equally divided. He maintained that the notice to produce, and calling for the inspec- 
tion, ought to be considered analogous to a bill for discovery, “ where most certainly 
.the answer is not evidence for the adverse party.” (Kenny v. Clarkson, 1 John. Rep # 
385, 895. Per Thompson, J., in Lawrence v. Van Horne, supra.) The scruples 
against adopting the English rule seem to have arisen mainly from the notion, that un~ 
leas the party might inspect the instrument on its production, without rendering it evi- 
dence, he would in many cases be needlessly driven into chancery for a discovery. 
(See per Thompson, J., in Lawrence v. Van Horne, supra ; also per Spencer, J., in 
Kenny v. Clarkson, supra.) Regarding the point as still an unsettled one in this state, 
it may be, that since the revised statutes and the rules of our supreme court, noticed 
ante, note 832, p. 1179, so materially enlarging the power of compelling discovery at 
law, there will be less reluctance, (as there is now less reason for it,) in following the 
oourae of the English courts. (See Grah. N. Y. Prac. 531, 2d ed.) 

• 'The rule in Delaware is, that a party, calling for papers from the other side under a 
notice to produce, and inspecting them , makes them evidence. (Randel v. Chesapeake 
and, Delaware Canal Co. 1 Harringt. Rep. 233, 234.) 

r It will be seen from the foregoing cases, that the only appearance of conflict has been, 
aft to whether the act of perusing or inspecting the paper, would lay the party calling 
for it, pursuant to notice, under the obligation of considering it evidence. That merely 
cmBmgfor the paper is not enough to produce such consequence, seems agreed. And 
it is equally clear on the other hand, that if the party calling fora paper under a notice, 
actually uses it as evidence, he thereby renders it evidence for bis adversary ; to what 
extent .will be seen hereafter. 
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NOTE 842-; p. 441. 

See per Thompson J., in Lawrence v. Van Horne, 1 Cain Rep. 286, 7, Per Hus- 
ton J., in Wishart v. Downey, 15 Ser. & Rawle, 77, 79. 

The refusal of a party to produce his books and papers, is not to be regarded as pri* 
ma facie evidence that, if produced, they would prove what the party calling for them 
alleges they contain. The rule is this : the latter, in such case, may give secondary 
proofofthe contents, if the papers are shewn or admitted to be in the possession ofhis ad- 
versary : and if the secondary evidence is imperfect, vague and uncertain, as to date% 
sums, boundaries, &c., every intendment and presumption shall be against the party 
who might remove all doubt by producing the higher evidence. (Per Sutherland J., 
delivering the opiniorf of the court in Life & Fire Ins. Co. v. The Mechauic Fire Ins. 
Co. 7 Wend. 81, 33, 4.) See Cooper v. Gibbons, 3 Camp. 868, where the defendant 
insisted that the refusal of the plaintiffs, to produce their books, authorized the jury to 
infer that certain goods, the price of which was sued for, had been charged by the 
plaintiffs to R. alone, and not to R. and the defendant jointly. But Gibbs J., held oth- 
erwise, saying, that the non production of the books merely entitled the defendant to 
give inferior evidence of their contents. (See also, Roscoe’s Cr. Ev. 11.) 

But where inferior evidence is given, all inferences from it shall be taken most strong 
ly against the party refusing to produce. (See per Shaw C. J., in Thayer v. Middle- 
sex Mutual Fire Ins. Co. 10 Pick. 329.) Every fair presumption that can arise is td 
be made against such party, as to those parts of the contents which do not appear from 
the secondary evidence. (Per Ruffin C. J., in Symington v. M’Lin, 1 Dev. &. Batt. 
291, 298.) This was said, where no requisition to produce had been made, but perol 
evidence of a note was given without objection. The question was, whether the plain- 
tiff, a factor, had taken the note of a third person in payment for the defendant’s goods 
(entrusted to the former to sell for the purpose of paying a debt due him by the latter 
out of the proceeds) so as to discharge the purchaser, and render himself responsible. 
The court inclined to think that, if the note taken were payable to the plaintiff, it would 
render him chargeable, under the circumstances ; and he not producing it, and the 
secondary evidence on this point being general, that the note was given, without 
showing to whom it was payable, they intended, as it seems, that it was drawn paya- 
ble to the plaintiff. (Id.) In Jackson, ex dem. Neilson, v. McVey, (18 Johns. Rep. 
330,) the defendant gave general evidence by a witness, that a deed, which was in 
court in possession of the opposing party, (he refusing to produce it,) had been in bis, 
the witness', possession — that he had often perused it, andever supposed the premises 
in question to be included in it On cross examination he said, he could not recollect 
a single course stated in it, and he did not know, but thought tbe premises were em- 
braced in it. Tbe circuit judge disregarded bis testimony ; but the supreme court, on 
a motion for a new trial, held, that the testimony should have gone to the jury with 
strong intimations that they ought to believe that the premises were included in the 
deed ; as, if they were not, the plaintiff, by producing it, could show with certainty how 
the fact was ; and that its non-production, the deed being in court, was very strong 
presumptive evidence against the plaintiff. 

The limitations under which this presumption is to be indulged, were veiy accurate- 
ly specified by Sutherland J., delivering the opinion of the court in the case of The Life 
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«nd Fire Ins. Co. v. The Mechanic Fire Ins. Co. 7 Wend. 31, 34. At the latter page, 
he says, that before any inference is made against a party on this ground, it roust be 
shown that the writing produced is under his control, and some general evidence of 
such parts of their contents as are applicable to the case, must first be given. 

The principle of the rule seems almost identical with that which, in general, pre- 
sumes against a party destroying the best evidence. This was seen ante, note 298, 
p. 293, where we adverted to the doctrine now considered. (See Roe v. Harvey, 4 
.Burr. 2484.) And the rule, Moreover, as has been remarked, is a highly reasonable 
sad beneficial oue, tending to the discovery of truth, and to the promotion of honesty, 
frankness, and lair dealing, and ought not to be shackled or obstructed by strict con- 
structions or technical nicities. (Per Shaw C. J. in Thayer v. Middlesex Mutual 
Fire Ins. Co. 10 Pick. 329.) Further, as to the application of the doctrine to books of 
account, see ante, note 491, p. 700. 


NOTE 843 — p. 442. 

See Colling v. Trewick, 6 Barn. & Cress. 394. 

In general, where the possession of a paper by the defendant is one of the grievances 
charged in the plaintiff’s declaration, it is not necessary to give any other notice to 
produce tlian-the action itself implies. This is the rule in actions of trover for written 
instruments. (M’Clean v. Hertogg, 6 Serg. & Rawle, 154. See also Wilson v. Gale, 
4 Wend. 626, per Savage, C. J. ; per Johnson, J. in Pickering v. Myers, 2 Bail Rep. 
1 13 ; Hammond v. Plank, Pea)te’s add. Cas. 90.) It has been applied, also, to the case 
of a constable, sued £br neglecting to return an execution ; for, the action is predicated 
on his wrongful detention of the paper — his neglect to return iL (Wilson v. Gale, 4 
Wendell, 623.) See Jolly v. Taylor, 1 Camp. 143. But where a suit was brought 
against an officer, for money collected on an execution, and the declaration was general, 
for money had and received, held, that the defendant was entitled to notice to produce 
the execution. (Gorham v. Gale, 7 Cowen’s Rep. 739 ; 6 id. 467, note (a) S. C.) In an 
action of trespass, however, tor entering the plaintiff’s office, and carrying away a bill 
of lading, the same being charged in the declaration ; held, that evidence of the contents 
of the bill might he given without notice to produce it. (Gilmore v. Wale, 1 Anth. 
N. P. 66.) So, in other cases where, from the pleadings in tlie cause, a party is fairly 
apprised that his adversary relies on an instrument in such party’s RatfdST^ Thus, 
where a person had given a note, against which the statute of limitations had run, and 
upon its being presented for payment, seized it, saying, “ I am glad I have got it in 
my hands in an action on the note, the plaintiff was let into secondary evidence 
without notice to produce it. (Gray’s ex’rs v. Kernahan, 2 Rep. Const. Ct. So. Car. 
65.) See Garlock y. Geortner, 7 Wend. 198. In an action of covenant, where one of 
the breaches alleged was, that the defendant had not paid $150 in obligations; and tho 
defendant by his plea took issue on the breach ; it was held, that such plea was a suffi- 
cient notice to produce notes delivered V> the plaintiff pursuant to the covenant, to 
authorize the defendant, on their non-production, to give parol evidence of their con- 
tents. (Hardin v. Kretsinger, 17 John. Rep. 293.) So, where the defendant in an action 
on a note, gave notice along with the plea of the general issue that he would prove the 
Vo l. I.* 150 
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note usurious, and that the extra interest was contained in a small note which wa« 
given to the plaintiff at the same time with the one declared on; held, that the de- 
fendant might give secondary evidence of the small note, without giving the plaintiff 
notice to produce it. (Hammond v. Holbrook, 13 Wend. 505.) 

But it is not enough that the writing be merely referred to , in the pleadings of the 
party requiring the instrument. Accordingly, in Pennsylvania, where the plaintiff 
declared for the breach of an agreement, in not keeping fair and regular books — and it 
appeared on the 1 rial that the defendant kept several books, viz. a ledger, day-book, 
invoice-book, and a hook of sales, all of which except the last were produced ; it was 
held, that parol evidence of the contents of the absent book was not admissible, without 
notice; the declaration not being sufficient to apprise the party that it was wanted. 
(Alexander v. Coulter, 2 Ser. & Rawle, 494.) 

On the general principle of implied notice by the pleadings, it seems that, in England, 
a written notice of the dishonor of a bill, may be proved by inferior evidence, without 
showing notice to produce, where the action is on the very bill to which the notice 
relates. (See Kine v. Beaumont, 3 Brod. &, Bing. 440, in connection with 2 Stark. 
Ev. 530, 31, 6th Am. ed.) The same doctrine has been recognized in North Carolina, 
and New Hampshire. (Leavitt v. Simms, 3 N. Ha rap. Rep. 15. FkribauH v. Ely, 2 
Dev. Rep. 66, 71, 2 ) So, semble y in Pennsylvania. (Smith v. Hawthorn, 3 Rawle, 
355, 353, 9.) Though, the court, in Leavitt v. Simms, did not put their deeision a upon 
this ground independently ; but appear to have gone also on the general ground recog- 
nized in several American cases, that notice to produee a notice is unnecessary. (See 
post, note 850.) In England, this exception to the rule requiring notice to produce, 
does not extend beyond notices relating to bills which are of the subject matter of the 
action. (Lanauze v. Palmer, 1 Mood. & Malk. 31, 32. See also Aflalo v. Fourdrinier, 
id. 334, 5, n. (a) ; Vice v. Anson, id. 96.) 


NOTE 844— p. 442. 

The general principle of the cases cited in our next preceding note, apply no less to 
criminal than to civil caseq, Accordingly, on an indictment for stealing a written in* 
strument, the prosecutor need give no notice to produce it, but is let in, at once, u> 
give secondary evidence. (The People v. Holbrook, 13 John. Rep. 90. Common- 
wealth v. Messinger, 1 Binu. Rep. 273. See also, Alexander v. Coulter, 2 Serg. & 
Rawle 494; Pickering v. Myers, 2 BaiL Rep. 113, 114; Moore v. The Common* 
wealth, 2 Leigh 701.) 

It has been held that, in a prosecution for forgery, no notice is necessary to produce 
a paper in the hands of the defendant, though such paper is not the subjeetjof the in- 
dictment. (United States v. Doebler, 1 Bald. Rep. 519, 522.) Quere, however, un- 
less the paper be so connected with the matter of the prosecution, as that the defen- 
dant may be fairly said to have been apprized that the prosecutor would resort toinferior 
evidence, in case the paper was not produced; for, Die object of giving notice is to enable 
the prisoner to protect himself against the falsity of such evidence. (See per Henderson, 
C. J. in State v. Kimbrough, 2 Dev. Rep. 436 ; Commonwealth v. Messinger, i Binn. 
Rep. 273 ;.2 Russ, on Crimes 628, Philadel. ed. of 1836. Per Southard, J. in The State 
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v. Gustin, 2 South. Rep. 746 ; The State v. Potts, 4 Halst. 26, 29, 29, et seq. 1 
Chi tty’s Cr. Law 578, 9, Springf. ed. of 1836.) 

In England, upon the trial of an indictment under 2 Geo. 2. c. 25, for forging a 
deed of release, held, that the prosecutor could not go into secondary evidence of its 
contents, unless reasonable notice to produce it had been given 5 and a notice given 
during the assizes was held too late. (Rex v. Haworth, 4 Carr. & Payne, 254 ; see 
Rex v. Hunter, id. 128 ; S. C. 3 id. 591.) 

Where notice would be entirely nugatory; as where a prisoner indicted for forgery 
has swallowed the instrument ; clearly no notice to produce need be given. (See 
Spragg’s case, cited by Lord Ellenborough in Hall v. Howd, 14 East, 276, note; also 
Commonwealth v. Peudleton, 4 Leigh 694 ; The State v. Potts, 4 Halst. 26.) 

So, if the forged instrument be suppressed by the prisoner, parol evidence may be 
given; but if there be a copy which can he sworn to, that is said to be the next best 
evidence, and should be produced. (United States v. Britton, 2 Mason’s Rep. 464.) 

In a civil action, in Connecticut, under a statute of that state, giving a right of 
action to the person injured by a forged note, against the forger, it was held, that the 
note being in the possession of the defendant, notice to produce it was unnecessary. 
(Ross. v. Bruce, 1 Day’s Rep. 100.) 


NOTE 845 — p. 443. 

Sec S. P. recognized in Pickering v. Myers, 2 Bail. Rep. 113, 114. 

But, where a person who had the possession of a document for the plaintiff*, came 
forward and swore as a witness for the defendant, that he had searched for, but could 
not find it, held, that this did not entitle the defendant to give secondary evidence; he 
should have notified the plaintiff to produce it. (Smallwood v. Mitchell, 2 Hayw. 
Rep. 145.) 

Where a party has fraudulently possessed himself of an instrument, belonging to the 
opposite party, notice to produce is unnecessary. (Per Johnson, J. in Gray v. Kerna- 
han,2 Rep. Const. Ct. So. Car. 65. See Garlock v. Geortner, 7 Wend. 198.) If the 
grantor in a deed of conveyance, which has been delivered to the grantee, surrepti- 
tiously obtain possession of it before it is registered, the grantee or those claiming un- 
der him, may give parol evidence of the contents, in an action against the grantor, or 
those claiming under him by conveyance subsequent with knowledge of the first con- 
veyance, without proving loss or giving notice to produce it to the adverse party. 
(Davis v. Spooner, 3 Pick. Rep. 284.) 

In a late English case, on affidavit showing that a lease had been stolen from the 
plaintiff by a servant, at the instigation of the defendant, he not denying the fact in his 
affidavit, the court made a rule that an examined copy of the enrolment should he giv- 
en in evidence on the trial. (Doe ex dem. Pearson v. Ries, 7 Bing. 724.) 

And where the plaintiff, having delivered to N. as A’s attorney, a bill, in which he 
made C. his debtor, afterwards obtained it surreptitiously from N., and then sought tc 
make N. liable for the same account charged in the hill against C. ; the court stayed 
the proceedings till the plaintiff delivered a copy of the bill, and ordered that the copy 
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should be evidence. (Edington v. Nixon, 2 Bing. N. C. 324.) The contents of pa- 
pers which have been secreted, in order to prevent their being used as evidence, rosy 
be proved, without notice to produce. (See ante, p. 442, of the text) Where, upon 
the trial of an indictment for passing a forged instrument, it appeared that the same 
had been secreted to protect the offender, though without his privity, a copy ta- 
ken by the person whose name was charged to be forged, was held admissible. 
(Commonwealth v. Snell, 3 Mass. R. 82. See S. P. United States v. Doebler, 1 Bald. 
Rep. 519, 522.) 

So, it is said, notice to produce is unnecessary, when the paper is in the hands of an 
accomplice. (Id. See United States v. Reyburn, 6 Peters’ Rep. 352, 368, 7.) 

Where, in the case of a vessel seized as prize of war, there appeared strong reasons 
for supposing, that the papers on board at the time of the capture, had been subtracted 
fraudulently by the master or some other person connected with the voyage, the libel- 
lants were allowed to give copies in evidence. (The Julia, 8 C ranch, 181, 192.) 


NOTE 846— p. 443. 

A counterpart, which is not a duplicate original, having been executed by one party 
only, is admissible against the party who executed it, to prove the execution of the oth- 
er part which it recites, though no notice has been given to produce the original. 
But as against a third person, unless he claim in privity, it is otherwise. (1 Stark Ev. 
350, 1 , 6th Am. ed.) When admissible, its operation as evidence cannot be defeated by 
the opposite party showing that the original was not duly stamped. (Paul v. Meek, 
2 Younge & Jer. 116.) 


NOTE 847— p. 443. 

On a trial for treason, a copy of a circular letter inciting to insurrection, was ruled 
to be evidence against the accused, on proof merely that it was one of the copies actu- 
ally circulated at the time of the insurrection. (United States v. Mitchell, 2 DalL 
Rep. 357.) 

A case constituting a very striking exception to the general rule, requiring notice to 
produce, came before the supreme court of the U. S. The plaintiff had signed an 
agreement by which he undertook to rent the defendant’s farm of him, and specifying 
the conditions. It was signed by the plaintiff only, and contained no express stipula- 
tion on the side of the defendant, except it was mentioned that, certain taxes which the 
plaintiff was to pay, the defendant would allow out of the rent. The action, it seems, 
was brought for the defendant’s not leasing and delivering possession. On the trial, 
the plaintiff offered to read in evidence a copy of the agreement, admitted to be whol- 
ly in the hand-writing of the defendant. And it was held competent evidence, with- 
out showing any notice to the defendant to produce the original. There was no dis- 
pute as to the execution of the Original ; indeed, the opinion of the court shows that 
that fact was admitted ; and they presumed that the copy offered, being in the defend- 
ant’s hand-writing, had come to the plaintiff’s possession by the defendant’s own met. 
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The oourt (Trimble, J. delivering the opinion) concede the general rule that, in ordi- 
nary cases, notice to produce is necessary; but, having examined the numerous adju- 
dications on the subject, they had found no case coming up to this, where the copv of- 
fered was made by the party against whom it was sought to be used. By making 
and delivering it, they said, the defendant consented that it should be considered as 
genuine and true ; and it was not competent for him to allege, against his own act and 
admission, that the paper does not contain all the verity and certainty of the original. 
(Carroll v. Peake, 1 Peters’ Rep. 18, 22.) 

So far, the court viewed the paper offered as a copy merely. But, under the circum- 
stances, and to the purpose for which it was sought to be used, they said, it might 
fairly be regarded as an original. As related to the plaintiff’s contract, it was a copy; 
but it was offered along with several letters of the defendant, as a component part of 
the evidence to show the defendant’s agreement to let the farm, and the terms of that 
agreement; these letters did not appear in the record, and the court said, that if there 
was a supposabie case where the paper could be regarded as an original, and there- 
fore not objectionable as a copy, they were bound, in favor of the decision in the court 
below, to presume such a case was presented. They then put the hypothesis, (which 
they say is allowable,) that the paper offered was enclosed in one of the letters, which, 
refering to it, went on to state the terms of the agreement on the defendant’s part ; 
and they held it plain that, in such a case, the enclosed paper, although it might be a 
mere copy as it respected the plaintiff’s part of the contract, would be truly an origin- 
al document by adoption and incorporation with the letter, as much as the letter it- 
self. (Carroll v. Peake, supra.) 


NOTE 848— p. 445. 

S. P. Bate v. Kinsey, cited in Rose. Cr. Ev. 10, from 1 M. &, R. 38. S. C. cited 3 
Chitty’s Gen. Prac. 835, n. (k) from 1 Crom. M. & Rose. 48. For the American ca- 
ses on this subject see ante, note 836, p. 1186. 


NOTE 849— p. 445. 

In England, a notice to produce may he either parol or written ; and, if both a parol 
and written notice has been given, proof of either is sufficient. (Smith v. Young, 1 
Camp. 440. Rose. Ev. 4. Rose. Cr. Ev. 10. 2 Russ, on Cr. 629, Phil. ed. 1836. 
But see 3 Chitty’s Gen. Prac. 835.) 

In New-York, however, a notice to produce is required, by the rules of the supreme 
court, to be in writing. (See ante, note 835, p. 1 183.) 

In most of the United States, persons interested, and even parties to the record, are 
competent witnesses to prove the service of notice^ to produce. (See ante, note 122, 
p. 138, and the cases there cited. Jordan v. Cooper, 3 Ser. & Rawle, 575. Smith 
v. W ilson, 1 Dev. &. Batt 40.) The plaintiff was held a competent witness to prove 
the service of notice of the cause of action, required, by statute, to be given to a jus- 
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tice of the pe&ce, thirty days before process issued. (Kidd v. Riddle, 2 Yeates 9 
Rep. 442.) 

Where a nolice or demand, not required to be in writing, is served upon a party by 
reading it from a paper, it may be proved by the person who read it without produ- 
cing the writing or excusing its absence. (Black v. Ray, 1 Dev. & Bait 834.) 

On the general question as to what notices should be in writing, it has been held, 
that where a statute requires reasonable notice, aud prescribes no form, it need not be 
in writing. (Rex v. Surry, 5 Barn. &, Aid. 539.) A statute directing notice to be left 
at a particular place, contemplates written notice. ( Semble , Gilbert v. The Columbia 
Turnpike Co. 3 John. Cas. 107, 109.) “ A notice in legal proceedings means a writ- 
ten notice.” (Said, id. p. 109. See the dissenting opinion of Bronson J., 15 Wend. 
428, 9, 430.) But, in an action on a covenant of warranty in a deed of lands, from 
which the grantee had been evicted, held! that parol notice to the grantor, of the eject- 
ment suit against the granted, was sufficient. (Miner v. Clark, 15 Wend. 425. See 
ante, note 693, p. 9S3.) 


NOTE 850— p. 446. 

The doctrine of the text, that notice to produce a written notice, is unnecessary, as 
a preliminary to the introduction of secondary evidence of its contents, has been re- 
cognized and acted upon in various American cases. Thus, a written notice to quit 
may be proved by a copy made by the person who served the original, without notice 
to the other party to produce the latter. (Eisenhart v. Slayraaker, 14 Serg. & Rawle 
153.) So, as to a notice of the dishonor of a bill, which may be proved by a copy 
made at the time of the original, the original having been served by delivering it to 
the party, or transmitting it to him by mail. (Johnson v. Haight, 13 John. Rep. 
470. Smyth v. Hawthorn, 8 Rawle 355. Eagle Bank v. Chapin, 3 Pick. 180. Tay- 
lor v. Bank of Illinois, 7 Monroe, 576, 578. Lindenberger v. Beall, 6 Wheat. 104. 
Contra, see Etie v. Sparks, 4 Mill. Lou. Rep. 463.) And the party may resort at 
once to parol proof of the contents of the notice, without notice to produce it, unless it 
appear that higher evidence is within his power. (Ekins v. Hanley, 2 Fox & Smith 
1,3,4. Johnson v. Haight, 13 John. Rep. 470, 1. Taylor v. Bank of Illinois, 7 
Monroe, 576, 578. Eagle Bank v. Chapin, 3 Pick. 180. Ackland v. Pearce, 2 Camp. 
601. Lindenberger v. Beall, 6 Wheat. 104. Leavitt v. Simes, 3 N. Hamp. Rep. 
14. Faribault v. Ely, 2 Dev. Rep. 67. Smyth v. Hawthorn, 8 Rawle 355.) Ac- 
cordingly also, a written request or notice to repair fences is provable by parol evi- 
dence of its contents, without notice to produce it. (Willoughby v. Carleton, 9 John. 
Rep. 136.) And a written abandonment, in an insurance case, seems to stand on the 
same principle. (Peyton v. Ha I let t, 1 Cain. Rep. 364 ; and see, in connection with 
this case, Johnson v. Haight, 18 John. Rep. 470, 471 ; Mumford v. Bowne, Anth. N. 
P.40,41.) Of course it applies to notices to produce; (Tower v. Wilson, 3 Cain. 
Rep. 174;) so, as to the contents of notices generally, served in the progress of a 
cause. (Per Savage, C. J., in M’Fadden v. Kingsbury, 11 Wend. 669. Per 
Tooraer, J., in Faribault v. Ely, 2 Dev. Rep. 68.) 

The principle of the exception which allows secondary evidence of written notice^ 
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without requiring the opposite party to produce the original, has been said to extend 
10 all written notices. “ For, if it were otherwise, the notice to produce the original, 
could be proved only in the same way as the original itself; and thus a fresh necessi- 
ty would be constantly arising ad infinitum ; so, that the party would, at every step, 
be receding instead of advancing.” (Per Gibson, J., in Eisenhart v- Slnvmaker, 14 
Serg. & liawle, 156.) Besides, the other party having tl>e original in his possession, 
may, by producing it, correct any mistake. (Tower v. Wilson, 3 Cain. Rep. 174.) 

Mr. Starkie thinks, that the exception should be limited in practice, as he says it Is 
in principle, to notices to produce. He denies that it extends to notices in general, 
such as notices of the dishonor of a hill, notices to quit, & c. The particular contents 
of a notice to quit, he says, may he as essential to the cause as those of any other 
document, and it may therefore he as material to require the best evidence: its con- 
tents create or vary the rights of the parties ; it is part of the res gestae ; and tire ob- 
jection which excludes the necessity of notice to produce a notice, namely, that an in- 
finite series of notices would thus be rendered necessary, is wholly inapplicable, the 
nature and object of the two documents being entirely dillercnt. (2 Stark. Ev. 530, 
6th Am. ed.) Indeed, in England, it would seem, that the cases are not easily recon- 
cilable. In Grove v. Ware, (2 Stark. Rep. 174) an action was brought against the 
surety in an indemnity bond, conditioned to pay the plaintiffs what might become due 
from the principal, on an account, within six months afler notice. Lord Ellenborough 
held, that in order to let the plaintiff into proof of the notice given to the defendant, 
(which was in writing,) the plaintiff must show notice to produce it ; that it was some- 
thing more than a mere notice; it was a statement of the account between the plain- 
tiffs and the principal. So, his lordship held in another case, that a notice of dishonor 
of a bill could not be proved, without showing notice to produce it, and this, where the 
action was on the very bill, and the proof offered, was a copy of the notice sent in a 
letter by mail. He said there were other circumstances, besides the general fact of 
notice, which were necessary to give it effect; such as the date, the time it was sent ; 
and that, to ascertain the date, the post mark might be material. He was therefore 
of opinion, that the contents could not be proved without notice to produce the origin- 
al. (Langdon v. Hulls, 5 *Esp. Rep. 156, 157.) The same doctrine was held by 
Lord Kenyon, as to notice of dishonor sent by letter. 44 Call it a notice,” he said, 44 or 
by any other name; it is still a letter, and must be proved as any other written pa- 
per.” (Shaw v. Markham, Peake’s Rep. 165.) But, a few years after, where a de- 
mand in trover was made in writing, Lord Kenyon held it could be proved by a copy, 
without police to produce ; and he compared it to a notice to quit, &.c. which he said 
was provable by a duplicate in the same way. (Hammond v. Plank, Peake’s add. 
cas. 90.) So, where a written notice of dishonor had been served, by leaving it at 
the defendant’s house, Le Blanc, J., ruled, that secondary evidence might be given, 
without notice to produce, and he also likened it to a notice to quit. (Ackland v. 
Pearce, 2 Camp. 599, 601.) And Lord Ellenborough, in 1815, was of opinion that, a 
letter acquainting the party with the dishonor of a bill, was in the nature of a notice, 
and that it was unnecessary to prove notice to produce such a letter. (Roberts v. 
Bradshaw, 1 Stark. Rep. 28, 29.) In a case belore the common pleas, as late as 
1822, the foregoing decisions seem to have been all reviewed. There, a copy of a 
letter acquainting the defendent with the dishonor of a bill, taken at the time the 
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original was written, was offered. The judges, after argument, adjourned to enquire 
what the practice in the King’s Bench had been, and subsequently declared the result 
as follows: “ That the copy of an original letter, giving notice of the dishonor of a 

bill, is admissible, without notice to produce the original.” (Kine v. Beaumont, 3 
Brod. Bing., 440. S. C., cited in the text p. 445, n. (2.) See also, Ekins ?. Hanly, 
2 Fox &, Smith, 1.) This case, it is said, was probably decided on the ground that the 
action was on the very bill to which the notice related. (2 Starkie’a Ev. 530, 531, 6th 
Am. ed.) And, in a still later case, it was held, that an examined copy of a letter, 
giving notice of the dishonor of a bill, (not the subject of the action,) was in admissi- 
ble, without notice to produce the original. (By Abbott, C. J., in Lariauze v. Palmer, 
1 Mood. & Malk., 31. See ante, note 843, p. 1194.) It seems, that the court in 
Kine v. Beaumont, supra, were influenced very much also, by the consideration, that 
the copy was made at the time of the original, and was therefore like a duplicate ori- 
ginal. Dallas, C. J., and Borrough and Richardson, J’s., intimated this quite ex- 
plicitly on the argument, and on the adjourned day the chief justice, in declaring the 
result of their conference with the other judges, said they saw no reason for changing 
the opinion in part expressed when the case was last before the court. (See Colling 
v. Treweek, 6 Barn. &. Cress., 209 ; Also, Ekins v. Hanly, 2 Fox St Smith, 1 ; Ham- 
mond v. Plank, Peake’s add. cas. 90, n (a).) 

The American cases in respect to written notices of dishonor, present, as we have- 
seen, supra, a more symmetrical appearance. But, in admitting secondary evidence 
without notice to produce, they go upon various grounds ; thus, that notice to pro- 
duce a mere notice, is never necessary; (see Johnson v. Haight, 13 John. Rep. 470 ; 
Leavitt v. Simes, 3 N. Hamp. Rep. 14, 15;) that notice of dishonor relates only to a 
few simple facts, which it has been usual to prove by parol, without requiring no- 
tice to produce ; (Eagle Bank v. Chapin, 3 Pick. Rep. 180;) that a copy of a notice, 
made at the time, is like a duplicate original ; (Johnson v. Haight, supra ; Faribault 
v. Ely, 2 Dev. Rep. 66:) that the nature of the action is a sufficient notice to pro- 
duce, as the defendant must be aware, that without proof of the notice, the action 
could not be sustained ; and that, if there was any defect in the notice, it would be 
material lor him to produce it; (Leavitt v. Simes, 3 N. Hamp. Rep. 15; Faribault 
v. Ely, 2 Dev. Rep. 66, 71, 72 ; Smyth v. Hawthorn, 3 Rawle 355 ;) this latter ground 
agrees with some of the more recent English cases, noticed above, and ante, note 843, 
p. 1 194, and would confine the principle to instances where the action was founded 
upon the bill or note to which the notice pertains. 

It is somewhat difficult, therefore, to extract from either the American or English 
cases, any general proposition which shall answer as a test, by which to determine 
what class of notices fall within the exception under consideration, and what are re- 
served for the operation of the general rule. The subject seems, indeed, not to have 
been much discussed upon principle, but one case has been followed as a precedent 
for others, in which new applications of the doctrine have been allowed, until a course 
of decison has arisen, especially in this country, which certainly looks very much like 
putting all notices upon the same general ground with mere notices to produce. Irv 
New-York, however, a distinction has been attempted. A suit was bronght for the 
penalty incurred by commissioners of highways, in refusing to prosecute an overseer, 
who had neglected to remove obstructions. On the trial in the common picas, the 
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plaintiff deemed it material to show, that the defendants had given notice in writing 
to the overseer, requiring him to perform his duty by removing the obstructions ; and 
the court held, that parol evidence of the notice was inadmissible, unless its absence 
was accounted for. On the cause coming before the supreme court, upon error 

brought, the latter decided that no notice to the overseer was necessary to be shown* 
and consequently the ruling of the common pleas as to the mode of proving it, was 
entirely unimportant. But Savage, C. J., who delivered the opinion, said, that if the 
statute had required notice to the overseer, as a condition to his liability, then the de- 
cision of the common pleas would have been correct. The doctrine he advanced, 
was this: That written notices, which form part of the foundation of the cause, can- 
not be proved by parol without accounting for their absence; but otherwise, as 
to notices which relate only to some collateral fact. For instance, in an action 
against an overseer, for neglecting to procure scrapers, &c., (in which case the statute 
does not require him to act, except after notice from the commissioners,) secondary 
evidence of the contents of the notice would be inadmissible, unless notice to produce 
the original had been given. (M’Fadden v. Kingsbury, 11 Went!. Rep. 667, 668, 
669.) A similar doctrine was recognized by Toomer, J., in Faribault v. Ely, 2 Dev. 
Rep. 67, 68. In that case, after noticing the remarks of Mr. Starkie, the substance 
of which are stated, supra, he says : A notice given during the progress of the cause, 
to produce a paper for the purpose of evidence, is formal in its character, and comes 
within the reason of the exception. But, a notice which has been given before the 
commencement of the suit, which makes an essential part of the cause of action, which 
is a link in the chain of the plaintiff’s right to recover, is of a different character, and 
would seem to require the best evidence the nature of the case would admit, and all 
the cautions which the rules of evidence prescribe. (Id. 68.) 

These dicta (for they are nothing more) seem to quadrate exactly, with the views 
of Mr. Starkie ; but, it is difficult to reconcile them with other adjudications. The 
observations of Toomer, J., may be consistent with the current of authority in his own 
state; but, in the very case, he was constrained to concede, and so the court held, 
that a letter acquainting a party with the dishonor of a bill, was within the exception 
dispensing with notice to produce. He places the exception, however, upon the prin- 
ciple of the cases ante, note 843, p. 1 194. 

But with regard to M’Fadden v. Kingsbury, the observations of the learned chief 
justice, seem to us directly at variance with other cases in the same court. How is 
it possible to reconcile them with what was directly and deliberately adjudged in 
Willoughby v. Carlton? (9 John. Rep. 136.) There, the action was brought to recover 
for work and labor, performed by the plaintiff in putting up the defendant’s propor- 
tion of a division fence between the parties, the defendant having neglected, for one 
month after notice, to put up his part. According to the statute under which the 
plaintiff proceeded, the defendant could not be made liable unless he had had notice, 
and neglected for one month thereafter. (1 L. N. Y. (K. & It.) 332, 333, § 14.) No- 
tice had been given in writing; and the proof of it was as essential as the fact that 
the fence to which it related was a partition fence, or that the plaintiff had neglected 
to repair it. And yet parol evidence of the notice was held admissible, though no 
notice to produce it had been given. So with respect to notices of abandonment 
and notices of dishonor, which, we have seen, according to the New-York cases, come 
Vol. I.* 151 
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withiu the exception to the genera) doctrine which requires notice to produce. But, 
M’Fadden v. Kingsbury would interdict them entirely ; nay more, it would practical- 
ly interdict, as it seems to us, all notices, save notices to produce, and such others as 
are given in the progress ol the cause. This may be more in harmony with the prin- 
ciple upon which the exception was originally allowed, as Mr. Starkie contends, but 
in New- York, until prior decisions are either explained away or overturned, it cannot 
be adopted without involving most palpable incongruity. 


NOTE 851— p.446. 

Lord Ellenborough, in Phillipeon v. Chase, cited in the text, admitted, that a copy 
of an attorney’s bill made at the time of the original delivered to the party, was good 
evidence, because the bill delivered and the one retained were duplicate originals. 
This doctrine obtains as to notices generally. (See the cases in the next preceding 
note, at p. 1198.) Where, however, inferior evidence is offered, his lordship held, that 
it could not be received except after notice to produce. But it seems that Anderson v. 
May, the other case cited in the text, did not proceed upon the ground that the writings 
were contemporaneous. (See per Bayley, J., in Colling v. Treweck, 5 Barn. & Cress. 
894.) And, in this case, a copy of an attorney’s bill, not signed by the attorney, was 
received without notice to produce the one delivered ; it being proved by a witness 
that the one delivered was signed. The court refused to put their decision upon the 
ground that the copy produced was a duplicate original, but went on a principle broad 
enough to let in secondary evidence without notice to produce, in all cases of this char- 
acter. They say, in general terms, that the bill delivered is in effect a notice that 
unless it is paid an action will be brought ; and when the action is brought, it is brought 
in pursuance of such notice. Bayley, J., who delivered the opinion, further said, that 
the case might fairly come within that class, where notice to produce has been held un- 
necessary because from the nature of the action the party must know that he is charged 
with the possession of the instrument. 


NOTE 852 — p. 446. 

In the two next preceding notes we have incidentally adverted to several cases 
showing, that copies of notices, and of other writings in the nature of notices, if con- 
temporaneous with the one delivered, have been regarded in the light of duplicate 
originals. This was distinctly conceded as applicable to an attorney’s bill, delivered, 
under the English statute, to a party before suit brought ; and yet the bill is not required, 
it seems, to be in the form of a notice, but is a mere statement of the items of the plain- 
tiff’s account. The copy retained, in such case, is of equal authenticity with the ori- 
ginal. (See Phillipson v. Chase, 2 Camp. 1 10, per Lord Ellen borough.) 

But, is the same doctrine applicable to letters, merely as such, without reference to 
the circumstance of their being a notice, either in form or substance ? In Patton’s 
adm’r v. Ash, 7 Ser. & Rawle, 1 16, an exception was taken to the admission of a copy 
of a letter, proved by the person who wrote it to be a true copy in his hand-writing of 
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one which he directed to the defendant’s intestate, and put into the post office. It does 
not directly appear that the letter sent and the copy produced were contemporaneous 
writings,- though such, perhaps, is the fair inference from what is slated in the report. 
The court held, that the copy was clearly not evidence until notice had been given to 
produce the original; for, it is against principle, to admit a copy of any private paper, 
without accounting]for the non-production of the original ; a copy being, from its very 
nature, less satisfactory than the original. See a very striking illustration of the gene- 
ral principle excluding copies as inferior in point of authenticity, in Curtis v. Patton, 6 
Ser. & Rawle, 195, stated ante, note 420, p. 550. 


NOTE 853— p. 447. 

i 

Service of notice of the dishonor of bills, by depositing the same in the post office 
in the form of a letter directed to the party, is a very usual mode, and has fre- 
quently been recognized, under certain limitations, as legitimate in the courts of this 
country. The cases in which it is allowable, the form of the notice, together with va- 
rious other particulars relating to it, will more properly be considered in the annota- 
tions to the second volume of the text. We shall therefore merely set down here, in a 
general way, some lew among the many decisions in which the subject has been con- 
sidered. See Agnew v. The Bank of Gettysburgh, 2 Harr. &. Gill, 478, 495 ; Galla- 
cher’s ex’re v. Roberts, 2 Wash. C. C. Rep. 191 ; Davis v. Williams, 1 Peck’s Rep. 
191 ; Louisiana State Bank v. Rowel, 6 Mart. Lou. Rep. N. S. 506, 508, 9 ; Clay v. 
Oakley, 5 id. 137 ; Prichard v. Scott, 7 id. 491 ; The Bank ofColumbia v. Magruder’s 
adm’r, 6 Harr. & John. 172; Patterson Bank v. Butler, 7 Halst. Rep. 268; Barker 
v. Hall, I Mart & Yerg. Rep. 183; Nashville Bank v. Bennett, 1 Yerg. Rep. 166 ; 
Dunlap v. Thompson, 5 id. 67 ; Townsley v. Springer, 1 Mill. Lou. Rep. 122; Yeat- 
man v. Erwin, 5 id. 268 ; Preston v. Dayton, 7 Lou. Rep. (Currv,) 7 ; Sewall v. Rus- 
sell, S Wend. 276 ; Bank of Utica v. Phillips, id. 408 ; Bank of Geneva v. Howlett, 4 
id. 828; Cuyler v. Nellis, id. 398; Bank of Utica v. Davidson, 5 id. 587; Bank of 
Rochester v. Gould, 9 id. 279 ; Bank of Alexandria v. Swann, 9 Peters’ Rep. 33; So- 
larte v. Palmer, 1 Bing. 194; Faribault v. Ely, 2 Dev. Rep. 67; Nichols v. Gold 
smith, 7 Wend. 160 ; Haggard v. Van Amringe, 4 Binn. Rep. 295, n. ; Brook v. 
Thompson, 1 Bail. Rep. 322; Smyth v. Hawthorn, 3 Rawle, 355. 


NOTE 854— p. 448. 

We incidentally adverted to a case or two connected with the subject in the text, 
in speaking of presumptions arising from artificial habits, and the custom of particular 
individuals, ante, note 298, p. 294. In Toosey v. Williams, there cited from 1 Mood 
& Malk. 129, a clerk in the defendant’s employ was called, who testified, that the 
practice in the defendant’s office was, for him to copy into a book (which was produ- 
ced and offered) all letters directed as the one in question was ; that, when copied, they 
were given to the defendant to seal, and afterwards carried, either by the witness, or 
another clerk, to the post office ; but there was no particular place of deposit in the de- 
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fendant’s office lor the letters that were to be carried. Two clerks were sworn, and 
they both stated that they always carried the letters given them for that purpose ; but 
neither of them had any recollection of this particular letter. Lord Tenterden, C. J., 
who tried the cause, rejected the evidence, expressing great reluctance however in so 
doing ; he said, if the duty of the clerk had been to see the letters he copied carried 
to the post-office, it might have answered ; but, it appeared, something else was to be 
done in this case, afterwards, and that by the defendant. 

In Flack v. Green, (3 Gill & John. 474,) notice to two endorsers, both residing at 
the same place, was put in the post-office, under cover directed to one of them ; and, 
for the purpose of proving that it reached the other, the plaintiff offered to prove, by a 
person who was a member of the mercantile house with which the endorser, to whom 
the notice was directed, was connected, that it was the invariable practice of the house 
to forward such notices upon the receipt of them, and, that he had no doubt and be- 
lieved, from their course of business, that they had forwarded the one in question, but 
had no recollection of the fact ; the same facts were offered to be proved by the clerks 
of the house. But the court held the testimony inadmissible. 

Where, however, a clerk testified that it was his invariable practice to carry the ori- 
ginal letters (a copy being offered) to the post-office, as soon as he copied them ; that 
he seldom handed them back ; and that he copied the one in question; the case was 
deemed to come fully up to Lord Ellenborougli’s requisition, in Hetherington v. Kemp, 
cited in the text, and the proof of the letter having been sent, was, accordingly, held 
sufficient. (Thallhimtr v. Brinkerhoof, 6 Cowen’s Rep. 90, 100, 1.) 

In Miller v. Hackley, (5 John. Rep. 375,) a notary called to prove notice of dishon- 
or of a bill, stated, that it was usual for him, where endorsers or drawers lived at a dis- 
tance, to send a written notice by post on the evening of the same day of protestation, 
and, having protested the bill in question, lie believed he had sent such notice in that 
way in the present case ; held, that this was sufficient evidence, in the first instance, 
to sustain the allegation of due not ice. 

To charge the defendant, a deputy Post-Master at Washington, with the receipt of 
a letter containing bank notes, the plaintiff offered in evidence a post-bill (received at 
the defendant’s office) of letters mailed at the Philadelphia post-office, containing a 
charge of postage corresponding with the amount of postage on the letter in question, 
the bill being dated on the day the letter was left to be mailed. The circuit court in- 
structed the jury, that they might presume the letter came to the defendant’s hands; 
but refused to charge, that if the post bill reached the defendant’s office, the jury aught 
to presume that the letter came there with it Held, by the supreme court, on error, 
that if the court below erred at all, it was in conceding too much to the plaintiff. “ An 
entry on the post-bill,” they said, “ is, by no means conclusive evidence of the trans- 
mission of a letter, for, it may still never have been put into the mail, or may have 
been stolen in its passage.” (Dunlop v. Munroe, 7 Cranch, 242, 270.) 


NOTE 855— p. 450. 

See S. C. 6 Moore, 347. 
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NOTE 856— p. 450. 

The cases cited in the text seem to have been followed with great uniformity. The 
general rule is, that the party who calls out a written instrument from his adversary’s 
possession, must prove its execution if he would use it as evidence, in the regular 
mode. (1 Stark. Ev. 851, 6th Am. ed.) The difficulty is, in determining how far the 
exception mentioned by our author extends, and the particular cases which are fairly 
embraced within it. It is clear, that the mere fact of the instrument coming from the 
possession of the adverse party, under a notice to produce, will not dispense with the 
ordinary proof of execution. (Id.) In Vacher v. Cocks, 1 Barn. &. Adol. 145, the 
plaintiffs, assignees of a bankrupt, sued the defendants for money had and received ; 
and on the trial, the former offered a deed, by which they proposed to show that the 
bankrupt, on the opening of a certain account with the defendants, assigned over to 
them his book-debts and some policies of insurance. The defendants had collected 
monies under the deed ; but after the commission, and some months before the trial, 
they had given up both the deed and the money to the assignees. Under these cir- 
cumstances, the court were clear that the plaintiffs were bound to prove the deed ac- 
cording to the general rule ; that the exception established in Pearce v. Hooper, stat- 
ed in the text at p. 449, could not be extended to a case like the present, where the 
party wishing to make the deed evidence, had had it a long time in his custody, and 
might therefore have been prepared to prove the execution. It is indispensible, in 
order to bring a case within the exception mentioned in the text, that the party pro- 
ducing the instrument, should claim an interest under it. (Doe, d. Wilkins v. Cleve- 
land, (Marquis,) 9 Barn. &. Cress. 864.) There is no distinction, so far as this sub- 
ject is concerned, between a deed and any other written instrument ; the latter may 
come within the general rule, or the exception, according to circumstances, as well as 
the former. (Wethereton v. Edington, 2 Camp. Rep. 94.) In assumpsit by the 
vendee, to recover back against the vendor a deposit on the purchase of real estate, 
the defendant, at the trial, produced (under a notice requiring it) the agreement 
which had been signed at the foot of the conditions of sale ; held, that the plaintiff 
need not call the subscribing witness, as it was an instrument under which the de- 
fendant claimed an interest. (Bradshaw v. Bennett, 5 Carr. & Payne, 48.) 

The doctrine has been recognized and acted on in the American courts. In Rhoades’ 
lessee v. Selin, 4 Wash. C. C. Rep. 715, 719, the defendant, on the trial, pursu- 
ant to notice, produced a diagram, and the plaintiff* thereupon offered to read it in ev- 
idence without any proof to authenticate it. Washington J. rejected it, holding, 
that the mere fact of its coming out of the defendant’s possession was not sufficient. 
He admitted, however, that if the party producing an instrument on notice “ be a 
party to it, or claims a beneficial interest under it,” these facts might dispense with 
the necessity of giving further proof, because of such privity or interest, and not be- 
cause of the possession of the instrument by the party against whom it is offered. But, 
in the present case, he said, the instrument was a mere draff, to which there were no 
parties, and it was not shown to have any connection with the title of the defendant. 
The plaintiff*, therefore, must authenticate it as though he had produced it in the first 
instance as his own. The case of Betts v. Badger, 12 Johns. Rep. 223, lays down 
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the rule substantially thus— that if the party, producing a deed of lands under notice, 
is the party to whom it was given, the custody of the paper affords high presumptive 
evidence that he holds it as a muniment, and the opposite party need not adduce 

proof of its execution, but it is to be taken, prima facie, as duly executed. In a still 
later case, the defendant in ejectment, under a notice to produce, brought forward a 
lease, given by one R. to the lessor of the plaintiff ; it appeared that the lease came to 
the defendant’s possession, under the following circumstances: Some years after it 
was made, one B. agreed to purchase of the plaintiff’s lessor for $750, B. to pay the 
rent in arrear and to become due to R. ; B. paid the $750, and the lessor of the plain- 
tiff thereupon endorsed his name on the lease, and delivered it to B., who immediately 
took possession and held till his death, leaving a wife and children. The defendant 
married the widow, and lived with her on the premises. The court held, that as the 
defendant was not a party to the lease, and did not personally claim any beneficial in- 
terest under it, the plaintiff was bound to prove the lease in the regular mode. (Jack- 
son, ex dem. Stewart, v. Kingsley, 17 Johns. Rep. 158.) 

What is particularly important in the last case is, that Spencer, C. J., delivering 
the opinion of the court, extends the exception to instances not embraced within it as 
stated in the text. Our author has confined it to cases where the party producing the 
instrument, not only claims a beneficial interest under it, but is a party to it. But 
Spencer, C. J., says the latter circumstance is immaterial provided the party claims a 
beneficial interest under the instrument. See further, note to Jones v. Cooprider, 1 
Blackf. Rep. 49. M’Pherson v. Rathbone, 7 Wend. 216, 219, per Savage, C. J. 
Stevenson v. Dunlap, 7 Monroe, 134, 137, per Mills, J. 


NOTE 857— p. 451. 

See S. C. 8 Dowl. &. Ryl. S68. 


1 “ 

NOTE 858— p. 451. 

See S. C. 9 Dowl. &. Ryl. 15. 2 Carr. & Payne, 139. 


NOTE 859— p. 451. 

The practice of giving notice to produce papers, is, in several points, analagous to a 
bill of discovery in chancery, for which it is a substitute. (See ante, note 841, p. 1 190, 1.) 
And, in no particular is the analogy more strikingly obvious, than in respect to the doc- 
trine noticed in the text. The complainant, in chancery, may use the defendant’s ans- 
wer, or not, as he pleases ; (see ante, note 642, p. 926 ;) so the party who has given notice 
to produce, may at his option waive the production, and make out his case independ- 
ently; (see the cases cited ante, note 841 , p. 1190, 1.) But if the answer in the one case, 
or the writing in the other, having been thus called out, be used by the party at whose 
instance it was invoked, the other party has a right to the whole. 8uch is the general 
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rule. As to its application in respect to answers in chancery, see ante, notes 643, 4, p. 
926, 7, 8 : also, note 647, p. 929. 

This analogy has been frequently resorted to in determining how far papers brought 

forward under a notice to produce, and used against the party producing them, may 
be said to be evidence for him. (See per Gibson J., in Withers v. Gillespy, 7 Ser. 
Rawle, 14. Also, per id., in Farmers & Mechanics Bank v. Israel, 6 Ser. & Rawle, 293, 
296. Per Thompson, C. J., in Lawrence v. Ocean Ins. Co. 1 1 John. Rep. 260.) And it 
seems to be a rule to which there are few exceptions, that in every case where a docu- 
ment is read by one party, the whole is to be read if the adverse party requires it ; for, 
unless the whole be read, there can he no certainty as to ttyj real sense and meaning. 
(1 Starkie’s Ev. 359,6th Am. ed. ; also, 5 Mod. 9. 3 Salk. 153. 1 Ford’s M.S. 146. Andr. 
258. Doug, 757. See also, ante, note 713, p. 1059.) Upon the same principle, where one 
document refers to another, the latter is, for the purpose of such reference, incorporated 
with the former, and may be read to explain it; as, where the deposition of a captain 
of a ship refers to a log-book, (Falconer v. Hanson, 1 Camp. Rep. 171,) or a letter 
refers to other letters ; (Johnson v. Gilson, cited in the text, n. (5) ;) otherwise, how- 
ever, where the reference is not so particular as to render the papers referred to ne- 
cessary to ascertain the sense of the one used. (See the cases cited in note (5) of the 
text.) The rule we are considering will be found illustrated in many cases of written 
admissions, such as books ofaccount, &.C., ante, note 201, p. 227. We saw there, that 
in instances of that nature, the admission of a party being used against him, he has, in 
general, a right to the whole. The qualifications with which the doctrine is to be ap- 
plied, were also noticed. Indeed, the rule is universal, and embraces not only written, 
but oral admissions ; and much of the doctrine ante, notes 200, 201, 202, will be found 
useful in guiding us to proper conclusions on similar questions, as to written admis- 
sions, declarations, &c. 

The general doctrine was fully recognized in South Carolina, in M’Grath ads. 
Isaacs, 1 Nott & McCord, 563. There the defendants, under notice, produced certain 
letters which were read on the part of the plaintiff, and one of them referred to anoth- 
er letter from a Mr. Barker, (who, it seems, was interested,) in a way to connect the 
latter with what was read ; the defendant, thereupon, proposed to put in the letter of 
Mr. B., but it was rejected on the trial because he was interested. The learned judge 
who delivered the opinion, decided, thatB.’s letter should have been allowed to be read : 
and citing what is said by our author, and the case of Francis v. The Ocean Ins. Co. 
11 John. 260, he said, “ that in all cases where papers are called for by one party, 
which are in possession of the other, they ought not to be garbled, but the whole pro- 
duced, subject however to all legal exceptions when produced ; and that, whenever a 
document or paper is referred to by any other, which is admissible evidence, such doc- 
ument or paper so referred to ought to be produced.” (Id. 572, 3.) 


NOTE 860— p. 452. 

This of course follows from the rule, that the best evidence must be given of which 
the nature of the thing is capable. (See ante, p. 217, et seq. of the text.) The prin- 
ciple of the rule, and some observations upon its application, will be found ante, note 
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414, p. 540, 1, 2. The succeeding notes under that head may be looked into for 
further illustration. See also, Andrews v. Hooper, 13 Mass. Rep. 475; Cunning- 
ham v. Tracy, 1 Conn. Rep. 252 ; Pargoud v. Morgan, 2 Mill. Lou. Rep. 99 ; Kent 
v. Weld, 2 Fairf. Rep. 461. 

A writing, where one exists, is generally constituted the exclusive medium of prov- 
ing the transaction to which it relates ; but sometimes the transaction, though evinced 
by writing, may be proved entirely independent of it. Several cases illustrative of 
this distinction, will be found ante, note 420, p. 547, 8, et seq. See also ante, note 
422, p. 551, et seq. 2 Stark. Ev. 569, 570,6th Am. ed. Where the writing is 
the exclusive medium of proof; in other words, where it is the best evidence, it 
must of course be produced, or its absence duly accounted for. (United States 
v. Porter, 3 Day’s Rep. 283. St. Clair v. Jones, Addis. Rep. 243. Vanhorn 
v. Frick, 3 Scr. & Rawle, 278. M’Kinney v. Leacock, 1 id. 27. Condict v. 
Stevens, 1 Monroe, 74. Campbell v. Wallace, 3 Yeates’ Rep. 271. See the 
cases cited ante, note 834, p. 1182. Davis v. Prevost, 7 Lou. Rep. (Curry,) 
274 ; Patterson v. Bloss, 4 Miller’s Lou. Rep. 374 ; Grubbs’ lessee v. M- 
Clatchy, 2 Yerg. 432; Rex v. St. Sepulchre, 4 Doug. 336 ; Avery v. Butters, 2 Fairf. 
Rep. 404 ; Boynton v. Rees, 8 Pick. 829.) Directions to an officer respecting the 
service of a writ, if given in writing, cannot be proved by parol, unless the non-pro- 
duction of the writing is first accounted for. (Thornton v. Moody, 2 Fairf. Rep. 
254.) In general, the fact of agency cannot be proved by parol where written evi- 
dence of it exists. (M’Kinney v. Leacock, 1 Ser. & Rawle, 27. James’ lessee v. 
Gordon, 1 Wash. C. C. Rep. 333. See ante, note 184, p. 189; Muggah v. Greig, 2 
Mill. Lou. Rep. 593.) On an indictment against a bankrupt for concealing his effects, 
the evidence being, that the bankrupt, on his last examination, stated that a book 
given in by him to the commissioners contained a full account of his effects; held, 
that the prosecutor must produce the book, or account for it. (Rex v. Evain, Ry. &, 
Mood. Cr. Cas. 70.) In an action against the collector of a port, for carelessly making 
out a coasting licence, and therein mis-describing the plaintiffs vessel, whereby he was 
injured ; held, that the plaintiff must produce the licence, or excuse its absence. (Fel- 
ton v. M’Donald, 4 Dev. Rep. 406.) Where a law required a written declaration to 
be signed and filed by a party in the office of the secretary of state, as evidence ol’the 
party’s consent to avail himself of certain statutory provisions ; held, that to prove 
such consent, as against the party, the written evidence must be resorted to; and that 
his declarations could not be used. (Rinaldi v. Rives, 1 Stewart’s Rep. 174.) Where 
it is necessary to prove a submission to arbitrators, and the submission is in writing, it 
must be produced, as the best evidence ; e. g., in slander, for charging the plaintiff 
with perjury committed before arbitrators, in which case the submission must be 
shown in order to make out that the arbitrators had jurisdiction. (Bullock v. Koon, 
9 Cowen’s Rep. 30, 31, 2.) See ante, note 774, p. 1135. The case of a purchaser 
of real estate at a sheriff’s sale, seeking to 6how title by deed in the defendant in exe- 
cution prior to the sale, constitutes no exception to the general rule ; such deed must 
be produced, or its absence accounted for, before inferior evidence can be admitted. 
(Little v. Delancey’s lessees, 5 Binn. Rep. 266, apparently overruling Edgar’s lessee 
v. Robinson, 4 Dali. 132.) In an action on the covenant of seizin in a deed, parol ev- 
idence is inadmissible to prove prior claims upon the land. (Pollard v. Dwight, 4 
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C ranch, 421.) In general, to show existing incumbrances upon laud, the written evi- 
dence should be produced. (Oldham v. Woods, 3 Monroe, 47, 50.) So, to show that 
land has been sold, the written evidence should be resorted to. (Cloud v. Patterson, 

1 Stewart’s Rep. 394.) Whenever it turns out, either on the direct or cross-exami- 
nation, that a writing exists with regard to a transaction, which the law esteems as the 
best evidence, it must be produced, or its absence accounted tor. If this is not done, all 
inferior evidence that may have been given, will be stricken out and disregarded. 
{Boone v* Dykes, $ Monroe’s Rep. 529, 531. See Rex v. Padstow, 4 Barn. St Adol. 
208; Rex v. Rawden, 8 Barn. St Cress. 709.) 

In Kentucky, they have a statute which dispenses with the proof of the execution 
of notes sued upon, and, we believe, some other instruments, unless the opposite party 
will, on oath, deny the signature, Stc., with his plea. This is held, in that state, to 
dispense not only with proof of the instrument, when the suit is brought directly upon 
it, but the plaintiff need not even produce it. Otherwise, however, where the instru- 
ment is not the foundation of the suit, but comes in collaterally; for then the statute 
does not reach the case, and it stands upon common law principles. (Sec Scott v. 
Cleveland, 3 Monroe, 62; Roberts v. Tennell, id 247; Cope v. Arberry, 2 J. J. 
Marsh. 296; Gaines v. Patterson, 3 Dana, 408, 9; Dodge v. The Bank of Kentucky, 

2 Marsh. Ken. Rep. 610; M’Gee v. Deniphan, 2 Lilt. Rep. 139.) The contrary, 
however, has been deemed the true construction of the statute, by the supreme court 
of the United States; and held, that the instrument, though the direct foundation of 
the fiction, must be produced. (Sebree v. Dorr, 9 Wheat. 558.) 

But even where the law' calls lor the writing as the best evidence of the transaction 
to which it pertains, certain things relating to the writing or the matters evinced by 
it, may be proved, without producing it, though they involve the fact of its existence. 
Thus, in an action for the purchase money of a note sold by the plaintiff to the de-\ 
fendant, the former may give parol evidence of the sale, without producing the note) 
or accounting lor its absence. (Lambe v. Moberty, 3 Monroe, 179.) See also , 1 
Hughes v. Harrison, 2 Mill. Lou. Rep. 89, 91, 2. And we have seen, that the fact 
of a suit having been commenced by writ before a certain day, may be shown without 
producing the writ. (Ante, note 735, p. 1137.) So, questions relating to the mere 
custody of the paper, may be put and answered ; indeed, this is often necessary 
in establishing or invalidating a foundation for secondary evidence of its contents. 
(See ante, note 279, p. 277; note 287, p. 281.) And you may show the fact of 
the existence of written evidence, with a view to excluding inferior testimony on 
the part of your adversary. (Boone v. Dykes, 3 Monroe, 531. United States 
v. Porter, 3 Day’s Rep. 234. Ingraham v. White, 2 Mill. Lou. Rep. 294.) On 
an indictment against B. and C. for conspiring to extort money from A., by means 
of a charge of forgery contained in a letter written by B., in which it was alleged 
that A. had forged a cheque on C.’s bankers; held, that as the indictment was 
founded upon the letter, the cheque need not be produced ; and this, though con- 
versations relating to a cheque alleged by the defendants to have been forged by 
A., were given in evidence by the prosecutor, and it appeared affirmatively that the 
cheque referred to in those conversations, was in existence. (Rex v. Ford, 1 Nev. 
Mann. 776.) In Spiers v. Wilson, 4 C ranch, 398, the court seem to have held, that 
the existence of a deed of slaves, given in Virginia, might be proved by parol testimo- 
ny for the purpose of characterizing the possession which accompanied it, but was 
Vol. I.* 152 


Digitized by VjOOQle 


1210 


[Ch. 8. 


Of the Proof of Deeds, Agreements, $-c. 

not receivable as evincing in itself any title to the slaves. See Hughes v. Easten, 4 J. 
J. Marsh. Rep. 572. In Lowry v. Pinson, 2 Bail. Rep. 324, a party seeking to im- 
peach a deed of lands, on the ground of its being fraudulent as to creditors, was allow- 
ed to show by parol, that about the time of giving the deed in question, the vendor 
executed a prior conveyance to the vendee, (the defendant,) and another person, 
for which no consideration was paid ; and this, without any notice to produce the orig- 
inal. The court said, that the general rule did not apply to a case like this where the 
writing relates to a collateral circumstance, and an inference favorable to the party 
offering the evidence, arises out of the fact of the execution and existence of the writ- 
ing, and not out of its particular contents. The object of the evidence was to deduce 
a fraudulent intent, not from any thing contained in the instrument, but from the fact 
of its execution without consideration. In Tucker v. Welch, 17 Mass. Rep. 160, the 
question arose, whether a certain assignment from P. to S., was or was not fraudu- 
lent. To prove it bona fide, the defendant gave evidence of several large sums of 
money paid by S. for P. The plaintiff, to counteract this, offered among other things, 
the copy of a mortgage of a farm, executed by P. to S., to secure him for $4500. No 
exception appears to have been taken at the trial to the testimony ; and the court said, 
if there had, it would have been of no avail. “ The execution of such a deed w’as not 
denied, and the question of title to the estate it conveyed, was not in issue. It was 
produced to prove a collateral fact, viz., that property had been conveyed to S., as a 
security or indemnity for debts or liabilities on account of P. The fact of such a con- 
veyance was not denied ; and it might have been proved prima facie, by parol, for the 
purpose for which the copy was used.” (Id. 165.) The payment of taxes on land, 
as a mere act of ownership, may be proved by parol, without producing the assess- 
ments or the collector’s tax-books. But, if it is proposed to prove that tlie taxes so 
paid were rightfully assessed or claimed of the person who paid them, the assess- 
ments, &c., must be shown. (Dennett v. Crocker, 3 Greenl. 239, 244. See Davis v. 
Prevost, 7 Lou. Rep. (Curry,) 274.) 

Some of these cases, doubtless, go, to say the least of them, to the extreme verge of 
what is allowable, if they have not ventured beyond it ; especially the dictum in Tuck- 
er v. Welch, and what was held in Lowry v. Pinson. But they will generally be 
lbund to recognize the rule, that, where the contents of the instrument are sought af- 
ter, it must be produced, or its absence excused. Such is the well settled doctrine* 
(See De Haven v. Henderson, 1 Dali. Rep. 424 ; United Slates v. Porter, 3 Day’s 
Rep. 295, per Livingston J. ; Sebree v. Dorr, 9 Wheat. 558; Cary v. Campbell, 10 
John. Rep. 363 ; Townsend v. Atwater, 5 Day’s Rep. 306; Lewis v. Beatty, 8 Mart. 
Lou. Rep. 287 ; Cotton v. Beasely, 1 N. Car. Law Repos. 239; Brush v. Taggart, 7 
John. Rep. 19; Wilmer v. Harris, 5 Harr. & John. 3 ; Fox v. Wood, 1 Rawle, 143, 
6 ; Moore v. Houston, 3 Ser. & Rawle, 191 ; Bloxam v. Elsee, 1 Carr. & Payne, 558 ; 
M’Kinney v. Leacock, 1 Ser. & Rawle, 27 ; Ingraham v. White, 2 Mill. Lou. Rep. 
294 ; Bunch’s adm’r. v. Hurst’s adm’r. 3 Dess. Eq. Rep. 290, 1 ; Rank v. Shewey, 4 
Watts’ Rep. 218, 219.) A deposition was overruled, because it went to prove, among 
other things, the contents of a paper not shown to be unattainable by the party. 
(M’Kee v. ReifT, 4 Yeates’ Rep. 340, S. P. Mather, v. Goddard, 7 Conn. Rep. 304. 
Clark v. Longworth, 1 Wright’s Rep. 189.) You cannot ask a witness what the op- 
posite party lias said, as to the contents pf deeds executed by him, without accounting 
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for their absence. (Bloxam v. Elsee, 1 Carr. & Payne, 559 ; but see Sewell v. 
Stubbs, id. 73.) Nor can a party under the pretence of cross-examination, be allowed 
to avail himself of the contents of a written instrument, without accounting for its non- 
production. (See ante, note 532, p. 771 ; also, ante, note 499, p. 710; Bloxam v. Elsee, 1 
Carr. & Payne, 558.) To identify a document, it must, in general, be produced. 
(Per Taunton, J., in Atkins v. Owen, 2 Adol. & Ellis, 35.) In this case, A. sued O. 
for money had and received; A. proved that O., having received a bill which was the 
property of the former, paid it to his own banker; he also proposed to show that O. 
had received credit with his (O.’s) banker, for a bill similar in amount, and that there 
was no corresponding debit against O. in the banker’s book, nor any credit given to 
O. for any bill to the same amount ; Held, that the proposed proof was not admissible, 
unless A. *8 bill was produced. (Id.) 

So, where the transaction or matter to which the writing relates, may be proved 
entirely independent of it, yet, if the contents are inquired after, it must be produced ; 
for, as to these, it i 3 the best evidence. Such is the case with respect to receipts ; (see 
Van Dusen v. Frink, 15 Pick. 449 ; Ex parte Simpson, Charlt. Rep. Ill ; Hart v. Y unt, 
1 Watts’ Rep. 252; Wiggins* adm’rs. v. Pryor’s adm’r. 3 Porter’s Rep. 4S0; ante, note 
420, p. 547, 8;) memoranda; (ante, note 489, p. 679; Furman v.Peay, 2 Bail, 394; see 
post, note 870;) letters; (ante, note 167, p. 159; Northrop v. Jackson, 13 Wend.86;) and 
other similar papers; (Ramsey v. Johnson, 3 Pennsyl. Rep. 293;) though, from their na- 
ture, the facts which they evince may be proved by parol, without accounting tor the 
writing. In Raymond v.Sellick, 10 Conn. Rep. 480, the defendants offered to show by 
parol, that the parties had settled the identical account sued upon, and that they had paid 
the plaintiff therefor in full. The plaintiff objected that she had, before the settlement, 
given the defendant a copy of the account thus settled, and that the copy should be 
produced as the best evidence. But the court held that, though the defendants might 
use the copy, they were not bound to do so. “ The copy, ’ they said, “ was, probably, 
delivered for the purpose of giving the defendants notice of the claim ; and there is no 
pretence that it was ever constituted by the parties a document to be kept as evidence 
of the items of the demand.” (Id. 483.) Besides, the object of the testimony offered 
was not to prove the contents of the copy, but facts which arose subsequent to its 
delivery. (Id.) But, in such cases, if the contents of the account are proposed to be 
proved, it must be produced, or a foundation laid as in ordinary cases for secondary 
evidence. (Vinal v. Burrill, 16 Pick. 401, 407, 8.) So, doubtless, as to the contents 
of a public officer’s commission, though the fact of his being an officer may be proved 
independent of the commission. (See ante, note 427, p. 554, 5 ; ante, note 4/5, p. 
627 ; ante, note 694, p. 1003, 4 ; Dunlap v. Waldo, 6 N. Hamp. Rep. 452.) 

Certain dicta to be found in the American books, would lead us to suppose, that 
the question, in respect to the competency of oral testimony to prove the contents of a 
written instrument, might depend upon the relation which the instrument has to the 
merits. Thus, Savage C. J., in Me Fadden v. Kingsbury, (11 Wend. 667, 8, 9,) 
said — “ I have always understood the rule on this subject to be, that parol evidence 
of the contents of papers may be given, where they do not form the foundation of the 
cause, but merely relate to some collatteral fact.” The cases, which he cited, in sup- 
port of this somewhat startling proposition, are Southwick v. Stevens, 10 John. Rej* 
443, and Mumford v. Bowne, Anth. N. P. 40. To these may be added, also, the dio- 


Digitized by 


Google 


1412 Of the Proof of Deeds , Jjgreemenls, 4*. [Ch. 8. 

turn of Parker, C. J. in Tucker v. Welch, 17 Mass. Rep. 165, stated supra, at p. 1210 
of this note. Southwick v. Stevens, was noticed ante, note 396, p. 502, 3; and in ad- 
dition to the remarks there made concern mg it, we have only to add, that even iu that 
case, the court went no farther than to allow matter evinced by written evidence, to 

be proved orally. It is still more latiludinarian, we apprehend, to adjudge that the 
contents of a written instrument, as such, may be thus established. Mumford v. 
Bowne, however, seems to have gone even to this extent ; and though we have sought 
dilligently, we have sought in vain, for an adjudication sustaining it. On the contra- 
ry, several decisions, both in the English and American courts, proceed upon doc- 
trines directly the reverse. We shall notice only a few of them. 

In Roberts v. Tennell, (3 Monroe, 247,) and Cope v. Arberry, (2 J. J. Marsh, 296,) 
papers were spoken of as coming in collaterally, when they did not constitute the di- 
rect foundation of the suit ; but held, that they must be produced and proved by the 
best evidence of which the nature ol the case was susceptible. (See also, Gaines v. 
Patterson, 3 Dana, 403, 9.) Lanauze v. Palmer, (I Mood. & Malk. 31, 2,) furnishes 
an instance where a notice of dishonor, quite remotely connected with the issue, was 
held not provable by parol, for the very reason of its being collaterally used ; whereas, 
if it had pertained directly to the bill on which the suit was brought the suit itself would 
have supplied notice to produce, and so would have let in inferior proof. (See this case, 
and others ante, note 843, p. 1 194.) No admissible evidence can well he conceived of 
more collateral to the issue or merits, than that which relates merely to the compe- 
tency of a witness 6worn in chief upon the trial. Yet, if the witness’ interest appear, 
and the evidence obviating the objection rests in writing, the writing must be produ- 
ced, or his testimony disregarded. (See ante, uote 256, p. 260.) Though it is other- 
wise, where a witness is examined on the voir dire. (See ante, p. 132, of the text, and 
the cases cited ante, note 252, p. 260.) A party objecting to the competency of a wit- 
ness, on the ground of infamy, must be prepared to establish the fact of convietion, &c, 
by producing a copy of the record. (See ante, note 59, p. 65. See also, S. P. Gass, 
v. Stinson, 2 Sumn. Rep. 605, 907.) Again, the rule requiring the subscribing witness 
to an instrument to he produced, in order to prove its execution, rests upon the same 
principle which demands the best evidence in other cases. Yet, it is no reason for 
dispensing with the subscribing witness, that the writing comes in question collater- 
ally only. (See post, p. 465, of the text, and post, note 878.) 

On the whole, we know of no ground, either of principle or authority, upon which 
the doctrine we have been considering can be maintained. If the contents of a writ- 
ten instrument are so far collateral to the issue as to be immaterial, that is good ground 
for rejecting, not only parol evidence, but ail evidence concerning them — even the 
instrument itself. (M’Connell v. Brown, Lilt. Sel. Cas. 462, 3. See per Lord Elien- 
borough, in Warddl v. Fermor, 2 Campb. Rep. 2S2.) But if the contents are mate- 
rial, both the law and the reason of the thing dictate, that the instrument should be 
produced to speak for itself, and thus preclude any abuse which might arise from the 
substitution of inferior evidence. In addition to the cases before cited in this note to 
the general doctrine, see ante, note 514, p. 540, 1, 2 ; note 420, p. 547, 8, 9, 550 ; 
note 422, p. 551, 2, S. 

Sometimes the rule requiring the best evidence of the contents of writings, has ap- 
parently been in some degree relaxed on grounds of convenience ; particularly where 
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certain general results from documents, were the sole object of the enquiry, and the 
documents themselves were too numerous or voluminous to be read and examined in 
court. Thus, where the question was as to the solvency of a person on a given dfay* 
he having been subsequently declared a bankrupt; held, that a witness who had ex- 
amined the papers and accounts of the bankrupt, might be allowed to state the result,, 
though he could not be allowed to speak of the contents of the accounts in detail. 
(Roberts v. Doxon, Peake’s Rep. 83, S. P. Meyer v. Sefton, 2 Stark. Rep. 274,276* 
7. See Rowe v. Brenton, 3 Mann & Ryl. 312.) But in Den v. Pond, 1 Coxe’s Rep. 
379, the secretary of state was called to prove that there was a book in hi3 otlice of 
deedsand surveys made in a particular county, so as to found an inference that deeds 
and surveys were formerly recorded in that county ; but the court held that the book, 
itself must be produced, for that would show what it really was. (Id. 380, 1.) 

The general rule is not rigidly insisted on, where a mere negative, resulting from 
the inspection of voluminous documents, is sought to be proved. (1 Stark. Ev. 438, 
6th Am. ed.) In Rowe v. Brenton, 3 Mann. & Ryl. S03, a witness produced a docu- 
ment for the purpose of showing a particular clause ; and he was allowed by Lord 
Tenterden to answer, w hether he had not inspected about 300 other documents of the 
same kind, (court rolls,) in which the clause was not found. 

An invariable practice as between two persons for one to accept bills drawn in a 
particular form by the other, may be proved without producing the bills. If the mode 
of dealing has varied, however, the bills must be produced or accounted for other- 
wise it would be receiving parol evidence of an individual written instrument, which 
is not permitted. (Spencer v. Billing, 3 Camp. 310.) 

We have seen that where secondary evidence is offered, it must be objected to in 
season, or its competency cannot be questioned. (Ante, note 431, p.558. Ante, 
note 723, p. 1068. See also, Gaines v. Paterson, 3 Dana, 408, 9 ; Williamson’s heirs 
v. Johnston, 4 Monroe, 254 ; Blight’s lessee v. Atwell, 7 Monroe, 265, 6 ; Pettigru 
v. Sanders, 2 Bail. Rep. 549 ; Kimball v. Morrell, 4 Green I. 370, 1.) It has been 
held too late to object after the testimony on the side of the party offering the secon- 
dary evidence, is closed. The objection should be made when the evidence is offered, 
so as to afford the party an opportunity of obviating it. (Concord v. McIntyre, 6 N. 
Hamp. Rep. 527, 523, 9. See ante, note 431, p. 558. Callender v. Marsh, 1 Pick. 
418,425, 6.) 

The production of a written instrument may be superseded by an admission in the 
pleadings. (See ante, note 431, p.558 ; ante, note 331, p. 444, et seq.) In Ken- 
tucky, in a suit for breach of covenant, where the declaration set forth the covenant at 
large, a plea of covenants performed was adjudged an admission of the covenant alleg- 
ed by the plaintiff ; and held, that the plaintiff might read to the jury, either the recital 
of the covenant in the declaration, or the covenant itself, so far as it corresponded with 
the recital, without proof of its existence or genuineness. (Helm’s ex’rs. v. Jones, 
adm’r. 3 Dana, 86, 7.) An admission in an answer in chancery, of an instrument sta- 
ted in the bill, will sometimes supersede the necessity of producing it; especially 
where nothing depends upon its construction. (Owen v. Jones, 2 Anslr. 505.) But 
the admission must be very explicit; if qualified by a reference to the instrument when 
produced , its production is necessary. (Cox v. Allingham, 1 Jacob’s Rep. 337.) 
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Notice to produce having been given and not complied with, or the loss or destruction 
of an instrument, are by no means the only circumstances, which will authorize the ad- 
mission of secondary evidence. In general, where the best evidence is unattainable, a 
party may resort to secondary evidence. If a paper be on file in a public office under such 
circumstances that the party can neither obtain it, or compel its production, and it is not 
made the duty of any person to give out certified copies to be used as evidence, parol 
testimony will be received. (Semble, Denton v. Hill, 4 Hayw. Rep. 78. See Butler 
v. The State, 5 Gill. & John. Rep. 511,519.) But, if the paper is one that might be 
withdrawn from the files, on application for that purpose, such application should ap- 
pear to have been made. (See ante* note 8S9, p. 1189, 1190.) Even if the application is 
refused, it will not always be a matter of course to admit secondary proof. Where 
the liability of the defendants, in an action on a note, had been tried on the merits, in 
a former action on the same note, brought against them in the name of the plaintiff’s 
agent, and the note had been put upon the clerk’s files, the court refused to allow the 
note to be taken from the files, or to admit secondary evidence of its contents. They 
said, that it was always matter of discretion with the court to allow a paper to be 
withdrawn from the files; that the liability of the defendant’s bad been thoroughly 
tried in the former suit, upon the merits, and under circumstances favorable for the 
plaintiff; and, that it would be improper to grant him an opportunity to try the ques- 
tion over again. They also held it to be no answer to say, that the defendant’s could 
avail themselves of the judgment in that suit as a defence to the present action. 
(Rogerson v. Neal, 16 Pick. Rep. 870.) In a suit in chancery, where it appeared 
that an instrument, by which the defendant transferred to the complainants the bene- 
fit of a certain judgment, had been filed in a suit at law between the parties, and the 
defendant produced a transcript of the record in such suit containing a copy of the 
instrument, which the plaintiff was willing should be read if the transcript was intro- 
duced along with it; held, that the defendant refusing to accept these terms, the copy 
could not be received. The appellate court, in their opinion in this case, after ad- 
verting to the general rule excluding copies till the originals shall have been account- 
ed for, observe : “The manner of accounting for the absence of the original in the 
present instance, was, by showing that it had been filed in the suit at law, and this 
was attempted to be manifested by the record produced. But why have they thus 
disposed of the original ? It must have been there lodged for some purpose ; and its 
custody have been retained through the operation of law. If it had been the subject 
of litigation, and its claim settled between the parties in a suit for that purpose, it ought 
not to have been again introduced as a set-off against the demand of the complainant, 
or as imposing another defence to its claim. To understand, therefore, fully the cause 
of its absence, and the effect which had thereby been produced, the court, (a quo,) we 
think, properly required that the record should be read, or the copy not admitted. 
(Handley’s ex’r v. Fitzhugh, 1 Marsh. Ken. Rep. 24.) So, the court may refuse to 
receive inferior proof upon principles of public policy. Accordingly, in Pennsylvania, 
where an action was brought for a libel upon the plaintiff, an officer, consisting of cer- 
tain charges preferred against him to the governor ; though the governor had declined 
delivering the libellous paper to the plaintiff, and the court had refused a subpoena duces 
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tecum, (which can only issue there on special application) yet, parol evidence of the 
contents was held inadmissible. (Gray v. Pentland, 2 Serg. &. Rawle 23. See Yoter 
v. Sanno, 6 Watts’ Rep. 166.) 

The question has occasionally arisen, whether proof that a paper is out of the state 
will, of itself, be sufficient to lay the foundation for introducing secondary evidence of 
its contents, without further evidence showing an effort to obtain it. In Connecticut, 
it has been held that it will not. (Townsend v. Atwater, 5 Day’s Rep. 298, 306.) 
So, also, in Louisiana. (Lewis v. Beatty, 8 Mart. Lou. Rep. N. S., 287, 288, 289.) 
Otherwise, however, in Kentucky ; and the court liken it to the case of a subscribing 
witness, absent from the state. (Boone v. Dyke’s legatees, 3 Monroe 532.) See 
also Eaton v. Campbell, 7 Pick. 10. A written contract deposited by the parties with 
a witness in a neighboring state, was allowed to be proved by a deposition on commis- 
sion, it being out of the jurisdiction of the court. (Bailey v. Johnson, 9 Cowen’s Rep. 
115.) See further, what is said by Saffold, J., in May’s adm’rs v. May, 1 Porter’s 
Rep. 131. 

Where the defendant had placed a deed in the hands of M., his agent, who had 
gone to another state, and carried it with him, and some unsuccessful attempts, the 
nature of which was not explained, had been made to obtain it ; held, that no com- 
mission having been sent to examine M. about the deed, or to ascertain what had be- 
come of it, and there being some grounds for suspecting a designed suppression of it, 
parol evidence was inadmissible. (Bunch’s adm’r v. Hurst’s adm’r, 3 Dess. Eq. 
Rep. 290, 291.) An instrument having been executed at Caraccas, and it appearing 
that, according to the law of that place, the original was deposited with a notary and 
kept by him, the parties only being allowed to have certified copies; held, that this 
was sufficient to account for the non -production of the original. (Mauri v. Hefiernan, 
13 Johns. Rep. 58.) 

If the paper is in the hands of a third person under such circumstances that the law 
will not compel him to produce it, this is a ground for allowing secondary evidence. 
For various cases showing this, as also when a paper is privileged so as to be unat- 
tainable through a subpoena duces tecum , see ante, note 832. See also, United 
States v. Reyburn, 6 Peters’ Rep. 352, 6, 7. 

That proof of the loss or destruction of an instrument is sufficient to lay the founda- 
tion for introducing secondary evidence of its contents, is, as a general rule, well es- 
tablished. Sometimes the loss or destruction is proved directly, e. g. by the person 
who destroyed it, swearing to the fact ; and sometimes the fact is made out by cir- 
cumstantial evidence, as by showing that it was deposited in a particular chest, office 
or house, which was subsequently destroyed by fire, or the ravages of war; (Jackson, 
ex dem. Livingston v. Neely, 10 Johns. Rep. 374; Franklin v. Creyon, Harp. Eq. 
Rep. 243 ; Jeffrey’s ex’rs v. Parsons, 2 Verm. Rep. 456 ; Jackson, ex dem. Taylor 
v. Cullum, 2 Blackf. 228 ; Peay v. Picket, 3 M’Cord’s Rep. 322 ; Lorton v. Gore, 1 
Dow & Clark, 190 ; Rochell v. Holmes, 2 Bay’s Rep. 487 ; Fallis v. Griffeth, 1 
Wright’s Rep. 305;) that it was put into the mail, directed to a particular person, 
and never reached its place of destination ; (Bank of the United States v. Sill, 5 Conn. 
Rep. 106 ; Champion v. Terry, 3 Brod. & Bing. 295 ;) or put into the letter bag of a 
vessel, which was'chased by a privateer, and the letter bag thrown overboard ; (An- 
derson v. Robson, 2 Bay’s Rep. 495;) or, that it has been diligently sought for, and 
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cannot be found ; (Proprietors of Braintree v. Battles, 6 Verm. Rep. 399; Renner v. 
Bank of Columbia, 9 Wheat. Rep. 581 ; Hali v. Hall, 6 Gill. & Johns. 586; Taunton 

Bank v. Richards, 5 Pick. Rep. 436 ; Benjamin v. Garee, 1 Wright’s Rep. 449, 450; 
M'Mullen v. Brown, l Harp. Rep. 76.) The like principles apply in criminal cases. 
(Sec Rex v. Chadwick, 6 Carr. 6c Payne, 181 ; Commonwealth v. Snell, 3 Mass. Rep. 
8-2 ; United Slates v. Docbler, 1 Bald. Rep. 519.) See ante, note 844, p. 1194, 5. 

It is not by any means a matter of course, to let a party in to give secondary ev- 
idence, even where he produces direct proof of the fact of destruction. I1‘ the destruc- 
tion was accidental, and occurred without his agency or assent ; or even if it was 
voluntary, and his own act, but yet done under a mistake, so as to rebut all idea of 
contemplated frauJ, inferior evidence will usually be allowed. Thus, should a party 
destroy a paper, under the erroneous impression that it could be of no further use, he 
may afterward, notwithstanding, prove its contents by secondary evidence. (Riggs 
v. Tayloe, 9 Wheat. 483.) Or should he destroy a note on its being paid in bank 
bills, he supposing at the time they were genuine, when in truth they were counter- 
feit, the same result would follow. (Id. 487.) So should he destroy one paper, sup- 
jxwing it to be another. (Id. See Dumas v. Powell, 3 Dev. 103 : also Williams v. 
Crary, 5 Coweu’s Rep. 368, 370.) But a party who under no pretence of mistake or 
accident, voluntarily destroys primary evidence, to prevent its being used against him, 
or to create an excuse for its non-production, to injure the opposite party, or for oilier 
fraudulent purposes, thereby excludes himself from the benefit of inferior evidence. 
(Riggs v. Tayloe, 9 Wheat. 493, 4S7. Renner v. Bank of Columbia, id. 596. Bank 
of U. S. v. Sill, 5 Conn. Rep. 106, 111.) Accordingly, where a plaiutiff sued to re- 
cover certain monies received by the defendant through a forged endorsement of the 
plaintiff’s name on a note payable to his order, and on the trial it appeared that the 
plaintifF having shown the note and endorsement to a person, a witness in the cause, 
afterwards entirely erased and blotted out the endorsement; held, that it not having 
been done accidentally, or under any mistake, he could not prove the same a forgery by 
witnesses who could only judge of its genuineness from having seen it before the oblit- 
eration. He had, by his act, deprived the other party of the benefit of witnesses ac- 
quainted with his hand-writing, and to admit the testimony offered, would be as re- 
pugnant to principle as to deny a party the right of cross-examining his adversary’s 
witnesses. (Broadwell v. Stiles, 3 Halst. Rep. 59.) A fraudulent alteration of a note 
by the promisee, will prevent him from recovering either on the note itself or the orig- 
inal consideration. (Martendale v. Follet, 1 N. Hamp. Rep. 95.) See also, S. P. 
Clute v. Small, 17 Wend. Rep. 238, 242. Otherwise, as to an alteration or destruc- 
tion, originating in an honest mistake of fact. (Id. And see S. P. Atkinson v. Haw- 
don, 2 Adol. &, Ellis, 628.) Where a note sued upon was shown to have been volun- 
tarily burnt up by the plaintiff a short time before it fell due, the court held he was 
bound to explain the act so as to make it appear honest and justifiable, or he could not 
recover. For it would be a violation of all the principles upon which secondary evi- 
dence is tolerated, to allow a party the benefit of it, who has wilfully destroyed the 
higher and better testimony. (Blade v. Noland, 12 Wend. 173, 4, 5.) Even a pre- 
tended negligent destruction or loss of an instrument, if the negligence is such as to 
awaken a suspicion of design, will be followed by the like result. ( Sernble , id.) See 
Livingston v. Rogers, 2 Johns. Cas. 488. In Farrar v. Farrar, (4 N. Hamp. Rep. 
191,) it was held, that where a grantee cancelled a deed, with intent to revest the title* 


Digitized by 


Google 



Ch. 8.] 


1217 


Of the Proof of Deeds , Agreements, tyc. 

though it would not have this effect directly, yet the destruction being voluntary, he 

could not give it in evidence ; and so, indirectly, it'should work the consequence in- 
tended. (See Tomson v. Ward, 1 N. Hamp. Rep. 9 ; Commonwealth^. Dudley, 10 
Mass. Rep. 403.) And it has been held, that a fraudulent alteration, made by the 
grantee, will operate the like result. (Chesby v. Frost, 1 N. Hamp. Rep. 145; but 
see Barrett v. Thorndike, 1 Grcenl. Rep. 73 ; Hatch v. Hatch, 9 Mass. Rep. 311.) 

It has been held, as matter of practice, that a party may prove the existence of the 
instrument, first, or its loss, as suits him. Thus, when he intends to show that it was 
consumed in a particular office destroyed by fire, he may begin by proving the destruc- 
tion of the office. (Dcnn v. Pond, 1 Coxe’s Rep. 379.) In Kimball v. Morrell, 4 
Greenl. 363, 370, it was laid down that the party must first show the existence or due 
execution of the instrument, second its loss, and then, and not till then, he may en- 
quire specifically as to the contents. Such has been said in another case, to be the 
natural order. (Per Burnet, J., in Allen’s lessee v. Parish, 3 Hamm. Rep. 107, 8. 
M’Credy v. Schuylkill Nav. Co. 3 Whart. Rep. 424.) But these facts are so inti- 
mately blended together, and have such a mutual relation to, and dependence upon 
each other, that it is difficult and many times impossible to seperate the proof one 
part from the other. (Id. And see per Sherman, J., id. p. 121, 2. M’Laurin v. Tal- 
bot, 2 Hill’s Rep. 526, per Harper, J.) 

It is quite clear, however, that unless proof is adduced of the loss or destruction, sat- 
isfactory to the court, the evidence as to the execution and contents cannot be sub- 
mitted to the jury. (Jackson, ex dem. Livingston v. Frier, 16 Johns. Rep. 193, 196. 
Rees v. Lawless, 4 Litt. Rep. 218, 219, 220. De Haven v. Henderson, 1 Dali. Rep. 
424. Dorsey v. Dorsey’s heirs, 3 Harr. &, Johns. 219. Showders v. Harper, 1 Hav- 
ring. Rep. 444.) 

The proof of loss or destruction must generally be by witnesses testifying under 
oath. Accordingly, where a justice of the peace acted upon his own personal know- 
ledge of the fact of the loss of a note, left with him at the time of joining issue in the 
cause, held erroneous, and good ground for reversing his judgment upon certiorari- 
(Cary v. Campbell, 10 John. Rep. 363.) 

The loss may be proved by the declarations of the adverse party ; (Bristol v. Wait, 
6 Carr. Payne, 591 ; Taunton &. South Boston Bank v. Whiting, 10 Mass. Rep. 
S32 ; North v. Drayton, Harp. Eq. Rep. 34 ;) or of those under whom he claims title ; 
(Corbin v. Jackson, ex dem. Garnsey, 14, Wend. Rep. 619 ;) and this, as to the latter, 
even though they might be called as witnesses. (Id. Stanley v. Addison, 8 Lou. 
Rep. (Curry,) 207.) In respect to the admission of one joint tenant or tenant in com- 
mon, to prove loss, &,c. as against the other, see note 175, p. 170. 

In general, the declaration of a person who might be brought to testify on the sub- 
ject is mere hearsay and inadmissible. (The Governor v. Barkley, 4 Hawks’ Rep. 
20. Rex v. Denio, 7 Barn. 8t Cress. 620; S. C., 1 Mann. &, Ryl. t 294. Taun- 
ton Bank v. Richardson, 5 Pick. 441. Mitchell v. Mitchell, 3 Stew. & Porter, 81, 84. 
See ante, note 432, p. 563, 565.) Nor can you rely upon the naked declarations of a 
deceased person as to his having had the paper and destroyed it, without showing 
search. (Rex v. Rawden, 2 Adol. & Ellis, 156.) Rumors of the destruction of an 
instrument stand, of course, upon the samp ground. (Angel v. Felton, 8 John. 
Rep. 1 49.) 
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Parties and persons interested are recognized as competent witnesses in respect to 
the factsand circumstances necessary to lay a foundation for secondary evidence. (See 
ante, note 122, p. 158; also ante, note 849, p. 1197.) This exception to the general 
rule rests upon the ground that the point is preliminary and incidental, addressed solely 
to the court, and not affecting the issue to be tried by the jury. (See per Marshall, C. 
J., in Tayloe v. Riggs, 1 Peters’ Rep. 591, 596, 7; Jackson, ex deni. Livingston, v. 
Frier, 16 John. Rep. 195, 195, 6 ; 8 Amer. Jurist, 28, 9.) The doctrine has been held 
as to proof of search, loss, &c. in Kentucky ; (Grimes v. Talbot, 1 Marsh. Ken. Rep# 
205, 6 ;) in the supreme court of the United States ; (Tayloe v. Riggs, 1 Peters’ Rep. 
691 ; see also Riggs v. Tayloe, 9 Wheat. 485, 6;) Pennsylvania ; (see the casesante, 
note 122, p. 138; also De Haven v. Henderson, 1 Dali. Rep. 454;) South Carolina, 
(Smith v. Wilson, 1 Dev. &, Batt. 40, 41 ;) and Massachusetts; (see the cases ante, 
note 122, p. 138; Poignard v. Smith, 8 Pick. 278 ; Donelson v. Taylor, id. 390;) but 
parties and persons having an interest cannot be allowed to speak in respect to the 
contents of the instrument. (Adams v. Leland, 7 Pick, 62. Donelson v. Taylor, 8 id# 
890. See Seekright v. Bogan, 1 Hayw. Rep. 178, note.) The doctrine as to the 
competency of parties. &c. on questions preliminary to the introduction of secondary 
evidence has been held is Virginia, North Carolina, and New-Hampshire. (See ante, 
note 122, p. 138.) So, semble , in Maine. (8 Amer. Jurist, 29, note 1.) In New-York 
also. (See ante, note 122, p. 138; also Blade v. Noland, 12 Wend. 173; Jackson, ex 
dem. Brown, v. Betts. 6 Cowen’s Rep. 200.) And in the latter state, where one petty 
is sworn to prove the loss, the opposite party may be examined to disprove it and ac- 
count for the instrument. (2 R. S. 406, § 74.) In Delaware, parties are competent 
to prove loss, and the other party may produce witnesses to impeach the credit of his 
adversary thus sworn, before secondary evidence is given to the jury. This is upon 
the principle that the court must be satisfied as to the fact of loss by credible testimo- 
ny. ■ (Shrowders v. Harper, 1 Harringt. Rep. 444.) 

In some cases it has been held, that the party must testify in order to rebut the suspicion 
that he is endeavoring to substitute inferior for primary evidence in order to defraud y, 
as, where he is presumed, from the circumstances, to be in possession of the instrument. 
(Tayloe v. Riggs, 1 Peters’ Rep. 591 ; Blanton v. Miller, 1 Hayw. 4 ; Poignard v. 
Smith, 8 Pick. 278 ; De Haven v. Henderson, 1 Dali. 424 ; Park v. Cochran, 1 Hayw. 
410 ; Givens v. Manns, 6 Munf. Rep. 201 ; Smith v. Martin, 2 Tenn. Rep. (Overt.) 208.) 

But in Connecticut, the loss of a specialty upon which the suit is founded cannot be 
proved by a party ; fiw in that case the fact of loss is a material and traversable one, to 
be determined by the jury. (Coleman v. Wolcott, 4 Day’s Rep. 388.) So, semble, m 
actions upon lost simple contracts, as notes, &,c. (Swift v. Stevens, 8 Conn. Rep. 431.) 
Such is the doctrine in South Carolina ; (Sims v. Sims, 2 Rep. Const. Ct. So. Car. 
215; Davis v. Benbow, 2 Bail. Rep. 427;) ami in Vermont; (Wright v. Jacobs,! 
Aik. Rep. 304 ; Penfield v. Cook, id. 96.) As to the rule in New-Hampshire and 
North Carolina, see McNiel v. McCliniock, 5 N. Hamp. Rep. 355, 358; Cotton v. 
Beasley, 1 N. Car. Law Repos. 239. The doctrine has been held otherwise in New- 
York, Massachusetts, Pennsylvania and Louisiana ; and there, in actions upon lost 
notes, parlies &c. are competent witnesses to prove the fact of the loss. (Chamber- 
lain v. Gorham, 20 John. Kep. 144. Blade v. Noland, 12 Wend. 173. Meeker v. 
Jackson, 3 Yeates’ Rep. 442. Donelson v. Taylor, 8 Pick. 890. Page v. Page, 16 
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id. 399. Miller v. Webb, 8 Lou. Rep. (Curry,) 516.) So in Delaware, in an action 
on a lost deed. (Shrowders v. Harper, 1 Harringt. Rep. 444.) But they cannot be 
allowed to testily to the jury. {Donelson v. Taylor, 6upra. See Jones v. Pales, 5 
Mass. Rep. 101, and Forbes v. Wale, 1 W. Black. 532.) 

In respect to the form of the oath to be administered where a party or person inter- 
ested is sworn to prove loss, &c. see ante, note 494, p. 705, 6. 

In several cases the party’s affidavit has been recognized as competent on the ques- 
tion ofloss. (See Givens v. Manns, 6 Munf. 201 ; Taunton Bank v. Richardson, 5 
Pick. 436; Poignard v. Smith, 8 id. 278; Tayloe v. Rigg, 1 Peters’ Rep. 591 ; Smith 
v. Wilson, 1 Dev. &, Batt. 40, 41 ; Donelson v. Taylor, 8 Pick. Rep. 390; Patterson 
v. Winn, 5 Peters’ Rep. 240; Riggs v. Tayloe, 9 Wheat. 486; Smith v. Martin, 2 
Tenn.Rep. (Overt. 208 ; Page v. Page, 15 Pick. Rep. 374, 5.) But a person competent 
to testify generally in the cause, must testify in the ordinary way, that the advantage of 
a cross-examination may be preserved. (Poignard v. Smith, 8 Pick. 272, 278. See* 
however, Smith v. Martin, 2 Tenn. Rep. (Overt.) 208.) 

Where a paper has been deposited in a public office, an official certificate of the'offi- 
cer is sometimes made evidence of the loss by statute. (See Jackson, ex dem. Swart- 
wout, v. Cole, 4 Cowen’s Rep. 589.) But unless there be a statute authorizing the 
certificate, it cannot be made evidence. See Hammond v. Norris, 2 Harr. & John. 130 ; 
and ante, note 702, p . 1044, 5 ; see also ante, note 723, p. 1068, where it will be seen 
that a general statute has been passed on this subject in New-York. A surrogate’s 
certificate as to ineffectual search for a will deposited in his office, is not admissible in- 
dependent of a statute rendering it so. (Jackson, ex dem. Schuyler, v. Russell, 4 
Wend. 547.) \ And even where this certificate is made evidence, the party is not 
obliged to resort to it, but may still prove search to have been made in any other reg- 
ular mode. (Id.) Or, he may show that the opposite party obtained it surreptitiously, 
and thus supersede the necessity of getting the certificate of the officer, which might 
otherwise be requisite. (Davis v. Spooner, 3 Pick. Rep. 287, 8.) 


NOTE 862— p. 452. 

The party who has a written instrument in bis possession and has been required to 
produce it, may always prevent his adversary from resorting to secondary evidence, 
by producing it, when wanted, on the trial (Dean v. Carnahan, 7 Mart. Lou. Rep. 
N. S. 258.) But, after he has availed himself of the chance that his adversary would 
be unable to produce secondary evidence, and finds that his artifice has failed him, he 
cannot, by bringing forward the instrument, exclude the use of such secondary evi- 
dence as may hare been given, unless he proves the instrument himself. (Semble* 
Jackson v. Allen, 3 Stark. Rep. 74, cited in the text, n. (3).) 

And a party refusing, on notice, to produce a paper in his possession or under his 
control, and thus obliging his adversary to resort to parol or secondary evidence of its 
contents, cannot be allowed to contradict the secondary evidence thus given, without 
producing the paper itself. (Bogart v. Brown, 5 Pick. 18.) Indeed, it has been held, 
that a party refusing to produce a paper in his possession, called for under a notice to 
produce, cannot be allowed afterwards to retract and put iu the paper. Thus, in an 
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action of ejectment, the lessors of the plaintiff on the trial called for a receipt in pos- 
session of the defendant, due notice to produce having been given. The defendant 
declined to produce it, and was admonished by Alderson B. that he must produce it at 
once, or never. The plaintiff then went into parol evidence of the contents of the re- 
ceipt, whereupon the defendant’s counsel put it into the witness’s hands, and proposed 
to ask him when an interlineation appearing on it was made. But, per Alderson,B. 
“ I think you cannot now be allowed to produce the receipt, as you before refused to 
do so. You must produce a document when it is called for, or never. If a document 
be called for, and you produce it, it is subject to all objections, and you might have 
then examined as to the interlineation; but, if you refuse to produce it, you must 
take the consequences of such refusal. (Doe d. Higgs v. Cockell, 6 Carr & Payne, 
525.) 


NOTE 86S — p. 452, 

S. P. Puignard v. Smith, 8 Pick. Rep. 272. Kerns v. Swope, 2 Watts’ Rep. 75* 


NOTE 864— p. 4 52. 

See Eure v. Pittman, 8 Hawks’ Rep. 364. 

The act of a party destroying a written instrument, furnishes presumptive proof of 
its due execution ; but, before this presumption can arise, the purport of the paper de- 
stroyed must be shown what it is alleged to have been. In other words, it must be 
identified in some way. (M’Reynolds v, M’Cord, 6 Watts’ Rep. 288, 290. See 
Cowper v. Earl Cowper, 2 P. Wms. 720, 752.) 


NOTE 865— p. 452. 

Where secondary evidence of an instrument is admissible, the execution of it must 
in general be proved. (Kimball v. Morrell, 4 Greenl. Rep. 368. Jackson, ex. dem. 
Livingston, v Frier, 16 John. Rep. 196. Dorsey v. Dorsey’s heirs, 3 Harr. & John. 
Rep. 426. Allen’s lessee v. Parish, 8 Hamm. Rep. 107, 108, 121, 122. M’Intyre v. 
Funk’s heirs, Litt. Sel. Cas. 425, 427. M’Conhay v. The Centre and KishacoquiUas 
Turnpike Co., 1 Pennsylv. Rep. 428. M’Credy v. Schuylkill Nav. Co., 3 Whart. 
Rep. 424.) If resort is Lad to the hand writing in order to establish the genuineness 
of a lost instrument, the witness must be qualified to speak of the hand writing the 
same as if the instrument was produced. (Dorsey v. Dorsey’s heirs, 3 Harr. &. John. 
Rep. 426. Norwood v. Green, 5 Mart. Lou. Rep. 176, 177. See the notes, infra, as 
to proof of hand writing.) A Idst power, under which a deed had been executed, was 
proved by the person to whom the power was given and who executed the deed. 
(Jackson, ex. dem. Livingston, v. Neely, 10 John. Rep. 374.) Admissions are a very 
usual species of evidence resorted to in establishing the genuineness of instruments 
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where secondary proof is admissible. (See Mauri v, Heffernan, 13 John. Rep. 74 ; 
Thomas v. Harding, 8 Greenl. 417; Fury v. Smith, I Hud. & Brooke, 737,738; 
Feam v. Taylor, 4 Bibb., 365, 366.) Admissions by the adverse party, or those un- 
der whom he claims title, have been received to prove, as against such party, the exe- 
cution of a lost deed affecting the title. (See Allen's lessee v. Parish, 3 Hamm. Hep* 
111, 113, 122, 123; Rees v. Lawless, 4 Litt. Rep. 219.) As against a party claim- 
ing through ? deed executed under a power of attorney which is lost or destroyed, 
the declarations of the constituent of the power, are admissible to prove its execution, 
contents, and loss. The other party is not obliged to call the constituent, even though 
he be within the reach of process. (Corbin v. Jackson, ex. dem. Garnsey, 14 Wend. 
Rep. 619.) As to the limitations under which admissions of those through whom a 
party claims, are received, see ante, note 481, p. 644, et seq. ; See also ante, note 
175, p. 170, in respect to the admissions of one tenant in common, co-plaintiff, &c., 
as against another. An admission by an obligor of the fact of execution of a lost bond, 
is good evidence as against him, hut, as to others, it is in general mere hearsay and 
inadmissible. (M’Intyre v. Funk’s heirs, Litt. Sel. Cas. 427.) The acknowledgment 
of a deceased pauper, of the genuineness of a lost indenture of apprenticeship, and his 
accompanying declaration that he was then serving under it, were adjudged evidence 
of its execution by him on a question of settlement between two towns; hut, not so 
as to execution by the master, or the father of the pauper. (Kingwood v. Bethle- 
hem, 1 Green’s Rep. 226, 227.) 

If the lost bond or deed, however, was attested by witnesses, it seems they should 
be called, or an excuse rendered for their absence, before confessions or other testimo- 
ny can be received. (Rees v. Lawless, 4 Litt. Rep. 219. Keeling v. Ball, Peake’s 
add. cas. 88. Gregory v. Baugh, 4 Rand. Rep. 636. See Livingston v. Rogers, 1 
Cain. Cas. in Err. 27 ; Norwood v. Green, 5 Mart. Lou. Rep. N. S. 175, 176, 177 ; 
M’Mahan v. M’Grady, 5,Serg. & Rawle 314 ; Fearn v. Taylor, 4 Bibb’s Rep. 365, 
366; Kingwood v. Bethlehem, 1 Green’s Rep. 221, 226; see Hewes v. Wiswell, 8 
Greenl. Rep. 94; Whittemore v. Brooks, 1 Greenl. Rep. 57 ; Showdere v. Harper, 
1 Harringt. Rep. 444 ; Hill v. Hill, 2 Hill’s Rep. 542, note (a).) See the notes, in- 
fra, relating to subscribing witnesses. But, where a deed of lands was lost, 
and the witness who testified that there were subscribing witnesses to it, did not 
know their names, and it not appearing that the party had the means of ascertaining 
them ; held, that he could prove the deed by acknowledgments of the opposite party. 
(Jackson, ex. dem. Hoogland, v. Vail, 7 Wend. Rep. 125. See Hathaway v. Spencer, 
9 Pick. Rep. 26.) S. P. as to a lost bond. (Keeling v. Ball, Peake’s add. cas. 88.) 
Also, as to a lost indenture of apprenticeship. (Kingwood v. Bethlehem, 1 Green’s 
Rep. 226, 227.) But, see on this subject, Whittemore v. Brooks, 1 Greenl. Rep* 57, 
80 , 61 . 

Where no direct testimony on the point of execution, or former existence of an in- 
strument appears to be attainable, the fact may be proved by circumstances. On this 
subject see Jackson, ex. dem. Gillespy, v. Woolsey, 11 John. Rep. 446 ; Allen’s lessee 
v. Parish, 3 Hamm. Rep. 107, et seq. ; M’Intyre v. Funk’s heirs, Litt. Sel. Cas. 425; 
Fury v. Smith, 1 Hud. & Brooke Rep. 736, 737, 738, et seq. ; Sicard’s lessee v. Da-, 
vis, 6 Peters’ Rep. 124, 137, 139; M’Laurin v. Talbot, 2 Hill’s Rep. 526. 
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NOTE 866 — p. 454. 

A very well grounded distinction has been made, in respect to the proof of loss or 
destruction, between such papers as have apparently or really become useless to the 
person to whose custody they belong, and such as are of the muniments of his estate 
or otherwise valuable to him. The law will not readily suppose that a man has acted 
contrary to his interest, and therefore will demand a comparatively strict account of 
papers which he is interested in preserving. But it is every day’s practice to presume 
the destruction of notes, bonds, &c. which have been paid up and which were appa- 
rently no longer worth taking care of. (Betts v. Jackson, 6 Wend. 173, 181.) Where a 
contract was relinquished by both parties, something like 17 or 18 years before the 
trial, it was held, that the fact of its relinquishment, coupled with the lapse of time, af- 
forded good ground for dispensing with proof of diligence in endeavoring to produce it. 
(Jackson, ex dem. Bond, v. Hoot, 18 John. Rep. 60, 73, 4.) So, where a bond was 
surrendered and thereby became functus qfficio , it was held, that there being no motive 
for preserving it, its loss Rhould be presumed ; and parol evidence of its contents was 
received, without any effort, as it seems, to produce the bond itself. (May’s ex’rs v. 
Hill, 5 Litt. Rep. 309.) See also S. P., M’Intyre v. Funk’s heirs, Litt. Sel. Cas. 427. 
The same principle was applied in the case of a lottery ticket which had been pre- 
sented and paid, and the lottery subsequently suppressed ; for no one had a motive for 
preserving it. (Yoter v. Sanno, 6 Watts’ Rep. 164, 166.) 

Where a party swore that, believing a paper was of no further use, it was his 
impression he tore it up, and that if he did not tear it up it had become lost or mislaid ; 
held, that this was enough to let him in to give secondary evidence of its contents. 
(Riggs v. Tayloe, 9 Wheat. 486.) The doctrine of the text was recognized in Con- 
necticut. (Bank of the United States v. Sill, 5 Conn. Rep. 111.) See also LivingBton 
v. Rogers, 1 Cain. Cas. in Er. 37 ; 2 John. Cas. 488, S. C. But where the printer of 
a newspaper, called to prove the loss of an original advertisement printed by him, 
stated that it was not his practice to preserve original advertisements, and that he 
never did preserve them, that the original in question he believed to be either lost or 
destroyed, but he had not hnnted for it, as he had no place he could look with any 
prospect of finding it ; held insufficient to admit secondary evidence ; for, said the 
eourt, a diligent search might have been successful. (M’Conhay v. The Centre and 
Kishacoquillas Turnpike Co., 1 JPennsyl. Rep. 427, 8.) See Sweigart v. Lowmarter, 
14 Serg. & Rawle, 200. 

Where a person has an interest in destroying a paper, its destruction will be pre- 
sumed on very slight testimony. This principle is very ably illustrated by the opinion 
of Walworth, Chancellor, in Betts v. Jackson, 6 Wend. Rep. 173, on the question 
whether a will, under the particular circumstances, was to be presumed destroyed by 
the testator in his life time, or fraudulently suppressed afterwards. See also per Tay- 
lor, C. J., in Eure v. Pittman, 3 Hawks’ Rep. 364, 372. The law, it has been held, 
presumes that an accomplice would destroy a letter serving to implicate him as such ; 
and hence, on an indictment for forging bank notes, where an accomplice was called 
and testified that he believed a letter of this character, written to him by the defendant, 
was lost, the court allowed secondary evidence of its contents, though no search for it 
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had been made. (United States v. Doebler, 1 Bald. Rep. 519.) See also Pendleton v* 
The Commonwealth, 4 Leigh, 694 ; also ante, note 844, p. 1194, 5. 


NOTE 867— p. 457. 

We observed, ante, note 861, p. 1215, that the proof of a paper being lost or destroy-* 
cd, was either positive and direct, or circumstantial. In the former case, if the party 
who seeks to introduce secondary evidence, assented to the destruction, very little dif- 
ficulty can arise ; lor then, in general, the only further enquiry, in order to determine 
whether secondary evidence shall be received, will be as to the motive with which the 
thing took place. Did the party destroy the instrument with a fraudulent design, or 
was it done bona fide, or under a mistake ? If the former, he will usually be precluded 
from resorting to secondary evidence, but in the latter case it is otherwise. (See id. 

p. 1216.) 

Where direct and positive proof is unattainable, the case will usually be attended 
with more embarrassment. The law demands that the best evidence shall be offered 
of which the nature of the case admits, and which is in the power of the party to pro- 
duce. Secondary evidence is not admissible, if by reasonable diligence the original 
could have been produced ; but the degree of diligence will depend on the nature of 
the transaction to which the paper relates, the apparent value of the paper, and other 
circumstances. (Per Baldwin J., in United States v. Doebler, 1 Bald. Rep. p. 519, 
521.) The rigor of the old common-law rule has been relaxed in this respect; and the 
non-production of instruments is now excused for reasons more general and less spe- 
cific, upon grounds more broad and liberal than were formerly admitted. (Per curi- 
am in Livingston v. Rogers, 1 Cain. Cas. in Er. 27. S. C. 2 John. Cas. 488.) In ge- 
neral, the party should give all the evidence reasonably in his power, to prove the Joes. 
(Per Hall J., in Dumas v. Powell, 8 Dev. 104.) He is not bound, however, to furnish 
the strongest possible assurance of the fact. If any suspicion hangs over the instru- 
ment, or that it is designedly withheld, a rigid inquiry should be made into the reasons 
of its non-production. But when there is no such suspicion, all that ought to be re- 
quired is reasonable diligence to obtain the original. (Per Thompson, C. J., in Mi- 
nor v. Tillotson, 7 Peters’ Rep. 99, 101.) In practice, when there is no ground of 
suspicion that the paper is intentionally suppressed, nor any discernible motive for de- 
ception, courts are extremely liberal in regard to secondary evidence. (Per Phelps, 
J., in Proprietors of Braintree v. Battles, 6 Verm. Rep. 399.) The rule must be so 
applied as to promote the ends of justice, and guard against fraud and imposition. If 
the circumstances justify a well grounded belief that the original paper is kept back by 
design, no secondary evidence ought to be admitted ; but when no such suspicion at- 
taches, and the paper is of that description that no doubt can arise as to the proof of 
its contents, there can be no danger in admitting secondary evidence. (Per Thomp- 
son, C. J., in Renner v. Bank of Columbia, 9 Wheat. 581, 587. Per Baldwin J., in 
United States v. Doebler, 1 Bald. Rep. 521.) Ordinary dilligence in ordinary cases 
is enough. (Underwood v. Xane, 1 Dev. Rep. 173, 175.) Where the proof of loss 
adduced establishes the fact with reasonable certainty, nothing more is required. 
(Jackson, ex dera. Livingston, v. Frier, 16 John Rep. 196. Ben v. Pete, 2 Rand. 
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Hep. 542.) Evidence which induces a fair presumption of loss will be enough. (Said 
in Jackson ex dem. Donaldson v. Luoett, 2 Cain. Rep. 567, on the authority of Liv- 
ingston v. Rogers, 1 Cain. Cas. in Er. 27. S. C. 2 John. Cas. 488.) No other than 
circumstantial evidence of loss can generally be expected : it will, therefore, usually 
suffice that the paper has been sought for where it might be supposed likely to be 
found, or was usually kept, and that the search was fruitless. (Per Colcock, J., in 
Peay v. Pickett, 3 M’Cord's Rep. 322.) 

From the foregoing observations extracted from several cases, it will be seen that 
but very few propositions of a general character can be safely advanced on this sub- 
ject. The sufficiency of the proof given, by way of allowing a resort to secondary evi- 
dence is, in general, a preliminary point addressed to and to be determined by the coart 
exclusively, and upon which they are to pass in view of the peculiar features which 
may chance to characterize each case as it arises. (See Tate v. Penne, 7 Mart. Loti 
Rep. N. S. 448, 551 ; Eure v. Pittman, 3 Hawks’ Rep. 364; The Utica Ins. Co. v. 
Caldwell, 3 Wend. 296 ; Tayloe v. Riggs, 1 Peters’ Rep. 591, 596, 7; Jackson 
ex dem. Livingston v. Frier, 16 John. Rep. 591, 596, 7. See ante, note 861, p. 
1218.) 

In some cases, the law taking cognisance of certain known rules of conduct, readily 
yields to the presumption that the paper is destroyed or lost ; as where the paper has 
ceased to be of any apparent value, and no one had an interest in its preservation. 
So, too, where the person to whose custody the paper belonged, if it existed, had a di- 
rect interest in destroying'iL (See the text from p. 454 to 456 ; also the next prece- 
ding note.) 

Some presumption of loss may arise also from lapse of time, in certain cases, which 
will be taken into account in determining the question ofdilligent search. (Per. Story, 
J., delivering the opinion, in Patterson v. Winn, 5 Peters’ Rep. 242, 3.) 

But in ordinary cases, where no such circumstances intervene, the rule is more 
rigid : And the persons with whom the instrument would be likely to be found, must 
be called to account for it; and the places where it would probably be deposited, 
should appear to have been diligently searched. (Eure v. Pittman, 3 Hawks’ Rep. 
864. Jackson, ex dean. Bush v. Hasbrouck, 12 John. Rep. 192. Jackson, ex dem. 
Livingston, v. Frier, 16 John. Rep. 193. Dan v. Brown, 4 Cowen’s Rep. 483. 
M’Conhay V. The Centre and Kishacoquillas Turnpike Co. 1 Pensylv. Rep. 426. Luce 
v. Sinvely, 4 Watts* Rep. 396. Patterson v. Winn, 5 Peters’ Rep. 239, 240, 
242, 3.) 

In respect to the places to be searched, we are to be guided by presumptions arising 
from the facts of the case. Where the law made the surrogate’s office the place of 
deposit for an ancient will, ineffectual search there was held sufficient to author- 
ize secondary evidence. (Jackson, ex dem. Schuyler v. Russell, 4 Wend. 543.) So, 
as a general rule, where the custody of a paper is committed by law to a particular 
officer as such, search at his office and among his official papers is prima facie suffi- 
cient. (Proprietors of Braintree v. Battles, 6 Verm. Rep. 399.) If a deed alleged to 
be lost, appear to have been acknowledged preparatory to recording it, the recorder’s 
office should be searched. (Semble, Little v. Delancey, 5 Binn. Rep. 270, per Tilgh- 
man, C. J. Id. 195, per Yates, J.) Evidence by a person that he had delivered a 
deed to the county clerk to be recorded, and of ineffectual search for such deed at the 


Digitized by 


Google 



Cli. 8.] 


1225 


Of the Proof of Deeds, Agreements, <$*c. 

clerk’s office, is not sufficient unless it be shown that it was never re-delivered. (Jack- 
son, ex dem. Dunbar, v. Todd, 3 John. Rep. 300.) But if search had also been 
made among the papers of the grantee, it would probably have been sufficient. (M’- 
Mullen v. Brown, 1 Harp. Rep. 76.) Where an affidavit ought regularly to be in 
the custody of the person or officer before whom it was taken, diligent and ineffectual 
search among his papers by him and his clerk was held sufficient. (Harper v. Cook, 
1 Carr. & Payne, 139.) So, where it appeared from a certificate of a state treasurer, 
endorsed on an exemplified copy of the certificate of appraisers, that the original cer- 
tificate of the appraisers had been delivered to C., held, that as against the state, 
search among the papers of C. was sufficient to allow secondary evidence. (Jackson, 
ex deto. Swartwout, v. Cole, 4 Co wen’s Rep. 595, 6.) Secondary evidence of the 
execution and contents of an indenture of apprenticeship was admitted under the fol- 
lowing circumstances: — The mother of the pauper stated, that about twenty-four 
years ago, she received money from the parish of S. to put her son out apprentice, 
and that she accordingly put him out ; that the indenture was signed by her, the pau- 
per, and the master, and by a witness, that she gave it to the wife of a market-gard- 
ener who attended the market of S., to take to the overseers of the parish of S. ; that 
the market-gardener and his wife were both dead, the latter having survived her hus- 
band; that she did not know whether the market- gardener’s wife had left any will, 
but had heard that she had. Search had been made in the parish chest of S. for 
the indenture, but it could not be found. The court were of opinion that as the in- 
denture, if it had been handed over to the overseers, would have been deposited in 
the parish chest, the presumption, from its not being found there, was, that it was lost 
or destroyed. (Rex v. Inhabitants of Stourbridge, 8 Barn. &. Cress. 97. S. C. 2 
Mann. & Ryl. 43.) An unsuccessful search for the appointment of a deceased over- 
seer, made in the parish chest, and aho among the papers of a person who had acted 
as executor of the overseer, and who was dead, was held sufficient to let in infe- 
rior evidence of its contents. And strict proof of executorship for this purpose, it 
was held, need not be adduced. (The King v. Witherlv, 4 Mann. & Ryl. 724, 727.) 
Search for a will should be made in those places where it would most probably be 
found ; as in the testator’s desk, or wherever he kept his valuable papers. (Jackson, 
ex dem. Brown, v. Betts, 9 Cowen’s Rep. 208. Dan v. Brown, 4 id. 483.) So his 
executors should be applied to. (Jackson, ex dem. Bush, v. Hasbrouck, 12 John. 
Rep.' 194.) And others to whose possession it may be traced. (Id.) If it appear, or 
is presumed to have been deposited at a public office, search should be made there. 
(Dan v. Brown, supra. Jackson, ex dem. Schuyler, v. Russell, 4 Wend. 543.) See 
Jackson, ex dem. Bush, v. Hasbrouck, 12 John. Rep. 192, 194, S. P. If the cashier 
of a bank swears that a paper was received and filed among the papers of the bank, 
proofof diligent search among the papers of the bank will, it seems, be sufficient. 
(iT&anton Bank v. Richardson, 5 Pick. Rep. 436, 443.) Proof that a ship’s papers 
were seized with her and delivered into the court where she was condemned; but 
that a certain paper belonging to her could not be found there on search, is sufficient 
evidence of loss to warrant parol evidence of its contents. (Francis v. The Ocean 
Ins. Co. 6 Cowen’s Rep. 404.) In Peay v. Pickett, 3 M’Cord, 818, the plaintiff 
claimed title under a sale by the executors of R., who derived his title from D., the 
latter having obtained his from N. Search had been made among R.’a papers for the 
Vol. !.• 154 
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deed from N. to D., but without effect, and also at the register’s office. The deed 
was executed in 1779, and the cause was tried sometime about the year 1824. At 
the time the deed was executed, there was only one register’s office in the state, viz. 
at Charleston; which city, a few months after the execution of the deed, fell into the 
hands of the British. The court, under these circumstances, held the presumption 
strong, that the deed was destroyed or lost through the agency of the enemy, while at 
the register’s office, and therefore allowed it to be established by a certified copy from 
that office. See Rochelfv. Holmes, 2 Bay’s Rep. 487. Where the house of a person 
in whose custody marriage articles were presumed to have been kept, had been ran- 
sacked by French troops and rebels, and many papers therein destroyed ; held, that 
unavailing search at the house, and at the house of the executor of such person, was 
prima facie evidence of the articles having been destroyed. (Lorton ?. Gore, 1 t)ow 
& Clark, 190.) In Jackson, ex dem. Livingston, v. Neely, 10 Johns. Rep. 374, the 
plaintiff sought to establish a power of attorney under which a deed had been giveu 
by secondary evidence. It appeared that the widow of R. C. L., to whom the deed 
was given, at the time of his death had possession of a trunk of papers belonging to 
him ; that she occasionally delivered papers to the executors as they required ; that 
she subsequently married, and two years after her marriage the trunk and papers in 
it were consumed by fire : but whether the power of attorney was among the papers 
did not appear. It was not among the papers delivered to the executors; nor was it 
to be found in the office of the clerk of the county where the deed was deposited for 
record. These facts were held sufficient to let in parol evidence of the existence and 
contents of the power. 

As to the persons to be called on to account for the instrument, the general rule points 
to those who may be presumed to have it in their possession or under their control. 
Some observations showing who are regarded as the presumptive possessors of partic- 
ular papers will be found ante, note 837, p. 1187, 8. We there saw among other thing* 
that, in the first instance, the person legally entitled to the possession will be presumed 
to have it. See per Paris, J. in Kent v. Weld, 2 Fairf. Rep. 461. And though it 
may not be usual for persons whose lands are sold on execution to deliver up the title- 
deeds to the purchaser, yet if one of the title-deeds is sought to be proved by seconda- 
ry evidence, it must appear that the purchaser has been inquired of. (Little v. Delan- 
ey, 5 Bmn. 266, 270.) See Nicholson v. Hilliard, 1 N. Car. Law Repos. 253, 4. 
Where A. assigned to B., and B. upon his marriage conveyed to trustees upon certain 
trots, subject to the payment of rents &c. to him for life; held, that it was not neces- 
sary, in order to the admission of secondary evidence of the assignment from A. to B. y 
to prove search among the papers of the trustees. (Fury v. Smilh, 1 Hud. & Brooke; 
735.) If the paper is traced to the hands of a particular person, he mu^t in general be 
called and sworn to account for it. (See ante, p. 456 of the text. S. P., Jackson, ex 
dem. Bush, v. Hasbro uck, 12 John. Rep. 192, 195.) Where a will was traced into the 
hands of a female^ who had been summoned by both parlies and did not appear ; held, 
that before secondary evidence could be received she must be regularly called into court 
by a subpoena duces tecum to give some account of it. (Eure v. Pittman, 3 Hawks’ 
Rep. 364.) A letter was received by A., who immediately handed it 16 his daughter 
to take care of, as was his practice with other letters ; held, that diligent search in all 
places where A.’s letters were kept, would not answer without calling the daughter; 
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and this, though it appeared that the daughter aided in making search. (Parkins v. 
Cobbet, 1 Carr. & Payne, 282.) So, where W. having received a manuscript adver- 
tisement, led it with a printer by whom it was published, and W. testified that he had 

not enquired of the printer, and had made no particular search for it among his own 
papers, but was of opinion it was lost ; the court held a copy inadmissible, and that en- 
quiry should have been made of the printer. (Sweigart v. Lowmarter, 14 Serg. &. 
Rawle, 200.) See M’Conhay v. The Centre and Kishacoquillas Turnpike Co. 1 PennsyL 
Rep. 427, 8, slated ante, note 866, p. 1222. Where an attorney testified that he filed 
a note among the papers in a cause, that he had since searched and could not find it, 
that the last he saw of it, it was in the possession of H. T. ; held, that without some effort 
made for obtaining the testimony of H. T., or some excuse shown for not having done 
so, secondary evidence was inadmissible. (Hudson v. Eslard, 1 Alab. Rep. 71.) If the 
paper be traced to the hands of an agent of the party offering secondary evidence, the 
rule is more strict than in other cases. And if it is shown that he has gone off to an- 
other state, having carried it along with him, a commission, it seems, should be sent to 
examine him and account for its absence. (Bunch’s adm'r v. Hurst’s adm’r, 3 Dess. 
Eq. Rep. 290, 1.) Quere, whether this strictness would be enforced except where 
there was some suspicion of a designed suppression of the paper. (See ante, note 861 , 
p. 1215, and the cases there cited.) Where the person to whose custody an instrument 
is traced, or properly belongs, is dead, enquiry should be made of the family, and someone 
of them must be called as a witness if practicable; otherwise the party will not be allow- 
ed to go into secondary evidence. (Jackson, ex dem. Livingston, v. Frier, 16 John. 
Rep. 193, 196.) So, seinble, the executors of the deceased person should be applied to. 
(Per Curiam in Jackson, ex dem. Bush, v. Hasbrouck, 12 John. Rep. 194.) See fur- 
ther what is said in Kent v. Weld, 2 Fairf. Rep. 461. Where both the plaintiffs, in an 
action upon a lost note brought by them as executors, made affidavit that they had 
never had the note in their possession ; and one of them testified to diligent and inef- 
fectual search among the papers of the testator; stating also that his co-executor had 
had very little to do with the settlement of the estate ; held, that this was sufficient Ux 
let in secondary evidence ; especially, as the other executor had left the country, and 
there was some evidence in the case tending to show that the note, since the testator’s 
death, had been in the defendant’s possession. (Page v. Page, 15 Pick. Rep. 368.) 

The cases requiring the person to whom a paper has been traced, to be called in 
order to account for it, proceed upon the presumption that it may be still in his pos- 
session. This presumption, however, is liable to be rebutted ; (see Fury v. Smith, 
1 Hud. & Brooke Rep. 748, 749; Page v. Page, supra ;) and sometimes the very 
enquiry which traces the paper to the custody of a particular person, at the same time 
shows that he no longer has it, so as to supersede the necessity of calling him. (See 
Rex v. Morton, 4 Maule &. Sel. Rep. 48, stated in the text, p. 456, 457.) Where 
subscription papers belonging to a corporation, were delivered to certain persons a 
long time ago for a temporary purpose, e. g. to obtain subscribers ; held, that the pre- 
sumption was not that they still continued in the possession of such persons, ’but that 
they had been returned ; and therefore, search among the papers of the corporation 
and of the clerk who acted at the time, was adjudged sufficient, without calling those 
who circulated the subscriptions. (Central Turnpike Company v. Valentine, 10 Pick. 
Rep. 142.) 
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The testimony of a third person, showing thorough search by him among the pa* 

pers of one to whom a paper is traced, has been held in a few cases to supersede tlie 
necessity of calling the latter. (See per Best, C. J., in Parkins v. Cobbett, I Carr. 
Payne, 282, stated supra.) This was held of search made at the surrogate’s office 
for a will, the witness having searched by the assistance and under the direction of the 
surrogate in all places where it would be likely to be, if in the office. (Jackson, ex. 
dem. Schuyler, v. Russell, 4 Wend. Rep. 543.) In Minor v. Tillotson, 7 Peters’ Rep. 
99, a title deed to W. H., under whom the plaintiff claimed, was sought to be estab- 
lished ; the plaintiff traced it to the possession of \V. H M and his attorney swore that 
he applied to W. H. lor it, who handed him a bundle of papers as containing all the 
titles to his liousmas lands, (the premises in dispute being a part;) but that on ex- 
amination, it did not contain the deed in question. The court held, that as the cir- 
cumstances left no room for the supposition that the plaintiff was acting otherwise 
than in good laith in offering secondary evidence, a copy was admissible without call- 
ing W. H. to testify that the deed was not in his possession. They speak of the 
search as equivalent to the witness having had free access to all W. H.’s papers, and 
say that it was made under all the advantages and prospect of finding the deed, that 
could have been afforded to W. H. himself; the witness having been for this purpose, 
in the full possession of W. H.’s papers. (Id. p. 101.) These remarks of the learned 
judge who delivered the opinion, lead us to suppose that there were other facts in the 
case beyond what appear in the report. For, how could the witness know that the 
papers handed to him were all the titles of W. H., except from VV. H.’s unsworn rep- 
resentation to him? If the witness had examined the papers in the presence of W. 
H., and apprized him that the deed required was not among them, and W. H. had then 
made search in the witnesses presence, the case would have been strengthened ; but 
this does not appear to have been done. Thompson, J., who delivered the opinion, 
relied upon the case of Caufman v. Congregation of Cedar Springs, 6 Binn. Rep. 59, 
as directly sustaining the doctrine laid down. The latter case originated in the com- 
mon pleas, and came before the supreme court of Pennsylvania on error. The wri- 
ting in question there had been dejwsiled in the hands of J. C. as trustee for the par- 
ties. J. C. removed to another county, and on doing so, placed the writing in the 
hands of his father. The father subsequently died ; and all his papers came to the 
hands of J. S., his son-in-law. J. S., with one K., made diligent search among the 
papers, but could not find the writing. These facts were sworn to by J. C. and K., 
and the objection was, that J. S., the son-in-law, should be called ; but the common 
pleas overruled the objection, and allowed secondary evidence to be given ; and the 
supreme court affirmed the judgment. The testimony was taken previous to the trial 
tinder a rule of court, in the form of depositions ; and Tilghman, C. J., placed con- 
siderable stress on this fact, as showing, that if the party objecting had suspected 
collusion or negligence in the search made by J. S. and K., he might have examined 
J. S. under oath ; for he had full knowledge of the particular search, and all the evi- 
dence intended to be relied on to prove it, in time to have done so. (Id. p. 63, 64.) 
Yates, J., who, together with Tilghman, C. J., delivered the only opinions in the case, 
alluded to the same circumstance, and connected it with the strong language of K.’s 
deposition, in which, he swore that aU, the papers of J. S’s father were carefully ex- 
amined, and that the agreement could not be found. (Id. p. 64, 65.) It seems also> 
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that J. S. and K. searched in the presence of each other, so that the testimony of K., 
went in some measure to prove the search made by J. S. We do not perceive, 
therefore, that even this case, which goes perhaps to the extent of allowable latitude, 
sustains the entire ground cohered by Minor v. Tillotson. Nor does Jackson, ex. 
dem. Schuyler, v. Russell, supra, support it in all its features. In the latter, the wit- 
ness called had searched every one of the bundles in the office where the will would 
have been found, if in the office, and all which would have been searched by the sur- 
rogate. He searched, moreover, with the assistance of the surrogate. These facts 
could all be known, independent of hearsay. But, in Minor v. Tillotson, neither the 
witness nor the court could know, that the bundle searched Was even the prob- 
able place of finding the paper, if in existence, save from W. H.’s unaided declaration. 

Hearsay is inadmissible to prove search, loss, &c. (See ante, note 861, p. 
1517, also ante, note 432, p. 563, 565.) Where a witness swore that a letter had 
been received by him or W. ; that it had been diligently sought for by him as well as 
by W., and could not be found ; and that he supposed it might have been lost in a 
certain fire that happened ; held, that secondary evidence of the letter was not admis- 
sible, unless W. was called to testify to his own search; for the testimony of the wit- 
ness, so far as W.’s search was concerned and its character, must be mere hearsay. 
(Taunton Bank v. Richardson, 5 Pick. Rep. 443.) See also Baines v. Higgins, 5 
Mill. Lou. Rep. 220, 222. So, where a party delivered over a letter received by him 
to his daughter, and a witness swore that he, the witness, made diligent search, assist- 
ed by the daughter; held, that unless the daughter was called, secondary evidence 
was admissible. (Parkins v. Cobbett, 1 Carr. & Payne Rep. 282.) But, where a 
justice’s judgment and execution were returned to the justice bv the constable, and 
afterwards they both searched among the official papers of the former, but could not 
find them; the plaintiff and the justice having both removed out of the state; held, 
that proof of this search by the constable, entitled one claiming under the judgment 
and execution to give parol evidence of their contents. (Underwood v. Lane, 1 Dev. 
Rep. 173.) Where an apprentice swore that when his apprenticeship expired, he 
asked his master for the indentures, who said it was with the overseers of the parish; 
and the successors in office of the overseers proved that they had made diligent search 
among the parish papers, hut could not find it, and that the parish books and papers 
of that period, were all missing ; held, that the master was an indispensible witness 
before secondary evidence could be received, as without his testimony, the only evi- 
dence that search had been made in the proper place, was mere hearsay ; and it 
would be contravening first principles to admit that. (Rex v. Denio, 1 Mann. & 
Ryl. 294. 7 Bam. & Cress. 620, S. C. See also Rex v. Rawden, 2 Adol & Elds 
156.) If the vicar of a parish be applied to for a copy of the register of a particular 
date, and he state that there is no register of that year, this is not sufficient evidence 
of baa, to let in secondary proof; the vicar must he called. (Walker v. Beauchamps 
6 Carr. fr Payne, 552.) 

Even where the search is shown complete in respect to persons and places, it may 
still be a question whether it has been thorough . In general, it should be of a charae- 
terto satisfy the court that a fair, honest, and reasonably diligent attempt has been 
made to obtain the instrument, without success. (See the observations relating to dil- 
igence in genera), ante p. 1223, 4, of this note ; also State of Maryland v. Way man, 2 
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Gill & John* 283 ; M’Conhay v. The Centre and Kishacoquillas Turnpike Co. I Penn. 
Rep. 426.) For the purpose of showing the character of the search in these par- 
ticulars, the testimony ol the person who made it will generally be necessary. (Baines 
v. Higgins, 2 Miller’s Law Rep. 2-20, 222. Taunton Bank v. Richardson, 5 Pick. 
Rep. 443.) See several cases stated supra, p. 12*29, relating to this point. The search 
should be shown to have been made by a person who could read and identify the pa- 
per, or it will not be deemed satisfactory. (Mitchell v. Mitchell, 3 Stewart &, Porter, 
81.) Where a justice of the peace returned a paper to the clerk’s office with others 
on appeal, and the clerk took out of a pigeon-hole where such papers were usually 
kept, a bundle which he supposed to contain all the papers in the cause, and this pa- 
per was not among them, but he made no further search : Held not sufficient to let in 
parol evidence of its contents. (Southwick v. Hayden, 7 Cowen’s Rep. 334. See 
Bleigh v. Wellesley, 2 Carr. &. Payne, 400.) Where the plaintiff’ relied upon the fact 
of his having destroyed a bond by mistake supposing it to be a note, and the testimo- 
ny was that the plaintiff’ received the bond, and at the same time took up a note which 
he had given, all which took place at M-'s house — that he put the bond in his pocket, 
and on leaving M.’s house he took out a paper and tore it up. Held, that the proof of 
loss failed in two particulars, viz : 1st. The plaintiff* should have gone to where he 
tore up the paper as soon as he discovered its loss, (which seems to have been the 
next day,) and endeavored to find some of the remnants ; and 2nd, he ought on the 
trial to have produced the note which he alleged he designed to destroy. (Dumas v. 
Powell, 3 Dov. Rep. 103.) It will not do to say, however, even in a criminal case, and as 
in favor of the defendant, that the evidence must be such as to exclude all idea that the 
paper might possibly have been found on a more diligent search. The rule is not so 
rigid. Accordingly, where the prisoner was indicted for forging a check, and on the tri- 
al the prosecutor called one D., who said he received a check from the prisoner, of 
which he retained a copy, and handed the original to one M. ; on producing the copy 
it corresponded precisely with the check alleged in the indictment ; M. testified that 
he delivered the check to W. ; W. swore he delivered it, along with sundry other 
checks, to T., and that T., in his presence, burned all of them save one ; but whether 
that was the one delivered by D. to M. and by M. to the witness, he did not know. 
T. testified that he burned all the checks but one, as stated by W. ; that he put that 
in his pocket-book, and had since seen it among his papers ; that two or three weeks 
before the trial he had looked for it and did not find it; that not being apprised that 
he was wanted as a witness till he was called, he had made no thorough search among 
ills papers for the single purpose of finding it ; lie did not know that it was destroyed ; 
it was possibly still among his papers, but he believed it to be lost. On this testimony 
the prosecutor was allowed to go into secondary evidence. (Pendleton v. The Com- 
monwealth, 4 Leigh, 694.) Probably the court were the more ready in giving cre- 
dence to the supposition of loss, or destruction, as the witness, T., seemed to have ac- 
ted suspiciously at least, in burning up the checks received by him from W. This 
case, doubtless, should rank along with those where slight grounds have been deem- 
ed sufficient to presume an instrument suppressed, it having been last seen in the cus- 
tody of persons friendly to the prisoner. (See ante, note 866, p. 1222 ; also note 844, 
p. 1 194, 5.) Where a paper was presumed to be in the hands of A., who by producing 
it would implicate himself in a criminal charge, held, that behaving been indicted for 
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tlie offence, and process issued against him for his apprehension, but without effect, 
the issuing of a subpoena was unnecessary, and no further enquiry after him or search 
for the paper was required to admit secondary evidence. The court placed stress up-' 
on the circumstance that if A. had attended upon the subpoena, he could not have 
been compelled to criminate himsell by producing the paper. (United States v. 
Reyburn, 6 Peters’ Rep. 352, 366, 7. See United States v. Doebler, 1 Bald. Rep* 
519.) 

Where persons claiming under a will were required to show diligent search for it 
as a preliminary to secondary evidence, it was said that the search must appear to 
have been made by them, or at their request; and that search by other persons and 
not at their request would not sulfice. (Dan v. Brown, 4 Cowen's Rep. 492, cuiia, 
per Woodworth, J.) 

The search must be for the very paper in question, and must turn out to be ineffect- 
ual as to that. Accordingly, where it was proved by a clerk that he had searched the 
records and found n o judgment, this was held not enough to authorize secondary evi- 
denceas to the pleadings. (Fox v. Lambson, S Hals!. Rep. 275.) 

Where the party relies on a third person, to prove search among the papers of such 
person, he should have him regularly served with a subprena containing a duces te- 
cum clause requiring the production of the instrument. This may be necessary un- 
dercertain circumstances by way of showing that the party has used all the means in 
his power to obtain the best evidence, and to procure diligent search to be made* 
(See ante, note 821, p. 1170.) In Rusk v. Sower wine, 3 liar. & John. 97, a witness 
proved that he had received a power of attorney, that having occasion to refer to it 
not long since he could not find it, but that lie did not search very thoroughly for it, 
and believed it to be among his papers still : The court held, that unless the original 
was produced, or proved to be lost, or a subpeena with a duces tecum clause had 
been issued to the witness, parol evidence could not be admitted. 

We have seen that the declarations of the adverse party, and of those under whom 
he claims, are competent evidence on the question of loss. (See ante, note 861.) 

Where defendants claiming under a will, alleged by them to be lost, seek to show 
due search for it by the declarations of the adverse party, without calling the person 
who made the search, such declarations should be clear and explicit, and amount to a 
confession of the very kind of search having taken place which the defendants are 
bound to establish. A general declaration that the will could not be found, will not 
answer; for in what manner, or by whom search has been made, is not shown by it. 
(Dan v. Brown, 4 Cowen’s Rep. 483, 491, 2.) So, semble , of a declaration of the ad- 
verse party that “ he presumed there had been a will ; that search had been made but 
it could not be found. (Id. 484, 491.) The declarations of one tenant in common 1 
and co-claimant, in partition, have been held inadmissible to prove due search B9 
against another. (Dan v. Brown, 4 Cowen’s Rep. 483. But see ante, note 175> 
p. 170.) 

It has been seen also, that parties and persons interested, are allowed to testify oft 
the question of search, loss, &c., and that sometimes they must testify or make affida- 
vit, before secondary evidence will be received. (See ante, note 861, p. 1218, 
and the cases there cited. Also Davis v. Spooner, S Pick. Rep. 297. Hammond v. 
Hopping, 13 Wend. 509.) This, it seems, will be required in all those cases where, 
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notwithstanding the s>earch proved, there is still a suspicion that the paper is in the 
possession or under the control of the party. But where an original deed on which a 
suit was brought, was traced into the hands of the plaintiff’s attorney, who believed 
it to have been lost while in his possession, a copy was allowed as evidence without 
affidavit by the plaintiff that tlie original was not in his possession. (Myer, et al. v. 
Barker, 6 Binn. Rep. 228, 234.) See also Smith v. Martin, 2 Tenn. Rep. (Overt) 
208. And generally, when the law raises no presumption, and there is no suspicion 
that the paper is in the possession of the party, he need not be sworn. (Denton v. 
Hill, 4 Hayw. Rep. 73.) 

Where a party sues upon a lost instrument in a court of law, which the defendant 
may be compelled to pay if found, to a bona fide holder, he must do something more 
than prove the mere loss ; even in such cases, however, he is not bound to give posi- 
tive and unequivocal evidence of destruction; indeed, circumstantial or presumptive 
evidence is aaid to be the ordinary proof! But the measure of it must be such as to 
establish beyond reasonable doubt, that the defendant cannot be made liable on the 
instrument a second time to a bona fide holder. As to this subject, however, at large, 
see post, voL 2 p. 7, and the notes. The following cases may be consulted as illus- 
trating the general doctrine. Swift v. Stevens, 8 Conn. Rep. 431. Page v. Page, 
15 Pick. Rep. 3G8. Rowley v. Ball, 3 Cowen’s Rep. 303. Peabody v. Denton, 2 
(rail. Rep. 351. Jones v. Fales, 5 Pick. 18. Renner v. Bank of Columbia* 9 Wheat 
Ml, Burdick v. Green, 15 John. Rep. 247. Pintard V. Tackington, 10 id. 104. 
Angel v. Felton, 8 id. 149. Holmes v. D’Camp, 1 id. 34. Sims v. Sims, 2 Rep. 
Const. Ct. So. Car. 225. Anderson v. i.'obson, 2 Bay’s Rep. 495. John v. John, 1 
Wright’* Rep. 684. Fales v. Russell, 16 Pick. 815. In an action on a lost note, evi- 
dence of loss coupled with the lapse of eighteen years, was held sufficient to show that 
the defendant could not be subjected to pay it again, and therefore the plaintiff was 
allowed to recover. (Peabody v. Denton, 2 Gall. Rep. 351. See Davis v. Benbow, 
2 Bail. Rep. 427, 8.) If it is shown that the note is not negotiable, that, together with 
reasonable proof of mere loss, will entitle the plaintiff to recover. And, it has been 
held, that the onus is on the defendant to show the fact that the note was negotiable, 
if’ he would avoid a recovery. (M’Nair v. Gilbert, 3 Wend. 344. Pintard v. Tack- 
ington, 10 John. Rep. 104.) In New-York, it is provided by statute, that in any 
suit founded upon any negotiable note or bill of exchange, or in which such note, if 
produced, might be allowed as a set-off, if it appear on the trial that such note or bill 
was lost while it belonged to the party claiming the amount due thereon, parol or oth- 
er evidence of its contents may be given, and the party will be entitled to recover on 
it, as if it had been produced. (2 R. fv 406, § 75.) But to entitle a party to recover, 
he must execute a bond to the adverse party, in a penalty at least double the amount 
of such note or bill, with two sureties, to be approved by the court in which the trial 
shall be had, conditioned to indemnify the adverse party, his heirs and personal repre- 
sentatives, against all claims by any other person on account of such note or bill, and 
against all costs and expenses by reason of such claim. (Id. § 76.) 

The following cases not easily reducible to afry specific rule, may be consulted as 
throwing additional light upon the general doctrine as to the sufficiency of the proof 
of loss. Sicanl v. Cecil, 6 Peters’ Rep. 124. Stoddert v. The Vestry of Port To- 
bacco Parish, 2 Harr. &, John. 227. Sulger v. Dennis, 2 Binn. 428. Spencer v. 
Spencer, 1 Gall. Rep. 622. Poignard v. Smith, 8 Pick. 278, 9. Ben v. Peete, 2 
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Rand. Rep. 542. Grimes v. Talbot, 1 Marsh. Ken. Rep. 205. Dorsey v. Gassa- 
way, 2 Harr. & Johns. 405, 0, 7. Kingwood v. Bethlehem, 1 Green’s Rep. 226. 


NOTE 868— p. 457. 

See S. P. Riggs v. Tayloe, 9 Wheat. 486, where the general doctrine was stated 
in almost the exact language of our author. Also per Macay J., 1 Hayw. Rep. 71. 

The text seems to countenance the idea that there are different degrees of seconda- 
ry evidence, and that parol evidence is not even admissible where it turns out that 
there is a copy which might be sworn to. Several dicta in the American books favor 
this notion still more directly. Thus, where the question was whether on an indict- 
ment tor forging an instrument, its contents could be proved by parol, Story J., in 
summing up to the jury, after adverting to the rule requiring the best evidence, said— 
“the law will never suffer secondary evidence to be admitted, where there is better 
behind and within the power of the party. If, therefore, an instrument is to be prov- 
ed, the original, if in the possession or control of the party, is to be produced ; if the 
original be lost or destroyed, &c., an examined copy , if any such exists and can be 
found , is the next best evidence , and must be produced . If no such copy exists, then 
the contents may be proved by parol evidence.” (United States v. Britton, 2 Ma- 
son’s Rep. 464, 468. See also, Kello v. Maget, 1 Dev. &, Batt. 414.) But in order 
to shut out parol testimony after due proof that the original is unattainable, the exist- 
ence of a higher degree of available secondary evidence must appear. Accordingly, 
in Renner v. The Bank of Columbia, 9 Wheat. 582, 597, where the question was as 
to the competency of parol evidence of a lost note, the defendant having objected in 
the court below that a notarial copy was the next best evidence after the original, the 
court said — Proof of the contents of a lost paper ought to be the best the party has 
in his power to produce, and, at all events, such as to leave no reasonable doubt as to 
the substantial parts of the paper. But to have required a notarial copy, would have 
been demanding that, of the existence of which there was no evidence, and which the 
law will not presume was in the power of the party ; it not being necessary that a 
promissory note should be protested.” (See Den v. M’AHister, 2 Halst. Rep. 55.) 
Some cases recognizing different degrees of secondary evidence as to matters of rec- 
ord, will be found ante, note 723, p. 1067 ; see especially Hilts v. Colvin there cited 
from 14 John. Rep. 182. 

An apprehension of the frauds which might be practised by allowing parol evidence 
to supply the place of lost writings, has undeniably operated to urge the demand for 
the best evidence to a very rigorous extent. Thus, in Pennsylvania, where the plain- 
tiffs title was founded on a deed from M. which was lost, the court denied his right 
to resort to parol proof of the deed ; inasmuch as he could have applied to M. for a 
deed of confirmation ; or, if he refused, or could not be found, the plaintiff, under the 
act of Assembly, might have taken measures for a restoration of the evidence of his 
title. For these reasons, they said, they could not adjudge the testimony offered, the 
best. (Hamilton’s lessee v. Van Swearingen, Addis. Rep. 48.) In another case and 
with more show of propriety, the court refused to receive parol evidence of the con- 
tents of a deposition of a deceased witness, because the party knew of the loss of the 
Vol. I* 155 
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deposition while the witness lived near him, and might have supplied the loss without 
great difficulty. (M’Cally’s lessee v. Franklin, 2 Yeates’ Rep. 340, 1.) 

The supreme court of Indiana have allowed a defendant to prove a title founded on 
a judgment, execution, sheriffs deed, Sic., (all of which were destroyed by fire,) by 
parol. Hamilton’s lessee v. Van Swearingen was considered : but the court refused 
to act upon the rule there laid down, regarding that case as more than counterbalanc- 
ed by the authori ty of others, whose principles conflicted less with reason and justice. 
(Jackson ex dem. Taylor, v. Cullura, 2 Blackf. Rep. 228. See also Den v. M’Allie- 
ter, 2 Halst. 55, 6.) A power of attorney to transfer stock was allowed to be establish- 
ed by parol, the original being lost. (Livingston v. Rogers, 1 Caines Cas. in Er. 37, 
2 John. Cas. 488, S. C.) So as to a lost power of attorney under which a deed of 
lands had been executed ; (Jackson ex dem. Livingston, v. Neely, 10 John. Rep. 374 ;) 
a deed of lands ; (Jackson ex dem. Gillespy, v. Woolsev, 11 John. Rep. 446; Den ex 
dem. Baker v. Webb, 1 Hayw. Rep. 43, 71 ;) and promissory notes; (Jones v. Fales, 
5 Mass. Rep. 101 ; Renner v. The Bank of Columbia, 9 Wheat. 5S2, 597 ; John v. 
John, 1 Wright’s Rep. 585, 6.) The contents of an affidavit may be proved by parol, 
after laying a foundation for secondary evidence by due evidence of search. (Harper 
v. Cook, 1 Carr. & Payne 139.) So as to papers generally, without reference to their 
particular character ; even records, as we have seen, are within the same rule, and 
when lost &.C., their contents may be supplied by oral testimony. (See ante, note 
723, p. 1067 ; also Hinman v. Breese, 13 John. Rep. 529 ; Gifford v. Gifford, 1 Pen- 
ning. Rep. 166, 7 ; Rogers v. Van Housen, 12 John. Rep. 221 ; Ekins v. Hanley, 2 
Fox Si Smith, 1 ; Hall v. Hall, 6 Harr. & Gill, 386, 412 ; Francis v. The Ocean Ins. 
Co. 6 Cowen’s Rep. 404 ; Thomas v. Thomas, 2 Mill. Lou. Rep. 166.) 

In England, the rule has recently been laid down in broad terms, that there are no de- 
grees of secondary evidence. Therefore, where notice had been given to the plaintiff to 
produce a letter of which the defendant had kept a copy, it was held, that the defendant 
might give parol evidence of its contents, and was not bound to put in the copy. But 
if there had been a duplicate original, it might have been otherwise with respect to 
that. (Brown v. Woodman, 6 Carr. & Payne, 206.) See further Liebman v. Pooley, 
1 Stark. Rep. 167. 

As to the sufficiency of the parol proof to be adduced in establishing the contents of 
a writing, but little can be said. We have seen, that where the absence of the higher 
evidence is occasioned by the default or misconduct of the party against whom the se- 
condary evidence is offered, the other party is less embarrassed than in ordinary cases, 
because of the legal presumptions which are indulged in his favor. (Ante, note 842, 
p. 1192. Also the cases cited ante, note 864, p. 1220.) In general, it has been said, 
the witnesses should be able to speak clearly and pointedly to the contents. (Per Story 
J., in United States v. Britton, 2 Mason’s Rep. 463.) Where a written contract un- 
der which the plaintiff seeks to recover, is sought to be proved by parol test imony, “ no 
vague uncertain recollection concerning its stipulations ought to supply the place of 
the written instrument itself. The substance of the agreement ought to be proved 
satisfactorily; and if that cannot be done, the party is in the condition of every other 
suitor in court, who makes a claim which he cannot support.” (Tayloe v. Riggs, 1 
Peters’ Rep. 591, 599, 600, per Marshall C. J.) And the witness should speak from 
a recollection of the writing, and not give his impressions drawn from conversations 
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and negotiations between the parties antecedent to its existence. (Id.) The proof 

of the contents of a lost paper ought to be such as to leave no reasonable doubt as to 
the substantial parts of the paper. (Renner v. Bank ofColumbia, 9 Wheat. Rep. 597.) 
A witness may testifv to the existence and contents of a writing from memoranda. 
(Post, p. 458 of the text, and note 870.) So, from his invariable course of business, 
he may be able to swear that a particular writing existed, though he have no recollec- 
tion of the fact ; e. g., where the question is whether a sheriff advertised lands before 
selling them; if he has forgotten the fact, but can swear that he believes they were ad- 
vertised according to law, because he had never made sales without having done so, 
his testimony will be received as sufficient. (Den v. Downam, 1 Green’s Rep. 135.) 
A witness called to prove the contents of a paper, (e. g., a letter,) by parol, will not be 
rejected because the person who wrote the letter is not produced; especially if, under 
the circumstances, it is doubtful whether the one who wrote it would have a better 
recollection on the subject than the witness. (Liebman v. Pooley, 1 Stark. Rep. 
167.) 


NOTE 869— p. 457. 

We spoke of the effect of recitals, ante, note 168, p. 160, 161 ; and several cases 
were there introduced which need not be further noticed here. The English author- 
ities, according to our author, treat the recital of one deed in another, as only secon-, 
dary evidence against the party executing the latter, and those claiming under him. 
(See p. 457 of the text; also, Rankin v. Hudson, l Hud. & Brooke, 70; Burnett v. 
Lynch, 5 Barn. &. Cress., 589, per Abbott, C. J.) In the United States, however, 
the recital, under such circumstances, has been usually received and acted upon as 
primary evidence. (See the note above referred to.) It is evidence against parties 
not only, but privies in blood, in estate, and in law. (Jackson, ex. dem. Munroe, 
v. Parkhurst, 9 Wend. Rep. 309. Jackson, ex. dem. Bradt, v. Brooks, 8 id. 436. 
Carver v. Jackson, ex. dem. Astor, 4 Peters’ Rep. 83. Denn v. Cornell, 3 John. Cas. 
174. Jackson, ex. dem. Livingston, v. Neely, 10 John. Rep. 374. See also Hoyatt 
v. Phifer, 4 Dev. Rep. 273 ; Foster v. Frost, id. 428 ; Caldwell v. M’Gimpsey, id. 89 ; 
Blight’s heirs v. Banks, 6 Monroe Rep. 192, 195 ; Wayman v. Taylor, 1 Dana’s Rep. 
527 ; Reigart v. Elder, 1 Whart. Rep. 18; Wallace’s lessee v. Miner, 6 Hamm. Rep. 
366, 370; Scott v. Douglass, 7 id. 228.) 

The recital, when used, must be taken altogether; and therefore, if a patent be re- 
cited in one part as having existed, and another part shows it to have been surrender- 
ed, the recital will prove the fact of the surrender of the patent, as well as its former 
existence. (Hoyatt v. Phifer, 4 Dev. Rep. 274.) 

Whether a man’s covenant or deed, delivered and remaining as an escrow, can be 
used against him as a confession of the facts recited in it, quere, (Lansing v. Gaine, 
2 John. Rep. 300.) 

These recitals, however, are not evidence against strangers. (Morris’s lessee v. 
Van Deren, 1 Dali. Rep. 64, 67. Penrose v. Griffeth, 4 Binn. Rep. 231. Hite’a heira 
v. Shrader, 3 Litt. Rep. 444, 447. Jackson, ex. dem. Webb, v. Roberts’ ex’re, 11 
Wend. Rep. 422, 433. Den, ex. dem. West, v. Pine, 4 Wash. C. C. Rep. 691. 
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Hoyatt v. Phifer, 4 Dev. Rep. 273. Lawrence v. Blow, 2 Leigh’s Rep. 29. Hick- 
man v. Skinner, 3 Monroe Rep. 210,211. Mitchell v. Maupin, id. 187. Smith v. 
Webster, 2 Watts* Rep. 479. Jackson, ex. dem. Bradt, v. Brooks, 8 Wend. Rep. 
426. Wallace’s lessee v. Miner, 6 Hamm. Rep. 370.) Nor against one claiming 
under the party executing the reciting deed, by title prior thereto, or adversely to 
him ; but only against tlioee claiming under him, by title subsequent . Hence, recitals 
of certain mesne conveyances, contained in a patent from the Commonwealth to A., 
were held not evidence of those conveyances against B., who claimed under a war- 
rant from the commonwealth prior to the patent. (Penrose v. GrifTeth, 4 Binn. Rep. 
231. See also Carver v. Jackson, ex.*fletn. Astor, 4 Peters’ Rep. 1, 83; Garwood ▼. 
Dennis, 4 Binn. Rep. 314; Crane v. Morris’ lessee, 6 Peters’ Rep. 598; Simrfv. 
Meacham, 2 Bail. Rep. 101 ; Weidman v. Kohr, 4 Serg. & Rawle, 174.) Tbereritfl 
in a patent of a release to the patentee by a former tenant in common, is not evidence 
of the existence of such release against one who has agreed to purchase from the 
patentee, in an action to compel payment of the purchase money. (Smith v. Web- 
ster, 2 Watts’ Rep. 473.) 

The mere admissibility of the recital, will depend upon the same principle as the 
admissibility of a declaration of the person executing the reciting deed. Hence, in 
general, in order to determine whether a recital is evidence in a given case against a 
party, we have only to ascertain whether an acknowledgment or confession of the 
person who executed the deed, would be competent ; and in this view, our observa- 
tions and the cases ante, note 481, p. 644 et seq., may be advantageously examined 
in connection with the doctrine here considered. 

SembUy that the state is not estopped by recitals in its own grants or patents, for 
they are presumed to be made upon the suggestion of the grantee. (Per Story, J., 
in Carver v' Jackson, ex. dem. Astor, 4 Peters 5 Rep. 87: but see Commonwealth ▼. 
The Pejepscut Proprietors, 10 Mass. Rep. 155; Penrose v. GrifTeth, 4 Binn. Rep. 
231.) But the state, like every other party, is bound by recitals in deeds of other** 
under which it claims. (Per Story, J., Carver v. Jackson, ex. dem. Astor, supra.) ^ 

In some cases, where the recital points to higher evidence in the power of the pifc 
ty producing it, the withholding of which awakens a suspicion of intended fraud or 
unfairness, the party will be held to account for the non-production of the higher evi- 
dence, before the recital can avail him. Thus, where the question was as to what 
•um, if any, was due upon a bond, to secure which a mortgage had been given: 
though the mortgage recited the bond, yet held, that the latter must be produced. 
(Chewning v. Proctor, 2 M’Cord’s Ch. Rep. 11, 14.) The case, however, concedes 
that the recital would be good secondary evidence. See also North v. Drayton, I 
Harp. Eq. Rep. 34, 37, 38; Anandale v. Harris, 2 P. Wms. Rep. 134; Skipwith v* 
Shirley, 11 Ves. Rep.. 65 ; sec also Jackson, ex. dem. Sackett, v. Sackelt, 7 Wend. 
Rep. 94. 

It seems that an outstanding mortgage cannot be proved (like an absolute deed ) by 
a recital in another deed, even as against the party making 'such recital; for it is de- 
feasible, and if produced, might contain the evidence ofits being satisfied. (Per Platt* 
J., in Jackson, ex. dem. Raodall, v. Davis, 18 John. Rep. 7, 11, 12.) The fact of 
the existence of the mortgage recited, however, at the date of the recital, may doubt- 
less be thus established. (Id.) 
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The oregoing cases will many of them show when these recitals shall conclude a 
party. The general rule we understand to be, that a recital in a deed estops the par* 
ty executing it, and those claiming under him by title subsequent. And it should 

seem, that recitals in almost any other writing executed by a party, stating facts upon 
which the other party is drawn in to act, would estop the former, on the principle of 
the cases ante note 192, p. 200. 

It has been held, however, in South Carolina, that the rule estopping a party by a 
recital in a deed, applies only to the case where he has alleged some fact in his own 
knowledge, and which forms a part of his undertaking. Where, from the nature of 
the fact recited, it is apparent that his knowledge of it must have been derived from 
the opposite party, the former will not be estopped. Accordingly, a prison bounds 
bond, reciting a ca. sa ., when the arrest was under a fi.fa. y shall not estop the obligor 
from showing the fact as against the sheriff’s assignee, and thus avoiding the bond; 
for the recital of the ca. sa. is an allegation coming from the sheriff, and not from the 
obligor. (Miller v. Bagwell, 3 M’Cord’s Rep. 429.) Bu^ the recital is sufficient 
proof of the ca. sa. in the first instance. (Ransom v. Keyes, 9 Cowen’s Rep. J28.) 
If a person enters into a covenant to pay for personal property, the possession of which 
he acknowledges to have received, he will be estopped to deny the receipt of it, be- 
cause it is a fact which he must have known. But, if he recite that the vendor had 
title, he may notwithstanding show the contrary ; because it is apparent that this al- 
legation must have come from the vendor, and that the vendee could not otherwise 
have known its truth. (Miller v. Bagwell, supra.) Otfnhe other hand, there are 
various instances where a recital of a fact in a deed, the truth of which the party exe- 
cuting it must be presumed to have known, has been held a covenant of the existence 
of the recited fact. (See Platt on Covenants 33, 34, 35 ; Nos. 7 8 Law Lib. Phil.) 

A covenant expressed by way of recital, is as obligatory as if expressed in*the body of 
the agreement. (Bealle’s adm’r v. Schoal’s Ex’r, 1 Marsh. Ken. Rep. 475, 476. 
Bank of Kentucky v. Vance’s adm’r, 4 Litt. Rep. 172. See Colyer v. Jackson, 3 
Monroe Rep. 23 .) 

Thus much, in respect to the cases where recitals have been considered in the light 
of primary evidence. As secondary evidence, they have been frequently allowed to 
be used, even against strangers. If, for instance, there be the recital of a lease, in a 
deed of release, and in a suit by a stranger, the title under the release conies in ques- 
tion, there, though the recital of the lease is not per se evidence of its existence, yet, if 
the existence and loss of the lease be established by other evidence, the recital is ad- 
missible in the absence of more perfect proof, to establish the contents of the lease. 
(Per Story, J., in Carver v. Jackson, ex. dem. Astor, 4 Peters’ Rep. 83, 84.) And if 
the transaction be an ancient one, and the possession has been long held under such re- 
lease, and is not otherwise to be accounted for, the recital will of itself, materially forti- 
fy the presumption, from lapse of time, and length of possession, of the original exis- 
tence of the lease. (Id.) The same doctrine was sanctioned in Crane v. Morris’ les- 
see, 6 Peters’ Rep. 598, 611. In Garwood v. Dennis, 4 Binn Rep. 314, where some 
proof was given showing the loss of an ancient deed ; possession not having been con- 
trary thereto, and the subscribing witnesses being all dead ; held, that it might be 
established by recitals in other ancient deeds, though the party against whom such 
recitals were adduced, was a stranger as it respected them ; especially as the recitals 
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were made by persons likely to know of the existence of the lost deed, and whose inter- 
est it was that no such deed should have existed. Where an old deed, under which 
the plaintiff claimed, recited a North Carolina grant of a specified date ; and there 
was proof that the public records of North Carolina, for that year, were lost; held, that 

this was insufficient, as against third persons, to raise the presumption of a grant 
(Sims v. Meacham, 2 Bail. Rep. 101.) Bv a will dated 1735, two tracts of about 
20,000 acres each, comprizing together what was called a manor, were devised, and in 
a conveyance by the representatives of the devisee of one of the tracts, was contained 
a recital that the original patentees had, as early as 1734, released and conveyed their 
interest in the two tracts to the testator ; it appearing that no claim had been interposed 
to the lands up to 1827, other than under the title of the testa tor, held, that the recital 
was evidence sufficient to authorize the presumption of a conveyance from the original 
patentees to the testator. (Jackson, ex. dem. Schuyler, et.al. v. Russell, 4 Wend. Rep. 
543.) In an action of dower by the widow of T. B., the defendant set up an agreement, 
before marriage, in bar ;theld, that a record of a suit by the widow, against the personal 
representatives of T. B., wherein the marriage articles were set out as alleged by 
the defendant, was net evidence for him to prove the articles ; he should show some 
effort to produce the original, and if that could not be lound, then, semble , the copy 
contained in the record might be resorted to as secondary evidence. (Barnett v. Bar- 
nett, 16 Serg. Rawle, 51.) 

Some cases illustrating the principle of the doctrine above considered, will be 
found in our previous notes relating to the declarations of third persons, where we 
treated of papers left by deceased notaries and others, reciting or certifying to acts in 
the course of their business, official, and unofficial. (See ante, note 489, p. 674, et scq. 
Dobson v. Murphy, 1 Dev. & Batt. 590, 591.) Nothing is more a matter of 
course at the circuit, than where a fi. fa. i6 lost, to receive as evidence of it, the 
deed of a deceased sheriff, given on a sale under it, reciting the fi. fa. Accordingly, 
the decision, in Bonnet’s lessee v. Davebaugh, (3 Binn. Rep. 175) that a deceased sur- 
veyor’s recital in a warrant of acceptance of the proprietaries’ order for his survey, 
was inadmissible, though he was dead and the order probably burnt with all his offi- 
cial papers, is quite questionable. But this and other similar cases are undoubtedly right, 
when applied to recitals which are offered as primary evidence, that is to say, without 
first accounting for the absence of the original. (Per M’Kean, C. J., in Morris’ lessee 
v. Vauderen, 1 Dali. Rep. 67. Per Yeates, J., in Elliot’s lessee v. Bonnet, 3 Yeates 
Rep. 289. Milne v. Cummings, 4 Yeates Rep. 577.) 


NOTE 870— p. 458. 

The doctrine of the text partakes of the obscurity which runs through many of our 
author’s observations on the subject of memoranda. Though it is true that a memo- 
randum is not evidence per se, yet we saw ante, note 528, p. 750, et seq. that it may 
' frequently become evidence in connection with the testimony of a witness ; as where 
he has no recollection of the facts so that he can swear to them independent of the 
memorandum. In addition to the cases cited to this point in the note referred to, see 
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Merrill v. The Ithaca & Owego Rail Road Co. 16 Wend. 586 ; but see Kello v. Ma- 
get, 1 Dev. & Batt 433. 

Where the witness cannot testify to the facts independent of the written memoran- 
dum, it would be difficult to maintain, either upon principle or authority, that its pro- 
duction might be dispensed with. For the whole force of the witness’ testimony must 
then depend upon the contents of the.memorandum ; and these, we have seen, can in 
no case be proved without accounting for the absence of the memorandum itself, a a 
the best evidence. (Ante, note 489, p. 679. Note 468, p. 622. Note 528, p. 755, 6, 
7. Merrill v The Ithaca &, Owego Rail Road Co. 16 Wend. 586. Loyd v. Fresh- 
field, 2 Carr. & Payne, S25. See Hosford v. Foote, 3 Verm. Rep. 391. Also Clute 
v. Small, 17 Wend. 20. See further ante, note 860, p. 121 1. But otherwise, where 
the witness can swear to the facts contained in the memorandum, (having refreshed 
his recollection by seeing it,) entirely independent of it. (See ante, note 421, p. 550, 
1, and the cases there cited.) 

We have seen that a copy of the memorandum cannot, in general, be relied on by 
the witness, instead of the original made at the time. (See ante, note 528, p. 750, et 
seq. particularly, p. 756, 757, and the case of Jones v. Stroud, erroneously cited at the 
latter pig©, from 1 Carr. & Payne ; it should be 2 Carr. & Payne, 196.) Nor can he 
rely on a memorandum made by another, unless he is able to testify to its truth, as 
well as its identity. (See the same note at pp. 756, 7. Also Withers v. Atkinson, 1 
Watts* Rep. 236.) Accordingly, where an exemplified copy of the record of a deed, 
improperly registered, was produced, and a subscribing witness (or one whose name 
appeared in the copy as such) testified, that the original deed had been drawn by him 
and was executed by the grantor at the date mentioned in the copy ; that “ not hav- 
ing seen the original, he could not speak with accuracy as to the copy, but presumed 
tbat being an exemplification under the seal of a public officer it was correct” ; held, 
that the testimony did not prove the deed. Had the witness, say the court, un- 
dertaken to state the substance of the original from his own recollection, with or with- 
out the help of the registry to refresh his memory, it would have been competent for 
him to do so ; but he cannot make out the defendant’s case by testimony intermediate 
between proof of the registry as a copy, and his own recollection of the contents of the 
original; or by testimony compounded of both. (Kerns v. Swope, 2 Watts’ Rep. 
75, 80, 1.) 

A lost memorandum cannot be made instrumental to prove the facts contained in it, 
by first establishing its contents by a person other than the maker of it, and thenprov- 
ioitoy 'fitt maker that its contents were undoubtedly conformable to the fact (Clute 
Wend. 238.) 

fSiSrWbhs other cases, more or less remotely connected with the use of memoran- 
^^mk»ted in the text, see ante, note 528, passim. Also Withers v. Atkinson, 1 
Wktfe* Rep. 236. Messinger v. Hagenbucb, 2 Whart Rep. 410. Owen v. Adams, 
1 Brock. Rep. 72, and id. 74, note (1). 
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NOTE 871 — p. 458. 

When the original is lost, and there is a counterpart, the latter should be accounted 
for before inferior evidence is admissible, lint after the loss of the different parts arc 
proved, or these arc shown unattainable, then examined copies, or the parol evidence 
of witnesses, may be resorted to. (See ante, p. 457, of the text, and note 868, p. 1233, 
etseq ; also Kerns v. Swope, 2 Watts’ Rep. 75, 79. Vickroy v. M ’Knight, 4 Binn. 
Rep. 21 1, per Yates, J. Den v. M’Allister, 2 HalsL Rep. 46, 56.) 

Semble , that a copy made from memory, after the loss of the original, cannot be ad- 
mitted as an examined copy. (Jones v. Fales, 5 Mass. Rep. 101, 103.) It may, how- 
ever, be used doubtless, in connection with the testimony of the person who made it, 
as a memorandum. (See p. 458 of the text, and note 870.) 

Sworn copies of the entries in private books have been admitted, where the origi- 
nals were lost, &c. (See Holmes v. Marden, 12 Pick. 169. Beekman’s ex’r, ▼. 
Beekman’s ex’r, Anth. N. P. 123.) See ante, note 491, p. 700. 

The draft from which an original instrument was engrossed, has been spoken ofaa 
“ a much higher piece of secondary evidence thanaDy copy made after engrossment;* 
(Per Bushe, C. J., in Fury v. Smith, 1 Hud. & Brooke 735;) at all events, it is admis- 
sible when authenticated by the person who engrossed it. (Id.) If the draft be used 
as secondary evidence to prove the contents of an instrument alleged in an indictment 
for forgery, and in the draft words are abbreviated, which are spelled out at length in the 
indictment, it will be for the jury to say whether they think the words abbreviated in 
the draft were inserted at length in the instrument as engrossed, on a question of vari- 
ance arising. (Rex v. Hunter, 4 Carr. & Payne, 396.) The plaintiff had lost his part 
of an agreement under seal, after it had been duly stamped, and the defendant upon 
notice, produced his part unstamped, and the plaintiff the draft : Held, that the defend- 
ants part unstamped might be read in evidence. (Munn v. Godbold, 3 Bing. 292.) 

An examined or sworn copy is, in general, to be proved such by one who has com- 
pared it with the original. (Kerns v. Swope, 2 Watts’ Rep. 75.) As to the mode of 
comparing copy with the original, see ante, note 719, p. 1065. Hence the rule, that a 
mere copy of a copy is not evidence. (Whitacre v. M’llhaney, 4 Munf. Rep. 310. 
Ryves v. Braddell, 1 Irish T. Rep. 184. United States v. Sherman, 1 Peters’ C. C. 
Rep. 98. Norwood v. Green, 5 Mart. Lou. Rep. N. S. 175. See ante, note 720, p. 
1065.) Where, however, a witness testified that a certain record of a power of attor- 
ney was a copy of the original made by him, and that the copy produced was a true 
copy of the record, having been compared with it by himself ; held, that this was not the 
case of a copy simply, but the case of a second copy, verified as a true copy 
of the original ; and therefore, it was admissible as secondary evidence. (Winn v. 
Patterson, 9 Peters’ Rep. 663.) The court said, that in point of evidence, this was 
precisely the same as if the witness had made two copies at the same time of the orig- 
inal, and had then compared one of them with the original, and the other with the 
first copy, which he found correct. The mode by which he arrived at the result, that 
the second copy was a true one of the original, might be more circuitous than that by 
which he ascertained the first to be correct ; but that only furnished matter of ob- 
servation as to the strength of the proof, and not as to its dignity or degree. 
(Id. See Robertson v. Lynch, 18 Johns. Rep. 451. Also Kerns v. Swope, 
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3 Watts’ Rep. 75, 80.) Winn v. Patterson, supra, would seem a warrant for saying 
that no discrimination is to be made l>ctween copies, as to the point of competency, on 

the ground that one is more likely to be correct than another, provided the authenti- 
cation of both reaches back to the original. So far it goes to sustain the general pro- 
position noticed ante, note 863, p. 1234, that there are no degrees of secondary evi- 
dence. But Brewster v. Countryman, 12 Wend. 44G, in some of its dicta , at least, 
seems slightly the other way. There, a sworn copy of an agreement was produ- 
ced against the defendant, who had himself destroyed the original. The case states 
that the plaintiff proved he had requested H. to make a copy of the agreement, and 
the paper in question purported to be a copy in H.’s hand-writing; a witness swore 
also, that he had seen the original, and that the alleged copy was substantially the 
same. The court held the copy inadmissible, on the ground that the best evidence 
was not produced. They say the authenticating testimony was pretty strong, but 
that H.’s testimony, whose absence was not accounted for, would be stronger; that 
the evidence produced shewed there was better evidence in the power of the parly not 
produced, the very case in which secondary evidence should not be received as suffi- 
cient. (Id. 449, 9.) The decision, itself, in this case, would seem in principle, to 
range along with those|which forbid a resor tto a circumstantial or suspicious evidence? 
where that which is direct and positive is plainly within the party’s reach. (See ante, 
note 417, p. 544, 5; note 322, p. 385, 6; Den v. M’Allister, 2 Halst. Rep. 55; Bank 
of Utica v. Hillard, 5 Cowen ’3 Rep. 153, 158.) See Liebman v. Pooley, 1 Stark. 
Rep. 167, stated ante, note 868, p. 1235. 

Where the record of an instrument is admissible, either ns secondary or primary 
evidence, a sworn copy will, in the like cases, be evidence of the same degree, and the 
record itselfnced not be produced. This is upon the ordinary principle applicable to 
public books, &c., some cases in relation to which were set down ante, note 805, p. 
1165. (Winn v. Patterson, 9 Peters’ Rep. 676, 7.) So, certified copies have been 
frequently admitted ; (see M’Multen v. Brown, 1 Harp. Rep. 76 ; Cunningham v. 
Tracy, 1 Conn. Rep. 252; Poignard v. Smith, 8 Pick. 278;) but these must depend 
for their competency upon the question, whether by the local law the officer is author- 
ized to give out and certify copies. (See ante, note 805, p. 1165; Garland’s ex’rs, v- 
Goodloe’s.’adm’rs, 2 Hayw. S51 ; Garwood v. Dennis, 4 Binn. 314 ; Baker v. Preston, 
1 Gilmer, 235.) And if the record itself would not be evidence, neither would sworn 
or certified copies of it, merely as such. (Winn v. Paterson, 9 Peters’ Rep. 676, 7. Kerns 
v. Swope, 2 Watts’ Rep. 75.) See further as to sworn or certified copies of the rec- 
ords of deeds, post, note 874.) 

The exemplification of a copy of the certificate of appraisers, filed in the treasurer’s 
office, having an endorsement of the treasurer upon it thut the original had been de- 
livered to C. C. deceased, lias been held evidence after search among the papers ofC. 
C. ; though it was but the mere copy of a copy. (Jackson ex dem. Swartwout, 
v. Cole, 4 Cowen’s Rep. 587.) As against the state, such copy having been fur- 
nished to the treasurer by the commissioners of forfeitures, tor his information, and as 
his guide under the act vesting the lauds in C. C., and having the endorsement of the 
treasurer upon it, of all he had done, was held of equal dignity with the original. (Id.) 

In an action on a lost note, an alleged notarial copy of the note was permitted to go 
to the jury, as a fair ground for presuming, when taken in connexion with the testi 
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mony of a witness, that the paper exhibited to the notary was the same which had 
been in the witness’ possession and acknowledged by one of the defendants. (Pea- 
body v. Denton, 2 Gall. Hep. 351.) 


NOTE 872— p. 459. 

Mere extracts from letters cannot be used as examined copies, though the witness 
by whom they are proposed to be authenticated, is ready to swear that there was noth- 
ing in the original, relating to the matter in controversy, beyond what is Contained in 
the extract; for, to give a proper construction to the letter, the whole must be looked 
into ; and the testimony of a person swearing that all which relates to the controver- 
sy is contained in what is produced, necessarily and at best only amounts to matter of 
opinion, which it is dangerous to rely upon in such cases, (Dennison v. Barber, 6 
Ser. & Rawle 420. See ante, note 713, p. 1059.) Otherwise, however, if the plain- 
tiff keeps a letter-book, which he refuses to produce, after notice. (Dennison v. Bar- 
ber, Supra.) And the plaintiff being a merchant, the court presumed he kept a letter- 
book, which, they said, would have afforded better evidence of the contents of the let- 
ter, than mere parol proof of its contents. (Id. p. 425.) 

Where due notice had been given by the plaintiff, to produce a letter from him to 
the defendant, and the plaintiff’s clerk swore that he had copied the same into a letter- 
book, and then put it into the post-office, the court inclined to the opinion that a copy, 
proved by the clerk to be a true one from the letter-book, was competent secondary 
evidence. (Robertson v. Lynch, 18 John. Rep. 45!, 457.) The objection to the copy 
seems to have been, that it was the mere copy of a copy; but the copy in the letter- 
book, having been made by the clerk who testified to the one in question, the latter 
was not merely a copy of a copy, but a second copy verified (circuitously to be sure) 
as a true cdpy of the original. (See Winti v. Patterson, stated in the next preceding 
note, p. 1240.) But see Liebman v. Pooley, 1 Stark. Rep. 167. 

The letter-book, in a case like that of Robertson v. Lynch supra, verified by the 
clerk, would undoubtedly be good evidence. (See Thallhimer v. Brinkerhoof, 6 Cow- 
en’s Rep. 90 ; Toosey v. Williams, 1 Mood. & Malk. 129.) 

And so parol evidence would be competent, even though it appeared that the party 
offering it, had a copy. (See Brown v. Woodman, 6 Carr. & Payne, 206, stated an- 
te, note 868, p. 1234.) 

When a copy of a letter is sought to be proved, its truth, as a copy, must in some 
way be established. Accordingly, where the defendant, having read a letter from the 
plaintiff’s agent, in answer to a letter from him, offered what purported to be a copy 
of the letter to which the one read was an answer ; held, that it was inadmissible until 
its authenticity was established. If (lie answer had authenticated the whole letter of- 
fered, say the court, then the copy would have been unnecessaty, since i (scon tents 
would have been proved by the answer. If its whole contents were not thus proved, 
then the part not proved was wholly unauthenticated, and may have formed no part 
of the original letter. (Smith v. Carrington, 4 Cranch, 62, 70.) Further as to the 
mode of proving letters, see ante, note 167, p. 159.) Where notice had been given to 
produce a deed executed by commissioners appointed to make partition, and there was 
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a strong probability that it was cither in possession of the opposite party, or destroyed, 
its existence and execution were shown by the testimony of the commissioners, and that 
of the counsel who drew the deed. (Jackson ex dem. Gillespy, v. Woolsey, 1 1 John. 
Rep. 440.) Indeed, it seems, the jury, under the circumstances, would have been 
warranted in finding that a deed had been executed pursuant to the order of the court, 
without the parol proof adduced. (Id. 456.) 


NOTE 873— p. 464. 

An examined copy of the registry of a deed, in the registry of the county of Middle- 
sex, is admissible, in England, as secondary evidence of its contents. (Doe ex dem. 
Ubele, v. Kilner, 2 Carr & Payne, 239.) 

The enrolment of a lease under 1 & 2 Geo. 4, c. 52, § 8, which enacts, that a deed 
so enrolled u shall be as good and available in law, and of the like force and effect, in 
all respects, as if the same had been enrolled in any of his majesty’s courts of record at 
Westminister, or as if a memorial of any such deed had been entered or registered in 
the office or offices appointed for registering deeds and other conveyances of lands and 
tenements in the counties in which the same are situate, is not admissible as evidence 
of the deed, without proof of the execution. (Jenkins v. Biddulph, Ry. & Mood. N. 
P. Rep. 339.) 


NOTE 874— p. 464. 

See Wells v. Wilson, 3 Bibb’s Rep. 264. Ben v. Pete, 2 Rand. Rep. 539. 

The American books abound with decisions relating to the authentication of deeds, 
and other instruments, which have been acknowledged or proved before some officer 
or court, authorized for that purpose, and then admitted to record. The form, validi- 
ty, afid effect of the record^ however, as well as of the probate, and acknowledgment, 
must necessarily depend upon the details of the local statutes under which the proceed- 
ing took place ; and hence, except in a few instances, we shall treat of the cases on 
this head in a very brief way. 

In general, a record not made in accordance with the law relating to the recording 
of instruments, is incompetent evidence to prove the original ; and so, a fortiori, as to 
a copy thereof; for, in such cases, the record amounts to no more than a mere unoffi- 
cial entry of the officer. (Kerns v. Swope, 2 Watts’ Rep. 75. Pidge v. Tyler, 4 
Mass. Rep. 541. Morgan v. Bealle, 1 Marsh. Ken. Rep. 310. Womach v. W'ilson* 
Litt Sel. Cas. 292. Yarborough v. Beard, 1 Taylor’s Rep. 25. MHler’s lessee v. 
Holt, 1 Tenn. Rep. 111. Owings v. Law, 7 Harr. & John. 124. Turner v* Slip, 1 
Wash. Rep. 319. Hoddy’s lessee v. Harryman, 3 Harr. & McHen, 390. Mitchell 
v. Mitchell, 3 Stewart & Porter, 81, 83.) 

This doctrine prevails, where the deed has been recorded upon a defective acknowl- 
edgment ; as, if the acknowledgment be taken before an officer who had no authority 
to act in the particular case. (Heister’s lessee v. Fortner, 2 Binp. Rep. 40. Talbot’s 
lessee v. Simpson, 1 Peters’ C. C. Rep. 188. Johnston’s lessee v. Haines, 2 Hamm. 
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Rep. 55. McCullock v. Myres, 1 Dana 592. Connelly v. Bowie, 6 Harr. & John. 
141.) So, where a time is fixed by statute within which the acknowledgment is to 
take place, and it is not done till after that time. (Hog v. Perry, 1 Litt. Rep. 171. 
Morse v. Farrow, 3 Marsh. Ken. Rep. 41, 2. S. P. Anderson v Turner, 2 Litt. Repw 
237. Winlock v. Hardy, 4 id. 272.) And, where a certificate, of acknowledgment or 
probate is rendered necessary prior to recording, and the record is made without the 
certificate, or upon one not answering the requirements of the law, the record will be 
deemed unofficial. (Womack v. Hughes, Litt. Sel. Cas. 292. M’Connell v. Brown, 
id. 459. Anderson v. Turner, 2 Litt. Rep. 237. Johnston’s lessee v. Haines, 2 
Hamm. Rep. 55. Hall v. Gittings, 2 Harr. &, John. 380, 389, 390. Stanton v. But- 
ton, 2 Conn. Rep. 527. Pendleton v. Button, 3 id. 406. Hayden v. Wcscott, 11 id. 
129. Jackson, ex dem. Gould, v. Gould, 7 Wend. SC4.) So, where the instrument 
purports to have been recorded upon proof by the subscribing witnesses, but the requi- 
site number was not produced. (Vickory v. M’Knight, 4 Binn. Rep. 204. Pidge v 
Tyler, 4 Mass. Rep. 541. Maxwell v. Light, 1 Call’s Rep. 117.) As to the validity 
of acknowledgments and probates, see infra p. 1246, et seq. 

In North Carolina, where a deed was proved, and before its registration the boun- 
daries of another tract were inserted ; held, that this did not impeach the deed, but 
only showed that, as to the tract last inserted, the deed was unregistered. (Den, ex 
dem. McLindon, v. Winfree, 3 Dev. Rep. 262.) Quere : would not the record be bad 
in respect to the whole deed ? See Moore v. Bickham’s lessee, 4 Binn. Rep. 1, where 
it is laid down, that after a deed has been acknowledged preparatory to recording, the 
parties have no right to make the most trilling alteration in it. u An altered deed,” 
Bay the court, “ is not the same deed which is certified. The act of the magistrate is 
independent of the parties, and no consent of theirs can warrant them in falsifying 
it.” (Id. 4.) 

If a time is limited within which an instrument is to be recorded, the officer lias no 

authority to record it, if presented afterwards ; and though he do so, the record will be 
treated as an unofficial entry, not competent to prove the instrument. (Womack v. 
Hughes, Litt. Sel. Cas. 292. M’Connell v. Brown, id. 459. Winlock v. Hardy, 4 
Litt. Rep. 272. Taylor v. Shields, 5 id. 295. Cunningham’s lessee v. Buckingham, 

1 Hamm. Rep. 264. Bank of Kentucky v. Haggin, 1 Marsh. Ken. Rep. 606. Shields 
v. Buchanan, 2 Ycatcs’ Rep. 219. Ross v. Clore, 3 Dana, 195. Williams’ heirs v. 
Wilson, 4 id. 508.) 

So, where the instrument is one not embraced by the recording laws. (Miller v. 
Holt, 1 Tenn. Rep. 111. Cheney v. Watkins, 1 Harr. & John. 527. Gittings v. 
Hall, id. 14. Conelly v. Bowie, 6 Harr. & John. 141. Owings v. Law, 7 id. 124. 
Dorsey v. Gassaway, 2 id. 402, 3. Yarborough v. Beard, 1 Taylor’s Rep. 25. James 
v. Gordon, 1 Wash. C. C. Rep. 838. Dick v. Balch, 8 Peters’ Rep. 80.) Or, if tbe 
record is not made at the right office, or in the propericounty. (M’Keen v. Delaney’s 
lessee, 5 Cranch, 22. Jackson, ex dem. Montressor, v. Rice, 3 Wend. 180.) 

But though an unauthorized record may not be admissible as a retard, yet , in cases 
where the original cannot be procured, and the recorded copy is proved to have been 
compared with the original, it may be admitted on the footing of a sworn copy. The 
same is true of a copy of the record, provided the record itself is shown to have been 
compared with the original. This will be seen by the case of Winn v. Patterson, 9 


Digitized by ^ooQle 


ch. a] 


1245 


Of the Proof of Deeds , Agreement fyc. 

Peters’ Rep. 066, stated ante, note 871, p, 1 240.' The case of Allen’s lessee v. Parish, S 
Hamm. Rep. 107, furnishes an instance where an unauthorized record was used, as 
secondary evidence, auxiliary to other circumstances, in establishing the coutents of a 
lost deed , though no direct proof was given showing that it was a copy of the original. 
The person who recorded the deed was dead, and so were all the subscribing witness- 
es ; the execution of it, and the recording, took place in another state ; the person who 
made the record was a justice of the peace, and as such, had a right to take the acknowl- 
edgment of the deed ; he was a notary also, and being so, it was natural, say the 
court, that he should record it among his notarial proceedings, though he had no au- 
thority for 60 doing. The entry or record was shown to be in the notary’s hand- writ- 
ing ; and it was allowed, not as legal evidence in itself, nor as a mere abstract state- 
ment or fact depending for its credit on the character of the person making it; but 
as a circumstance, having an intrinsic relation to a variety of other facts contempora- 
neous, pointing to the execution of the deed. (Id.) In Jackson, ex dem. Montressor, 
v. Rice, 3 Wend. 180, an exemplification of a record (of a deed) made in a wrong coun- 
ty, was received as secondary evidence, along with the deposition of a witness. The 
witness proved the existence and loss ol the original, and, as the chief justice who de- 
livered the opinion of’ the court states, proved also the contents, by reference to the 
exemplifications; it appears, however, from the statement of the case by the reporter, 
that the witness, instead of referring to the exemplification, referred to the record, as 
having been made in E. county, whence the exemplification came; he stated the date of 
the deed, the premises it conveyed, and the parties; and also stated the officer before 
whom it was acknowledged. Indeed, the court seein to have regarded the case as one, 
where full secondary proof was made, independent of the exemplification ; at all events, 
the decision cannot be regarded as allowing a certified copy or exemplification of a bad 
record, even as secondary evidence, except in connection with other proof. In Garwood 
v. Dennis, 4 Binn. Rep. 314, an exemplification of an ancient record of a deed, the record 
having been made without legal authority, and the original deed being lost, was allowed 
as evidence from the necessity of the case, and the improbability that the recorder would 
have placed it on record, without having compared the record with the original. (Id. 
328, per Tilghman, C. J.) See also M’Mullen v. Brown, 1 Harp. Rep. 76 ; Rowletts 
v. Daniel, 4 Munf. 473. In Maryland, the inspeximm of an ancient deed, not requir- 
ing enrolment, has been received as evidence, it being corroborated by possession cor- 
responding with it. But if possession has not gone with it, it is to be disregarded. (Hall 
v. Gittings, 2 Harr. & Johns. 380.) So, where a deed of personal property w as lost, 
an inspexmus was received as the next best evidence of the contents, though the 
clerk had no authority to record a deed of personalty. It would seem, however, from 
the opinion of the court, that the deed was one of lands as well as personal property; 
and the clerk having authority to record it as to the lands, and being a true copy so 
far, the court said it was equally so as to the personalty. The deed was, moreover, 
quite ancient, and many circumstances were shown tending to prove its previous ex- 
istence as a genuine instrument. (Dorsey v. Gassaway, 2 Harr. & Johns. 402, 407.) 
But where an exemplification purports to be an exemplification of the record of the 
copy of an instrument, it is not admissible, it seem9, even though it be ancient. (Bar- 
ger v. Miller, 4 Wash. C. C. Rep. 280. See Blight’s heirs v. Banks, 6 Monroe, 
196.) 
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A good record of an instrument, i. e. one made in conformity with the requisitions 
of the law, is, in some of the United States, rendered primary evidence, while in oth- 
ers, it is not received except upon the fooling of mere secondary evidence, and in the 
absence of the original. 

In most instances, we believe, the statute which authorizes the record, also defines 
its effect as evidence, and prescribes the limitations under which it shall be received. 
Where this is not done, the record can never be received to prove the original, except 
upon the footing of mere secondary evidence at most. It is not like a common law 
record of proceedings in court, for that is itself an original, and supposes no better 
evidence in existence : whereas a record or registry of a deed, or other instrument, is 
only a copy, and presupposes an original. (Fox v. Lambson, 3 Halst. Rep. 275, 280, 
281,2.) Some loose dicta and perhaps a few decisions are to be found favoring the 
notion, that where the law directs an instrument to be recorded, the record or a copy 
is prima facie evidence in all cases. (See Craufurd v. The State, 6 Harr. & John. 
434, per Martin, J. ; Connelly v. Bowie, id. 141 ; Dick v. Balch, 8 Peters’ Rep. 30, 33.) 
But this is contrary to the great leading principle which demands the best evidence of 
which the nature of the case admits ; and therefore, in Brooks v. Marbury, 11 Wheat. 
79, where a certified copy of an instrument, required to be recorded, was offered in evi- 
dence, the original being within the power of the party, the court held it inadmissible, 
unless, by force of some statutory provision, a certified copy was rendered equal in 
degree with the original. 

A diversity exists, also, as to the effect given to the acknowledgment or probate of 
deeds, &c. In some of the states, this proceeding, authenticated in the prescribed 
mode, (as, for instance, by a certificate endorsed on the instrument,) becomes prima 
facie evidence of its execution, and supersedes the necessity of calling the subscribing 
witnesses, or adducing other proof ; while in others, as we understand the cases, it is 
regarded as a mere authority to the recording officer for admitting the instrument to 
record, and (save perhaps in the case of deeds, &c. executed by femes covert) has little 
or no effect beyond that. The lines of disagreement might be traced still further ; but 
it would be both hazardous and unprofitable to pursue the subject much into detail, 
as the cases relating to it can only be accurately understood by those having the local 
statutes at hand. A few general observations is all we shall attempt. 

An acknowledgment or probate of an instrument i3 not evidence of its execution, 
unless by force of some statutory provision rendering it so. ( Semble ; Dudley v. 
Sumner, 5 Mass. Rep. 463. Catlin v. Ware, 9 id. 218. Milligan v. Dickson, 1 Pe- 
ters’ C. C. Rep. 433, 437, et seq. per Washington, J. Catlin v. Washburn, 3 Verm. 
Rep. 35, 6.) Uniform practice, however, extending beyond the memory of man, has 
been held to stand in the place of a statute. (Milligan v. Dickson, 1 Peters’ C. C. 
Rep. 433, 437, et seq. per Washington, J. See Davy v. Turner, 1 Dali. Rep. 11 ; 
Lloyd v. Taylor, id. 17.) 

But in order to render an acknowledgment or probate evidence, it must be valid 
and official. Where a statute prescribes a time within which an instrument is to be 
recorded, and the acknowledgment or probate required, as preliminary thereto, is 
made evidence of the execution of the original, such acknowledgment or probate can- 
not be so used, unless taken before the expiration of the time limited for recording. 
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(Moore t. Farrow, S Marsh. Ken. Rep. 41. Anderson v. Turner, 2 Litt. Rep. 237. 
Winlock v. Hardy, 4 id. 272.) 

Acknowledgments, &c. should be evinced by writing. In Connecticut, the statute, 

it seems, requires, as necessary to the validity of deeds of rest property, that they 
should be witnessed, acknowledged and recorded; (see 1 Swift’s Sys. 307; Swift’s 
Kv. 4, 5;) and though no form of acknowledgment is prescrilied, it has been held , 
that the proceeding cannot be proved by parol, but should be certified by the officer 
taking the acknowledgment. (Stanton v. Button, 2 Conn. Ilcp. 537. Hayden v. Wes- 
cott, 11 id. 129. Pendleton v. Button, 3 id. 406.) 

The acknowledgment or probate must be taken before an officer empowered to do 
the act. (See Heister’s lessee v. Fortner, 2 Bins. Rep. 188, and other cases cited in 
connexion With it to this point, ante, p. 1243, 4, of this note.) And, semble, that where 
a statylc authorizes any “ magistrate” to take probate or acknowledgments, the same 
may be taken by an alderman ; or indeed bv any one “ clothed with power as a pub- 
lic civil officer. (Per Story, J., Gordon v. Hobart, 2 Sumn. Rep. 401, 2, 8 ) The 
certificate should purport on its fi.ee that the acknowledgment or probate’was taken 
by an authorized officer. (See Downing v. Gallagher, 2 Serg. &. Rawle, 457 • Shield’s 
lessee v. Buchannan, 2 Ycates’ Rep. 220.) Where the officer taking the same, styles 
himself such an officer as is authorized, that will be prima facie evidence of the fact 
of his being so. (Rhoades’ lessee v. Selin, 4 Wash. C. C. Rep. 718. Willinck’s 
lessee v. Miles, 1 Peters’ C. C. Rep. 429. Johnston's lessee v. Haines, 2 Hamm. 
Rep. 55. See also Jeffrey's heirs v. Collis, 4 Dana, 470 ; Connelly v. Bowie, 6 Harr! 
& Joho. 141.) It seems that the certificate will suffice, though the officer’s title is not 
written out at length, but is abbreviated, as thus: “ A. B., comm’r.” (Duval v. Co- 
venhoven, 4 Wend. 561, 563.) And even where his title or official character is not 
indicated by the certificate, the defect may be supplied by proof aliunde. (Rhoades’ 
lessee v. Selin, supra. See also Jeffrey’s heirs v. Collis, 4 Dana, 470.) In Ohio 
however, such delects can be supplied only when the original deed itself is used as 
evidence ; and not when a copy from the record, made upon such defective certificate 
is offered. ( Semble , Johnston's lessee v. Haines, 2 Hamm. Rep. 55.) 

All that is required, in respect to the frame of these certificates, is a substantial com- 
pliance with the law under which they are made. When substance is found, it is 
neither the duty nor inclination of courts to jeopardize titles in any way depending 
upon then., by severe criticisms upon their language. (Jackson, ex dem. Merritt v 
Stanton, 2 Cowen’s Rep. 552, 567, per Savage, C. J. Luffborough v. Parker 12 
Serg. &. Rawle, 48, per Tilghman, C. J. Hall v. Gittings, 2 Harr. & John. 390 
Talbot’s lessee v. Simpson, 1 Peters’ C. C. Rep. 191. M’Intosh v. Ward, 5 Binm 
Rep. 296. Shaller v. Brand, 6 id. 435. JSantz v. Bailey, 3 Dana, 113, 119.) 

Forms of certificates which have been in use a great length of time, will not be 
held invalid upon slight or technical reasons ; and long and general practice is entitled 
to great weight in construing the statute under which the certificates were made. 
(Jackson, ex dem. Merritt, v. Gumaer, 2 Cowen’s Rep. 5C7, per Savage, C. J.* 
Troup v. Haight, 1 Hopk. Ch. Rep. 239. Shifts v. Bailey, 3 Dana, 118, iio! 
M’Keen v. Delaney’s lessee, 5 Cranch, 82, per Marshall, C. J. M’Ferran v. Powers* 
1 Serg. & Rawle, 102, 105, 6, per Tilghman, C. J.) So far has this been carried’, 
that where a statute mentioned “ justices of the peace of the county or city,” &o. as 
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the persons before whom acknowledgments or probate should be made, yet, it appear- 
ing to have been a constant practice for judges of the supreme oourt to perform Una 
duty, held, that their acts were valid. (M’Farran v. Powers, 1 Serg. & Rawle, 109, 
105, 6. M’Keen v. Delaney’s lessee, 5 C ranch, 32. See also Milligan v. Dickson, 1 
Peters* C. C. Rep. 433.) 

If the statute requires that the certificate should be under the official seal of the 
functionary authorized, his certificate without such seal will be a uuDity. (Miffer v. 
Henshaw, 4 Dana, 329, 330.) As to certificates of acknowledgement without date, 
see Galusha v. Sinclear, 3 Verm. Rep. 394. Downing v. Gallagher, 2 Serg. ft 
Rawle, 455. 

These certificates are to be liberally construed, and to be sustained, if possible, by 
fair legal intendment. The court, however, in construing them can, in general, ooly 
act upon the words used ; they cannot, it has been said, by intendment, fill up a blank 
or supply an important word. (Hayden v. Wescott, 11 Conn. Rep. 132- Stanton ▼- 
Button, 2 id. 527.) But in Pennsylvania, where the certificate was headed thus, 

“ - county, 88.,” and then went on to say, “ before me, one of the justices of the 

peace /or the said county, personally came the above named Jacob Roop, and Susan- 
na his wife, and acknowledged the above indenture,” &c. &c. ; held, that the words 
“ for the said county,” must be taken to refer to the county mentioned in ths body of 
the deed, as indicative of the residence of the grantors, and so the certificate was sue* 
taioed. (Fuhrman v. Loudon, 13 Serg. fit Rawle, 386.) See Brooks v. Chaplin, $ 
Verm. Rep. 281. And where a certificate of proof stated, that A. B. appeared before 
the officer, and made oath, See. but did not say that he was a subscribing witness; 
yet, it appearing on inspection of the deed that A. B. was one of the subscribing wit- 
nesses, held, that the certificate was substantially good. (Lufifborough v. Parker, 12 
Serg. & Rawle, 48.) The statute under which this certificate was made, required 
proof by one or more of the subscribing witnesses, in general terms, and did not pre- 
scribe the form of the certificate; Sometimes the statute expressly requires that the 
certificate itself shall identify the witness as one of the subscribing witnesses ; in 
which case, of course, a certificate like the above, would be bad. (See Jackson, ex 
dem. Kellogg, v. Vickory, 1 Wend. 406; Jackson, ex dem. Wood, v. Harrow, 11 
John. Rep. 434.) And in Connecticut, where the statute is very general, and pre- 
scribes no form for the certificate, it seems doubtful whether, in any instance, the cer- 
tificate and the deed are to be regarded as so far parts of one thing, that in giving a 
construction to the former, you are at liberty to refer to the latter. (See per Bissell, J* 
in Hayden v. Wescott, 11 Conn. Rep. 131, 2.) Where the defect in the certificate 
consisted in omitting the name of the person who acknowledged the instrument, held, 
that it could not be supplied by reference to the deed. (Id.) But where a deed was 
acknowledged in open court, and admitted to record ; though the certificate did not 
state the acknowledgment to have been by the grantors, yet, as the proceedings of 
the court were to be presumed correct, it was intended that the record was made 
upon the acknowledgment of the persons by whom the deed purported to have been 
executed. (Philips v. Ruble, Litt Sel. Cas. 221. See also Den, ex dem. Hunter, v. 
Bryan, 2 Murph. 178 ; Horton ▼. Hagler’s ex’r, 1 Hawk’s Rep. 48.) In case of k 
deed, however, executed by a feme covert, where the certificate was, that “ the deed 
was acknowledged in open court, and ordered to be registered held, that a private 
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examination of the feme covert could not be presumed from such certificate. (Den, 
ex dem. Robinson, v. Barfield, 2 Murph. Rep. 390.) It seems that the North Caro- 
lina statute, under which this decision was made, contemplated a private examination, 
previous to an acknowledgment in open court, and as an authority for taking the lat- 
ter ; as the court, therefore, in respect to the proceeding, was regarded as exercising 
a limited and special jurisdiction, the private examination, being in the nature of a 
jurisdictional fact, could not be presumed, but must affirmatively appear. (Id. p. 417, 
418. See also ante, note 694, p. 1013, 1014 ; also note 761, p. 1104; Pearl v. How- 
ard, 1 D. Chip. Rep. 173, 176 ; Ross v. M’Clung, 6 Peters’ Rep. 283 ; Miller’s lessee 
v. Holt, 1 Tenn. Rep. Ill ; Craig’s lessee v. Vance, id. 182; Elliot v. Piersoll, 1 Pe- 
ters’ Rep. 328.) 

In the above case of Hayden v. Wescott, (11 Conn. Rep. 131,) the court denied the 
party the right of introducing parol evidence to help out the acknowledgment. So 
where the certificate ran thus : “ Personally appeared S. M., signer to the above and 
within written instrument to be his free act and deed, before me — A. S., jus- 

tice of the peace;” held, that the certificate imported no acknowledgment, and that 
pmrol evidence could not be admitted to show one. (Stanton v. Button, 2 Conn. Rep. 
527. Pendleton v. Button, 3 id. 406.) As to supplying by parol a defective state- 
ment of the official character of the person taking the probate or acknowledgment, 
see ante, p* 1247, of this note. 

Where an officer has authority to take an acknowledgment of a deed, and then to 
record (he acknowledgment with the deed, he may amend the acknowledgment at any 
time before the record is made. But having made the record, his power over the 
whole subject expires ; that which before was matter in pais, has then become matter 
of record, fixed, permanent and unalterable. This was so held, where a clerk, hav- 
ing taken an acknowledgment of a feme covert, had omitted to certify that she was 
privately examined, &c. f and after he had recorded the defective acknowledgment with 
the deed, undertook to amend. (Elliott v. Piersol, 1 Peters’ Rep. 328.) 

In general, the certificate of acknowledgment or probate, endorsed on a deed, be- 
ing an ex parte proceeding, if evidence at all, is only prima facie evidence; and the 
force and effect of it may be contested and entirely overcome; as, by showing that 
the acknowledgment was made by a party who was non compos at the time ; (Jack- 
son, ex. dem. Hardenbergh, v. Schoonmaker, 4 John. Rep. 161 ;) so as to the pro- 
bate, that it was made by a witness incompetent for the same reason, (id. 1,) or from 
being a party to the record, (Peters’ lessee v. Condron, 2 Serg. & Rawle, 80, 82,) or 
from interest, (Jackson, ex. dem. Hungerford, v. Eaton, 20 John. Rep. 478, see 
Jones v. Ruffin, 3 Dev. Rep 405,) or from infamy ; (See Jackson, ex. dem. Gibbs, 
v. Osborne, 2 Wend. 555.) So, a certificate of probate may be overcome by show- 
ing that the witnesses who appeared before the officer, were men of bad characters 
and unworthy of credit; (Gardenhire v. Parks, 2 Yerg. Rep. 23; Vandyke v. 
Thompson, 1 Harringt. Rep. 109 ; see also ante, note 530, p. 764 ;) or by showing 
a case of collusion between the officer and party seeking to avail himself of the pro- 
bate, by which a garbled and substantially false account of the circumstances attend- 
ing the execution, was obtained from the witness. (Jackson, ex. dem. Tracy, v. 
Hayner, 12 John. Rep. 469.) And a certificate may be impeached by showing, that 
the officer making it took' the acknowledgment or probate, while he was actually out 
Vol. I.* 157 
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of hid territorial jurisdiction. .(Jackson, ex. dem. Walsh, v. Colden, 4 Cowen’s Rep# 
S66. Jackson, ex. dem. Wyckoff, v. Humphrey, 1 John. Rep. 498.) In respect to 
au acknowledgment or probate taken on Sunday, see Tracy v. Jenks, 15 Pick. 
Rep. 467. 

The following are among the many cases, exhibiting the doctrine on the subject of 
records, probate, and acknowledgments of deeds, fitc., as held and acted upon in sever- 
al of the states. Massachusetts: Eaton v. Campbell, 7 Pick. Rep. 10; Poignard v. 
Smith, 8 id. 272; Hathaway v. Spooner, 9 id. 23 ; Dudley v. Sumner, 5 Mass. Rep. 
463; Catlin v. Ware, 9 id. 218; Pidge v. Tyler, 4 id. 541 ; Hastings v. Blue Hill 
Turnpike Co., 9 Pick. Rep. 80; Ward v. Fuller, 15 id. 185; Scanlan v. Wright, 15 
id. 523; Burghardt v. Turner, 12 id. 534; Tracy v. Jenks, 15 id. 467, 468. 
Maryland: Blair v. Valliant, 4 Harr. & McHen. 62; Carroll v. Lie we lien, 1 id. 162; 
Cheney v. Watkins, 1 Harr. & John. 527 ; Hoddy v. Harryman, 3 Harr. fit McHen. 
581 ; Gittings v. Hall, 1 Harr. fit John. 14; Smith v. Steele, 3 Harr. & McHen. 
103 ; Crawford v. The State, 6 Harr. & John, 231 ; Carroll’s ex’re v. Tyler, 2 Harr. 
& Gill, 54; Conelly v. Bowie, 6 Harr. 8t John. 141 ; Hum’s lessee v. Soper, 6 Harr. 
& John. 276 ; Brooks v. Marbury, 1 1 Wheat. 79 ; Hall v. Gittings, 2 Harr. fit John. 
380; Owings v. Law, 7 id. 124; Dorsey v. Gassaway, 2 id. 402, 403; Bruce’s 
adm’r v. Smith, 3 Harr. fit John. 499 ; Gwynn v. Jones lessee, 2 Gill St 
John. 173; Dick v. Balch, 8 Peters’ Rep. SO. Pennsylvania : Krider’s lessee 
v. Nargong, 1 Dali. Rep. 268 ; McDill’s lessee v. McDill, 1 Dali. Rep. 63 ; 
Morris’ lessee v. Van Deren, id. 66 ; Dawning v. Gallagher, 2 Serg. 8t Rawle, 
455 ; Foster v. Shaw, 7 Serg. fit Rawle, 163; Griffeth v. Black, 10 id. 160; 
Heilman, use of Heilman, 4 Rawle, 440; Craft v. Webster, id 242; Jones v. Por- 
ter, 3 Pennsylv. Rep. 1S2; Barger’s lessee v. Miller, 4 Wash. C. C. Rep. 280; 
Rhoades* lessee v. Selin, id. 715 ; Lanning’s lessee v. Dolph, id. 624; Scott’s lessee v. 
Leather, 3 Yeates’ Rep. 184; Vickroy v. McKnight, 4 Binn. Rep. 204; Kerns v. 
Swope, 2 Watts’ Rep. 75 ; McKeen v. Delaney’s lessee, 5 Crunch Rep 22; Talbot’s 
lessee v. Simpson, 1 Peters’ C. C. Rep. 188; Leazure v. Hillegas, 7 Serg. 8t Rawle, 
313; Duffield v. Brindley, 1 Rawle’s Rep. 91 ; Heister’s lessee v. Fortner, 2 Binn. 
Rep. 44; LufTborough v. Parker, 12 Serg. 8t Rawle, 48; Fuhrman v. Loudon, 15 
id. 386; Lodge v. Berrier, 16 id. 297; Petit v. Beshler, 2 id. 420; Milligan v. Dick- 
son, 1 Peters’ C. C. Rep. 433; McIntosh v. Ward, 5 Binn. Rep. 296; Shaller v. 
Brand, 6 id. 439; Whitmier v. Napier, 4 Serg. 8t 'Rawle, 290; Fellows’ lessee v. 
Pedrick, 4 Wash. C. C. Rep. 477 ; Shield’s lessee v. Buchanan, 3 Yeates’ Rep. 219 ; 
James v. Gordon, 1 Wash. C. C. Ren. 338. Ohio: Atkinson’s lessee v. Dailey, 2 
Hamm. Rep. 212; Moore’s lessee v. Vance, 1 Hamm. Rep. 1 ; Roads v. Symmes, 
id. 281 ; Cunningham’s lessee v. Buckingham, id. 264 ; Johnston’s lessee v. Haines 
2 id. 55 ; Allen’s lessee v. Parish, 3 id. 107; Paine v. French, 4 id. 318, 320. Ver- 
mont: Bodge v. Parsons, 2 Verm. Rep. 456 ; Catlin v. Washburn, 3 id. 25 ; Pearl 
v. Howard, 1 D. Chip. Rep. 173; Allen v. Everts, 3 Verm. Rep. 11 ; Brooks v. 
Chaplin, id. 281 ; Calusha v. Sinclear, id. 394; Stevens v. Griffeth, id. 448; Sawyer 
v. Adams, 8 id. 172; Middlebury College v. Cheney, 1 id. 336. Tennessee: 
Yarborough v. Beard, 1 Taylor’s Rep. 25; Den, ex. dem. Hunter, v. Bryan, 2 
Murph. Rep. 178; Den, ex. dem. Robinson, v. Barfield, i<J. 390; Miller’s lessee v. 
Holt, 1 Tenn. Rep. Ill ; Lannum v. Brook’s lessee, 4 Hayw. Rep. 121 ; Smith v. 
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Martin, 2 Tenn. Rep. 208 ; Ross v. M’Lung, 6 Peters’ Rep. 28S ; Craig’s lessee ▼. 
Vance, 1 Tenn. Rep. 132; Glasgow’s lessee v. Smith, id. 155; Patton v. Brown, 1 

Cooke’s Rep. 126 ; Gardenhire v. McDaniel, 2 Yerg. Rep. 23 ; Gordon v. Overton, 

8 id. 121 ; Hightowers lessee v. Wells, 6 id. 249 ; Wilson v. Smith, 5 id. 379; Lipe 
v. Mitchell’s lessee, 2 id. 400; Cox v. Bowman’s lessee, id. 108; Smith v. Brown, id. 

238 ; Malone v. Stephens, id. 520. JVeu>- Hampshire : Southerin v. Mendum, 5 N. 
Hamp. Rep. 420; Montgomery v. Dorian, 6 id. 250. Kentucky : Wells v. Wilson, 

3 Bibb’s Rep. 264; Sharp v. Wickliffe, 3 Litt. Rep. 10; Philips v. Ruble, Litt. Sel. 
Ca8. 221 ; Morgan v. Bealle, 1 Marsh. Ken. Rep. S10; Hunt v. Owings, 4 Monroe 
20; Young v. Ringo, l id. 30; Bank of Kentucky v. Haggin, 1 Marsh. Ken. Rep. 

606 ; Breckenridges v. Todd, 3 Monroe, 52 ; Moore v. Farrow, 8 Marsh. Ken. Rep. 

41 ; Anderson v. Turner, 2 Litt. Rep. 237 ; Winlock v. Hardy, 4 id. 272 ; Hog v. 
Perry, 1 id. 171 ; Womack v. Hughes, Litt. Sel. Cas. 292 ; McConnell v. Brown, id. 
459; Taylor v. Shields’ heirs, 5 Litt. Rep. 295; Coleman v. Casey, 4 Bibb, 516; 
Johnson v. Fowler, id. 521 ; Fowke v. Darnall, 5 Litt. Rep. 316; Elliot v. Piersol, 1 
Peters’ Rep. 338, 339, 340; McCullock v. Myers, 1 Dana, 522; Daniel v. Bratton, 
id. 210; Miller v. Henshaw, 4 id. 328, 329; Nantz v. Bailey, 3 id. 112, 113. 
Alabama: Scott v. Rivers, 1 Stewart &. Porter, 19; Mitchell v. Mitchell, 3 id. 

81; McGregor v. Hall, id. 397; Toulmin v. Austin, 4 id. 410. JVew-Jersey : Fox 
v. Lambson, 3 Halst. Rep. 275. South Carolina: McMullen v. Brown, 1 Harp. 
Rep. 76; Purvis v. Robinson, 1 Bay’s Rep. 493; Dingle v. Bowman, 1 McCord’s 
Rep. 177; Turnipseed v. Hawkins, id. 272; Maxwell v. Carlisle, id. 534 ; Rochell , 
ads. Holmes, 2 Bay’s Rep. 4S7; Anderson v. Gilbert, 1 id. 375; Peay v. Picket, 3 
McCord, 318; Turnipseed v. Freeman, 2 id. 269 ; Linning v. Crawford, 2 Bail. Rep. 
296; see S. C. not S. P. id. 591. JVorth Carolina : Den, ex. dem. Hunter, v. Bryan, 

2 Murph. Rep. 178 ; Den, ex. dem. Robinson, v. Barfield, id. 390; Horton v. Hag- 
ler’sex’r, 1 Hawks’ Rep. 48; Park v. Cothran, 1 Hayw. Rep. 410; Garland’s ex’rs 
v. Goodloe’s adm’rs, 2 id. 351 ; Den, ex. dem. Burgess, v. Wilson, 2 Dev. Rep. 306 ; 
Den, ex. dem. Ridley, v. McGebee, id. 40; Moore v. Collins, 3 Dev. Rep. 126: 
Smith v. Wilson, 1 Dev. &, Batt. 40. Louisiana : Phillips v. Flint, 3 Mill. Lou. Rep. 
146,148, 149; Las. Cavgas v. Larionda’s syndics, 4 Mart. Lou. Rep. 283, 284; 
et seq. Norwood v. Green, 5 Mart. Lou. Rep. N. S. 175 ; Lewis v. Beatty, 8 Mart. 
Lou. Rep. N. S. 289; Perron v. Maillan, 10 Lou. Rep. (Curry) 520. Virginia: 
Maxwell v. Light, 1 Call, 117; Kidd’s adm’r v. Alexander, 1 Rand. Rep. 456; Ben 
v. Pete, 2 id. 539 ; Turner v. Stip, 1 Wash. Rep. 319; Currie v. Donald, 2 id. 58; 
Baker v. Preston, 1 Gilmer, 235; Givens v. Mann, 6 Munf, i9I ; Rowletts v. Daniel, 

4 id. 473; Elliott v. Piersal, 1 Peters’ Rep. 333, S39, 340; Sexton v. Pickering, 2 
Rand. Rep. 468 ; Whitaker v. Mcllhaney, 4 Munf. 310; Lee v. Tapscott, 2 Wash. 
Rep. 281 ; Hord v. Dishman, 5 Call, 279 ; Lockridge v. Carlisle, 2 Leigh, 186; Mann 
v. Givens, id. 762. Maine: Knox v. Silloway, 1 Fairf. Rep. 201; Woodman v. 
Coolbroth, 7 Greenl. 181 ; Hewes v. Wiswell, 8 id. 94; see 9 Greenl. 170, 171 ; id. 
132, 133; Kent v. Weld, 2 Fairf. Rep. 459. Connecticut : Hayden v. Wescott, 1 1 
Conn. Rep. 129 ; Cunningham v. Tracy, 1 id. 252 ; Pendleton v. Button, 3 id. 406 ; 
Stanton v. Button, 2 id. 527 ; Talcott v. Goodwin, 3 Day’s Rep. 264 ; Swift’s Ev. 4, 

5; Hine v. Robbins, 8 Conn. Rep. 342; Welles v. Hutchinson, 2 Root’s Rep, 85. 
Indiana : Doe, ex. dem. Way man, v. Naylor, 2 Blackf. Rep. 32. 
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Io JVew- Fork, the revised statutes, so far as the subject of proving deeds &c., in the 
modes above adverted to is concerned, were passed December 24, 1827, but did not 

take effect until January 1, 1830. They make provision for recording every instru- 
ment fulling within the general designation, M conveyance of real estate, within this 
state,” (1 R. S. 756, § 1.) The term “ conveyance” embraces all written instruments 
“ by which any estate or interest in real estate is created, aliened, mortgaged or as- 
signed, or by which the title to any real estate may be affected in law or equity, except 
last wills and testaments, and leases for a term not exceeding three years.” (Id. p. 763, 
§ 33.) The term “ real estate” is to be understood as co-extensive in meaning with 
“ lands, tenements and hereditaments,” and as embracing all chattels real, except leases 
for a term not exceeding three years : (id. § 36.) The provisions of the law, however, 
it is declared, “shall not extend to leases for life or lives, or for years, 4 in the counties 
of Albany, Ulster, Sullivan, Herkimer, Dutchess, Columbia, Delaware and Schenec- 
tada : (id. p. 763, § 42.) Letters of attorney, or other instruments, containing a power 
to convey lands as agent or attorney for the owner of such lands, may be recorded ; 
(id. p. 762, § 39 ;) and so may “ every executory contract for the sale or purchase of 
lands.” (Id.) 

Before being admitted to record, the instrument is to be duly acknowledged, or its 
execution proved, and this properly authenticated. (1 R. S. 756, § 4. Id. 762, § 34 .) 

Jls to acknowledgments , or proof , and the effect thereof. The officers authorized to 
take acknowledgments or probate are the following. Within the state ; the chancel- 
lor, justices of the supreme court, circuit judges, supreme court commissioners, judges 
of county courts, mayors and recorders of cities, and commissioners of deeds. But no 
county judge, or commissioner of deeds for a county or city, can take acknowledgments 
or proofs out of the city or county for which he was appointed. (1 R. S. 756, § 4.) 
Out of the st ate , but within the U. States ; the chief justice and associate judges of 
the supreme court of the U. States — district judges of the U. States — judges or jus- 
tices of the supreme, superior, or circuit court, of any state or territory within the U. 
States — and the chief judge, or any associate judge, of the circuit court of the U. States 
in the district of Columbia. But no proof or acknowledgment, taken by any such offi- 
cer, will entitle the conveyance to be recorded, unless taken within some place or 
territory, to which the jurisdiction of the court to which he belongs, shall extend. (Id. 
p. 757, § 4, sub. 2.) Acknowledgments of deeds and mortgages may be taken, also, 
before the mayor of either of the cities of Philadelphia or Baltimore. This is by virtue 
of the act of April 23d, 1829, infra, which still continues in force. Conveyances of 
real estate made since March 10th, 1825, or to be made, by the treasurer of the state 
of Connecticut, may be acknowledged before the secretary of state, of the state ofCon- 
necticut. (1 R. S. 760, § 21 .) Out of the U. States ; if the parties executing the instru- 
ment shall be in any state or kingdom in Europe, or in North or South America, the 
same may be acknowledged or proved before any minister plenipotentiary, or extraor- 
dinary, orany charge des affaires of the U. Slates, resident and accredited within such 
state or kingdom. If the parties be or reside in France, the acknowledgment or proof 
may betaken before the consul of the U. States, appointed to reside at Paris: or if 
they be in Russia, then before the consul of the U. Slates appointed to reside at St. 
Petersburgh. (1 R. S. 757, § 5.) If the party be within the united kingdom of Great 
Britain and Ireland, or the dominions thereto belonging, the acknowledgment or proof 
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may be taken before the mayor of London, the mayor or chief magistrate of Dublin or 
Liverpool, the provost or chief magistrate of Edinburgh, or the consul of the U. States 
appointed to reside at London. (Id. § 6.) Indeed, as to deeds and mortgages, consuls 

of the U. States, residing in any foreign port or country, have full power to take ac- 
knowledgments and proofs, without any qualification as to residence. (See the act of 
April 23d, 1829, infra.) So with respect to judges “ of the highest court” of cither 
Upper or Lower Canada. (See id.) Acknowledgments and proofs may also be taken 
out of the U. States, before any person specially authorized for that purpose by a 
commission under the seal of the court of chancery of this state. (1 II. S. 757, § 8.) 

The acknowledgment is to be by the party or parties executing the instrument. 
(Id. p. 756, § 4.) The officer taking any acknowledgment, must know or have satis- 
factory evidence that the person making the same is the individual described in and 
who executed the instrument. (Id. 758, § 9.) In the case of a married woman resid- 
ing within the state, her acknowledgment is not to be taken unless, in addition to the 
above requisites, she acknowledge on a private examination, apart from her husband, 
that she executed the instrument freely and without any fear or compulsion of her hus- 
band ; and her estate will not pass by any conveyance unless so acknowledged. (Id. 
§ 10.) But a married woman, not residing in the state, who joins her husband in any 
conveyance of real property within the state, may acknowledge the same as if she were 
sole; and it may, for the purpose of recording, be proved in like manner as if she were 
sole, by a subscribing witness. (Id. § 11.) See as to powers of attorney, executed by 
married women residing out of the state, act of May 11th, 1835, sess. 58, ch. 275, p. 315. 

The proof of an instrument, preliminary to admitting it to record, is to be by a sub- 
scribing witness. The witness is to state his place of residence, and that he knew the 
person described in and who executed the instrument ; but the proof is not to be taken 
unless the officer is personally acquainted with the witness, or has satisfactory evidence 
that he is the same person who was a subscribing witness to the iustruraent. (1 R. S. 758, 
§ 12.) Provision is made for compelling a subscribing witness, residing in the county 
where application for probate is made, to appear and testify. (Id. § 13 and 14.) 

The authentication of the acknowledgment or proof will vary according to circum- 
stances. In all cases, however, a certificate of the officer taking the acknowledgment 
or proof, is required to be endorsed on the instrument, and signed by him; and this 
certificate is to set forth the matters above required to be done, known or proved, on 
such acknowledgment or proof, with the names of the witnesses examined before the 
officer, their places of residence, and the substance of the evidence given by them. (Id. 
758, § 15.) The residence of the identifying witnesses, sworn before the officer, need 
not be set forth in the certificate. (Dibble v. Rogers, 13 Wendell, 536. Norman v. 
Wells, 17 id. 1 36.) Otherwise as to subscribing witnesses. (Id.) It should appear 
by the certificate that the subscribing witness saw the execution of the deed ; for if he 
only heard the execution acknowledged, seinble, that he is incompetent to prove it, and 
a certificate stating simply that the subscribing witness heard the party acknowledge 
it, would be held invalid, if objected to specifically on that ground. (Norman v. Wells, 
supra.) If the acknowledgment or probate is taken out of the U. Stales, before a con- 
sul, mayor, chief magistrate, minister, or charge des affaires , as provided by 1 R. S. 757, 
§§ 5, 6, supra, the certificate must be under the’official seal of those officers respectively. 
(Id. p. 757, § 7.) Acknowledgments by the treasurer of Connecticut, mentioned eu- 
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pra, are to be certified by the secretary of state, in the mode prescribed above, under 
the seal of that state. (Id. p. 760, § 21.) 

The instrument being so acknowledged or proved, and duly certified, is entitled pri- 
ma facie to be read in evidence without further proof. (1 R. S. 759, § 16 ; id. p. 762, 
§ 39 ; id. p. 760, § 21. See Morris v. Wadsworth, 17 Wend. 103.) There is a qual- 
ification to this, however, where the acknowledgment or proof was taken before a judge 
of a county court, not of the degree of counsellor in the supreme court, or by a com- 
missioner of deeds ; in such cases, to be rcad in evidence in a county other than that 
for which the officer taking the same was appointed, there must be subjoined to the 
certificate, a certificate of the clerk of the county for which the officer was appointed, 
under his hand and official seal, specifying that such officer was, at the time he took the 
acknowledgment or proof, duly authorized to take the same, and that the clerk is well 
acquainted with the hand-writing of the officer, and verily believes the signature to the 
officer’s certificate to be genuine. (Id. § 18.) As to the sufficiency of the clerk’s certifi- 
cate, see Hall v. Gittings, 2 Harr. & John. 390. But the latter section does not ap- 
ply to any conveyance executed by the agent of the Holland Land Company, or by 
any agent of the Pultney estate, lawfully authorized to convey. (Id. § 19.) 

The certificate of acknowledgment or proof is not conclusive, but may be rebutted, 
and its force and effect contested : and if it turns out that the proof was taken upon 
the oath of an interested or incompetent witness, the conveyance cannot be received in 
evidence, until duly established by other competent proof. (Id. § 17.) Jackson, ex 
dem. Hardenburgh, v. Schoonmaker, 4 John. Rep. 161. Jackson, ex dem. Tracy, v. 
Hayner, 12 id. 469, 471, 2. Jackson, ex dem. Gibbs, v. Osborne, 2 Weadell, 555. 
Jackson, ex dem. Hungerlbrd, v. Eaton, 20 John. Rep. 480, See ante, p. 1249 of 
this note. So, the force of the acknowledgment or proof may be overcome by showing 
that the officer taking the same did so at a place to which his authority, in this respect, 
did not extend. (Jackson, ex dem. WyckofF, v. Humphrey 1 John. Rep. 498. Jack- 
son, ex dem. Walsh, v. Colden,4 Cowen’s Rep. 266.) See ante, pp. 1249, 1250, 1252, 
of this note. 

An instrument acknowledged or proved before the revised statutes went into opera- 
tion, and certified in such manner as to be entitled to be read in evidence under the 
laws in force when the said statutes took effect, is entitled to be read in evidence as if 
those statutes had not existed. (Id. p. 790, § 22.) If an instrument executed before 
the revised statutes took effect, shall not have been acknowledged or proved, this may 
be done under those statutes, in the same way and with the like effect ia in respect to 
instruments subsequently executed. (Id. § 23.) 

As to the record , fyc. The record of the instrument is to be made in the clerk’s office 
of the county, where the real estate to which it relates, is situated; (1 R. S. 756, § 1 ;) 
or if the real estate is within the city and county of New-York, then in the office of the 
register thereof. (Id. p. 763, § 43.) The same acknowledgment or proof, and the 
like authentication thereof, required to entitle the instrument to be read in eviden ce 
without further proof, are also necessary as a condition to its being admitted to record. 
(Id. 759, § 16. See id. pw 762, § S4.) Hence, the certificate of the officer who took 
the acknowledgment or proof, will generally be sufficient to entitle the instrument to 
be recorded. But we have seen, that where it is offered in evidence out of the county 
in which the officer taking the acknowledgment or proof resides, an additional certifi- 
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cate of the county clerk is sometimes required. In such cases, the same certificate is 
requisite to allow the instrument to be recorded, out of the county of the officer’s resi- 
dence. (Id. 759, § 18.) The certificate or certificates upon which the instrument is ad- 
mitted to record, are to be recorded along with it ; and, unless this is done, the record 
will be invalid for all the purposes of evidence. (Id. § 20.) 

Instruments acknowledged or proved, prior to the revised statutes, and certified so 
as to be entitled to be recorded under the laws in force when such statutes took effect, 
but which have not been so recorded, are allowed to be put on record in the proper 
office, in the same manner, and with tire like effect, as if the revised statutes had not 
been passed. (Id. p. 760, §22.) And conveyances executed before the revised stat- 
utes, and not already acknowledged or proved, may be proved or acknowledged and 
recorded under those statutes, and with the like effect, as if executed after such statutes 
went into operation. (Id. §28.) 

The record of a conveyance duly recorded, or a transcript thereof duly certified, 
rnay be read in evidence with the like force and effect as the original conveyance. 
(Id. p. 759, § 17. Id. p. 760, § 21. Id. 762, § 89. See Morris v. Wadsworth, 17 
Wend. 108.) To entitle the transcript of any such record, and of the certificates upon 
which^t was admitted to record, to be read in evidence, the same must be certified to 
be a true copy of such record, by the clerk of the county having the custody of the 
record, under the seal of the. court of common pleas of that county, or by the register 
of the city and county of New-York, when such record shall be in his custody. (Id. 
p. 760, § 26.) 

Neither the record nor the transcript thereof is to be regarded as conclusive; but 
may be rebutted, and the force and effect thereof contested, by any party to be affected 
thereby. And if it shall appear that the record was made upon proof by an interes- 
ted or incompetent witness, this will destroy its effect as evidence. (Id. p. 759, § 17.) 
The record may be impeached by showing that it was made upon an insufficient or 
invalid acknowledgment or probate. (See supra p. 1243, 4, of this note.) As to what 
acknowledgments are invalid under the revised statutes, see supra, p. 1252, et seq. 

Conveyances of real estate situated abroad. The law above noticed, relates to con- 
veyances of real property situated within the state. It is also provided that “ every 
conveyance of real estate situated without this state, heretofore made or hereafter 
uad^lHd which shall be acknowledged or proved in the manner prescribed by the 
Iawi$jiB&£|it} state, in relation to conveyances of lands within this state, may be read in 
evidence in any court without further proof thereof, in the same manner and with the 
same effect as if such conveyance related to real estate within this state ; but this sec- 
tion shall not be construed to prevent the reading in evidence of any conveyance of 
lands within any other of the United States, which shall have been duly authenticated 
according to the laws of such states so as to be read in evidence in the courts thereof. 
(1 It. S. 761 , § 27.) And note ; the terms" conveyance of real estate” in the foregoing 
section, are co-extensive in meaning with the same terms as defined supra, p. 1252. 

Acknowledgments or proof of instruments other than conveyances of real estates By 
an act passed April 29th, 1833, every written instrument except promissory notes, bills 
of exchange, and last wills of deceased persons, may be proved or acknowledged in the 
manner provided by law for taking the proof or acknowledgment of conveyances of 
real estate ; and the certificate of the proper officer endorsed thereon, shall entitle such 
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instrument to be read in evidence on the trial of any action, with the same effect and 
in the same manner, as if the instrument were a conveyance of real estate. (L. N. Y. 
sess. 56th di. 271, p. 396, §9.) 

Though the former laws ofNew-York relating to the general subject of proofs, 
acknowledgments, and records of deeds, &c., are entirely obsolete in respect to con- 
veyances made since January 1st, 1830, yet still they are necessarily often drawn in 
question, particularly when conveyances acknowledged, proved, or recorded under 
them, are sought to be given in evidence. We therefore subjoin a short reference 
to those most often needed in such cases, noting, in connection with them, such adju- 
dications of our courts as will aid in construing and explaining them. 

Act of Oct. 60th, 1710. (Van Schaack’sL. N. Y. p.82, 3. 1 Smith fit Li v. L. N. Y. 
p. 84. 3 Revised Statutes, 1st ed. app. p. 5, 6.) See Jackson, ex dem. Hardenbergh, 
V. Schoonmaker, 2 Johns. Rep. 230; 4 id. 161 ; Jackson, ex dem Woodruff, v. Gilchrist, 
15 id. 89 ; Van Cortlandt v. Tozer, it Wend. 340, et seq. Act of Feby. 16th, 1771. 
(3 Revised Statutes, 1st ed. app. p. 22. 2 Vau Schaack’sL. N. Y.p. 611.) See Jackson, 
ex dem. Woodruff, v. Gilchrist, 15 Johns. Rep. 89; Van Cortlandt v. Tozer, 17 Wend. 
840, et seq. ; Carver v. Jackson, ex dem. Astor, 4 Peters’ Rep. 81, 2. Act of March 
8 th, 1773. (3 Revised Statutes, 1st ed. app. p. 23. 2 Van Schaack’s L. N. Y. p. 
765.) Act of March 1 st, 178t. (3 Revised. Statutes, 1st ed. app. p. 25. 2 L. N. Y. 
Jones & Varick, p. 92. 1 L. N. Y. Greenl. p. 386.) See Van Cortlandt v. Tozer. 
17 Wend. 338, et seq. Act of Feby . 26/A, 1788. (3 Revised Statutes, 1st ed. app. p. 
26, 2 L. N. Y. Jones & Varick, p. 266. 2 L. N. Y. Greenl. p. 99.) See Van 
Cortlandt v. Tozer, 17 Wend. 338, et seq. ; Jackson, ex dem. Parker, v. Phillips, 9 
Cowen’s Rep. 94. Act of April 6th, 1792. (3 Revised Statutes, 1st ed. app. p. 27, 
2 L. N. Y. Greenl. 452.) Act of March 9th, 1793* (3 Revised Statutes, 1st ed. app. 
p. 27. 3L. N. Y. Greenl. p. 72.) See Van Cortlandt v. Tozer, 17 Wend. 338, et 
seq. Art qf Jany . 8 th, 1794. (3 L. N. Y. Greenl. p. 100) See 3 L N. Y. Greenl. 
110 ; Id. 138 ; 8 L. N. Y. Web. Con. of Greenl. 470, 472, in connection with the act 
of January 8th, 1794 ; also Jackson, ex dem. Rieley, v. Livingston, 6 Johns. Rep. 
149, 155, 6. Act of Feby. 1 \th, 1797. (8 Revised Statutes, 1st ed. p. 27. 3 L.N. 
Y. Greenl. p. 370.) See Bradstreet v. Clark, 12 Wend. 673, in which the then chief 
justice seems to have overlooked the latter statute. Act of Feby. 12 th, 1798. (3 L. 
N. Y. Web. Con. of Green!. 320.) See Jackson, ex dem. Ramson, v. Shepard, 2 
Johns. Rep. 77 ; Jackson, ex dem. Dunbar, v. Todd, id. 300. Act of Feby. 23 d, 
1798. (3 Revised Statutes, 1st ed. p. 28. 3 L. N. Y. Web. Con. of Greenl. 328.) 
See Van Cortlandt v. Tozer, 17 Wend. 338, et seq. Act of April 6th, 1801. (3 
Revised Statutes, 1st ed. app. p. 30. 1 L. N. Y. Kent &, Radcliffe, p. 478.) See 
Van Cortlandt v. Tozer, 17 Wend. 338, et seq. ; Jackson, ex dem. Rieley, v. Liv- 
ingston, 6 Johns. Rep. 149; Jackson, ex dem. Ramson, v. Shepard, 2 id. 77. Also 
see the cases infra, cited in connection with the act of April 12th, 1813. Act of April 
7th, 1806. (3 Revised Statutes, 1st ed. app. p. 32. 4 L. N. Y. Webster, 615.) Act 
of Jany. 29/A, 1811. (6 L. N. Y. Webster, p. 95. 3 Revised Statutes, 1st ed. app. 
p. 32.) Act of April 9/7/, 1811. (3 Revised Statutes, 1st ed. app. p. 33. 6 L. N. Y. 

Webster, p. 322.) Act of April 12/A, 1813. (3 Revised Statutes, 1st ed. app. p. 34. 
1 R. L, N. Y. Web. & Van. p. 369.) See Van Cortlandt v. Tozer, 17 Wend. 338, et 


Digitized by 


Google 



Ch. 8.] Of the Proof of beads, Agreements, <$*c. 1257 

seq. ; Jackson, ex dern. Parker, v. Phillips, 9 Cowen’s Rep. 94 ; Jackson, ex dem. 
Merritt, v. Gumaer, 2 id. 552; Duval v. Covenhoven, 4 Wend. 563 ; Roberts ads. 
Jackson, ex dem. Webb, 1 Wend. 478 ; James v. Morey, 2 Cowen’s Rep. 246; 
Jackson, ex dera. Barclay, v. Hopkins, 18 John. Rep. 487 ; Troup v. Haight, 1 
Hopk. Ch. Rep. 239 ; Gould v. Gould, 7 Wend. 364; Jackson, ex dem. Gibbs, v. Os- 
borne, 2 Wend. 555; Jackson, ex dem. Kellogg, v. Vickroy, 1 id. 406, 412; Jack- 
son, ex dem. Wood, v. Harrow, 1 1 John. Rep. 434. Act of Feby. 4th, 1814. (3 L. 
N. Y. sess. 37th, p. 9.) See act of January 8th, 1794, supra, in connection with this 
act. Act of April 12 th, 1816. (3 Revised Statutes, 1st ed. app. p. 36. 4 L. N. Y. 
sess. 39th, p. 118. Act of March 8 th, 1817. (3 Revised Statutes, 1st ed. app. p. 36. 
4 L. N. Y. sess. 40th, p. 58 ) Act of March 24*/i, 1818. (3 Revised Statutes, 1st ed. 
app. p. 37. 4 L. N. Y. sess. 41st. p. 44.) See Jackson, ex dem. Montgomery, v. 
Chapin, 5 Cowen’s Rep. 485; Jackson, ex dem. Parker, v. Phillips, 9 id. 94. Act of 
April 1 4th, 1820. (3 Revised Statutes, 1st ed. 199. 5L. N. Y. seas. 43d, p. 248, 
§ 3.) See acts of January 8th, 1794, and of February 4th, 1814, supra ; Jackson, ex 
dem. Yates, v. How, 19 John. Rep. 80; Jackson, ex dem. Parker, v. Phillips, 9 Cow- 
en’s Rep. 94; Jackson, ex dem. Hungerford, v. Eaton, 20 John. Rep. 478. Act of 
April nth , 1822. (3 Revised Statutes, 1st ed. app. p. 45. 6 L. N. 1. sees. 45th, p. 
261.) See James v. Morey, 2 Cowen’s Rep. 246. Act of April 19 th, 1823. (6 L. 
N. Y. sess. 46th, p. 244.) Act of April 2 3d, 1829. (L. N. Y. 1929, sess 52, 
p. 348.) 

Deeds, and other instruments, acknowledged or recorded in neighboring states, are 
sometimes proved under the laws of congress. Where the acknowledgment or record 
is the act of a court, and partakes of the nature of a judicial proceeding, it has been 
treated as within the provisions of the law of May 26, 1790, stated and considered 
ante, note 771, p. 1125, et seq. Thus, in Kentucky, a power of attorney was produ- 
ced, purporting to have been executed by the plaintiff in Virginia ; it had been ac- 
knowledged by the plaintiff in a county court of the latter state, and the acknowledg- 
ment ordered to be certified ; and held, that the record of the acknowledgment and 
order, duly certified according to the requisitions of the law of congress above refer- 
red to, sufficiently proved the execution of the power without further evidence; and 
this, though the power itself had not in fact been recorded. (Rochester v. Toler, 4 
Bibb’s Rep. 106. See Calvert v. Fitzgerald, Litt. Sel. Cas. 388. 390, 391.) A copy 
of the record of a deed, acknowledged in a court of a neighboring state, and recorded 
there, was held to come within the above act of congress, in Strode v. Churchill, 2 
Litt. Rep. 75, 6. The main question was, as to the sufficiency of the authentication. 
It was attested by a clerk, who styled himself clerk of the superior court of law of F. 
county, and keeper of the records of the late district court, (the district being composed 
of the counties of F.,B., H., & S.,) in which latter court the deed was acknowledged and 
recorded ; the clerk’s attestation, moreover, was under his private seal, he stating in his 
attestation that no official seal had been provided ; the presiding judge of the superior 
court certified that the attestation of the clerk was in due form of law : and this au- 
thentication was held complete. See as to the attestion of the clerk and the seal of 
the court, ante, note 771, p. 1130, 1. The certificate of the judge, chief justice, or 
presiding magistrate, is indispensable under the act of 1790. (See Johnson v. Fowler, 

Vol. I. # 158 


Digitized by ^ ■ OQle 



1258 Of the Proof of Deeds , Agreement*! tye. [Ch. 8- 

4 Bibb’s Rep. 521 ; ante, note 771, p. 1131, et seq. ; Brown r. Adair, 1 Stewart Bl 
Porter, 49.) 

The record of an instrument in a public office, not appertaining to a court, the 
record being in no sense a judicial proceeding, requires a different kind of authentica- 
tion. Such record must be authenticated according to the act of congress of April 
27, 1804, stated ante, note 803, p. 1166. In noticing the case of Henthorn v. Doe, I 
Blackf. 157, in the note referred to, we said that the copy of the Virginia patent, 
there in question, was held inadmissible because of the omission of the governor to 
state in his certificate that the attestation of the register was in due form . On a closer 
examination of the case, it appears that the point was not decided, though the court 
conceded such to be the current of authority. Indeed, there seems as much reason for 
insisting upon a compliance with this part of the requisition of the above act, as there 
is for insisting upon an observance of the corresponding provision in the act of 1790 ; 
and in the latter case, the decisions render that portion of the certificate which relates 
to due form Sic., indispensable. (See ante, note 771, p. 1132.) Under the act of 
1804, the keeper of the record must add his seal to his attestation, if there be a seal ; 
and to the certificate of the governor, if that is also used, must be annexed the great 
seal. (Phillips v. Flint, 3 Mill. Lou. Rep. 146, 148, 9. Id. 151, S. P.) In Tennessee, 
a copy of a deed of marriage settlement was offered, taken from the records of the 
register in Onslow county, North Carolina ; it was authenticated in every respect ac- 
cording to the act of congress of 1804, save that no official seal was annexed to the 
register’s certificate ; but the court said they knew that by law there was no official 
seal belonging to the register’s office in that state, and so the authentication was held 
complete. (Hackney v. Williams, 6 Yerg. 340.) Quere, however; should not the 
officer in general certify on this point? (See ante, note 771, p. 1130.) A certificate 
by the presiding justice ol the court of the county or district where the recording office 
is kept, will not be vitiated by its containing superfluous matter, if the substance of 
what is required by law be stated therein. (Hackney v. Williams, supra.) The re- 
cording officer’s official character is not be certified bv the clerk of the county or dis- 
trict court; and if such certificate be appended, it will be treated as a mere nullity. 
(Id.) When the certificate of the presiding justice of the county or district court is 
used, the clerk or prothonotary of the court is to certify to his official character; and 
the clerk’s certificate should show that the person certifying as presiding justice is 
“ duly commissioned and qualified.” (Id.) The clerk’s certificate must, moreover, 
be u under his hand and the seal of his office.” (Id. Act of Congress, April 27, 1804. 

5 L. U. States. 621, § 1.) As to authentications under the act of IS04, see further, 
Ewings v. Savary, 4 Bibb, 424 ; Johnson v. Fowler, id. 521 ; Bruce’s adm’r v. 
Sgiith, 3 Harr. & John. 499. 

As to the grade and force of this species of evidence, the act of congress of 1804 pro- 
vides, that records authenticated according to its provisions, shall have such faith and 
credit accorded to them, in every court of the United States, as they have by law or 
usage in the courts of the state whence they come. (See ante, note 808, p. 1166.) 
It seems, that unless the law or usage of the state whence the record comes be proved, 
the court wHI act upon its own laws. Hence, if according to the lex fort , a copy of a 
similar domestic record would be admissible for any cause, it will be held equally so 
when coming from another state, unless the lex loci , giving it a different effect, be af- 
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firmatively shown. (Norwood v. Green, 5 Mart. Lou. Rep. 175, 6.) In Alabama, a 
copy of a deed certified in due form from the records of Wilkinson county, Georgia, 
was offered as secondary evidence ; and the court held, that to authorize its being 
read, the party must show that, by the laws of Georgia, such instruments were required 
to be recorded, and that the recording officer had authority to certify copies. (Mitch- 
ell v. Mitchell, 3 Stewart & Porter, 81.) 

In respect to the mode of proving deeds or writings executed in one country, rela- 
ting to property in lands situated in another, strictly foreign, the courts of the latter 
are governed entirely by their own laws. Hence, if the power of taking acknowledg- 
ments, &c. is conferred by such laws upon a foreign notary, his certificate will be re- 
cognized as effectual to the extent defined by the authority under which the certificate 
is made; but, independent of some authority of this character, his certificate is not 
evidence. (Griffeth v. Black, 10 Serg. & Rawle, 160.) Most of the United States 
have their peculiar local statutes or usages on this subject ; and when a law exists con- 
ferring the power of authenticating instruments executed abroad, on officers resident in 
another state or country, none, except such as are named in the law, will be recogni- 
zed as possessing the power. (Glasgow’s lessee v. Smith, 1 Tenn. Rep. 156.) 

We have before had occasion to cite several cases relating to the power of a notaiy 
abroad, in taking the acknowledgment or probate of instruments, so as to dispense 
with formal proof of execution in other states or countries. A notaiy, assuch merely, 
has no more authority in this respect, it should seem, than any private individual. 
His certificate as to foreign protests, is accredited upon general principles of commer- 
cial policy and convenience; but even the lex mercatoria does not recognize him as 
possessing authority to certify the execution of instruments, either upon acknowledg- 
ment of the party, proof by witnesses, or otherwise. (See Las Caygas v. Larionda’s 
Syndics, 4 Mart. Lou. Rep. 285, 6. See ante, note 704, p. 1052, 3 ; Phillips v. Flint, 
3 MilL Lou. Rep. 146 ; Ex parte Church et al. 1 Dowl. & Ryl. 324.) In Las Caygas 
v. Larionda’s Syndics, 4 Mart. Lou. Rep. 283, a power of attorney given at Trinidad, 
in the island of Cuba, was sought to be established, as authority to sue in Louisiana. 
It was executed before a notary of the former place, and it appeared that, according to 
the Spanish law, which prevailed there, the original, or protocole , is registered in the 
notary’s office, whose duty it is to keep it, and to give a certified copy, known to the 
Spanish laws under the appellation ofcopia original , which, when duly authenticated, 
is treated there as an original. Such a copy was offered ; it was certified in the cus- 
tomary mode, under the notary’s hand and signo, accompanied by a certificate of three 
persons, stating themselves to be of the eabildo of the city, attesting the official charac- 
ter of the notary, and that faith is and ought to be given to his certificate, as such ; 
the seal of the college of notaries of Havana was alsq affixed ; and in addition to this, 
the plaintiff offered to prove by a witness, the hand-writing of the notary, and his offi- 
cial character. The parish court rejected the evidence ; but, on appeal to the supreme 
court, the decision was reversed. The latter distinguished between notarial acts done 
under the lex mercatoria^ and such as the certificate in question. Some difficulty oc- 
curred, they said, whether to consider the instrument offered as an original, or a copy 
from the record. It was, in truth, what is called by the Spanish jurists, an original, 
known to the laws of Spain as a public act, canying with it its own faith and credit, 
and making full proof in the tribunals of that country. (Id. p. 286.) But the question 
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was, how such instruments were to be considered when transmitted to a foreign coun- 
try. Are the courts of the latter, bound to require other testimony of their truth and 
genuineness, than that which they bear on their face ? No stress seems to have been 
placed upon the seal of the college of notaries, or upon the certificate attesting the no- 
tary’s official character ; but the court appear to have disregarded these entirely. They 
were of opinion, and so held, that the only thing necessary to give the certified copy 
the same credit in the courts of Louisiana which it would have in those of Spain, was 
proof that the person certifying it was a public notary of the place whence it came, 
and that the certificate attached to it was really his. (Id. p. 287.) This proof, they 
said, might be made by a certificate under the national seal, attesting that the person 
certifying the instrument was a notary by the king’s appointment, and, if the dispute 
had any relation to his right to fulfil the duties o ' the office claimed by him, it would 
be the best evidence admissible in the case. But for all other purposes, proof of his 
being a notary de facto would be sufficient ; and this might be made by witnesses, as 
well as by a certificate under the national seal. If the witness offered, therefore, could 
testify that the person authenticating the power was a notary, &.c., and that from a 
knowledge of his hand-writing, it was he who certified and signed it, this would be 
sufficient. (Id. p. 287, 8.) See Phillips v. Flint, 3 Mill. Lou. Rep. 149. In Ex 
parte, Church et. al. 1 Dowl. &. Ryl. 324, the certificate of an American notary, under 
his notarial seal, ofthc execution of a power to sue in England, was held incompetent 
evidence to authenticate the power; and this, although the noiarial certificate was 
verified by the British consul, whose hand-writing was identified. The court said 
they could only actupon the affidavit of the subscribing witness. 

The above ca9C of Las Caygas v. La rionda’s syndics, may be regarded as going the 
full length of giving effect to the lex loci respecting the mode of proof, with the single 
qualification, that the court is not bound to lake judicial notice of the official character 
and signature of the officer. In New-York, however, a somewhat different notion 
seems to have been entertained. There, the plaintiff brought an action to recover 
money paid by him as surety for the defendant in a bond entered into at Caraccas. A 
copy of the bond certified and signed by a notary of that place was offered, and the 
local law shown to be the same as stated in Las Caygas v. La rionda’s syndics. The 
court deemed it unnecessary to say definitively, whether the lex loci ought so far to 
prevail, as to require these notarial copies to be admitted in the same manner as in 
the Spanish tribunals. They inclined to think them not evidence per se ; and yet, that 
they were by no means to be entirely disregarded. The testimony given was suffi- 
cient, they said, to account for the non-production of the original ; and the copy was, 
therefore, held admissible, as forming a part of the inferior evidence to be resorted to 
in its stead. As to the credit due specifically to the copy, the court said, “ It appears 
to be a part of the official duty of the notary to give copies ; he is especially entrusted 
with that power; and in giving such copies he acts under his oath of office. The in- 
strument is executed before him in his official capacity, and an official certified copy 
necessarily implies that he saw the instrument executed. In what respect does this 
differ from an examination upon a commission ? He can only swear he saw the instru- 
ment executed, and that the copy furnished by him is under oath. Besides we ought 
to be cautious in declaring that we will receive nothing short of the examination of the 
notary, under a commission, as there is no mode of enforcing such examination ; nor 
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is a a worn copy, prpved by a person who has compared it with the original,, any high- 
er or better evidence than that furnished by the notary, which is a copy underhis oath 
of office.” It was therefore received, along with sundry declarations ol the defendant 
going strongly to authenticate the instrument alleged. (Mauri v. Heffernan, L3.JohiK 
Rep. 58, 73, 4, 5. 


NOTE 875— p. 464. 

In general, the execution by all the parties should be proved, before the instrument 
is received as evidence. But there are exceptions. Thus, a joint and several bond, 
where it was not understood to be offered as general evidence in respect to all the par- 
ties, but only as to T., one of the obligors, being connected with a title derived from 
him, was held properly permitted to go to the jury, upon proof of T.’s execution alone. 
(Conrad v. The Atlantic Ins. Co. 1 Peters’ Rep. 388, 451.) So, in New-Jersey, to 
prove a binding to service, with a view of establishing the settlement of a pauper, it is 
not necessary to show the execution of the indenture by the master ; it is enough that 
its execution on the part of the apprentice be shown. (Kingwood v. Bethlehem, l 
Green’s Rep. 227.) 


NOTE 876— p. 4C5. 

The general rule, requiring the subscribing witness to be produced, will be found re- 
cognized in the following, among numerous other cases. McPherson v. Rathbone, 11 
Wend. 136. Willoughby v. Carleton, 9 John. Rep. 136. Pearl v. Allen, 1 Tyl. Rep. 
4. Whitaker v. Salisbury, 15 Pick. 534. Jackson, ex. dem. Edson, v. Gager, 5 
Cowen’s Rep. 383. Clark v. Sanderson, 3 Binn. Rep. 192. Ingram v. Hall, 1 Hayw. 
Rep. 206, 207. Jackson, ex. dem. Varick, v Waldron, 13 Wend. Rep. 178. Brad- 
shaw v. Bennett, 5 Carr. & Payne, 48. Petit v. McAdam, 2 Serg. & Rawle, 420. 
Handy v. The State, 7 Harr. & John. 42. Hogland v. Sebring, 2 South Rep. 105. 
Clarke’s lessee v. Courtney, 5 Peters’ Rep. 319. Lavthoarp v. Bryant, 1 Bing. N. 
C. 421. Hatfield v. Montgomery, 2 Porter’s Rep. 58. Bennett v. Robinson’s adm’r, 
3 Stewart & Porter, 227. 

The testimony of such witnesses, is said to be the best of. which the nature of the 
case admits ; as they are supposed to know more of the facts attending the execution, 
than others. (See McMurtry v. Frank, 4 Monroe, 39 ; Roberts v. Teunell, 3 id. 
250; Handy v. The State, 7 Harr. &. John. 48, 49; McPherson v. Rathbone, 11 
W T end. 136 ; Pelletreau v. Jackson, id. 110; Wbittemore v. Brooks, 1 GreenL Rep. 
59; Jones v. Blount, 1 Hayw. Rep. 238; Baker v. Blount, 2 id. 404; Cooke v. 
Woodrow, 5 Cranch, 13 ; Simmons v. The State, 7 Hamm. Rep. 1 16.) Another rea- 
son for the rule has been given, viz : that the witnesses who subscribe at the time, 
are agreed upon by the parties, to be the only witnesses to prove the instrument. 
(See Henry v. Bishop, 2 Wend. 576; Clark v. Saunderson, 3 Binn. Rep. 194, 196, 
198 ; McMurtry v. Frank, 4 Monroe, 39 ; Ingram v. Hall, 1 Hayw. Rep. 206, 207 ; 
Handy v. The State, 7 Harr. & John. 49 ; Barnes v. Trompowsky, 7 T. R. 262 ; 
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Simmons v. The Stale, 7 Hamm. Rep. 116.) Though this, in New-York, has been 
repudiated as to instrument not under seal, (Henry ▼. Bishop, supra. Hall v. 
Phelps, 2 John. Rep. 452. See the next succeeding note.) 

In Kentucky, the court ol appeals, proceeding upon the ground that the subscrib- 
ing witnesses are agreed upon by the parties as the first to be called in order to 
prove the fact of execution, have held, that a person who executed an attested note 
tinder seal, as attorney for another, was not competent to prove its execution, unless 
the absence of the subscribing witness was first excused. (McMurtry v. Frank, 4 
Monroe, 39, 40.) See also Barry v. Wil bourne, 2 Bail. Rep. 91 ; Barton v. Keith, 2 
Hill’s Rep. 537. In Jackson, ex. dem. Ellice, v. Britton, 4 Wend. Rep. 507, it is said, 
iu the marginal note, that one of two attornies executing an attested deed, may prove 
its execution by himself, but not by his co-attorney; as to the latter, the subscribing 
witness must be called. Such, indeed, was the decision at the circuit, as appears from 
the report at p. 508, 509, but the supreme court gave no opinion upon the point, 
deeming it unnecessary. (Id. p. 511.) See Lessee of Peters v. Condron, 2 Serg. &. 
Rawle, 80. Even where the instrument is only signed by the party who seeks to 
avail himself of it, \t seems, in general, necessary to call the subscribing witness. (See 
Bradshaw v. Bennett, 5 Carr. & Payne, 48.) In Willoughby v. Carleton, 9 John. 
Rep. 136, the grantee, in an attested deed of lands, was offered to prove its execution ; 
and the court held his testimony inadmissible, until the absence of the subscribing wit- 
nesses was accounted for. (See McConnell v. Brown, Litt. Sel. Cas. 462, 463, stated 
post note 878, p. 1264 ; also Pickett v. Claiborne, 4 Call’s Rep. 99.) But in a prose- 
cution for forging an instrument, e. g. a note purporting to be attested by witnesses, 
the prosecutor may in the first instance resort to the testimony of the apparent maker, 
without calling upon the attesting witnesses. (Simmons v. The State, 7 Hamm* 
Rep. 1 16.) 

The rule calls for snch witnesses as attested the execution relied on. Others, who 
subscribed afterward, though present at the execution, cannot prove it, unless the ab- 
sence of those who subscribed at the time is duly excused. Hence, where S., whose 

name appeared upon the instrument as one among several subscribing witnesses, tes- 
tified that he saw the party execute it, and saw the other witnesses subscribe ; that the 
instrument had ever since been in his possession ; that he did not subscribe his name 
as a witness to the execution, at the time, but had done so since the beginning of the 
trial ; held, that he could not prove the execution, until the non-production of the oth- 
er subscribing witnesses was accounted for. (Henry v. Bishop, 2 Wend. 575.) See 
Homer v. Wallis, 11 Mass. Rep. 509. If a person acknowledges the execution of an 
instrument (e. g. a deed) to a witness, who thereupon with his assent attests it, no 
matter it seems how long after the execution, such witness is within the general rule 
and must be called, provided that is the execution sought to be established. The wit- 
ness in such case is fully competent, though he did not see the party sign, &c. 
(Munns v. Dupont, 3 Wash. C. C. Rep. 32, 42. Kingwood v. Bethlehem, 1 Green’s 
Rep. 228. Jackson, ex. dem. Parker, v.-Phillips, 9 Cowen’s Rep. 94, 113.) But the 
rule does not call for persons whose names have been put to the instrument without 
the assent of either the witness himself, or the parties. Nor for such as could not be 
examined if called on. See post p. 475, 476, of the text, and notes. 

One of the subscribing witnesses is sufficient to prove the instrument, though there 
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are several. (Jackson, ex. dem. Edson, v. Gager, 6 Cowen’s Rep. 885. Fitzhugh v. 
Croghan, 2 J. J. Marsh. Rep. 4S4. Russell v. Coffin, 8 Piek. 143, 149, 150.) 


NOTE 877— p. 465. 

See S. P. Hoogland v. Sebring, 1 South. Rep. 105 ; McConnell v. Brown, Litt. 
SeL Cas. 462, 463 ; Kingwood v. Bethlehem, 1 Green’s Rep. 226, 227 ; Johnston as- 
signees, &c. v. Knight, 1 North Car. Law Repos. 93 ; Johnson v. Mason, 1 Esp. 
Rep. 89. 

This rule has been relaxed, in New-York, as to certain instruments not under seal. 
Thus, a proramissory note was allowed to be proved by the acknowledgment of the 
maker, against whom it was sought to be established, without calling the subscribing 
witness. (Hall v. Phelps, 2 John. Rep. 451.) Aud Spencer J. said, that the con- 
fession of a party of his having given a note, or other instrument, precisely identified, 
is as high proof as that derived from a subscribing witness; and that “ the notion, 
that those who attest an instrument are agreed upon to be the only witnesses to prove 
it, is not conformable to the truth of transactions of this kind, and, to speak with alt 
possible delicacy, is an absurdity.” (Id. 452.) But, notwithstanding the broad and 
sweeping dicta of this case, it is questionable whether the rule established by it ex- 
tends to other than negotiable paper. (See per Kent, C. J., in Fox v. Reil, 3 John. 
Rep. 478, 479 ; per Spencer, C. J., in Shaver v. Ehle, 16 id. 202; per Savage, C. J. f 
in Henry v. Bishop, 2 Wend. 576.) At all events, the admission must be clear and 
explicit, referring to the veiy instrument, or the subscribing witness must be called. 
Accordingly, where a person called on the maker of a note, payable to A. or bearer, 
and requested payment, but did not show him the note, nor state to him its amount 
or date, and the maker acknowledged he had given A. a note, saying he would pay it 
at a future day ; held, that this was not sufficient proof of the note to dispense with 
the subscribing witness. (Shaver v. Ehle, 16 John. Rep. 201, 202.) With respect 
to tealed instruments, the doctrine of the text has been steadily adhered to in New- 
York ; and an acknowledgment of the party of his having executed such an instru- 
ment, will not supersede the necessity of calling the subscribing witness. (Fox v. 
Reil, 3 John. Rep. 477. Henry v. Bishop, 2 Wend. 575.) 

In Kentucky, the doctrine in the text has been followed as to unsealed, as well as 
sealed instruments ; and where an attested promissory note was offered in evidence, 
which had been admitted as genuine by the party, in his answer to a bill in chancery, 
held, that the subscribing witness must nevertheless be called. (Roberts v. Tennell, 
& Monroe, 247, 250.) So in Ohio. (Zerly v. Wilson, 3 Hamm. Rep 42.) Further, 
as to the distinction between sealed and unsealed instruments, see the cases, po6t 
»ote 879. 


NOTE 878— p. 465. 

The doctrine of the text is undoubtedly the result of the best considered cases on 
this subject, though, as we saw ante, note 860, p. 1211, 1212, there are several dicta 
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which look very much like allowing instruments, not the foundation of the action, but 
coming in collaterally, to be proved by inferior evidence. 

The English rule as laid down by our author, was recognized and acted upon in 
Roberts v. Tennell, 3 Monroe, 247, 250. See .also, Jackson, ex. deru. Bowman, v. 
Chistman, 4 Wend. 277. In Beale’s ex’rs v. The Commonwealth, for the use of 
Smedley, 1 1 Serg. & Rawle, 305, an action was brought on a recognizance, against 
the sureties of a coroner, for that the latter had refused to sell on a venditioni exponas. 
after a return of levy on afi.fa. The return to th efi.fa. was signed by D. M. for 
the coroner, and the plaintiff sought to show by the acts of D. M., and other oral evi- 
dence, that he was a deputy of the coroner: but it appearing that D. M.’s appoint- 
ment was in writing, attested by subscribing witnessses, and the writing in court, held, 
that it must be proved, ancl that, for this purpose, the subscribing witnesses were in- 
dispensable. See also Beale’s ex’rs v. The Commonwealth, for the use of Worrell, 
id. 299, 303, 304. How far these cases are consistent with the general rule on the 
subject of proving official character, see ante, notes 426, 427, p. 554, 555; also ante, 
note 475, p. C27. In McConnell v. Brown, Litt. Sel. Cas. 459, the only fact material 
to be proved was, that a certain deed was executed prior to the time when an execu- 
tion was delivered to the sheriff. The deed itself (which was read in evidence, as a 
recorded deed, without proof by the attesting witnesses,) bore date anterior to that 
time, and the presumption of its having been executed on the day of the date, was 
not repelled by any proof in the cause. But the party saw fit to fortify the iegal pre- 
sumption, as to the time of actual execution, bv the testimony of the grantee, who 
was disinterested ; his testimony, however, was objected to at the circuit, on the ground 
that the subscribing witnesses alone were competent to give testimony; but the ob- 
jection was overruled, and he was permitted to testily. On the case coming before 
the court of appeals, Boyle, C. J., delivering the opinion of the court on this point, 
said, that every matter in relation to the execution of an instrument can be proved 
only by the subscribing witnesses, if they can be produced, and are capable of being 
'xamined ; that it is the same whether the instrument be the foundation of the action, 
r comes in collaterally, &c. “It is true that French’s testimony, (the grantee,) as 
r» the time of the execution of the deed in question here, was immaterial. But the 
nmateriality of his testimony is a reason rather for excluding, than for admitting it; 
for the circumstance that testimony is immaterial, is in itself, a good objection to 
its admissibility. The circuit court, therefore, erred in admitting French’s testimo- 
ny.” (Id. 462, 463.) See per Lord Ellenborough in Wardell v. Fermor, 2 Campb. 

\ Rep. 284. In Brashear v. Burton, 4 Bibb’s Rep. 442, the same court which decided 
McConnell v. Brown, supra, laid down a doctrine entirely opposite. They there gave 
it as their opinion, that the plaintiff, who claimed title to certain negroes under a bill 
of sale under seal, and attested by subscribing witnesses, might prove the instrument 
by the vendor, (he not being interested,) without aclbunting for the subscribing wit- 
nesses; and they said, that the rule calling for the subscribing witnesses, was confin- 
ed to cases where the deed was directly in issue, and did not apply when it came in 
question incidentally. (Id. 443.) 

In Maine, where a witness swore to certain facts, contrary to his own admission in 
a written contract made by him with the party against whom he was called ; held, 
that such party might read the contract in evidence, without calling the subscribing 
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witness thereto, the witness on the stand testifying that his signature to it was genuine. 
The court place the decision on the peculiar circumstances of the cast, the paper be* 
ing offered merely in the light of a declaration by the witness, inconsistent with his 
previous testimony. (Drew v. Wadleigh, 7 Greenl. Rep. 94.) 


NOTE 879— p. 466. 

We have seen how far the general rule has been relaxed in New-York as to unseah 
ed instruments, ante, note 877, p. 1268. No distinction is made between sealed and 
unsealed instruments, in respect to the necessity of accounting for the subscribing wit- 
nesses, in South Carolina ; (Townsend v. Covington, 8 McCord, 219 ;) nor in New* 
Jersey ; (Williams v. Davis, 1 Penn. Rep. 177 ;) the latter was the case of a negotiable 
promissory note; and held, thjit the subscribing witnesses must be called or account- 
ed for, before resort to any other evidence. So also in Kentucky ; (See Roberts v*. 
Tennell, 3 Monroe, 247, 250, stated ante, note 877, p. 1268 ;) and in New-Hamp- 
shire; (Farmsworth v. Briggs, 6 New-Hamp. Rep. 561;) in Pennsylvania; (Jan- 
uary v. Goodman, 1 Dali. Rep. 208;) and there, attested receipts for money or 
property have been adjudged to come within the general rule. (Heckert v. Maine, 
6 Binn. Rep. 16. McMahan v. McGrady, 5 Serg. &. Rawle, 814.) So in Ver- 
mont: (Pearl v. Allen, 1 Tyl. Rep. 4;) Alabama; (Bennett v. Robinson’s adm’r, 
8 Stewart & Porter, 227 ;) and Ohio; (Simmons v. The State, 7 Hamm. Rep. 116. 
Zerby v. Wilson, 8 id. 42.) 


NOTE 880 — p. 466. 

See per Kent, C. J., in Fox v. Reil, 3 John. Rep. 477 ; Grady v. Sharron, 6 
Yerg. 320. 

The admission of the execution of the instrument on a former trial, will be consid- 
ered a concession for the purpose of that trial merely, and therefore will not dispense 
with the necessity of producing the subscribing witness on a subsequent trial. This 
was held in respect to an attested receipt of property. (Pearl v. Allen, 1 Tyl. Rep. 4.) 


NOTE 881— p. 466. 

Where there are two or more subscribing witnesses, and one is incompetent, being 
interested, you cannot resort to proof of their hand- writing, without accounting for the 
absence of the others. (Davison’s lessee v. Bloomer, 1 Dali. Rep. 123. Whitte- 
more v. Brooks, 1 Greenl. Rep. 57. Jackson, ex dem. Bowman, v. Christman, 4 
Wend. 277.) 

There are several cases recognizing the doctrine, that where the witness’ interest 
arises subsequent to the attestation, so as to exclude him from testifying, proof ofhis 
band- writing will be received. In Godfrey v. Norris, 1 Strange, 34, the attesting 
witness had, subsequent to his attestation, been appointed administrator of the obli- 
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gee in the bond sued upon, and so was plaintiff; yet held, that proof of his hand-wri- 
ting was enough. So, where the witness after the attestation married the plaintiff 
who sought to establish the instrument. (Bulkley v. Smith, 2 Esp. Rep. 697.) And in 
these cases, it seems, proof of the hand-writing of the witness, without any further 
evidence, will suffice, in the first instance, to allow the instrument to be read to the 
jury, though it is usual for greater caution to add corroborating circumstances. 
(See the above cases. Also Hamilton’s lessee v. Marsden, 6 Binn.Rep. 45. Ellis v. 
Hatfield, Mart. N. Car. Rep. 41. Lautcrmilch v. Kneagy, 3 Serg. & Rawle. 202. 
See Bellv. Cowgell, 1 Ashm. Rep. 7 ; Godfrey v. Norris, 1 Strange, 34; Bulkley v. 
Smith, 2 Esp. Rep. 697 ; Mitchell v. Johnson, 1 Mood. & Malk. 176; Crowell v. 
Kirk, 3 Dev. 357.) In Bell v. Cowgell, 1 Ashm. Rep. 7, a subscribing witness whose 
hand- writing was proved on the part of the defendant in order to establish the execu- 
tion of an assignment, had become special bail for the defendant, and so rendered him- 
self incompetent. But the court held, that notwithstanding he had incapacitated him- 
self by his own means, evidence of his hand-writing was properly admitted ; and it 
was likened to the case of Godfrey v. Norris, supra. See also Nelius v. Brickell’s 
adm’r. 1 Hayw. Rep. 19 ; Hovill v. Stephenson, stated infra. 

It is otherwise, where the party seeking to prove the instrument, has given the wit- 
ness an interest, under circumstances which do not rebut all idea of an intent to embar- 
rass the other party in his proofs, or defraud him. Where there is grouud for a sus- 
picion that it was done in order to be let in to give secondary evidence, the case, in 
point of principle, would seem to range along with those where a party, with the like 
purpose, has voluntarily destroyed the better evidence in his possession. (See ante, 
note 861, p. 1216.) In Hamilton v. Williams, l Hayw. Rep. 139, the plaintiff sued 
upon a bond which had an endorsement upon it, purporting that the instrument had 
been assigned to the subscribing witness ; and the plaintiff insisted upon being allowed 
to prove the witness’ hand-writing. Macay, J., inclined to the opinion that such tes- 
timony would be inadmissible, but stayed the judgment until the question should be 
further argued before more of the judges. All we can ascertain in relation to the 
final disposition of the case, is a brief entry in 2 Hayw. Rep. 101, as follows — “ This 
case coming on, Moore. J., was of opinion that the witness was incompetent.” In 
Hall v. Bynum, 2 Hayw. Rep. 328, a similar question arose. Hal), assignee of John 
Short, brought debt on a bond executed by Bynum. The bond was originally given 
to James Short, and John was the attesting witness. James had assigned it to JoIjd, 
and John to the plaintiff. The question was, whether the bond was sufficiently pro- 
ved by evidence of the hand-writing of John Short and that of Bynum, the obligor. 
Hall, Judge, after argument, said, that the case was something like Godfrey v. Norris, 
supra, but not at all like the case where the subscribing witness dies, &e. ; for these 
disqualifications are not brought about by the agency of the obligee. “ Here it is ; 
and, by such means, a forged bond may be easily established against any one, without 
swearing to a falsity. The subscribing witness writes the name of the obligor, and 
the payee or obligee assigns to him ; and then, some person acquainted with the hand- 
writing of the subscribing witness swears to it. Proof of the hand-writing of the obli- 
gor is liable to a similar objection ; for if the proof of his hand-writing will do, then by 
a like assignment to the witness, something that he knew for the advantage of the ob- 
ligor would be kept back.” The case was argued afterward again, but the above opin- 
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ion was adhered to, and the proof held incompetent. The same was afterward delib- 
erately determined, where the subscribing witness himself being the assignee of the 
bond, was plaintiff in the cause. The court laid down the rule very broadly. They 
said, the subscribing witness is selected by the parties to bear testimony to their con- 
tract, in case a dispute should arise ; that his production has been dispensed with in 
cases of necessity only ; as, where he is dead, has removed beyond the process of the 
court, become infamouB, or interrested by operation of law. But the necessity in the 
present case, it was observed, ‘‘arises entirely from the act of the person, (or at least 
with his concurrence,) who offers the lesser evidence, which certainly cannot and 
should not form an exception to the general rule.” (Johnston assignee, &c. ▼. Knight, 

1 Murph. Rep. 293.) A like case was subsequently brought before the court, on the 
single question, whether the instrument might not go to the jury upon proof of the 
acknowledgment of the obligor that he had executed it. And held, that it could not. 
(Johnson assignee, v. Knight, 1 North Car. Law Repos. 93.) In Alabama, the same gen- 
eral doctrine was held, where the subscribing witness to a note took an assignment there- 
of, andsued upon it. (Bennet v. Robinson's adm’r.3 Stewart & Porter, 227.) The case 
of Hovill v. Stephenson, 5 Bing. 493, furnishes an instance where the common pleas in 
England acted upon a doctrine similar to that recognized by the above cases. The 
action was on a charter party. At the trial it appeared that the attesting witness 
was, by agreement with the plaintiff subsequent to the attestation, admitted to a 
share of the profits which the plaintiff expected to arise from the bargain. The wit- 
ness being called by the plaintiff was objected to by the defendant, and rejected; it 
was next proposed to prove his hand-writing, but this was objected to also, and the 
objection allowed ; whereupon the plaintiff not being able to prove the charter party, 
was nonsuited. It seems, also, that the witness refused to release his interest. On 
proceedings afterward taken to set aside the nonsuit, Best, C. J., delivered the opinidn 
of the court, affirming the decision of Park, J., who tried the cause, and discharging 
the rule for setting aside the nonsuit. He did not question the authority of Godfrey 
v. Norris, or Bulkley v. Smith, supra ; but on the contrary, he said, “ we should be 
disposed to extend the principle of those decisions to the case of a man entering into 
partnership, and becoming interested in instruments by acquiring a share in the cred- 
its, and taking upon himself the responsibilities of the firm of which he becomes a mem- 
ber. Necessity requires that, in all these cases, such evidence should be received, as 
otherwise, parties must lose the rights secured by the instruments attested, or forego 
accepting of situations most important to their welfare. It would be a hard thing, if 
the law were to say, that a man should not become an executor, or administrator, or 
accept a beneficial partnership, without giving up debts due to the estates in which 
he has acquired an interest. But, in the present case, the witness has only obtained an 
interest in the contract which he teas to prove , and that interest he derived immediately 
from the plaintiff who proposed to call him. The plaintiff cannot complain that his 
witness is disqualified, when he himself has been the cause of the disqualification.” 
The learned chief justice remarked upon thee ircumstance of the witness having refus- 
ed to release his interest, as an evidence of the deep bias which his mind had probably 
received, and the danger te be apprehended from such testimony. “ It would be im- 
proper,” he adds, “ to allow a plaintiff to give such an interest to a person, in the par- 
ticular transaction in which he is obliged to call him as a witness, as is likely to bias 


Digitized by ^ooQle 



1268 


Of the Proof of Deeds , Agreements, tyc. [Ch. 8. 

hit testimony.'’ He regarded the case of Forrester v. Pigou, cited ante, p. 158 of 
the text, as stronger than the present. “ The plaintiff in that case gave the witness 
an interest after the cause of action accrued, without the privity of the defendant, and 
yet the court would not allow the defendant to call him. If a plaintiff in such a case 
as this, had a right to say, you must either allow me to call a witness whom I have 
rendered interested to support my claim, or allow me to prove his hand-writing, you 
put a defendant under the necessity of having a case proved against him by interested 
testimony, or giving up the opportunity of obtaining a knowledge of any circumstan- 
ces that occurred at the time of the execution of the instrument, by the cross exami- 
nation of the attesting witness.” (S. C. 3 Moore & Payne, 146. See per Richardson, 
C. J., in Farnsworth v. Briggs, 6 N. Hamp. Rep. 563, 4.) 

Further, in respect to the mode of proving attested instruments, where the witness 
is interested, see post, note 894. 


NOTE 882 — p. 466. 

Such is the general rule. The power should be produced and proved, so that it 
may be seen whether there was authority for the act done, and also whether the act 
has been performed in a proper manner. (M’Murtry v. Frank, 4 Monroe, 39, 41. 
Talman v. Emerson, 4 Pick. Rep. 160. White v. Skinner, 13 John. Rep. 307. 
Yarborough v. Beard, 1 Tayl. Rep. 25. Per Walworth, Chancellor, 11 Wend. 125. 
Corbin v. Jackson, 14 id. 619. See McConnell v. Bowdry’s heirs, 4 Monroe, 392. New- 
man v. Chapman, 2 Rand. Rep. 93.) But where, in an action against the East Lon- 
don Water-works Company, the plaintiff tendered in evidence a deed, signed by the 
chief clerk and solicitor of the company, held, that proof of his being such, entitled the 
deed to be read. (Doe, ex dem. M’Leod, v. East London Water- works Company, 
1 Mood. & Malk. 149, 150.) Otherwise, as to a sealed instrument for the payment 
of money, executed by a derk in a store in the name of his principals, the clerk being, 
(according to the statement in the report,) “ their general agent, &c.” In order to 
authorize him to execute an instrument under seal, his authority, it was held, must be 
by deed. (McMurtry v. Frank, 4 Monroe, 41.) The same rule applies to partners, 
assuming to bind each other by instruments under seal, except in a few instances. 
(Trimble v. Coons, 2 Marsh. Ken. Rep. 375. 3 Kent’s Comm. 47, 8, 3d ed., and the 
esses cited in notes (a.) and (b.) at the latter page.) But one partner may be bound by 
a deed, executed on behalf of the firm, by his co-partner, provided there be either a 
previous parol authority, or a subsequent parol adoption of the act. (3 Kent’s Comm. 
48, 3d ed. Cady v. Shepherd, 11 Pick. Rep. 400. Bratton v. Burton, 1 Chitt. Rep. 
707. Skinner v. Dayton, 19 Johns. Rep. 513. Gram v. Seton, 1 Hall’s Rep. N. Y. 
C. P. 262. Darst v. Roth, 4 Wash. C. C. Rep. 471.) 

A deed is good, though signed by a third person in the party’s name, if done in his 
presence, and by his request. (Rex v. the inhabitants of Longnor, 4 Barn. & Adol. 
647.) But, in such cases, the person who wrote the name should be called, it has 
been held, to prove it. (M’Kee v. Myers’ ex’rs. Addis. Rep. 81.) See, however, 
ante, note 423, p. 553. 
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A power to execute a deed will, in many instances, be presumed. See ante, note 
311, pp. 361, 2, 3, 4, 5. In most cases, where the deed would be evidence as an an- 
cient deed, without proof of execution, the power under which it purports to have 
been executed, will be presumed. (Per Parker, C. J., in Talman v. Emerson, 4 
Pick. 162. Inman v. Jenkins, 4 Greenl. Rep. 248. Robinson v. Craig, 1 Hill's Rep. 
389. Doe, ex detn. Clinton, v. Phelps, 9 Johns. Rep. 169. Doe, ex dem. Clinton, v. 
Campbell, 10 id. 475.) In respect to the doctrine requiring powers to be shown, as 
applicable to the case of public officers ahd others executing deeds under particular 
statutes, or the judgment decree or order of some court, &c., see post, note 891. 


NOTE 883— p. 467. 

The following extract from an opinion delivered by Haywood, J., in which he ex- 
plains the requisites of a deed, possesses sufficient merit to justify its insertion, and is 
well worth the attention of the student. The question in the case was, principally, 
whether an attesting witness was necessary ; but the learned judge took a wide range, 
considering, 1st. the origin of reducing contracts to writing, 2nd, the origin of sealing, 
with the uses that have been made of it at different periods, and 3rd, the origin of 
delivery. 

“ I. All writers agree that the northern nations of Europe, who spread themselves 
over the southern and western parts of it, were an illiterate people, who despised all 
arts but those of war. The Saxons who founded the heptarchy in England, and af- 
terwards the English monarchy, were part of those people — they had, in general, no 
knowledge of letters — their laws and customs, their legal ceremonies, were preserved 
and transmitted to others and to posterity by tradition only. To keep up a military 
spirit, and to have a band of warriors always ready at command, it was the universal 
practice of the conquering leaders of these nations to divide the conquered country 
into allotments, which were parcelled out to their followers : first, at the will of the 
lord or leader ; next, for the better encouragement of agriculture, for life; and, last of 
all, for ever or in fee. About the time when it begdn to be usual to make these grants 
for life, the Christian religion, under the auspices of the papal see, was propagated in 
England by St. Augustine and others, and was soon adopted and received as the na- 
tional religion. Its priests were men of some learning — they here, as in all other pla- 
ces where they have been received, began to grasp at temporal advantages — they in- 
culcated upon the minds of the people, that it was an act of the most meritorious piety 
to provide for the maintenance of the ministers of God. This doctrine had its effect, 
and donations of allotments of land began to be made to the church, also for life: but 
this life was supposed to be perpetual, as the church never died. The donations of 
these allotments, for want of a better method of perpetuating the transaction among 
the laity, who knew nothing of letters, had always been made by livery of seizin, done 
in the most solemn form, to impress it on the mind, before a number of the co-vassals 
or tenants of the lord ; who in case of a dispute, were assembled in the lord’s court, 
and determined, chiefly by the remembrance which these impressions had made, be- 
tween the parties. The presumption was, that if some who were present, from 


Digitized by ^ooQle 



1270 


Of the Proof of Deeds , Agreement fyc. 


[Ch. 8. 


length of time, had forgotten some of the circumstances or conditions annexed to the 
donation, others of them might remember them, and so, by the united remembrance 
of all together, might, in the end, ascertain the true state of facts. This, by the way, 
I suspect was the origin of juries, and of the unanimity required in their decision- 
Each juror contributed the circumstances lodged in his mind to the general stock of 
information which formed the verdict; and, by conference with his fellows brought 
to their recollection the circumstances which he remembered, and the others, or some 
of them, had forgotten, until at length the whole transaction was renovated in the 
minds of all. This mode of conveyance answered the purpose sufficiently, when do- 
nations were for the life of an individual only; for it would seldom happen that he 
would survive all the other pores of the lord’s court, who were present at the investi- 
ture. But when donations were made for life to a churchman, for the benefit of his 
church, and it was a received maxim that the church never died, this method no 
longer answered the purpose as to them ; for the donation might have continuance > 
and the conditions upon which it was made, might come in question, after every one 
of the pares present at the investiture were no more, and then the allotment might be 
liable to be resumed by the lord ; all lands included in his territory or manor, not 
granted to one of his vassals, belonging to him ; and, after the death of all the pares, 
no evidence remained of the investiture, much less of the conditions annexed thereto. 
It became necessary, therefore, when the church was concerned, to have some other 
mode of perpetuating the transaction than mere livery of seizin ; and the clergy being 
the learned part of the community, devised the mode of reducing the terms of the 
donation to writing. Sullivan 82. And when the lord, on account of sickness, the 
distance of the land from his place of residence, his being employed in some other busi- 
ness, or some other canse, could not go upon the land to make livery, then the writing 
containing the terms of the donation was solemnly delivered, before the peers of the 
court also, in lieu of the land; to the end that, being delivered before them in so 
solemn a form, they might be witnesses of the investiture of the land mentioned there- 
in, and might be able upon trial to ascertain the identity of the paper delivered, should 
the dispute happen in their time. This was not indeed a complete investiture of it- 
self ; it was termed the improper investiture, and bound the lord to make a more for- 
mal livery of seizin of the land contained in the deed at a future day, and was a suffi- 
cient security to the donee in the interim. Experience evinced the safety and cer- 
tainty there was in reducing these landed contracts into writing in the case of church- 
men, and the laity, wishing to be as secure as possible in their possessions, adopted 
by degrees the same method ; which afterwards, when these allotments were extended 
to the heirs of the possessor, became equally necessary for the laity as the clergy, and 
from that time, deeds of feoffment, to accompany the livery of seizin, became gener- 
ally used, though the livery of seizin was good without them; and these contracts in 
writing, being found so advantageous in perpetuating the terms and conditions of a 
landed donation, were, by degrees, converted to the purpose of perpetuating other 
contracts, that concerned only personal estate, which formerly, amongst the unletter- 
ed Saxons, were completed by shaking of hands only. 2 Black. Com. 448. 

“ II. The preserving the remembrance of a landed contract, having thus become 
general in the times of the Saxon government in England, and the general illiterature 
of the laity of all ranks prevailing universally, it was customary for them to put some 
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mark, usually tlie sign of the cross, to identify, as well as they could, the writing they 

had agreed to ; and this was done coram paribus, who, upon the trial, might remem- 
ber it, or be able to distinguish it from some circumstance attending the making the 
deed or the mark itself. But upon the Norman conquest, it became the policy of the 
conqueror and his sons to abolish the Saxon customs, and for this purpose to draw as 
many causes as possible to be determined in the curia regis , where the judges were 
Normans, Sulliv. 339, 343, 369, 374, where the pares of the neighborhood were fre- 
quently not called upon to decide between the litigants, as they uniformly were in 
the courts of Saxon institution, the county court, hundred court, &c. About this pe- 
riod the Bishop was separated from the Sheriff in his county court; and it was estab- 
lished as a rule, that the county court had not cognizance of any demand of more 
than forty shillings value ; the consequence of which must have been, that all causes 
were carried into curia regis ; and it must frequently have happened also, that the 
marks affixed to the deeds, for want of the pares, were incapable of any distinction, 
and of course any proof of the identity of the instrument. This produced an incon- 
venience. The greatest men among the laity could not write their names, so as to 
give a proof of identity that way, and being under the necessity of providing some 
more certain criterion of identity, than that of the sign of the cross, they introduced 
for the first time into England, the practice of impressing their writings with a seal. 
Sulliv. 374 . Terms de ley , verbo Fait. Gilb. Law of Evid. 17, 18, 20, 73. The 
seal exhibited the emblem which its owner had affixed to his person, when covered in 
tKe field with his coat of mail ; and which, being pourtrayed upon some conspicuous 
part of his dress, served to designate his person. These symbols came to be very 
much in use at the time of the crusades to the holy land, in the time of Richard I. and 
after, and were continued by the knights and other persons, who then used them by 
way of distinction in their families after their return home. The seal, therefore, of 
any distinguished person, could immediately be known by inspection only. This 
method of sealing, however, was not introduced all at once, but by degrees. It was 
at first only used by such as were entitled to those distinguishing symbols ; by the no- 
bility and gentry only. For Lucie, chief justice of Henry 2, reprimanded a common 
man, who had made use of a seal, saying, that belonged to the nobility only. Terms 
de ley , ubi supra , and several other books. But it is to be remarked, that about this 
period, and for some time before, the common people had but little use for seals, as 
they could have but few contracts. The conquest had introduced the maxim of non- 
alienation without the consent of the lord. A great number of them were villains, who 
could not acquire property at all, but for their masters : and as to the feudal tenants, 
they were continually harrassed by attending their lords in war. Commerce had not 
yet began to flourish and increase the personal property of the nation. The old law 
authors of those times have scarcely a chapter upon personal property. 2 Bl. Com. 
385 . And even when the doctrine of non alienation began to wear away impercepti- 
bly, the common people, being not entitled to any family distinction, had no seals, and 
were obliged to contract as formerly was used before the introduction of sealing. 
The uncertainty of such a method begat, in combination with other circumstances pe- 
culiar to those times, the practice of conveying by fine; where the whole transaction, 
with the precise terms of the conveyance, were recorded in one of the King’s courts, 
and obviated completely any future controversy respecting the execution of a deed. 
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At length, however, the eyes of the nation began to be opened to their true interest ; 
trade flourished ; agriculture was encouraged ; personal property increased ; lands, or 
part of them at least, began to be freely alienated ; they were made liable to answer 
the debts of the merchant, and as to part of them, the debts of any other proprietor. 
Contracts, both tor real and personal property, became frequent among all ranks of 
men. The necessity of authenticating their written contracts became urgent ; they of 
course used the best mode then known. They broke through the privileges of the no- 
bility and gentry, and made seals with such impressions as each man’s fancy suggested 
to be the properest mark for distinguishing his contracts. By the time of Edward 3, 
seals were in general and common use. Terms de ley, vbi supra. Cunningham, Title 
deeds, who cites Perkins, 229, and sequentia. And it became a rule of law that a deed 
could not be constituted without a seal; and the method of signing with the sign of 
the cross, or some other mark, had gone into total disuse. Thus it seems clear, that 
the seal was originally introduced in the placeof signing, as an evidence of the idenity 
of the writing, which contained the party’s agreement, and afforded afull proof thereof 
by the inspection of its impression only; and signing by the party was held unneces- 
sary and useless. In reality it could contribute but little to the proof of the writing | 
as long as the illitcrateness of the people continued ; which was until some time after 
the introduction of printing into- England, in the time of Edward 4, insomuch that, as 
late as the time of Henry 7, the being able to read was held to be a legal proof of a 
man being a clergyman, or clerk ip orders. (4 Bl. Com. 360.) 

“ This universal use of seals, however, produced its inconvenience, when every man 
who made a contract was obliged to use a seal to authenticate it. Many of those seals 
were not known to the jurors, and they could not determine in many instances on the 
authenticity of the instrument upon the inspection of the seal only. They were under 
a necessity therefore, to call upon those who were supposed to know the seal which the 
party used, to say whether that was the impression of his seal or not; and upon this 
evidence they decided, and sometimes upon the comparison of the seal with the im- 
pressions upon other instruments which were proved to be sealed by the party. But 
still, in contemplation of law, these seals were held to contain an intrinsic evidence in 
themselves of the contract to which they were affixed ; and therefore, as well as for 
the purpose of being compared, the rule of law was that they should be carried out by 
the jury. (Gilb. Law Evid. 20.) But with respect to those seals which still retained 
sufficient distinction in themselves, as the great seal, the seals of the courts of justice, 
the seals of corporations, and some others, no proof as to them was required or per- 
haps was allowed. They still continued to answer the genuine purposes of sea Is at 
their first introduction, and were full evidence of themselves. The people began at 
length to forget the original use of this institution, and to seal with any impression they 
could get; and the law, rather than invalidate the whole transaction, left it to the jury 
to decide whether that was the seal of the party or not. In this country the people 
have departed still further from the true use of seals, by not making any impression at 
all, scratching something like a seal upon the margin of the paper, and making that 
pass for a seal. To the first of these abuses the law has conformed, and will now 
deem the sealing to be sufficient, if found by the jury to be the seal of the party. For 
fear of destroying some contracts improperly made at first, it has relaxed from strict 
propriety, and the practice of sealing with any impression has become general ; and is 
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now from necessity, allowed to be good in every instance. Cunn. verbo deeds cites 
Perkins, 129, 34. Cro. Car. 1 19. Gib. Law Evid. 20. But still the contemplation 
of law is in conformity to the ancient use of seals. They are deemed the signs of 
authenticity, <fre supposed to have an intrinsic evidence in themselves, and for that 
reason are carried out by the jury. Gilb. Law Evid. 17, 20, cites Sid. 145. Hard. 
118. Plow. Com. 411. And Sir Edw. Coke, speaking of deeds, page 6. b. says, 
“also the deed may receive credit per collationem sigillorum, scriptures , $*c.” and 
Baron Gilbert, in his note upon 2 Bac. Ab. 494, says, “the seal appearing, it must 
be presumed to be put there by the parties to the deed ;” and cites Leo. 25 ; Owen, 
23; and Bend. 1. 

“ In the reign of Henry 7, and Henry 8, learning, and the art of writing, had be- 
come much more general than in former times, and by this time also seals had be- 
come much less a mark of distinction and proof of the individual contract made by 
the parties, than in former reigns : but the rule, that the deed must be authenti- 
cated by the party’s seal, had passed into settled law. In order, therefore, to give 
a sure proof of the seal which proved the writing that contained the agreement of 
the party, subscribing his name at the foot of the instrument, immediately after its 
conclusion, and prefixed to the seal, in the same place and in the party’s own hand- 
writing, began*to'be used. Noy. 163. And although it was held in conformity to 
the rule then established, and which has ever since continued, that such a signa- 
ture was not necessary to the essence of the deed ; yet where the jury could not de- 
cide with respect to the deed, upon inspection of the seal merely, nor be satisfied by 
a witness who knew the impression, nor by a comparison of the seal in dispute with 
other seals made use of by the same party, they were allowed to form their judgment 
upon the hand-writing of the party prefixed to the seal ; and that was the scriptures 
intended by Sir Edward Coke, in thr passage above cited, where, speaking of the 
doctrine of deeds, and of presumption, he says, “also the deed may receive credit, 
per collatiojicm sigillorum , script urce , &c., et super Jidem cartarum , mortuis testxbus 
erit ad patridm, de necessitate , currendum .” (Co. Litt. 6 b.) It may be here sup- 
posed he meant the hand-writing of the witnesses ; but this is not his meaning, for he 
says expressly, in the very next page, that the clause of hiis testibus is not essential 
to the deed ; and in page 6, a, he says, “ very necessary it is,” by which he means 
advisable or prudent, “ that witnesses should be underwritten or endorsed for the bet- 
ter strengthening of deeds,” (not that it is absolutely necessary to. make them val- 
id,) “and their names, if they can write, written with their own hands,” not that 
they must necessarily be subscribed with their own hands. Even at this day, there 
were many witnesses who could not write their own names, and their names were to 
be endorsed ; and when these witnesses, namely, witnesses who had not subscribed 
their names in their own hand-writing, could not be found or were dead, then the 
deed was to receive credit per collationem sigillorum et scriptures, coupled together. 
This proves the position, that the signature of the party was used as a proof of the 
seal. If it was not evidence of the seal, then it was in vain to prove the hand-writ- 
ing at all ; for that of itself was totally unessential to the deed, and made no part 
of its essence, as the same author had said in the page last preceding, and as is held 
to be law at this day. Salk. 462. pi. 2. And, that the proof of the signature of the 
party, when admitted, is used as a proof of the seal, is avowed in terms almost un- 
equivocal, by Baron Gilbert, in his law of evidence, 99, 103, where he says, “for 
Vol. I * 160 
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though the deed be produced under hand and seal, and the hand of the party that 
executes ihe deed be proved, yet this is not full proof of the deed, for the delivery is 
necessary to the essence. ” Does not this manifestly imply, that the proof of the 
hand-writing, proves every thing, which is of the es-ence ot the deecT, but delivery 
only : and of course that it proves the seal ? With respect to an attested sealed instru- 
ment, it is the common practice in the English courts, where the witnesses are not 
to be found, to prove both the hand-writing of the witnesses and of the party. Bl. 
Rep. 532, Forbes, executors, &c. v. Wale, such proof admitted, before Lord Mans- 
field, to be given. 2 Brown’s Ch. Rep. 536, 538, the same proof admitted before the 
Lord Chancellor, and stated by the counsel opposed to the fact it meant to establish, 
to be evidence in the common form. The same proof must also have been admitted 
in the case of Gould and Jones, reported in Bl. Rep. 384, as may be seen by having 
recourse to the case itself ; and the same kind of proof was clearly admitted in the 
case of Coghlan and Williamson, reported in 1 Doug. 93. But why in all those ca- 
ses is the proof of the party’s signature held necessary, if proof of the witnesses hand- 
writing proves both sealing and delivery, and not the delivery only ; From the reason 
of the thing itself, and more especially from the great weight of these combined au- 
thorities, it seems to be a conclusion fairly warranted, that at this day, whatever it 
might have been formerly, the seal is in some instances proved by the signature of 
the parly. This holds in all those instances where the signature of the party is ad- 
mitted to be proved : and that the seal always since its first introduction, has been 
used as an evidence of the writing in which the party has deposited his agreement. 

€t III. With respect to the delivery, I have no more to add to what has been al- 
ready said relative to its coming into use instead of the livery of seizin, and being, 
like that, made in solemn form coram paribus , to the end it might make the deeper 
impression in their minds, than that this solemn delivery of the deed coram paribus 
being found to be well calculated to make the desired impression in the case of 
landed contracts ; and also, from the same solemnity, to excite in the party a re- 
flection upon the subject he was engaged in, it was continued in other contracts; 
and, like the seal, was considered an essential ingredient to the constitution of the 
deed. Here it may not be improper to remark upon the excellence of this institu- 
tion when once established, though introduced gradually and for other purposes, in 
preventing all manner of surprize upon the party. It was first to be written ; this 
necessarily employed some time ; he had the interval for reflection ; it was to be 
read over to him if he requested it : then the wax was to be prepared and melted ; 
next a seal to be procured ; then an impression to be made : thus gradually ap- 
proaching to the final act, still giving time for reflection, and exciting by each new 
act still greater apprehensions ; and last of all, lest the former precautions might 
not be sufficient to put him upon reflection, he was called to go before the pares of 
the neighbourhood, and make a solemn delivery of the instrument. After all these 
ceremonies were complied with, it was scarcely possible to believe that the party 
was circumvented by fraud, or surprized into what he had done. After the pares 
were disused, and the authority of the county and hundred courts diminished, I ap- 
prehend a delivery before the pares went out of use, but that a delivery of the con- 
tract was still used as a sign of the party’s assent to the contract contained in the 
deed, and has ever since been deemed necessary to give it its final validity. 
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“ Such seems to be the origin and progress of the several circumstances of wri- 
ting, sealing and delivery of deeds, which came into use, not all at once, but at dif- 
ferent periods of time ; and were used for perpetuating, authenticating and proving 

the complete and final assent of the party to his contract. Any other concomitant 
circumstances, besides those, though they have been sometimes used, and said to 
be incident to deeds, as signing by the party, subscription by witnesses, and many 
other, as may be seen in Co. Litt. 7, a., yet they have never at any period of time, 
been held material to the essence of the deed ; unless perhaps in some instances, 
where such circumstances have been required by statute ; and that these are the 
only necessary circumstances is proved by all law writers both ancient and mod- 
ern. Co. Litt. 7, a , says, “ I have termed the said parts of the deed formal or or- 
derly parts, for that they be not of the essence of a deed of feoffment. For if such 
a deed be without premises, habendum , tenendum. reddendum t the clause of war- 
ranty , the clause of in cujus rex testimonium , the date and clause of hiis testibus ; 
yet the deed is good : for if a man by deed gives lands to another and his heirs, 
without more saying, this is good, if he put his seal, deliver it, and make livery 
accordingly.” Wood, in his Institutes, adds, “ where livery of seizin is necessary,” 
importing, as Lord Coke clearly did also, that if it were not a deed of feoffment, 
but a deed of some other kind, then putting the seal and delivering the writing, 
would make it a good deed. The same definition is given, and the same circum- 
stances only mentioned as necessary, in 2 Rep. 4, 5. 10 Rep. 92. 3 Bac. Abr. 

393. 2 Bac. Abr. 493, who cites 2 Roll’s Abr. 21. 1 Nelson’s Abr. 623. Terms 

de ley, verbo Fait. Co. Litt. 171, b. Gilb. Law of Ev. 78. Shepperd’s Touchstone 
of Common Assurances, and many others. 

” After the production of this concurrent testimony of so many authors, it seems 
scarcely necessary to say that the subscription of witnesses in their own hand-wri" 
ting to a deed, was never held necessary to its constitution. The reasons already 
assigned for the first introduction of seals, and their continuance for a long time 
afterwards, namely, the illitcrature of the laiety, proves also that the subscription 
of witnesses was not used during that long period, which commenced soon after 
the conquest and continued to the time of Henry VII. and Henry VIII. Even the 
Magna Charta of King John, given at Runningmcad in the year 1215, mentions 
the archbishops, bishops, barons, &c., not particularly naming them ; and in the 
end is attested in this manner, testibus supra dictis ct multis aliis ; and lest any 
thing should be added or subtracted from the form of the writing, he thereto put 
his seal. Bl. Law Tracts, 3-5, 36. In 1216, the first charter of Henry III. is at- 
tested thus, testibus omnibus prenominatisy et multis aliis. I infer from this, that 
in a matter of so much moment, they certainly used the best method of attestation 
then known or used, and as they did not subscribe their names, it i9 an evidence 
that the subscription of witnesses in their own hand-writing was not then prac- 
tised. The attestation of private debts was in the same manner — the names of the 
witnesses were underwritten or endorsed, and this was used only as a memoran- 
dum to show w ho of the pares were present, to the end they might be called upon 
and associated to the jury, upon the trial of the issue, when the deed was denied. 
Vide Co. Litt. 6, a. and b., and sometimes it was said, teste comitatu , hundredo , 
&c. 2 Bl. Com. 307. I apprehend the practice of subscribing by the witnesses 

came into use at the same time with the subscribing by the party ; at a time when 
the law respecting deeds w r as already firmly established, and when both these 
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circumstances were held unessential, though perhaps both of them at the time might 
be useful ; the signature of th« party to prove his seal, and that of the witnesses, 
when they could not be found, to prove the delivery of the deed. For when it was 
proven by his own signature to be the seal of the party, there arose a very strong 
presumption from the proof of the hand-writing of the witness, that they had been 
present at the delivery. But this kind of proof w as only resorted to when positive 
testimony could not be procured, and was not in the party’s power to produce. To 
proceed a little further, the statutes of 2 Edw. II. and 9 Edw. III. speaking of the 
trial upon the issue non est factum, says, “the witnesses shall be summoned where 
there are w itnesses named in the deed, but if they do not appear at the day appoint- 
ed, the trial shall proceed notwithstanding their absence.” Hence the conclusion 
follows, that in those days there were some deeds without witnesses named in the 
deed, and as to them there was no delay of trial. Secondly, that there were other 
deeds wherein witnesses were named, and that as to them, the trial could not be in 
their absence, for they were to be summoned and to make part of the jury. Third- 
ly, this statute directs that they shall be summoned as usual, but in case of their 
non appearance the trial shall nevertheless go on by the jury that are present. 
Fourthly, that there was some other method then used of proving a deed than by 
the witnesses named in the deed, or else this statute operated injustice by ordering 
the trial to proceed upon the first default of the witnesses (who perhaps might be 
convened at another day) and by so doing render the deed invalid and void ; and 
this it is unfair to presume. That it could be proved by other means, is held by 
Lord Coke, 121, b., where he assigns reasons w hy the law requires the profert of a 
deed in pleading to the court, to wit, that it may be proved by the witnesses, or 
other proof, if denied. This opinion is strongly confirmed by some modern decis- 
ions, where the rule of law is held to be, that a witness shall not be permitted to 
deny his own attestation. The true meaning of which rule is, that if he does deny 
it upon the trial, the deed may be proved by others who were not attesting witness- 
es, and whose names were neither subscribed nor endorsed. Doug. 216. 4 Burr. 

2225. This proves beyond all possibility of doubt, that the attestation of witnesses 
is not necessary ; for if the delivery mny be proved by persons who did not attest, 
in case of an attested deed, can there be any solid reason assigned why they may 
not prove the delivery in rase of an unattested deed, where there are no witnesses to 
deny their attestation, and by that means bring a suspicion on the instrument ? Up- 
on this point I think it may be affirmed in perfect consonance with the rules of law’, 
that at this day Ihe attestation of witnesses, either by endorsing or underwriting their 
names in the hand-writing of the drawer of the deed, or by a subscription of their 
names in their ow n hand-writing, is in no wise essential to the validity of the deed ; 
and from all these premises wo may also infer some other conclusions. 

“ If writing, sealing, and delivery, be the only essential parts of a deed, and the 
law deems it valid without the further ceremony of a subscription by witnesses, then 
there must be some other competent means of proving the deed otherwise than by 
subscribing witnesses. It would be absurd to attribute validity to an instrument 
that had these essential parts, and yet say it should not be read to benefit the party 
producing it, unless proved by subscribing or endorsed witnesses.” (Ingraham v. 
Hall, 1 Hayw. Rep. 193, 4 et seq.) 

In several of the states, there are statutes prescribing the requisites of certain deeds. 
In these casc 9 the instrument must conform to the statute, whatever that may 
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be. Thus, in Ohio, a statute requires that a deed for the conveyance of lands shall 
be signed and sealed by the grantor, in the presence of two witnesses, who shall sub- 
scribe the said deed, attesting the acknowledgment of the signing and sealing there- 
of, &c. ; and held, that a deed attested by one witness only, does not convey the title. 
(Courcier v. Graham, 1 Hamm. Rep. 350.) See, as to the statute in New-Hampshire, 
French v. French, 3 New-Hamp. Rep. 234 ; Smith v. Chamberlain, 2 id. 440 ; and 
in respect to the statutes in several other states, see Kent’s Comm. 451 to 459. 

In New-York, it is required that every grant in fee or of a feehold estate, shall be 
subscribed and sealed by the person from whom the estate or interest conveyed is 
intended to pass, or his lawful agent ; and if not duly acknowledged, previous to its 
delivery, according to the provisions of 2 R. S. 746, et seq., its execution and de- 
livery shall be attested by at least one witness ; or, if not attested, it shall not take 
effect as against a purchaser or incumbrancer until so acknowledged. (2 R. S, 
738, § 137. 


NOTE 884 — p. 467. 

The late Chancellor Kent, in his Commentaries, says, “ The common law intend- 
ed by a seal, an impression upon wax or wafer, or some other tenacious substance, 
capable of being impressed.” And he adds, ** According to Lord Coke, a seal is 
wax, with an impression ; sigillum est cera impressa, qui a cera sine impressione non 
est sigillum. 3 Inst. 169.” (4 Kent’s Comm. 4J>3, 4, 3d ed.) In Warren v. Lynch, 
5 John. Rep. 239, the learned author, then chief justice, strongly urged the defini- 
tion of Lord Coke as the true one, though he admitted that thejaw had not declar- 
ed of what materials the wax shall consist ; and whether it be a “ wafer, or any oth- 
er paste or matter sufficiently tenacious to adhere and receive an impression, is 
perhaps not material.” (Id. 245, 6.) But an English writer, of high reputation, 
has laid down the doctrine that it is not necessary an impression should be made on 
wax, or wafer, in order to constitute sealing. If the seal, stick, or other instrument 
used, be impressed by the party on the plain parchment or paper , toith an intent to 
seal it, he maintains it is clearly sufficient, though no impression appear on the in- 
strument. (1 Sug. on Pow. 6th Lond. cd. 309, 1. No. 45 Law Lib. Phil. See S. 
P., Sug. on Pow. 236, 1st Am. from 3d Lond. ed.) 

The respect which the common law, at this day, pays to sealing, is principally 
on account of the solemnity of the ceremony, and the deliberation which it both im- 
poses and evinces. Hence, Mr. Sugdens questions the propriety of Lord Kenyon’s 
decision in Sprange v. Barnard, 2 Bro. C. C. 685. That was the case of a feme 
covert, executing a will under a power, which latter required the will to be sealed. 
She first wrote her will on unstamped paper, and then, thinking it material her will 
should be upop stamps, she wrote it on stamped paper, and allerwards fixed the 
two papers together with a wafer. His lordship held the stamp to be equivalent to a 
seal, without having, be said, recourse to the wafer, which annexed the stamped pa- 
per to the former. (1 Sug. on Pow. 299, 300, 6th Lond. ed. No. 45, Law Lib. Phil.) 

In many parts of this country, the rule requiring an impression upon wax has been 
disregarded to such an extent as to allow a flourish with a pen at the end of the par- 
ty’s signature, or a circle of ink, or a scroll, to come in the place of a seal. This drver- 
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sity has given to the entire course of adjudication on the subject of sealing, and the 
evidence necessary to establish the fact, a character somewhat local ; and we shall, 
therefore, present the doctrine as held in several of the states, more in detail than 
would otherwise be necessary. 

In Pennsylvania, the seal has been said to be mere matter of form, and a written 
or ink seal, as it is called, is good. (McDill’s lessee v. McDill, 1 Dali. Rep. 63. 
Alexander v. Jameson, 5 Bing. Rep. 240, et seq. Long v. Ramsay, 1 Ser. & Rawle, 
72.) The usual mode is to make a circular, oval, or square mark, opposite to the 
name of the signer; but the shape is immaterial. Something, however, there must 
be, intended for a geal, and the writing must be delivered as a deed. Although in 
the body of it is said, that the party has put his hand seal to it, and there is a cor- 
responding clause above the names of the subscribing witnesses, as, “ signed, scal- 
ed and delivered in presence of,” &c. ; yet, if there be nothing opposite the name 
of the party, to indicate an intention of sealing, but only a flourish under his name, 
it will not be regarded as a sealed instrument, unless there is affirmative proof that 
it was delivered as such. (Taylor v. Glaser, 2 Ser. & Rawle, 502.) 

In Maryland, from the earliest period of their judicial history, a scrawl has been 
considered as a seal. It is not necessary that the scrawl be adopted by the maker, 
by a declaration in the body of the instrument. It is enough if it be affixed at the 
time of the execution and delivery. The fact of the clause of attestation not appear- 
ing in the usual form of “signed, sealed and delivered,” can, in reason, make no 
difference ; for the question always is, is the seal of the obligor? and if he has de- 
livered it with the scrawl attached, it is his seal, and must be so considered : for 
whether an instrument bo a specialty, must always be determined by the fact , 
whether the party affixed a seal ; not upon the assertion of the obligor in the body of 
the instrument, or by the form of attestation. And w here the instrument exhibits 
a scrawl, (e. g. “ (si.)” opposite the party’s signature,) and there is nothing to show 
it was not attached when it was executed, the presumption always will be, that the 
seal was affixed at the time of its execution. (Trashcr v. Everhart, 3 Gill & John. 
234.) See Stabler v. Cowman, .7 id. 284. 

In South Carolina, an ink scroll, as thus, “ A. B. (L. S.)” is good as a seal. 
(Relph v. Gist, 4 McCord, 267. United States v. Coffin, Bee’s Adm. Rep. 140.) 
Where a person makes use of a well known symbol, or cipher, which has usually 
been employed for the purpose of a seal, and no other, the court will presume that 
it was annexed for that purpose ; and this, even though no intention to seal be indi- 
cated in any other part of the ins rument. Otherwise, where a cypher or scroll of 
an unusual or insignificant character is used, and the intention to seal is not other- 
wise manifest. (Relph v. Gist, 4 McCord, 271.) Proof aliunde is admissible ; 
and in all cases, unless the intention to seal can be presumed from the face of the 
instrument after the party’s hand-writing is shown, such proof is necessary. (Id.) 

In Virginia, a scroll, thus, “ A. B. (L. S.)” is good as a seal. (Jones v. Logwood, 
1 Wash. Rep. 42. Baird v. Blaigrove, id. 170. Currie v. Donald, 2 Wash. Rep. 
63.) But, if there is nothing in the body of the instrument showing an intention 
to seal it, it will not be considered a deed, notwithstanding the scroll opposite the 
maker’s name. (Austin’s adm’x v. Whitlock’s ex’r, 1 Munf. 487.) And it seems, 
in such case, that evidence aliunde to prove that it was delivered as a deed, is 
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inadmissible. (Per Tucker, J. id. 491 ; but see Taylor v. Glaser, 2 Ser.&lawle, 
504, per Tilghman, C. J. ; Anderson v. Bullock, 4 MunJf. Rep. 442.) 

In Alabama, the same doctrine has been held as in Virginia ; and there, a wri- 
ting with a scroll opposite the signer’s name, thus, “ A. B. (sealed,)” is not a 
sealed instrument, unless its character as such is indicated in the body or attesta- 
tion clause. (Lee v. Adkins, 1 Alab. Rep. 187.) 

In New-Jeraey, the doctrine of the common law as above stated in our extract 
from Kent’s Commentaries, has been fully recognized. (See Force v. Craig, 2 
Halst Rep. 274. Hopewell v. Am well, 1 id. 169. Perrine v. Cheeseman, 6 id. 
174.) But they have a statute by which a scroll is substituted for a seal, as it re- 
spects instruments for the payment of money. (Perrine v. Cheeseman, supra.) 
And, where an instrument coming within the statute, e. g. a promissory note, ends 
with the words, “ Witness my hand and seal,” &c., and has a flourish under the 
name of the maker, proof of his hand-writing is sufficient evidence for the jury to 
presume that the flourish was put there by way of seal. (Force v. Craig, supra.) 
But otherwise, where the instrument does not, in the body of it, or the attestation 
clause, purport to be a deed. (Newbold v. Lamb, 2 South. Rep. 449.) 

In Indiana, they have likewise a statute, but the precise extent of it we are una- 
ble to learn. A scrawl, thus, “ A. B. seal,)” has been held equivalent to a seal, 
when set opposite the name of the maker of a promissory note, though in the body 
of the instrument nothing was said about a seal ; and it is remarked in the case, that 
ink seals have the same effect as if they were of wax or wafer. Probably the stat- 
ute is general. ( Vanblaricum v. Yeo, 1 Blackf. 322, 3. 4 Kent’s Comm. 453, n. 
3d ed.) An instrument containing the words sealed with my seal , &c. but having 
no seal on it, is not a deed. (Deming v. Bullitt, 1 Blackf. Rep. 241.) 

In Kentucky, seals were formerly with wax only ; but now, by statute, a scrawl 
is made a substitute for the seal. (Bohanans v. Lewis, 3 Monroe, 376.) 

Several other states have statutes prescribing what shall be deemed a seal. 
(See 4 Kent *8 Comm. 452, 3, and note c.) Indeed, in the southern and south- 
western states, from New- Jersey inclusive, an ink seal of some sort has been 
afrowed as a substitute (with certain limitations and qualifications^) for the cera 
impressa of Lord Coke ; sometimes upon the ground that the common law required 
nothing more, sometimes upon local custom or usage, and in other instances put- 
ting the matter expressly upon some local statute. (See 4 Kent’s Comm. 452, 3, 
and the notes, 3d Am. ed.) 

In the eastern states the courts have generally professed to follow the English de- 
cisions. (4 Kent’s Comm. 452, 3, 3d Am. ed.) In Vermont, a seal must be of 
wax, or wafer, or some adhesive substance, capable of receiving an impression. 
A mere ink seal or scroll will in no case be allowed, it seems, as a substitute. It 
is for the court to decide what constitutes a seal ; and the jury are then to deter- 
mine whether that which the court adjudges to be a seal, has been affixed to the 
instrument (Beardsley v. Knight, 4 Venn. Rep. 471. See Mattocks v. White, 
cited id. p. 479, by Williams, l.) 

In Massachusetts, it seems, a scroll is not a seal ; (Commonwealth v. Griffith, 2 
Pick. 18 ;) though the point was not directly adjudged. 

In N. York, the rule is settled, that an ink seal will not do. A seal must, it seems, 
be upon wax, wafer, or some other tenacious substance, capable of being impressed. 
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(Warren v. Lynch, 5 Johns. Rep. 289. * Andrews t. Herriot, 4 Cowen's Rep. 508. 
Bat see Meredith v. Hinsdale, 1 Cain. Rep. 362.) 

We have seen by several cases supra, that considerable force is given to the at- 
testation clause, where a question arises upon the point of sealing. If the attestation 
purports that the instrument was designed to be sealed, and there is any thing affix- 
ed to the instrument, or appearing upon it, which, by law, may be regarded as a 
seat, prima facie it shall be taken to be a deed, and proof of the party’s signature 
by the subscribing witnesses, if there are such, or in any other legitimate mode, 
will be presumptive evidence that he sea .! ir. Sc,, it seems, are all the cases. 
(See supra ; also Ball v. Taylor, 1 Carr. & Payne, 417.) 

Best, C. J., has said, that in such case, if on inspection he found no seal, he should 
hold the proof to be defective. ( Ball v. Taylor, Supra.) But the learped author of 
Sugden on Powers has laid down the law differently. He says, that a deed stated 
in the attestation to have been sealed and delivered, will, in the absence of evidence 
to the contrary, be presumed to have been sealed, although no impression appear 
on the parchment or paper ; for if a seal, stick, or other instrument used, be im- 
pressed upon paper with intent to seal, that is enough. (1 Sugden on Powers, 900, 
1, 6th Lond. ed. No. 45, Law Lib. Phil. See also the same work in one vol. 1st 
Am. from the 3d Lond. ed. p. 236, 7 ; Math. Pres. Ev. 39.) The American cases 
are by no means agreed, as we have already seen, whether this is so, where the in- 
strument does not, in the body of it, or in the attestation clause, purport to be a 
sealed instrument, and there is only an ink scroll for a seal opposite the party's 
name. (See supra, p. 1278, 9.) Further, see the next succeeding note. 


NOTE 885— p. 467. 

See McDill’s lessee v. McDiU, 1 Dali. Rep. 63. 

In Kentucky, where, as we have seen in the next preceding note, a scrawl is 
substituted for a seal, it has been held, that if there be a scrawl, (thus, “ G. B. 
(seal,)”) opposite to the name of one of the makers of a note signed by two per- 
sons, though there be none opposite to the other, the court cannot, upon inspection, 
pronounce that the instrument was not sealed by both ; and this, though it was 
drawn so as to purport a promise by one only, and concluded as follows : “ Witness 
my hand and seal,” &c. (Bohanans v. Lewis, 3 Monroe’s Rep. 376.) In North 
Carolina, where an instrument is signed by two persons and but one seal is affixed, 
it is to be taken to be the seal only of him whose name is nearest to it ; but it may 
be shown by proof aliunde to be the seal of both ; and if the instrument contain 
words purporting that it was designed to be the deed of both parties, the seal shall 
be taken to be the seal of both. (Yarborough v. Monday, 2 Dev. Rep. 493.) In 
Maryland, the like general doctrine has been held, except that the court refused to 
give effect to words in the attestation clause, plainly indicating an intent to seal by 
both parties. (Stabler v. Cowman, 7 Gill & Johns. 284.) 
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NOTE 886— p. 467. 

See S. P. 3 Kent's Comm. 47, 8, 3d Ant, ed. ; Mackay v. Bloodgood, 9 Johns. Rep. 
985; Ludlow v. Siroonds, 9 Cain. Cas. in Err. 49. Lord Lovelace's case, W. 
Jones, 268. Co. Lilt. 230, 1, b. Fitch thorn v. Boyer, 5 Watts’ Rep. 159. 

In the case of one partner executing a deed for himself and his co-partner, it seems 
that the presence of the co-partner, not signing, is not essential* His previous assent 
to, or his subsequent adoption of the act, distinctly proved, will bind him. (See Cady 
v. Shepherd, 11 Pick. 405, and ante, note 882 p. 1268, together with the cases them 
cited to this point.) 


NOTE 887— p. 467. 

The case cited in the text tfas an action of debt dn the bond ; and it is pot as a qOere 
In the marginal note, whether evidence of the custom, in such instances, is adtatobfe 
in order to establish the fact of sealing, or to prove the instrument a deed. This point 
was left undetermined by the court. 

Some American cased speak quite distinctly on this subject. In Meredith v. Hins- 
dale, 2 Cain. Rep. 362, the supreme court of New-York held, that if, by the local usage 
or law of another state or.country, a scroll was a good substitute for a seal, an instru- 
ment executed there, in that mode, might be sued on as a deed in New-York. This 
was afterward denied, as to instruments made abroad to be executed in New-York ; 
and held, that in determining their character, as whether sealed or unsealed, the lex 
fori and not the lex loci must govern. (Warren v. Lynch, 5 Johns. Rep. 239. See 
Thompson v. Ketcham, 4 id. 285. 2 Burr. 1078, 2 Johns. Rep. 94.) Then came the 
case of Andrews v. Herriot, 4 Cowen’s Rep. 508, which entirely overruled Meredith 
v. Hinsdale, and determined that, in all cases, where the question was merely as to 
the remedy, e. g. whether covenant or assumpsit was the proper form of action, the 
lex fori must control in respect to the seal. Such also is the law in Maryland. (Tra- 
sher v. Everhart, 3 Harr. &. Gill. 254.) And in Kentucky. (Steele v. Curie, 4 
Dana, 381, 383.) 


NOTE 888— p. 468, 

A ceremonious or formal delivery need not be shown. (Woodman v. Coolbroth, 7 
Green). Rep. 184. Hughes v. Easten, 4 J. J. Marsh. 573. Goodrich v. Walker, 1 
Johns. Cas. 250.) 

To constitute a complete delivery of a deed, the grantor must do some act putting 
it beyond his power to revoke. (Frisbie v. McCarty, 1 Stewart St Porter, 61. See 
Maynard v. Maynard, 10 Mass. Rep. 458.) The delivery need not be to the party, 
but may be to another person by sufficient authority from the party * or, it may be to 
a stranger, for and in behalf and to the use of the party, without authority ; and in 
either case, if unconditional, the deed will take effect mstanter . (Alsop t Swathel, 7 

Vol. I,* 161 
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Conn. Rep. 503. Verplank v. Sterry, 12 Johns. Rep. 530, 546, 551, 2 . Jackson, ex 
dera. Eames, v. Phipps, id. 418, 421. Souverbye v. Arden, 1 Johns. Ch. Rep. 24CL 
Cook’s adra’r. v. Hendricks, 4 Monroe, 503. Raymond v. Smith, 5 Conn. Rep. 
559. Doe, ex dem. Garnons, v. Knight, 8 Dowl. & Ryl. 348, 364, 5. Chess v. 
Chess, 1 Pennsylv. Rep. 32. McKinney v. Rhoades, 5 Walls’ Rep. 344. Bums 
v. Hatch, 3 N. Hamp. Rep. 304. Daniel v. Bratton, 1 Dana, 210. Church v. 
Gilman, 15 Wend. 656. Inlow v. The Commonwealth, 6 Monroe, 74.) A deed 
may be delivered bv depositing it in the post office, directed to the party for whom 
it was made. (M’Kinney v. Rhoades, 5 Watts’ Rep. 343.) Or, by depositing it 
in the proper office to be recorded as an executed deed, if accepted afterward by 
the grantee. (Frisbie v. McCarty, 1 Stewart & Porter, 61.) See Daniel v. Bratton, 
1 Dana’s Rep. 210. But a deed signed, sealed and deposited, to be kept or held 
by the depositee, subject to the order of the depositor, is not delivered, either actually,, 
or constructively; on the contrary, the terms of the deposit exclude the idea of a de- 
livery. (Alsop. v. Swathel, 7 Conn. Rep. 500.) 

A deed delivered to a third person, either as an escrow , i. e. upon some condition to- 
be performed by the grantee, or upon any other condition or contingency, will, in 
many cases, after the condition has been complied with, or the contingency happened,, 
take effect from the time of the first delivery. But, until the performance of the con- 
dition, or the happening of the contingency, there is no delivery, and the deed is in- 
operative: This general doctrine, and various distinctions to be observed in its ap- 
plication, will be found in the following cases. Ruggles v. Lawson, 13 John. Rep. 
285. Beckman v. Frost, 18 id. 544. S. C. in chancery, 1 John. Ch. Rep. 288, 
Cook’s adm’r v. Hendricks, 4 Monroe, 500, 502, 503. Bickford v. Daniels, 2 N. 
Hamp. Rep. 71. Raymond v. Smith, 5 Conn. Rep. 559. Jackson, ex dem. Gratz r 
v. Catlin, 2 John. Rep. 248. Hatch v. Hatch, 9 Mass. Rep. 307. Wheelwright 
Wheelwright, 2 id. 447. Commonwealth v. Selden, 5 Munf. 160. Shed v. Shed r 
3 N. Hamp. Rep. 432. 

Where a deed was deposited in court, and tendered to the grantee through a biff 
in chancery, and the grantor died subsequently, whereupon the suit was revived by 
his representatives, who obtained a decree that the grantee accept the deed; held, 
that the deposit of the deed, under such circumstances, was, in substance, a condi- 
tional delivery of it, to take effect if the grantee should accept it, or the court should 
decree an acceptance ; and that, on such acceptance or decree, the deed would take 
effect from the time of the tender in the bill. (Cook’s adm’r v. Hendricks, 4 Monroe, 
502, 503, 504.) 

To constitute a good delivery, the consent of the maker of the deed is essential. 
If the circumstances go to show that he did not consent, it is not his deed, even though 
he signed and sealed it, and was bound by a previous contract to deliver it. (Wood- 
man v. Coolbroth, 7 Greenl. Rep. 181.) So, if the grantor was insane when the al- 
leged delivery took place; for, in that case there could be no consent. (Chess v. 
Chess, 1 Pennsylv. Rep. 32.) But the consent of an agent, to whom a deed is sent 
for the mere purpose of delivering it, and who has no other power given him, seems 
not important. Accordingly, where a deed was transmitted by the grantor from 
abroad^ to an agent where the land lay, to be there recorded, held, that the agent be- 
ing ooly the selected instrument of transmission, the delivery to him for the grantee 
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should be deemed a delivery to the latter the instant the deed came into the clerk’s 
office for registration ; and this, whether the agent consented to the recording or not. 
(Daniel v. Bratton, 1 Dana, 210.) Where there is proof of an act of delivery, ths 
intent is presumed ; and it lays with the party who would make the delivery condi- 
tional, or who asserts that the deed was not designed to be delivered, to 6how the 
fact by clear and explicit testimony. (Souverbye v. Arden, 1 John. Ch. Rep. 
240, 252.) 

The consent of the grantee is also requisite to complete a delivery. (Per Lansing, 
C. J., Jackson, ex dem. McCrea, v. Dunlap, 1 John. Cas. 114, 116. Harrison v. \ 
The Trustees of Phillips Academy, 12 Mass. Rep. 461. Jackson, ex dem. Pintard, 
v. Bodle, 20 John. Rep. 194. Church v. Gilman, 15 Wend. 656.) A., residing in 
New-York, agreed with B., in Massachusetts, to give him a deed of lands as security 
for a debt, and A., on his return home, executed and acknowledged a deed to B., and 
left it at the clerk’s office to be recorded ; but neither B. nor any person in his behalf 
was present to receive the deed. B. died the next year, and A., subsequent to his 
death, sent the deed to the son, (probably the heir,) of B. Held, that as there had 
been no acceptance of the deed on the part of B., there was no delivery. (Jackson, 
ex dem. Eames, v. Phipps, 12 John. Rep. 418.) Se, where A. signed and sealed a 
deed to his son, leaving it with the scrivener with directions to be recorded, which 
was done; and the deed, at the grantor’s request, remained with and was retained 
by the scrivener till the son’s death, when the father claimed and cancelled it, the son 
having known nothing of the transaction. Held, no delivery — for the act of register- 
ing a deed does not amount to a delivery, and the son never consented to accept it. 
(Maynard v. Maynard, 10 Mass. Rep. 456.) See S. P. Barnes v. Hatch, 3 N. 
Hamp. Rep. 304. 

The point of consent, or an intention to accept the deed, on the part of the grantee, 
will in many instances be presumed, where nothing to the contrary is shown ; for 
the law intends that a man will accept what is for his benefit. (See ante, note 298, 
p. 303, and the cases there cited. Also per Bailey, J., delivering the opinion in Doe, 
ex dem. Garaons, v. Knight, 8 Dowl. & Ryl. 348 ; Stirling v. Vaughan, 11 East 623 ; 
McKinney v. Rhoades, 5 Watts* Rep. 344; Waller v. Todd, 3 Dana, 513 ; Church 
v. Gilman, 15 Wend. Rep. 656; Jackson, ex dem. Pintard, v. Bodle, 20 John. Rep. 
184 ; United States v. WiUon, 7 Peters’ Rep. 150.) 

The reception and detention of an instrument sent by mail, e. g. a bond given by 
a post master to the post master general, is evidence of an acceptance of it. (The 
Post Master General ofthe United States v. Norvell, 1 Gilp. Rep. 106.) So, as to accep- 
tance by a corporation. No written evidence is requisite. (Bank of the U. States v. Dan- 
bridge, 12 Wheat. 64. Union Bank v. Ridgley, 1 Harr. & Gill, 324, 417, 418.) 
And the return of the bond, after having been kept a considerable length of time, 
(e. g. from July till September,) it appearing that it was returned in order to obtain 
an additional surety, is by no means conclusive evidence, as in favor of the sureties 
defending against an action brought on the bond, that it had not previously been ac- 
cepted. The Post Master General of the United States v. Norvell, supra. In such 
cases, however, it is for the jury to decide, whether there had been an acceptance be- 
fore the bond was returned. (Id.) See further, as to official bonds, Weaterhaven 
v. Clive, 6 Hamm. Rep. 136, 138; Fullerton v. Harris, 8 Greenl. 39$. 
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An actual refusal to accept a deed when offered, is not conclusive evidence of non- 
delivery. The refusal may be retracted. Accordingly, if A. deliver a deed to B. as an 
escrow, to deliver to C., who refuses to receive it, upon which B. leaves the deed, 
and C. brings an action upon it, he may recover. (IS Vin. Abr. 29, tit “ Deeds” pi. 
2. Taw v. Berry, Dyer, 167, b. Cook’s adm’r v. Headricks, 4 Monroe, 502, 
503, 504.) 

The acts and circumstances which shall be taken as sufficient evidence of delivery, 
are various. A delivery is frequently presumed. (Math. Pres. Ev. 39.) It is seldom, 
indeed, that a party is able to show a distinct formal act of delivery. The delivery 
may, therefore, be inferred from words without acts, or from acts without words, or 
from both combined. (Hughes v. Easten, 4 J. J. Marsh. 572, 3. Goodrich v. 
Walker, 1 John. Cas. 250. Verplank v. Sterry, 12 John. Rep. 536. Folly v. Vantuyl, 
4 Halst 152. M’Kinney v. Rhoades, 5 Watt’s Rep. 344. Byers v. M’Clana- 
han, 6 Harr. & John. 250, 255, 6. Gardner v. Collins, 4 Mason, 398.) The gran- 
tor’s acknowledgment of the deed preparatory to recording it, is not in itself a delive- 
ry, but is cogent evidence of it. (McConnell v. Brown, 4 Litt. Sel. Cas. 466. Si- 
card’s lessee v. Davis, 6 Peters* Rep. 124. Scrugham v. Wood, 15 Wend. 545, stated 
infra, p. 1285, 6.) It may, however, be rebutted by evidence lending to show that in 
fact there was no delivery. (See Powers v. Russell, 13 Pick. 69, 75.) The placing 
of a deed on record by the grantor, is not a delivery of it, but only evidence tending to 
prove it. (See Barns v. Hatch, 3 N. Hamp. Rep. 304 ; Maynard v. Maynard, 10 
Mass. Rep. 458, stated supra ; Frisbie v. McCarty, 1 Stewart &, Porter, 61 ; Daniel 
v. Bratton, 1 Dana’s Rep. 210 ; Chess v Chess, 1 Pennsylv. Rep. 32.) It may show the 
intent of the grantor, prima facie, to deliver, yet still, if acceptance on the part of the 
grantee is wanting, the delivery, as we have seen, is incomplete. (See the cases su- 
pra, p. 1282, 3, to this point.) A delivery of* a deed duly acknowledged, to the regis- 
ter of deeds, aided by a subsequent possession of the deed by the grantee, will be ev- 
idence of a deliveiy to the latter. (Maynard v. Maynard, 10 Mass. Rep. 458.) In- 
deed, it would seem that, in all cases, where a deed, apparently regular on its face, 
and purporting to have been completed by delivery, is found in possession of the gran- 
tee, obligee, &c., or some person for, or claiming through him, it shall be taken, prima 
facie, to have been duly delivered. For things shall be presumed legally and properly 
in their existing state, till the contrary be shown. (See ante, note 298, p. 295 ; also, 
Hughes v. Easten, 4 J. J. Marsh. 573 ; Fisher v. Kean, 1 Watts’ Rep. 278 ; Clarke 
v. Ray, 1 Harr. & John. 318 ; Sigfried v. Levan, 6 Ser. & Rawle, 311 ; Curtis v. 
Hall, 1 South. Rep. 148 ; Trasher v. Everhart, 3 Gill & John. 246, 7 ; Force v. Craig, 
2 Halst. Rep. 272 ; Per Haywood, J., in Ingram v. Hall, 1 Hayw. Rep. 209; Mallory 
t. Aspinwall, 2 Day’s Rep. 280 ; Sicard’s lessee v. Davis, 6 Peters’ Rep. 124, 136, 7; 
Gardner v. Collins, 3 Mason, 398 ; Lesher’s lessee v. Levan, 2 Dali. 96 ; Miller’s es- 
tate, 8 Rawle, 317 ; Union Bank of Maryland v. Ridgley, I Harr. & Gill, 326 ; Flagg 
v. Mann, 1 Sumn. Rep. 489; Ward v. Lewis, 4 Pick. 518; Whitaker v. Salisbury, 
15 id. 534, 542, 3.) See S. P. as to an award. Lansdale v. Kendall, 4 Dana, 613* 
Where a deed of marriage settlement was signed and sealed, and laid on the table, 
and the marriage took place immediately thereafter, in the presence of all the parties ;, 
and the deed, without any other delivery, was taken by the wife, and kept in her pos- 
session till her death ; held, under the circumstances, a good delivery, though the true- 
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tee named in it never had the deed in his possession. (The Trustees of the Metho- 
dist Episcopal Church v. Jaques, 1 John. Ch. Rep. 450.) But simply proving that a 
deed was signed, attested and laid on the table, without a delivery to any person, and in 

the absence of the grantee, obligee, donee, &c., will not make out a delivery, unless the 
person for whose benefit it was designed, or some person for or under him, appears to 
be or to have been in the lawful possesion of it. (Hughes v. Easten, 4 J. J. Marsh- 
573.) See Powers v. Russell, 13 Pick. 69, 75, 6. Proof that a grantor some time 
before the delivery set up, but after the deed was made, declared his intention to deliv- 
er it, accompanied by the fact of the grantee having been allowed to enter iuto posses- 
sion of the land soon after the deed was signed, has been excluded as furnishing no 
reasonable or probable presumption that the contemplated delivery occurred. (Hale 
v. Hills, S Conn. Rep. 39.) The grantor standing by, after the instrument is signed 
and sealed, and suffering the other party to take it, is sufficient evidence of delivery. 
(Goodrich v. Walker, 1 John. Cas. 250.) Where a deed is introduced by the person 
who signed it, as evidence of any fact to be derived from its existence as having been 
duly delivered, proof of signing and sealing is not enough. This alone will not, under 
such circumstances, warrant the presumption of delivery. (Clarke v. Ray, 1 Harr. 
John. 3*23.) And where the proof was, that a deed by the father to his son was sign- 
ed &c. by the former, laid on the table, where it remained all night, and in the morn- 
ing the father took it up and put it away ; held, no evidence of delivery. (Ward's 
ex’rs. v. Ward, 2 Hayw. Rep. 226.) 

It is not, however, indispensable to a delivery that the maker should have transfer- 
red the possession of the instrument. Accordingly, where a person signed and sealed 
a mortgage to secure a debt, and declared in the presence of the attesting witnesses that 
he delivered it as his act and deed, but kept it in his possession, the mortgagee not be- 
ing present, but it appearing clearly that it was intended by the mortgagor to have 
the instrument take effect immediately as a deed duly delivered, the court of king’s 
bench were strongly inclined to regard the delivery complete. (Doe, ex dem. Garnons, 
v. Knight, 8 Dowl. 6 l Ryl. 348. S. C. 5 Barn. &l Cress. 671.) See also Barlow v. 
Heneage, Prec. Ch. 211 ; Clavering v. Clavering, id. 235 ; 2 Vern. 273 ; 1 Bro. P. C. 
112; Nuldred v. Gilham, l P. Wms. 577 ; Boughtonv. Boughton, 1 Aik. 625. On 
tl»e above authorities, said Bayley, J., delivering the opinion in Doe, ex dem. Garnons, 
v. Knight, supra, “ it seems to us, that where an instrument is formally sealed and de- 
livered, and there is nothing to qualify the delivery except the keeping the deed in the 
hands of the executing party, and nothing to show that he did not intend it to operate 
immediately, it is a valid and effectual deed, and delivery to the party who is to take 
under it, or to any person for his use, is not essential.” (8 Dowl. & Ryl. 364.) So, 
where a bond from a father to his daughter was signed and sealed, and the father, 
holding the bond in his hand, said to the daughter, “ here is your bond ; what shall I 
do with it ?” and then, on the daughter’s answering something which the witness could 
not recollect, the father added, “ I will take care of it for you.” Held, a sufficient de- 
livery, though the bond never came to the daughter’s possession. (Folly v. Vantuyl, 
4 Halst. Rep. 153.) Many other American cases are to the same effect. See Bunn 
v. Winthrop, 1 John. Ch. Rep. 329 ; Jones v. Jones, 6 Conn. Rep. Ill ; Souverbye 
v. Arden, 1 John. Ch. Rep. 240. Where a deed of lands to trustees was prepared for 
execution, read, signed by both parties, and acknowledged as their deed before a com- 


Digitized by ^ooQle 



1286 


Of the Proof of Deeds , Agreements, fyc. [Ch. 8. 

niissioner, it was held to be a complete and valid deed, notwithstanding the witnesses 
present at its execution concurred in testifying, that there was no transmission of the 
•deed from the grantor to the grantees, and notwithstanding also, the deed, after the 

death of the grantor, was found among his private papers. (Scrugham v. W ood, 15 
Wend. 545,) But a bond of a guardian to the judge of probate, signed and sealed, 
but retained by the guardian till his death, when his administrator took it and filed it 
in the probate office, was held unavailing as against the sureties in the bond, for want 
of delivery. (Fay v. Richardson, 7 Pick. 91.) Where a deed was executed and 
acknowledged by the grantor, but retained by him with the grantee’s consent, as secu- 
rity for the consideration money, who said he would not take it till that should be paid, 
but before the money was paid, the grantor died with the deed in his possession, hav- 
ing devised the premises by his last will; held, that there was no delivery to or accep- 
tance of the deed by the grantee proved, and, therefore, nothing passed by it. (Jack- 
son, ex dem. M’Crea, v. Dunlap, 1 John. Cas. 114.) W r here, however, land had been 
sold at sheriff’s sale, and the sheriff returned the sale, acknowledged the deed to the 
purchaser, but retained it as security for part of the purchase money, and the vendee 
took possession of the premisesand held them for four years ; this was adjudged strong 
evidence of delivery. (Hartman v. Stahl, 2 Pennsylv. Rep. 223.) 

The party’s confession that he had delivered the instrument, is of course evidence 
against him of the fact of delivery. (Sicard’s lessee v. Davis, 6 Peters’ Rep. 136, per 
Marshall, C. J.) But the confession must import that he delivered it, as his deed ; 
and where the party acknowledged that he had delivered it as a form to aid in draw- 
ing another instrument, held, no evidence of delivery. (Asberry v. Calloway, 1 Wash. 
Rep. 72.) 

An unconditional delivery of a deed, once fairly made, cannot be revoked by any 
act of the party executing. (Woodman v. Coolbrooth, 7 Greenl. Rep. 181.) See 
Frisbie v. M’Carty, 1 Stewart & Porter, 61. Nor can ihe party, by any subsequent 
words, explain his intent to have been otherwise, or alter the nature and effect of the de- 
livery. (2 Stark. Ev. 272, 6th Am. ed. Verplank v. Sterry, 12 John. Rep, 551, 2, per 
Spencer, J.) Declarations of the grantor made subsequent to the delivery, offered 
with a view of showing the nature of the delivery to be otherwise than the act itself 
imports, cannot be received as against those claiming in virtue of the deed. (Souver- 
bye v. Arden, 1 John. Ch, Rep. 240. Ches8 v. Chess, 1 Pennsylv. Rep. 82.) 


NOTE 889— p. 468. 

The seal of a corporation may be impressed directly on the paper ; wax or wafer 
is not necessary. (Beardsley r. Knight, 4 Verm. Rep. 479.) 

We have seen that these seals do not prove themselves, but are to be identified by 
some person who saw them affixed, or who knows them from their impression, (See 
ante, p. 386, of the text, in connection with the cases cited ante, notes 716, 717, p. 
1062. Ang. & Ames on Corp. 115, 116.) 

It is not necessary that a corporation deed should say, “ sealed with our common 
seal,” or the like. (Ang. & Ames on Corp. 1 15.) But it must purport to be the deed 
of the corporation. And, where a corporation authorized its president to execute a 
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deed of lands belonging to the corporation, and he executed one, namiug the corpora* 

tion as grantors, but attested it thus : “ In witness whereof I, O. Spencer, president, 
have hereunto set my hand and seal" & c., signing his own name as president, oppo- 
site the seal, which exhibited no impression ; held, that it was to be considered as the 
individual deed of the president, and not that of the corporation. (Hatch’s lessee v. 
Barr, 1 Hamm. Rep. 390, 394.) 

In general, proof of the seal in any way as the seal of the corporation, the instru- 
ment being in possession of the party, will prove the delivery. (Ang. &, Ames on 
Corp. 116.) And its being affixed to the deed, is presumptive evidence that it was 
done by proper authority. (D irnell v. Dickens, 4 Verg. 7, 9. See also the cases ante, 
notes 716, 717, p. 1062. The President Managers &. Company of the Berks &, Dauphin 
Turnp. Co. v. Myers, 6 Ser. & Rawle, 15) The latter case establishes that the affix- 
ing of the seal, when done by less than a legal quorum of the board for the transaction 
of business, binds the corporation, provided the act was authorized or directed by a 
legal quorum : and whether such authority existed is a question for the jury, under all 
the circumstances. The seal appearing, is prima facie evidence of its having been 
regularly affixed, but not conclusive. (See id. 16. St. Mary’s Church, 7 id. 530, 
per Tilghroan, C. J.) 


NOTE 890— p. 468. 

See 1 Sugden on Vendors, (6th Lond. ed.) 294, et seq. Nos. S4, 5, &c. f Law 
Lib. Philadel. 

The American doctrine on the subject of the execution of instruments under powers, 
will be found ably summed up in 4 Kent’s Comm. 329, et seq. Sd ed. 

As to the doctrine in equity, and where that court will interfere to save rights which 
would otherwise be lost by reason of a defective execution of a power in the particu- 
lars adverted to in the text, see Sugden on Vendors ; also 1 Story’s Equity, 185, 6, 
&c. ; 4 Kent’s Comm. S39, et seq. 3d ed. 


NOTE 891— p. 472. 

How far this doctrine has been applied to the case of orders, process of arrest, 
mittimus, &c., made or issued by magistrates, will be seen by several cases, ante/ note 
694, where we considered the general subject of jurisdiction. Doubtless, if the 
power or jurisdiction of an inferior magistrate, making an order, or issuing pro- 
cess, do not appear upon its face in some way, the officer to whom the execution of 
it is entrusted, may legally decline acting under it. (See id. p. 1012.) If, however r 
the power or jurisdiction be set forth/ so that (he order or process is apparently valid, 
the executive officer will be protected, though it turn out that, in fact, there was no 
jurisdiction. (See id. p. 1008, 1009; also Isaacs v. Camplin, 1 Bail. Rep. 411.) 
Where a statute authorized a magistrate to issue a distress warrant, on the applica- 
tion of a landlord, and then required constables, &c., to execute the same ; held, that 
the officer executing the process, it being apparently regular, was justified, though 
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no rent was due. It would be contrary to all legal analogy, say the court, to make an 
officer acting in obedience to the injunctions of law, under a process emanating from 
competent authority, responsible for the improper act of the person at whose instance 
it issued. (Roberts v. Tennell, 4 Litt. Rep. 286, 288.) 

Upon a kindred principle, where one officer is required to give a deed, or do any 
other act, upon the faith of a return made to him by another, tire former shall be pro- 
tected though the return be false. (See ante, note 741, p. 1087; Jackson, ex dem. 
Clark, v. Morse, 13 John. Rep. 441.) But, unless the statute expressly saves the 
rights of the grantee in a deed so given, by making the return or the deed conclusive, 
the sale may be avoided by an impeachment of the return. (Id.) 

Proceeding upon the doctrine stated in the text, the supreme court of Connecticut 
have held it essential to the validity of an order of the court of probate for the sale of 
land by an executor or administrator, that it should show on its face the facts requi- 
site as preliminary to the making of the order; e.g. that the debts and charges allowed, 
exceed the personal estate, &c. ; (Wattles v. Hyde, 9 Conn. Rep. 10, 14 ; see Griffin v. 
Pratt, S id. 513; also the cases cited ante, note 620, pp. 863, 864, 868, 869, 870; Lockwood 
v. Sturdevant, 6 Conn. Rep. 373 ; Watson v. Watson, 10 id. 77.) The reason given 
is, that the court of probate, in these cases, exercises a special and limited jurisdiction. 
And in respect to all proceedings of a like character, the adjudications in that state 
are very rigid in requiring jurisdiction or the power of acting to appear on the face 
of the writing ; e. g. certificates of commissioners of an insolvent debtor’s estate, when 
invoked as a protection to the sheriff in an action for an escape; (Starr v. Scott, 8 
Conn. Rep. 480; see ante, note 694, p. 1008;) warrants for collection of military fines, 
&c. (Hall v. Howd, 10 Conn. Rep. 5 1 4.) And several decisions in England favor the 
same doctrine. They are particularly rigid in respect to commitments on summary con- 
victions by inferior magistrates, requiring the offence to be clearly set forth. (See Wickes 
v. Clutterbuck, 2 Bing. 483; sec ante, note 694, p. 1007, 1008.) So, semble , as to 
an order of justices for the removal of a pauper, which must show their authority on 
its face. (The King v. Inhabitants of Chilverscoton, 8 T. R. 178.) See The King 
v. The Inhabitants of Moor Critchell, 2 East’s Rep. 66. So, where a special power 
j8 delegated by statute to persons to take private property for public uses. (Rex v. 
Croke, 1 Cowp. 26.) See Doe, ex dem. Lemon, v. Chunn, 1 Blackf. Rep. 336. 

It will not be impertinent to consider here a few cases relating to deeds, executed 
under powers of a public nature. Many of the adjudications on this subject proceed 
upon local statutes, and derive their reasons from some peculiar phraseology contain- 
ed therein. These we shall mainly disregard, and notice such only as seem to stand 
upon principles of a somewhat general character. 

It has already been seen in the text at p. 466, and by several cases ante, note 8S2. 
p. 1268, that if a deed purport to have been executed under a power and is 
sought to be used in evidence, the power must be shown. The principle of the rule, 
and the rule itself, apply no less to deeds executed under a power derived from some 
court, or statute, than to deeds under powers given by individuals. (See per Wal- 
worth, Chancellor, in Jackson, ex dem. Webb, v. Robert’s ex’rs, 11 Wend. 425 ; 
Carlisle’s lessee v. Longworth, 5 Hamm. Rep. 370, 374, 375; Nancarrow v. Weath- 
ersbee, 6 Mart. Lou. Rep. 347, 348, 349.) Thus, in deraigning title under a deed of 
trustees, 8tc., appointed by a decree of the court of chancery, or other court, it will be 
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necessary to prove the decree, so that the trust reposed, or power granted, may be 
seen, and the legal performance of it tested. (Shilknecht v. Eastburn’s heirs, 2 Gill 
& John. 114.) See also Magruder v. Peter, 4 id. 323, 332; also ante, note 6S9, p. 
91ft, et seq., where several cases illustrating the general doctrine still further, will 
be found. 

So, as to deeds executed by executors or administrators, under an order or decree 
of the surrogate’s court or other tribunal exercising similar authority. And as these 
are courts of limited and inferior jurisdiction, not only the decree, but their power to 
make it will have to be shown with great particularity ; (see ante, note 620, p. 862, 
863, 864, et seq. ; Newcomb’s lessee v. Smith, 5 Hamm. Rep. 450;) and, in Connec- 
ticut, it is essential that the facts necessary to the exercise of the power, appear on 
the face of the decree . (See supra.) In Kentucky, by statute, the county court has 
power to appoint commissioners, to convey for infant heirs ; and held, that in making 
title under the deed of the commissioners, the record appointing them must be pro- 
duced, and this must show a compliance with all the requisitions of the statute. 
(Burnett v. Higgins, 4 Dana, 567. Griffeth v. Dicken, id. 565.) 

The general doctrine applies to other deeds, executed under an authority derived 
from a judgment or decree. Thus, in deraigning title under a sheriff’s deed, it is 
generally necessary to show the judgment and execution. (See ante, note 738, p. 
1078, etseq. ; Jackson, ex dem. Webb, v. Roberts ex’rs, 11 Wend. 422,425, per 
Walworth, Chancellor; Allain v. Preston, 4Miller’s Lou. Rep. 12 ; Stevens v. Robert- 
son, 3 Monroe, 99; Smith v. Moreraan, 1 id. 154.) 

So, with respect to deeds of land by collectors of taxed and others acting under stat- 
utory authority. A purchaser making title under such a deed, will be obliged to show 
the proceedings of the officer, prior to its execution, such as to entitle him to convey. 
A leading case on this subject is Williams v. Peyton’s lessee, 4 Wheat. Rep. 77, where 
the doctrine is fully explained. The defendant, in that case, claimed the land 
as a purchaser at a sale made for non-payment of a direct tax imposed by act of 
congress of July 14th, 1798, c, 92. (See id. 80, n, (a.)) The plaintiff was the 
original patentee. On the trial, the defendant proved the tax on the land in dispute 
to have been assessed against the plaintiff, and also gave in evidence the deed from the 
officer: he further proved that there were tenants on the land, and that the plaintiff 
had not paid the tax nor redeemed the land ; and then claimed that this evidence was 
enough, prima facie, to show that the land had been duly advertised by the collector, 
and that the latter had performed the other requisites of the law of congress, so as to 
authorize the deed. But the court, Marshall, C. J., delivering the opinion, held other- 
wise; say ic^ that, as the collector has no general authority to sell lands at his discre- 
tion fbt non-payment of tax, but a special power to sell in particular cases described 
by the act, those cases must exist, or the power does not arise. It is a naked power 
not coupled with an interest; and, in all such cases, the law requires that every pre- 
requisite to the exercise of that power, must precede its exercise ; the agent must pur- 
sue his power or hi3 act will not be sustained by it. As to the deed being evidence 
of the acts which ought to have preceded it, it was said, that the party who sets up a 
title must furnish the evidence necessary to sustain it ; that if the validity of the deed 
depends on an act in pais, the party claiming under it is as much bound to prove the 
performance of the act, as he would be to prove any matter of record on which the 
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validity of the deed might depend. It forms a part of his title ; it is a link in the chain 
which is essential to its continuity, and which it is incumbent on him to preserve. A 
person should examine these facts before he becomes a purchaser, and the evidence of 
them should be preserved as a necessary muniment of title. Therefore, the deed, in 
such cases, is unavailing entirely, until the performance of the pro-requisites to the 
giving of it be affirmatively shown. (Id. 79, et seq. See also, Stead’s ex’rs. v. 
Course, 4 C ranch, 403 ; Parker v. Rule’s lessee, 9 id. 64.) This doctrine has been 
followed in Tennessee; (Michie v. Mullin’s lessee, 5 Hayw. Rep. 90;) and in New- 
York; (Jackson, ex dem. Cook, v. Shepard, 7 Cowen’s Rep. 83.) The same princi- 
ples are applicable, in the latter state, to the case of a deed by the comptroller or other 
officer, unless a statute intervenes to alter the rule. (Jackson, ex dera. Watson, v. 
Esty, 7 Wend. 143. Jackson, ex dem. Clark, v. Morse, 18 John. Rep. 441. Com- 
stock v. Beardsley, 15 Wend 343.) So, also, in Virginia. (Christy v. Minor, 4 
Munf. 431. Nalle v. Fenwick, 4 Rand. 585.) In Kentucky, the law presumes, in the 
first instance, that the register, giving a deed of lands sold for taxes, has complied with 
all the pre-requisites to entitle him to do so. Hence the onus of showing that the 
lands had not been advertised was thrown upon the party resisting the deed. (Hick- 
man v. Skinner, 3 Monroe, 210, 211.) The court proceed upon the general doctrine 
of presumption in favor of official acts, noticed ante, note 298, p. 296, 7. It is difficult 
however, to apply that doctrine to such cases, consistent with the decisions above quo- 
ted from the New-York and United States court reports; and hence, Hickman v # 
Skinner, supra, may be regarded as of questionable authority. In Ohio, a deed from 
the county auditor, for lands sold for taxes, cannot be received, without transcripts of 
the various records of the proceedings on which the sale was founded. (Carlisle’s 
lessee v. Longworth, 5 Hamm. Rep. 370, 1, 2, 3, 4, 5.) And a collector’s deed, in 
that state, was formerly (whatever may be the case now) no evidence of title, unless 
the claimant proved every requisition of the law had been strictly complied with. But 
it might be received to show the extent of possession claimed under it, without such 
preliminary proof. (Dresback v. M’Arthur, 7 Hamm. Rep. 153,4.) In New Hamp- 
shire, a collector’s deed of lands sold for taxes is not to be received, unless the party 
asserting it shows that the collector complied with all the substantial pre-requisites of 
the statute. “ In no case,” say the court, “ can a jury be permitted to presume from 
the mere production of a collector’s deed, and from proof of possession under it, that 
the sa le was legal. Very few of those sales have been found to be legal. The pre- 
sumption is, in fact, against their validity.” (Waldron v. Tuttle, 3 N. Hamp. Rep. 
340. See S. C. St S. P. 4 id. 375.) As to similar deeds in Tennessee under their lo- 
cal law, see Conrad v. Darden, 4 Yerg. 307 ; Francis’ lessee v. Washburn, 5 Hayw. 
Rep. 294 ; McCarrall ’3 lessee v. Weeks, id. 246. See also, for the doctrine in Louis- 
iana, Winter v. Thibodeaux, 8 Lou. Rep. (Curry) 193; Reeves v. Towles, 10 id. 
286 ; Smith v. Corcoran, 7 id. 46 ; Nancarrow v. Weathersbec, 6 Mart. Lou. Rep. 
N. S. 347. 

In Indiana, where a statute authorized a town collector of taxes to sell, but was si- 
lent as to a conveyance; held, that he had no power to give a deed, and that a pur- 
chaser under him acquired no title. (Doe, ex dem. Lemon, v. Chunn, 1 Blackf. Rep. 
836.) Quere. 
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In order to make title under a deed of town lands purporting to have been executed 
by the trustees of the town, held, that it was necessary to prove, not only that the per- 
sons signing it were trustees, at the time, but that they constituted a majority of the 
board. (O wings v. lies, 3 Monroe, 236.) See as to deeds by a board or special com- 
mittee of a corporation having a corporate seal, ante, note 889, p. 1286, 7. 

Indentures ot apprenticeship, made by a court of another state, acting under a pe- 
culiar local statute, cannot be received to show a valid binding to service, unless the 
statute under which the proceeding took place be given in evidence. This is requisite 
that the court may see that it warrants the proceeding. (Potter v. Hyndman, 1 Har- 
ringt. llep. 123.) 

The deeds above spoken of must follow the power delegated, and must be adapted 
to its execution. Therefore, where an administrator empowered to sell under a de- 
cree of the probate court in Connecticut, executed a quit claim deed of all his interest , 
&c. ; held, that as he had no interest, the deed was entirely inoperative ; and this 
though the deed recited his power under the decree, described him as administrator, 
and he signed it with that addition to bis name. (Griswold v. Bigelow, 6 Conn. Rep. 
258. Also, per Hosmer, C. J., in Lockwood v. Sturdevant, id. 373, 387. See 4 Kent’s 
Comm. 334, 5.) In respect to this doctrine as to deeds given by an officer of a 
corporation, see Hatch’s lessee v. Barr, 1 Hamm. Rep. 390, 6tated ante, note 889, 
p. 1286, 7. 

One case in Connecticut, went so far as to require, as indispensible to the validity of 
deeds of administrators, under an authority from the probate court, that they should 
set forth, not merely the power in virtue of which the act was done, but show the rea- 
sons or grounds upon which it was granted, as well as the proper exercise of it. 
(Lockwood v. Sturdevant, 6 Conn. Rep. 373.) Hosmer, C. J., who delivered the 
opinion in this case, cites authorities which do not seem to maintain the doctrine he 
advanced. And, in a later case, the court agreed in overruling that decision so far as 
it related to the requisites of the deed. (Watson v. Watson, 10 Conn. Rep. 77.) 

It is undoubtedly usual for administrators, in deeds given by them, to recite the pow- 
er under which they act ; though a general reference to it will answer. (Langdon v. 
Strong, 2 Verm. Rep. 234.) And, it seems, where no power is recited or referred to 
specifically and directly, the deed will be good, if a sufficient power be shown to have 
existed. . (Id. p. 255. Griswold v. Bigelow, 6 Conn. Rep. 269, per Hosmer, Ch. J., 
citing 1 Hob. 160. 4 Kent’s Comm. 344, 5.) The character, however, in which the 
person giving the deed acted, should appear on its|face. (Semble, Langdon v. Strong, 
supra. Inman v. Jackson, 4 Greenl. Rep. 248. Watson v. Watson, 10 Conn. Rep. 
77, 87.) And, in New-York, where an executor or administrator sells under an or- 
der of the surrogate, he is required by statute, to set forth in the conveyance, at large, 
the original order authorizing a sale, and the order confirming the same and directing 
the conveyance. (2 R. S. 44, 2d ed. § 31.) 

The deed of a collector of taxes need not set forth a compliance with the statute, as 
to the acts to be done by him before giving the deed. It seems enough, that the char- 
acter in which he professes to give the deed appear. (Said in Inman v. Jackson, 4 
Greenl. Rep. 248. See Hickman v. Skinner, 3 Monroe, 211.) 

A sheriff’s deed, it has been said, should show some authority for selling, and its 
character. (Per Edmonds, senator, in Jackson, ex dem. Webb, v. Roberts’ ex’rs. it 
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Wend. 4S5.) It has been held, however, that a recital of the execution is no neces- 
sary part of a deed ; and hence, that a niis-recital or mere variance will not vitiate, If 
a sufficient power to sell be in fact proved. (Jackson, ex dem. Martin, v. Pratt, 10 
John. Rep. S81. See McGuire v. Kouns, 7 Monroe, 386 ; Glasgow’s lessee v. Smith, 
1 Tenn. Rep. 144, 149.) So as to the judgment. (Jackson, ex dem. Hill, v. Stree- 
ter, 5 Cowen’s Rep. 529.) As to contradicting the recital of the power in a sheriffs 
deed, see Jackson, ex dem. Webb, v. Roberts’ ex’rs. 11 Wend. 422. In respect to 
these recitals in New Jersey and Tennessee, see Den v. Downam, 1 Green's Rep. 141, 
2. Rogers v. Jennings’ lessee, 3 Yerg. 308. 

One reason given by Daggett, C. J., in Watson v. W atson, 10 Conn. Rep. 77, su- 
pra, why nothing more is requisite than that the deed of an executor, &c., should iden- 
tify the order, and exhibit the capacity in which the grantor acted, is, that this ans- 
wers every valuable purpose ; inasmuch as if a more extended recital were demanded, 
it would not supersede the necessity of proving the facts. Such seems to be the gen- 
eral doctrine. The recital of the power is not evidence, except upon the same princi- 
ples which govern in respect to recitals in other cases. (See id. ; also, Inman v. Jack- 
son, 4 Greenl. Rep. 248 ; Harlow v. Pike, 3 id. 440.) See ante, note 869, p. 1235, et 
seq. So as to recitals in the deed of a collector of taxes. (Inman v. Jackson, 4 Greenl. 
Rep. 248. Williams v. Peyton’s lessee, 4 Wheat. Rep. 77. Jackson, ex dem. Cook, 
v. Shepard, 7 Cowen’s Rep. 88. Jackson, ex dem. Watson, v. Esty, 7 Wend. 148. 
Harlow v. Pike, 3 Greenl. 440. Smith v. Corcoran, 7 Lou. Rep. (Curiy) 50. Michie 
v. Mullin’s lessee, 5 Hayw. 90.) In respect to recitals in deeds of slierifls, we have 
before remarked, that they do not supersede the necessity of proving the power under 
which he aeted, viz., the judgment and execution. (See ante, note 738, p. 1081 ; Per 
Walworth, -chancellor, 11 Wend. 425 ; Per Edmonds, senator, id. 433, 4, 5,6, 7; 
Per Seward, senator, id. 439 ; Rogers v. Jennings’ lessee, 3 Yerg. 308.) 

We have seen ante, note 882, p. 1269, that in the case of ancient deeds, admissi- 
ble as such, without proof of execution, the power under which they were given will 
be presumed. This principle, however, has been held not to apply to instances where 
the power is matter of record ; (e. g.) deeds given under the order of a court ; (Green 
v. Blake, 1 Fairf. Rep. 16, 18 ;) grants by a legislative committee, &c. (Tolman v. 
Emerson, 4 Pick. 160, 162.) 

In respect to the presumptions allowed in favor of the acts of sheriffs, and other 
mere ministerial officers, after their power has been shown, see ante, note 298, p. 
293, 4; Rogers v. Jennings’ lessee, 3 Yerg. 308; Reeder v. Barr, 4 Hamm. 
Rep. 459. 

As to presumptions arising from lapse of time, possession, &c., in favor of titles de- 
rived under sales, like those above spoken of, generally, see ante, note 311, p. 355, et 
seq., and particularly at p. 361, 2, 3, et seq. 
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NOTE 892— p. 47$. 

See ante, note 695, p. 1030, and id. p. 1027, et seq., as to the conformity which must 
exist between the submission and the award, generally. See also Smith v. Spencer, 
t McCord’s Ch. 92; McCullough v. Myers, Hard. 197. 

At p. 1033, 4 of that note, we saw, that the power of the arbitrators having been 
once executed by making and publishing an award, it is at an end, and they have no 
right to make another. See, to the same point, Lansdale v. Kendall, 4 Dana, 613 ; 
Martin v. Oneal, 2 Litt. Rep. 54 ; Cleveland v. Dixon, 1 J. J. Marsh. 228. Nor can they 
alter the one made. (Caldwell on Arb. 69, 70.) Further, in respect to the validity 
of awards as depending upon various circumstances, see the note above referred to ; 
also Thomas v. Harrop, 1 Sim. fit Stu. 524 ; Haggett v. Welsh, 1 Sim. 134. A submis- 
sion by a husband of a controversy concerning his wife’s land, can only affect hti inter- 
est. (Milner v. Turner’s heirs, 4 Monroe, 247. See ante, note 695, p. 1035.) 


NOTE 893— p. 473. 

S. P. Pedler v. Paige, 1 Mood. St Rob. 258. 


NOTE 894— p. 473. 

A party may call a subscribing witness interested against him so as to exclude him 
from testifying, and compel hitoto give evidence ; (Price v. Wood, 7 Monroe, 228;) 
but he ia not obliged to do so. He may show his interest, and then resort to proof of 
his hand- writing. (See ante, note 881, p. 1265, etseq.) And where the witness’ interest 
is in favor of the party, he may do the same thing. He is not obliged to call him in or- 
der to see whether the other party will object. (Crowell v. Kirk, 3 Dev. 357, per 
Ruffin, J.) But the incompetency of the witness must be shown. The court have 
no right, on inspection and from the identity of name merely, to infer that the subscri- 
bing witness is a party to the instrument, and allow evidence of his hand- writing. 
(Jackson, ex dem. Bowman, v. Christman, 4 Wend. 277, 8, 283.) 


NOTE 895— p. 473. 

It is to be presumed, in the first instance, that the subscribing witnesses were pres- 
ent, and attested all that their signature to the instrument purports. (See Sigfried 
v. Levan, 6 Serg. fit Rawle, 311 ; Whitaker v. Salisbury, 15 Pick. 544.) Hence, they 
cannot be dispensed with, on the mere suggestion of the party that they know oothing 
of the execution. (See Whitaker v.JSalisbury, supra.) But where there was distinct 
evidence that they were not present at the execution, and not the slightest probability 
that their testimony could throw any light on that question, the court allowed the ex- 
ecution to be proved, as if the instrument had not been attested. (Taylor v. Meekly, 
4 Yea tea’ Rep. 79.) See Harding v. Cragie, 8 Verm*. Rep. 501, 508. 
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The circumstances enumerated in the text have been very uniformly held sufficient 
to dispense with the subscribing witnessess. 

Where the absence of the subscribing witness is relied on, it is not necessary that he 
should be out of the country ; but, absence beyond the process or jurisdiction of the 
court, is enough to allow a resort to inferior evidence. (Clark v. Sanderson, S Binn. 
Rep. 192. Jackson, ex dem. Edson, v. Gager, 5 Co wen’s Rep. 883. M’Pherson v. 
Rathbone, II Wend. 98, 9. Pelletreau v. Jackson, id. 123. S. C. in error under title 
ofJackson, ex dem. Va rick, v. Waldron, 13 id. 178. Hotner v. Wallis, 11 Mass- 
Rep. 309. Sluby v. Champlin, 4 John. Rep. 461. Engles v. Bmington, 4 Yeates’ 
Rep. 345. Hempstead v. Bird, 2 Day’s Rep. 293. Ungles v. Graves, 2 Blackf. 
Rep. 191.) In North Carolina it has been held, that a mere temporary absence will 
not answer, even though the witness be sick also. (Gordon v. Payne, Martin’s N. 
Car. Rep. 72. Harvey v. Jones, id. 41.) It is not required that a commission be sent, 
if the witness is out of the state, or at any place where his personal attendance before 
the commissioners cannot be enforced. (See the cases supra, particularly Clark v. 
Sanderson, and what is there said by Yeates, J., at p. 196, 7 ; also Irving v. Irving, 2 
Hay w. Rep. 27, 8 ; Sentney v. Overton, 4 Bibb, 445 ; Den v. Van Houten, 5 Halst. 
Rep. 270; Jones v. Cooprider, 1 Blackf. 47 and note (1) at p. 48, 9; Ford v. Hale, 1 
Monroe, 23; Barfield v. Hewlett, 4 Miller’s Lou. Rep* 118; Crouse v. Duffield, 12 
Mart. Lou. Rep. 539 ; Lynch v. Postlethwaite, 7 id. 69, 209.) Otherwise, in Ver- 
mont, where the witness’ residence is known, and he lives within a reasonable dis- 
tance from the place of trial. (Rich v. Trimble, 2 Tyl. Rep. 349.) A similar doc- 
trine has been held in Tennessee. (Love v. Payton, 1 Tenn. Rep. (Overton) 255, 
Shepherd v. Goss, id. 487.) But, in the latter state, the rule is now in accordance 
with the general course of adjudication in other states. (Stump v. Hughes, 5 Hayw. 
Rep. 93. Irving v. Irving, 2 id. 27, 8.) In a case of absence from tbe 6tale, you may, 
in general, resort at once to the next best evidence. But, if the witness is in the state, 
so that you can oblige him to appear before the commissioners, it is otherwise. 
(Hautz v. Bought, 2 Ser. & Rawle, 349.) In New- York, where the trial was in On- 
ondaga county, and a subscribing witness was in Duchess, who, from age and ill 
health, was shown incapable of attending as a witness, held, that the instrument could 
not be established by proof of the witness’ hand-writing; but his examination under 
an order of the court, or under the statute, should have been taken, as then he might 
have been cros»examiued. (Jackson, ex dem. Bond, v. Root, 18 John. Rep. 60.) 

If there is ground for presuming that the witncs.s’ absence from the state is collusive 
and was procured by the party in order to be let in to give secondary evidence, the 
testimony of the witness will not be dispensed with. (See per Tilghman, C. J., and 
Yeates, J., in Clark v. Sanderson, 3 Binn. Rep. 195, 198.) 

If the witness cannot be found upon dilligent enquiry, it is the same as if he were 
proved dead or technically absent. (Clark v. Sanderson, 3 Binn. Rep. 192. Jackson, 
ex dem. Edson, v. Gager, 5 Cowen’s Rep. 383. Jackson, ex dem. Woodruff, v. Co- 
dy, 9 id. 140. Ingram v. Hall, 1 Hayw. Rep. 207. Jackson, ex dem. Bond, v. Root, 
18 John. Rep. 60, 66. Whiitemore v. Brooks, 1 Greenl. Rep. 59, 60. Sluby V. 
Champlin, 4 John. Rep. 461. Baker v. Blount, 2 Hayw. Rep. 404. Jackson, ex 
dem. Lansing, v. Chamberlain, 8 Wend. 620. Note, to Jones v. Cooprider, I Bkckfi 
Rep. 49. Spring v. South Carolina Ins. Co. 8 Wheat. 269.) 
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What shall amount to dilligent enquiry is a question to be decided by the court, and 
depends so much upon the circumstances of each oase, that no rule very generally ap- 
plicable can be laid down with regard to it. The principle to be extracted from the 
cases seems to be, that the court must be satisfied that a dilligent and bona fide search 
for the subscribing witness, has been made. (Per Tracy, senator, in Jackson, ex 
dera. Varick, v. Waldron, 13 Wend. 199.) The rules and practice of the courts leave 
this point with some latitude of discretion. (Per Kent, C. J., in Jackson, ex dera. 
Livingston, v. Burton, 1 1 John. Rep. 65.) But this means a sound legal discretion — 
a discretion itself the subject of review. (Per Tracy, senator, Jackson, ex dem. Var- 
ick, v. Waldron, supra.) The requisition for the subscribing witnesses is not, however, 
to be pushed beyond a reasonable extent ; and if the party show that he has neglected 
nothing in the way of search, enquiry, &c., which afforded a rational hope of pro- 
curing them, this is all that the law will exact. (Conrad v. Farrow, 5 Watts’ Rep 
537.) 

In the followingcasesit was held that due dilligencc had been used : — Where enqui- 
ry appeared to have been made for the subscribing witness to a bond, at the house of 
the obligor and obligee, without being able to obtain any intelligence of such a person. 
(Cunliffe v. Sefton, 2 East, 183.) So, where proof was adduced that dilligent inquiry 
was made at the witness’ usual residence, and that the inquirer was told, as well there 
as by the witness’ father, that he had absconded to avoid his creditors and was not to 
be found. (Crosby v. Percy, 1 Taunt. Rep. 364.) Also, where it appeared that the 
witness had been a pauper in R., and that inquiry had been made there of the select- 
men, overseers of the poor, and others, who said that the witness had gone to see his 
relations in C., out of the state; it being shown further by another witness that, 
* about eighteen days before, be saw the attesting witness get into a stage, and under- 
stood he was going to C. (Dudley v. Sumner, 5 Mass. Rep. 444.) So where, a fort- 
night before the trial, fruitless inquiry was made of the clerk and agent of the witness; 
five or six days before the trial, a like inquiry was made at his house, of his wife and 
servant, but without obtaining any information ; and a bailiff from whom the witness 
had escaped swore that he had searched and could not find him, (Morgan v. Mor- 
gan, 9 Bing. 359.) And where it was shown that the witness had been enquired af- 
ter, at the request of the attorney, (by one who knew him, but who had not seen him 
for eighteen months,) at coffee-houses, and other places where he thought lie might 
hear of him, and without success; held sufficient, without showing inquiry made of the 
parties who executed the agreement. (Evans v. Curtis, 2 Carr. &, Payne, 296.) 
Where it appeared that a witness once resided at a particular place within the juris- 
diction of the court, several years ago, faithful and fruitless inquiries made there, to 
ascertain where she removed to, have been held sufficient. (Pelletreau v. Jackson, 11 
Wend. 110, 112, 123. See S. C. on error under title Jackson, ex dem. Varick, v. 
Waldron, 13 Wend. 178.) 

Sometimes the witnesses’ past residence at any one period cannot be identified. A 
party finds names subscribed to the attestation clause, without a visible ligament of 
connection with any thing else in the known world. This is apt to be so in regard to 
old transactions ; and it may, sometimes, be so too with those of more recent date. In 
such cases, where no particular avenue to a knowledge of them promises to be more 
productive than another, it is hard for a party to determine what to do. Clearly at 
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most, nothing more would be required of him than that he should go where the instru- 
ment was executed, if he can ascertain the place, or where the party or parties execu- 
ting it resided, and, if he was unsuccessful in his inquiries, that would seem sufficient. 
(See Jackson, ex dem. Woodruff, v. Cody, 9 Cowen’s Rep. 140.) See M’Gennis v. 
Allison, 10 Ser. & Rawle, 199; Anon. Godbolt, 326 ; Gresl. Eq. Ev. 178. In Jack- 
son, ex dem. Woodruff, v. Cody, supra, the inquiry was, principally, at the place where 
the deed described the grantor as residing; and there was also an advertisement in- 
serted in a newspaper of that place ; and nothing appearing to show that further in- 
quiry would have been likely to prove availing, it was deemed sufficient. The adver- 
tisement in the newspaper was probably well enough, but not necessary. (See per 
Le Blanc, J., in Cunliffe v. Sefton, 2 East, 183, 188; Per Mansfield, C. J., in Crosby 
v. Percy, 1 Taunt. Rep. 365, 6.) If the person enquiring, in such case, should ascer- 
tain that the witness resided or was seen at some subsequent period, at a particular 
place, enquiry should doubtless appear to have been made there, if that was within 
the jurisdiction of the court, and there was no evidence that the witness had left6uch 
place ; but if he only received vague information, such as, that a person of that name 
had left, and “ gone down the river,” or “ over the mountain,” &c., it will not be re- 
quired that he should have followed him. (Conrad v. Farrow, 5 Watts’ Rep. 536. 
537, 8.) See Whittemore v. Brooks. 1 Greenl. Rep. 59. Where enquiry was made 
among the former acquaintances of the witness, fourteen miles from where she was 
last known to live, who had not heard of her for thirty years, and it appeared that the 
family in which she resided had left the state many years ago; held, that a reasonable 
presumption of her death or absence was made out ; though enquiry at the place of her 
last known residence would have been more satisfactory .(Jackson, ex dem. Lansing, 
v. Chamberlain, 8 Wend. 620, 623, 4.) In Cooke v. Woodrdvv, 5 Cranch, 13, the # 
subscribing witness “ had, upwards of a year ago, left the district of Columbia be- 
fore he left he declared his intention of going “ to the northward, that is to say, to 
Philadelphia or New-York, and said he had a wife in New- York.” The witness went 
from said district to Norfolk ; when he got there, he declared he should go on farther 
south, but where was not known ; and the person testifying to these facts, said he had 
not heard of the subscribing witness for the last twelve months. The cause was tried 
in the circuit court of the district of Columbia ; and besides what is stated above, it 
was shown that a subpoena had issued to the marshal of the district, and that the 
marshal could not find the witness in the district. The circuit court refused to al- 
low inferior evidence to be given under these circumstances, which decision was af- 
firmed on error; and per Marshall, C. J., who delivered the final opinion — “ In the 
present case, it does not appear to the court that the testimony of the subscribing wit- 
ness could not have been obtained, if proper dilligence had been used for that pur- 
pose. It does not appear that the witness had ever left Norfolk. It is not stated 
that any inquiry concerning him had been made there. If such inquiry had been 
made, and he could not be found, evidence of his hand-writing might have been per- 
mitted.” (Id. p. 14.) In Warded v. Fermor, 2 Camp. Rep. 282, a person who had 
been clerk to the witness swore, that the latter disappeared about a year ago, and 
had not since been heard of; another swore that he had repeatedly called at the wit- 
ness’ office in Seething Lane, without being able to learn any tidings of him. But no 
evidence was given of an inquiry at the house the witness had occupied at Sydenham* 
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Lord Ellenborough said it was possible ihe witness might have been shut up there all 
the time, and that his attendance might have been enforced by a subpoena; and there- 
fore refused to allow inferior evidence without some further account of him. (Id. 
283, 4.) 

The party should make his enquiry and search in proper season. (See Mills v. 
Twist, 8 John. Rep. 121, stated infra.) He should likewise, in order that there may 
be no doubt as to the bona tides of the search, carry with him a subpoena. (See 
Whittemore v. Brooks, 1 Greenl. Rep. 59.) But, where the only subscribing witness 
to a receipt had made a deposition, and seven days before the trial went out of the 
jurisdiction of the court, not having been subpoenaed, but without the party being ap- 
prised of his intention; held, that his hand-writing might be proved. (Hamilton v. 
McGuire, 2 Serg. & Rawle, 478.) Otherwise, it seems, where there is ground for 
supposing collusion between the witness and the party seeking to introduce the infe- 
rior evidence. (See Gresl. Eq. Ev. 178, 9; also infra.) 

The necessity of an actual inquiry may be superseded by presumptions arising from 
the circumstances. Thus, where an attested instrument was executed out of the 
3tate, the court presumed the witnesses resided there, and allowed inferior proof. 
(Barfield v. Hewlett, 4 Mill. Lou. Rep. 118. Crouse v. Duffield, 12 Mart. Lou. Rep. 
539.) In a case tried in J812, where a deed executed at New-York 44 years previ- 
ous, to which A. & M. were subscribing witnesses, was offered, and S., a merchant 
of N. Y., testified that he had lived in that city before and since the date of the deed, 
that he knew A., whose hand-writing he identified, but did not know M., and had 
made no inquiry after him ; held, that the impossibility of procuring the witness might 
be presumed. (Jackson, ex dem. Livingston, v. Burton, 11 John. Rep. 64.) In 
Wardell v. Fermor, 2 Campb. 282, proof of a commission of bankruptcy against the ; 
witness, and that he had not surrendered, though the commission had issued twelve 
months before, was held sufficient, prima facie, to allow secondary evidence. “ As 
W., (the witness) did not appear to his commission,” said Lord Ellenborough, “I 
must presume he was out of the kingdom. Had he been at S. (the witness’ last resi- 
dence,) at the time fixed for his surrender, I must suppose he would have surrendered, 
to save himself from a capital felony.” (Id. 284, 5.) But, where the enquirer swore 
he had learned that the attesting witness kept out of the way to avoid an arrest; held, 
not sufficient, though he was the son of the opposite party. (Pytt v. Griffith, 6 Moore, 
538.) See note to Booker v. Bowles, 2 Blackf. 93. 

In some cases the courts, in determining the amount of dilligence to be required in 
searching for the witness, seem to have placed stress on the circumstance that the pa- 
per attested by him was comparatively unimportant in the cause. (See per Mansfield, 
C. J., delivering the opinion in Crosby v. Percy, 1 Taunt. Rep. 364, 5, 6. Gresl. Eq. 
Ev. 178.) But in Wardell v. Fermor, 2 Camp. Rep. 282, 284, Lord Ellenborough 
said, in allusion to the dictum in Crosby v. Percy, supra, “ I am disposed to treat 
whatever falls from the learned chief justice of the common pleas with the greatest re- 
spect ; but I do not see how secondary evidence is to be admitted or rejected accord- 
ing to the nature of the deed to be proved. It must depend upon the possibility of 
procuring the attendance of the attesting witness ; not upon the testimony he is likely 
to give.” See also, McConnell v. Brown, Litt Sel. Cas. 461, 2, 3, stated ante, 
note 878, p. 1264. 
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An evident design of the witness fraudulently to withhold bis testimony from the 
party requiring it, will, many times, be a circumstance of considerable importance, 
in determining whether further efforts to procure him should have been made. (Ba- 
ker v. Blount, 2 Hayw. Rep. 404.) See Kay v. Brookman, 3 Carr. & Payne, 555; 

Burt v. Walker, 4 Barn. & Aid. 697; Gresl. Eq. Ev. 178. Particularly if there be 
ground for supposing collusion between the witness and the party against whom he is 
to testify. (Mills v. Twist, 8 John. Rep. 121. Hill v. Phillips, 5 Carr. & Payne, 
359. Gresl. Eq. Ev. 178.) Indeed, if it be shown that the witness is kept out of the 
way, at the instance of such party, this would seem of itself, a sufficient ground for al- 
lowing the other side to prove the witness’ hand-writing. (See per Borough & Park, 
Js., in Pytt v. Moore, C Moore, 539; Per Heath, J. in Gibson v. Minet, 1 H. Black. 
623 ; Per Haywood, J. in Ingram v. Hall, 1 Hayw. Rep. 207.) But this will not be 
presumed from the mere fact that the witness is the son of the party against whom 
he is sought to be used. (Id.) Where the witnesses were the defendant’s sons, (one 
of whom, however, was of age, and not living with him,) and the plaintiff did not at- 
tempt to subpoena them till the day previous to the circuit, when he inquired of the de- 
fendant concerning them, who told him that they had gone on a journey a few days 
before to the west, which was false, one of them having been seen at his house on the 
same day or the night previous ; held, that these facts were not sufficient to lay a 
foundation for proving the execution of the instrument bv inferior evidence ; and this, 
notwithstanding an officer had been employed by the plaintiff, who, on the day after 
his interview with the defendant, made dilligent search and could not find the wit- 
nesses. These facts, say the court, would have been a sufficient excuse for not bring- 
ing on the trial; and might, perhaps, be ground for a rule to help the party, if the 
same deception should be repeated. They speak ofCunliffe v. Sefton, and Crosby v. 
Percy, supra, as the strongest in favor of a relaxation of the rule, but regard them as 
by no means reaching the principal case; for in the latter, timely and sufficient dilli- 
gence was not shown. (Mills v. Twist, 8 John. Rep. 121.) See Pytt v. Griffith, 6 
Moore, 533. 

The enquiry must be bona fide. Where there is reason to suspect collusion between 
the party seeking to give secondary evidence, and the witness, a rigid account of him 
will be required. (See per Tilghman, C. J. , and Yeates, * J. in Clark v. Sanderson, S 
Binn. Rep. 195, 198; Crosby v. Percy, 1 Taunt. S65.) 

Parlies to the suit, and persons interested, according to the rule almost universally 
recognized in the United States, are competent to testify on the question of due search, 
absence, death, &c., as to a subscribing witness; and, indeed, in respect to most of 
the facts necessary for the admission of evidence of the subscribing witness’ hand-wri- 
ting. Interest, or the fact of the person called being a party to the record, cannot, in 
general, operate as a ground of exclusion, if he is competent in other respects. (See 
the cases cited ante, note 122, p. 133, also, ante, note 861, p. 1217, 1218.) 

The rule as to the nature of the testimony admissible with a view of proving the 
death, absence, &c., of the subscribing witnesses, will not, we apprehend, be found ma- 
terially different from that which prevails where similar facts are required to be es- 
tablished in other cases. How far hearsay may be received on these preliminary 
questions, does not appear to be very accurately defined in any of the numerous de- 
cisions under this head. They generally exhibit, however, a good deal of latitude in 
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this particular, allowing the person making search for the witness to detail nearly eve- 
ry thing which he was told by those of whom he inquired. The case of Doe, ex dem. 
Johnson, v. Johnson, 2 Chitt. Rep. 196, speaks directly to this point. There, evi- 
dence was given of the witness having gone to sea upwards of twenty years ago, and 
that he had not since been heard of, except that some time back he called on his broth- 
er ; the party also showed that the brother had been applied to, and that he said he 
knew nothing ofit. Garrow, B., who tried the cause, adjudged the evidence insuffi- 
cient to admit proof of hand-writing, and a verdict was taken with liberty to move to 
set it aside. Phillips accordingly moved; and referred to Crosby v. Percy, supra, to 
show that the brother’s answer, upon enquiry of him, was admissible. But, per Lord 
Ellenborough — “ The answer in that case was that a party had absconded to avoid 
his creditors; besides which, other circumstances induced the court to admit seconda- 
ry evidence; here, the evidence of what the brother said clearly could not have been 
received, since it was a fact; but the evidence that enquiries were frequently made, 
and the parties knew nothing of the man, might certainly have been admitted.” (Id. 
197.) Phillips further contended that, in cases of written instruments, evidence is al- 
ways given of answers to enquiries as to the existence of papers, and of search made 
after them. But by the Court: “ The evidence of what the brother said cannot cer- 
tainly be admitted, whilst the brother himselfcould have been called. The only evi- 
dence admissible, is the general evidence that unsuccessful enquiries were made, but 
not the particular facts.” The evidence was held sufficient, however, independent of 
the brother’s answer. (See S. C. somewhat differently stated at p. 474, of the text, 
in note. And see also per Cowen, J., in Vandyne v. Thayer, 19 Wend. 162, 165.) 
Where general answers to enquiries made concerning a person are given in evidence, 
it is doubtless proper for the other side to go into particulars, and show precisely what 
answers were given, so as to test the bona fides'anddilligence of the search. Further 
on this subject, see the notes under the head of hearsay. 


NOTE 896 — p. 474. 

1 Stark. Ev. 827, 6th Am. cd. See Love v. Payton, 1 Tenn. Rep. (Overt.) 255. 

The subject of the text viz., what will be sufficient to dispense with the necessity of 
producing subscribing witnesses so as to allow you to prove their hand-writing, may re- 
ceive additional illustration from some cases cited ante, note 441, p. 576, 7, 8. See al- 
so, anti notes 654, 5, p. 933. 


NOTE 897— p. 474. 

In cases proper for resorting to the hand writing of the subscribing witness, the 
presumption in general is, that what he has attested did take place ; and hence, proof 
of his hand writing will, ordinarily, make out the execution sufficiently to allow the 
instrument to be read in evidence. (Sigfried v. Levan, 6 Serg. & Rawle, 311. Mil- 
ler’s estate, 8 Rawle, 317, 318. Pelletreau v. Jackson, 11 Wend. 110. McPherson 
v. Rathbone, id. 96. Lush v. Druse, 4 id. 313. Ingram v. Hall, 1 Hayw. Rep. 207. 
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Somerville v. Sullivant, 1 Call’s Rep. 560, 561. Jacksoo, ex dem. Varick, v. Wal- 
dron, IS Wend. 178. Carroll v. Norwood, 1 Harr. & John. 174, 175. Ross v. 
Gould, 5 GreenL Rep. 204. Whittemore v. Brooks, 1 id. 63, note. Mott v. Dough- 
ty, 1 John. Cas. 230. Sluby v. Champlin, 4 id. 461. Jones v. Brinkley, 1 Hayw. 
Rep. 20. Jones v. Blount, id. 238. Lautermilch v. Kneagy, 3 Serg. & Rawle, 202. 
Hamilton v. Marsden, 6 Binn. Rep. 45. Smith v. Chamberlain, 2 N. Hamp. Rep. 
440. Parker’s ex’rs v. Fassit, 1 Harr. &. John. 337. Jackson, ex dem. Bond, v. 
Root, 18 John. Rep. 60, 66. Murdock v. Hunter’s rep’s, 1 Brock. Rep. 135. Gil- 
liam's adm’r v. Perkinson’s adm’r, 4 Rand. 325. Farnsworth v. Briggs, 6 N. Hamp. 
Rep. 561. Clark’s lessee v. Courtney, 5 Peters’ Rep. 3 1 9. Den v. Van Houten, 5 
Halst. Rep. 273. Patterson v. Tucker, 4 id. 322. Winn v. Patterson, 9 Peters’ Rep. 
674, 675, 676.) How far the rule will need to be qualified, as it respects deeds, 
where the instrument does not purport in the body of it, or in the attestation clause, to 
have been sealed, and the only evidence of an intent to seal is an ink scroll opposite 
the party’s name, may be gathered from several cases, ante, note 8S4, p. 1277 et seq. 

Before being allowed to prove the instrument by evidence of the witness’ hand 
writing, the non-production of all the witnesses, if there be more than one, must be 
duly accounted for. (Jackson, ex dem. Edson, v. Gager, 5 Cowen’s Rep. 383. 
Davison’s lessee v. Bloomer, 1 Dali. Rep. 123. Jackson, ex dem. Woodruff, v. Cody, 
9 Cowen’s Rep. 140. Jackson, ex dem. Bond, v. Root, 18 John. Rep. 60. Hautz 
v. Rough, 2 Serg. &, Rawle, 349. Whittemore v. Brooks, 1 Green). 57, 59. Shep- 
herd v. Goss, l Tenn. Rep. 487. 1 Stark. Ev. 328, 6th Am. ed. Jackson, ex dem. 

Bowman, v. Christman, 4 Wend. 277. Stump v. Hughes, 5 Hayw. Rep. 93. Jones 
v. Coopridcr, 1 Blackf. Rep. 47, 49, note (1.) Booker v. Bowles, 2 id. 90.) 

Where all the witnesses to a deed or other instrument are dead, or absent, &c., there 
being several, proof of the hand writing of one of them will, prima facie, suffice to al- 
low the instrument to be read. (Jackson, ex dem. Woodruff, v. Cody, 9 Cowen’s 
Rep. 140. Fitzhugh v. Croghan, 2 J. J. Marsh. Rep. 434. Jackson, ex dem. Liv- 
ingston, v. Burton, 1 1 John. Rep. 64. Dudley v. Sumner, 5 Mass. Rep. 444. Jack- 
son, ex dem. Bond, v. Root, 18 John. Rep. 60. McFerran v. Powers, 2 Serg. & 
Rawle, 44. Jackson, ex dem. Boyd, v. Lewis, 13 John. Rep. 504. 1 Stark. Ev. 

323, 6th Am. ed. Jones v. Cooprider, 1 Blackf. Rep. 49, note (1.) Kelley v. Dun- 
lap, 3 Pennsylv. Rep. 136. See Mott v. Doughty, 1 John. Cas. 230; Hamilton v. 
McGuire, 2 Serg. & Rawle, 478 ; Kingwood v. Bethlehem, 1 Green’s Rep. 226, 227; 
Coulson v. Walton, 9 Peters’ Rep. 62; Jackson, ex dem. Lansing, v. Chamberlain, 3 
Wend. 620.) Otherwise, however, in South Carolina, (Sims v. De Graffenreid, 4 
McCord, 253, and see the cases infra, cited from the reports of that stale ;) in Ken- 
tucky, (semble, Robards v. Wolfe, 1 Dana, 155, stated infra;) and Louisiana. 
(See infra.) 

The authentication of an instrument in this way, whether by proof of the hand 
writ ing of one or all of the attesting witnesses, though sufficient generally to allow it 
to go to the jury, is by no means conclusive upon them ; (Sumerville v. Sullivant, 1 
Call’s Rep. 560 ;) for if there are suspicious circumstances, casting doubt upon the trans- 
action, they may not be satisfied by the testimony; and hence, it is strongly recom- 
mended that proof of the hand-writing of the party be superadded. (See per Tilgh- 
man, C. J., in Clark v. Sanderson, 3 Binn. Rep. 192, 195, 196; also per Walworth, 
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Chancellor, and Tracy, Senator, in Jackson, ex dem. Varick, v. Waldron, 13 Wend. 
183, 184, 197, 198; Bell v. Cowgell, 1 Aahm. Rep. 7 ; Hamilton v. Marsden, 6 Binn. 
45 ; Lautermilch v. Kneagy, 9 Serg. &. Rawle, 909 ; Hamilton v. McGuire, 9 id. 
478;. Murdock v. Hunter’s rep’s, 1 Brock. Rep. 135, 140, etseq.; Spring v. The 
South Carolina Ins. Co., 8 Wheat. 968 ; Farnsworth v. Briggs, 6 N. Hamp. Rep. 
561 ; Ungles v. Graves, 9 Blackf. Rep. 191.) In Maryland, it is said to be “ usual” 
to add proof of the hand- writing of the party to that of the subscribing witnesses. 
(Handy v. The State, 7 Harr, fc John. 49.) Though this seems not indispensable. 
(Carroll v. Norwood, 1 id. 174.) Where the witness’ hand-writing cannot be very 
satisfactorily proved, or where he is a marksman merely, it is then, doubtless, neces- 
sary to prove the hand-writing of the party, or other circumstances equivalent. (See 
Nelius v. Brickell’s adm’r, 1 Hayw. Rep. 19; Engles v. Bruington, 4 Yeates’ Rep. 
346 ; Gilliam’s adm’r v. Perkinson’s adm’r, 4 Rand. 325 ; Gregory v. Baugh, id. 636, 
per Green, J.) 

Where there is fair ground for a dispute as to the identity of the party executing, 
proof beyond that of the hand-writing of the subscribing witnesses may become neces- 
sary. (See the text, at p. 474, 475, and the next succeeding note.) In a recent case 
in Kentucky, an action was brought on an injunction bond, to which the defendant 
pleaded non est factum ; the bond was attested by the clerk, and it became a ques- 
tion, whether the attestation of the clerk did not prove the bond : the court held it did 
not. But even were it otherwise, they said, and the attestation was to be considered 
so far official as to prove the signature to be genuine, that does not identify the de- 
fendant, and prove him the person who executed. For, there may be two men of the 
same name. The defendant ought not to be required to prove he was not the person 
who executed, fee. (Robards v. Wolfe, 1 Dana’s Rep. 155.) Quere, however. 
Most of the American cases, supia, when they have either required or recommended 
proof beyond the hand- writing of the witnesses, have done so upon the ground, that it 
would furnish additional assurance of execution ; and not with a view to the identity 
of the party. Indeed, so far as merely identifying the party was concerned, courts 
have usually assumed, that identity of name was sufficient* in the first instance, as 
presumptive evidence of identity of person. And so are the majority of the English 
cases, notwithstanding the opinion of Bay ley, J., in Nelson v. Whittal. (See the next 
succeeding note.) Robards v. Wolfe, supra, is the only American case, it is believed, 
where this has been denied. Nor does the reasoning in the case seems to us at all 
satisfactory. It is true, there may be two persons of the same name; and that the 
presumption arising from identity of name may be erroneous and illusory. And the 
same objection could be urged against presumptive or circumstantial evidence in va- 
rious other cases, where it is undeniably admissible, and prirna facie sufficient. 
Where the fact is shown that there is another person of the same name with the par- 
ty who is alleged to have executed the instrument, further evidence might then be 
required. But until this appears, it is difficult to see why the presumption adverted 
to should not stand ; at least so far as to allow the point to be passed upon by the 
jury. (See Atchinson v. McCullock, 5 Watts* Rep. 13; Jackson, ex dem. Shultz, v. 
Goes, 13 John. Rep. 518 ; Jackson, ex dem. Woodruff, v. Cody, 9 Co wen’s Rep. 140, 
149, 150; Jacksoo, ex dem. Bogert, v. King, 5 id. 937.) 
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Id South Carolina, proof of the hand- writing of the party, roust be added to that of 
the subscribing witnesses, and, in general, proof of the hand-writing of all the wit- 
nesses is requisite. (Hopkins v. De Graffenreid, 2 Bay’s Rep. 187. Oliphant v. 
Taggart, 1 id. 255. Plunket v. Bowman, 2 McCord’s Rep. 138. Duncan v. Beard, 
2 Nott & McCord, 400. Young v. Stockdale, id. 531. Elwee v. Sutton, 2 Bail. 
Rep. 128. Corneal v. Bickley, 1 McCord, 166. Sims v. De Graffenreid, 4 McCord’s 
Rep. 253. Townsend v. Covington* 3 id. 219. Edgar ads. Brown, 4 id. 91.) But, 
where the maker of a promissory note was a marksman, held, that proof of the hand- 
writing of the subscribing witness was enough. (Burnly ads. Whitaker, 2 Nott & 
McCord, 374.) 

In Louisiana also, proof of the hand-writing of the attesting witness is not suffi- 
cient; the maker’s signature must be authenticated in some way, and this is not done, 
it is said, by proving the hand-writing of the witness or witnesses. (Dismukes v. 
Musgrove, 7 Mart. Lou. Rep. 58, N. S. Barfield v. Hewlett, 4 Mill. Lou. Rep. 118. 
Crouse v. Duffield, 12 Mart. Lou. Rep. 539. Lynch v. Postlethwaite, 7 id. 69.) 
But an exception 'is allowed where the party is a marksman. (Tagiaseo v. Molinari’s 
heirs, 9 Lou. Rep. (Curry) 112.) 

It seems that, in all cases, where the hand-writing of the subscribing witnesses is 
resorted to, for the purpose of establishing an instrument, the opposite party may con- 
trovert the presumption arising therefrom, by showing statements made by them in- 
consistent with their attestation. (See ante, note 520, p. 764 ; also ante, note 533, 
p. 771.) 


NOTE 898— p. 475. 

The American cases on this subject will be found in our next preceding note. The 
English cases are not agreed that any proof is necessary in the first instance, to iden- 
tify the party and connect him with the instrument, beyond what arises from the 
identity of name. Our author’s observations are founded upon what is said by Bay- 
ley, J., in Nelson v. Whittall, 1 Barn. & Aid. 21 : Lord Ellenborough, C. J., and 
Abbott, J., in the same case, obviously inclined to the opinion that nothing more was 
requisite, in the first instance, than merely to prove the hand-writing of the witness. 
The case of Page v. Mann, 1 Mood. & Malk. 79, is to the same effect ; there the 
opinion of Bay ley, J., was cited to show, that something beyond proof of the witness’ 
signature was necessary in order to allow the instrument to be read. Lord Tenter- 
den, C. J., said the practice had been otherwise ; that he had frequently admitted 
evidence of the hand-writing of the witnesses, as sufficient, without other proof. So, 
where the obligor in a bond signed only by his mark, and though there was some 
slight evidence given that the defendant had lived at the place where the bond de- 
scribed the party who executed it as living, no stress whatever was placed upon that, 
hia lordship saying, that if there were no evidence beyond the hand-writing of the 
witness, he would have no doubt of its sufficiency. (Mitchell v. Johnson, id. 176.) 
See also S. P. Kay v. Brookman, id. 286; S. C. 3 Carr. &. Payne, 555 ; Doe, ex dem. 
Wheeldon, v. Paul, id. 613. Hill v. Unett, 3 Madd. Rep. 370, seems to be among 
those authorities which allow proof of the hand-writing of the witness alone, when 
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properly resorted to, to be sufficient, without proof of the party’s signature. Though 
Mr. Starkie has set it down as one going to mark a distinction between cases where 
a witness is dead and where he is living; and as holding, that in the latter instance, 
the hand-writing of the witness merely, will not do; but in the former it will. (1 
Stark. Ev. 328, n. (/.) ; id. 329, n. (fc.)) The witness, however, was there produced, 
and all that the vice chancellor said, was this—" If a witness is dead, it is only neces- 
sary to prove the hand writing of the witness ; but when the witness is alive, he must 
not only prove his own hand-writing ns witness, but he must prove the hand-writing 
of the person who executed the deed,” clearly referring to a living witness, wlio is 
produced, and not to one who, though living, was absent beyond the jurisdiction, so 
as to dispense with his attendance. 


NOTE 899— p. 475. 

If the subscribing witness fails to prove the due execution of the instrument, the pain- 
ty may establish the fact by other evidence. (Whitaker v. Salisbury, 15 Pick. 534, 

543, 4. Sigfried v. Levan, 6 Ser. &. Rawle, 308. Taylor v. Meekly, 4 Yeates’ Rep. 
79. Patterson v. Tucker, 4 Halst. Rep. 322. Miller’s estate, 3 Rawle, 318. 
Boxer v. Rabeth, 1 Gow’s Rep. 175. Boyer v. Norris, 1 Harringt. Rep. 22, 3.) 
Even should the witness deny his attestation, or give evidence tending to disprove the 
execution, (which he is competent to do though he confess his signature, ante, notes 
75, 6, p. 70, 1,) the party may contradict him. (Whitaker v. Salisbury, 15 Pick. 

544. Sigfried v. Levan, 6 Ser. & Rawle, 308. Taylor v. Meekly, 4 Yeates* Rep. 
79. Hall v. Phelps, 2 John. Rep. 452. Handy v. The State, 7 Harr. & John. 42, 48, 
9. Holloway v. Lawrence, 1 Hawks’ Rep. 49, 50. Booker v. Bowles, 2 Blackf. Rep. 
90. Vernon v. Hamraet, 1 Hill’s Rep. 269.) The witness’ hand-writing may be pro- 
ved, notwithstanding his doubt or denial of it ; and this has been called the most usual 
and direct proof ; but, in such case, it ought to be very clear and satisfactoiy. (Pear- 
son v. Wightman, 1 Rep. Const. Ct. So. Car. 336.) And where the hand-writing is 
distinctly proved, the instrument is to be read to the jury, and if they find the fact of 
execution, the court will not disturb the verdict. (Id. Patterson v. Tucker, 4 Halst. 
Rep. 322.) 

The party calling the witness, however, will not be allowed to impeach his charac- 
ter for truth. (Whitaker v. Salisbury, 15 Pick. 544. Brown v. Bellows, 4 id. 194.) 
Though it has been held that he may prove previous contradictory statements of the 
witness. (Brown v. BeHows, 4 Pick. Rep. 179, 187, 8, 194. Cowden v. Reynolds, 12 
Ser. & Rawle, 281. Sigfried v. Levan, 6 id. 308, 314. See Crowell v. Kirk, 3 Dev. 
357, per Ruffin, J.) It is difficult, however, to reconcile the latter cases with the gen- 
eral rule which forbids that a party shall be allowed to impeach his own witness. (See 
on this subject ante, notes 584, 5, 6, pp. 779 to 781, 2 ; also, Whitaker v. Brown, 15 
Pick. 544, 5.) 

Sometimes a subscribing witness when called on can recollect nothing of the execu- 
tion, not even the act of signing by the party, independent of the fact of finding his 
(the wil nest’) name attached to the attestation. It seems to be well settled that, in such 
cases, if the witness, in addition to identifying his signature, can say that he never at- 


Digitized by ^ooQle 



1304 


[Ch. 8. 


Of the Proof of Deeds , Agreements , fyc. 

tested a writing, without seeing it executed, this will amount to very cogent evidence 
of the execution. It furnishes a presumption ranging in principle, along with those 
which arise from artificial habits, of which there are many. (See ante, note 298, p. 
294, 5.) The attestation of the witness, in these and similar instances, has been 
likened to a memorandum, used to refresh his recollection; and, in ascertaining how 
far the witness must go in order to allow the point of execution to be submitted to the 
jury, the reader may be materially aided by several of the cases stated ante, note 528, 
p. 750, et seq., where the general subject of memoranda was considered, and several 
dicta bearing directly upon the present enquiry, introduced. (See particularly at pp. 
751, 2, of that note, and The State v. Rawles, and Collins v. Lemastus, cited at the 
latter page; also, Pearson v. Wightman, 1 Rep. Const. Ct. So. Car. 336; Dan v. 
Brown, 4 Cowen’s Rep. 486, 9.) If the witness recognizes his signature, and says 
that he has no recollection of the fact of its being executed in his presence, but that 
seeing his signature to it he has no doubt he saw it executed ; this has always been 
received as sufficient proof of execution. (Per Bayley, J., in Maugham v. Hubbard, 
1 Mann. &, Ryl. 7. See also, Russell v. Coffin, 8 Pick. Rep. 143 ; per Ewing, C. J., 
in Den v. Downam, 1 Green’s Rep. 142; Merrill v. The Ithica & Owego Rail Road 
Co. 16 Wend. 598; Currie v. Donald, 1 Wash. Rep. 58 ; Denn, ex dera. Gaston, v. 
Mason, 1 Coxe’s Rep. 10, and note at p. 1 1 ; Patterson v. Tucker, 4 Halst. 322,332, 3; 
per Sutherland, J., delivering the opinion, in Jackson, ex dem. Bowman, v. Christ- 
man, 4 Wend. 277, 282; Wheeler v. Hatch, 3 Fairf. 389; Brown v. Anderson, 1 
Monroe, 198.) Accordingly, in Hall v. Luther, 13 Wend. 491, a subscribing witness 
to a bond, given by an under sheriff with sureties, to the sheriff, swore that he remem- 
bered the sheriff was, on the day of its date, taking bonds of his deputies ; that he re- 
collected seeing some of the obligors at the time, but could not say he saw A and B, 
two of them ; he, however, recognized his own hand-writing, and ■presumed he saw 
all the obligors sign or heard them acknowledge it, or he would not have witnessed it; 
held, prima facie sufficient to entitle the instrument to be read in evidence. (See Mill- 
er’s estate, 3 Rawle, 312, 317, 318.) Where one of two subscribing witnesses to a 
deed did not recollect witnessing it, but identified his own hand-writing, and said he 
had no doubt he saw it executed, “ as he was not in the habit of signing his name to 
what he did not see executed ;” it appearing also, that the other witness was out of the 
state, and proof being given of his hand-writing: Held, sufficient to allow the instru- 
ment to go to the jury, unless there was reason to suspect or believe the deed to be a 
forgery. (Russell v. Coffin, 8 Pick. Rep. 143.) A subscribing witness to a warrant 
of attorney swore, that from certain memoranda he found, he was at a given place on 
a particular day, being the day the warrant bore date ; that his name subscribed there- 
to was his own hand-writing ; that the seal appeared to have been taken from an en- 
graving then and still in his possession ; and that, from these circnmstances, he was 
convinced he was present and witnessed the execution of the instrument: This was 
adjudged enough to authorize a jury to pronounce the instrument duly executed, al- 
though the witness had not swore to the person’s hand-writing who was alleged to 
have executed it, nor that the same was executed by such person. It is possible, say 
the court, that the witness may have quibbled, and that he saw the instrument execu- 
ted by some other person than the party; but this approaches so near to perjury, that 
it is not to be presumed in respect to a man of unimpeached character. If his charac- 
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ter had been proved bad, the jury might have disregarded the evidence. (Pigott v. 
Halloway, 1 Binn. Rep. 4S6.) In Collins v. Lemaslers, 2 Bail. Rep. 141, a witness to 
a deed recognised his own signature, and was induced to believe from that circum- 
stance, that it was executed in his presence; he remembered the parties to it being 
together at the time of the supposed execution, but had no recollection of having seen 
them sign, seal, deliver, or of hearing them acknowledge the deed: And held, that 
thia was enough to authorize the deed to go to the jury. The other subscribing wit- 
ness was then called by the opposite party, who swore that one of the parties had not 
signed at the time of the attestation, nor had the witness any recollection of such psrty 
being present at the attestation. Upon this testimony the case was submitted to the 
jury, and they having found in favor of the deed, the court refused to disturb'd!* 
verdict 


NOTE 900— p. 475. 

Such persons are not subscribing witnesses within the meaning of the rule on this 
subject, and therefore need not be produced, nor their hand- writing proved. (See 
ante, note 876, p. 1262, 3.) 

Likewise, where it is shown that the name of the witness was put to the instrument 
by another^ without the witness’ knowledge or assent, he is not to be regarded as an 
attesting witness. (Handy v. The State, 7 Harr. fit John. 49. See also, Allen v 
Martin, 1 N. Car. Law Repos. 373. . 


NOTE 901— p. 476. 

All the cases are agreed that, in the instances enumerated in the text, you may treat 
the instrument, though attested, precisely as if it were unattested, and prove the exe- 
cution by any testimony which would be proper were there no subscribing witnesses ; 
i. e. by proving the hand writing of the maker, his acknowledgments, fitc., See. (See 
per Walworth, chancellor, Jackson, ex dem. Varick, v. Waldron, 13 Wend. 183, 4; 
and per Tracy, senator, id. 196 ; Pelletreau v. Jackson, 1 j id. 123, per Nelson, C. J. ; 
McPherson v. Rathbooe, id. 99, per Savage, C. J- ; Clark v. Sanderson, 3 Binn. Rep. 
192; Handy v. The State, 7 Harr. & John. 42,48, 9; Whitteraore v. Brooks, 1 
Greenl. Rep. 57 ; Duncan v. Beard, 2Nott fit M’Cord,400 ; Halloway v. Lawrence, 
1 Hawks’ Rep. 49, 50; Gilliam’s adm’r. v. Perkinson’s adm’r. 4 Rand. Rep. 525; 
Gregory v. Baugh, 4 id. 636, per Green, J. ; Farnsworth v. Briggs, 5 Peters’ Rep. 
319 ; Miller’s estate, 3 Rawte, 318 ; Bayer v. Norris, 1 Harringt. Rep. 22; Bennet v. 
Robinson’s adm’r. 3 Stewart fit Porter, 229; Raines v. Phillips, 1 Leigh. 483.) So 
in Virginia, where a mulatto is incompetent as a witness; an instrument to which his 
name appears as a subscribing witness, may be proved as though it were nnattested. 
(Gilliam’s adm’r. v, Perkinson’s adm’r. 4 Rand. 325.) 

But the hand -writing of the subscribing witnesses, where there are such, is, in gen- 
eral, the next best evidence in the ahsence of their testimony ; and before the hand- 
writing of the maker, or his acknowledgments, can be received aa sufficient to estab> 
You L* 164 
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lish the execution, a reason must be furnished for failing to produce this species of ev- 
idence. It is proper therefore to notice what circumstances shall let the party in to 
prove the execution of a deed by the hand-writing or acknowledgment of the maker, 
when the same is attested. 

We have seen that he cannot do this, without first accounting for the absence of the 
subscribing witnesses. (See ante, note 876, p. 1261 ; also ante, nolt 895, p. 1293, 4, 
et seq.) See also p. 473, of the text. 

Even then, according to most cases, it is not of course to allow the deed to be pro- 
ved by identifying the hand-writing of the party. (Seethe text, p. 473.) And accord- 
ingly, in New-York, where the subscribing witnesses to a deed could not be produced, 
held, that the next best evidence was proof of their hand-writing, and lhat proof of ihe 
hand-writing of the party was a “ third degree of evidence,” not sufficient to establish 
the execution, unless a foundation was first laid ly showing a fair, bona fide, and una- 
vailing effort to prove the hand-writing of the witnesses. (Pclietrrau v. Jackson, 11 
Wend. 110. S. C. in error under title of Jackson, ex dem. Varick, v. Waldron, IS id. 
178. McPherson v. Rathbone, 11 id. 96.) This doctrine has been expressly sanc- 
tioned in the supreme court of the United States. (Clarke v. Courtney, 5 Peters 5 Rep. 
319. See Cram v. Morris 5 lessee, 6 id. 598, 615, 616.) 

So also, in Pennsylvania, though all the judges agreed that proof of the hand- wri- 
ting of the party was more satisfactory than that of the subscribing witnesses. 
(Clark v. Sanderson, 3 Binn. Rep. 192. See also, M’Gennis v. Allison, lOSer. St 
Rawle, 199; Hamilton v. Marsden,6 Binn. 45 et seq.) Likewise in Virginia. (Gill- 
iam’s adm’r. v. Perkinson’s adm’r. 4 Rand. Rep. 825. Per Green, J., in Gregory v. 
Baugh, 4 id. 636. See Somerville v. Sullivant, 1 Call’s Rep. 560, 561 ; Raines v. 
Phillips, 1 Leigh, 483.) So too, semble , in Maryland ; (The State v. Handy, 7 Harr. 
&, John. 48, 9 ;) in Maine; (Whittemore v. Brooks, 1 Greenl. Rep. 60;) Delaware ; 
(Boyer v. Norris, 1 Harringt. Rep. 22 ;) North Carolina ; (Jones v. Blount, 1 Hay w. 
Rep. 238 ; Irving v. Irving, 2 id. 27 ; Halloway v. Lawrence, 1 Hawks’ Rep. 49 ;) and 
in the latter state the rule has been carried so far in one case, that where the witness to a 
bond attested it by making his mark, instead of writing his name, the court held the 
party bound to show, before he was allowed to prove the obligor’s hand-writing, that 
there was once such a man as the witne^, and that he “ used to make his mark in the 
manner that it appeared to have been made to the bond.” (Nelius v. BrickelPs adm’r. 

1 Hay w. Rep. 19.) But in Engles v. Bruington, 4 Yeatep Rep. 346, the court said, 
that to attempt to prove a mark “ was idle and ridiculous.” (See also Gilliam’s 
adm’r. v. Perkinson’s adm’r. 4 Rand. Rep. 325; Gregory v. Baugh, 4 id. 636, per 
Green, J.) The general doctrine has been recognized in Massachusetts, as to instru- 
ments requiring a subscribing witness in order to render them valid, or ihose where 
something more than the mere signature of the party is necessary to be established in 
order to prove the execution ; e.g. instruments under seal. Otherwise, however as 
to attested promissory notes. (Homer v. Wallis, 1 1 Mass Rep. 309. See Whitaker 
v. Salisbury, 15 Pick. Rep. 534.) As to the doctrine in South Carolina, see the cases 
cited from the reports of that state, ante, note 897, p. 1302. See also, ns to 
the doctrine in Kentucky, Ford v. Hale, 1 Monroe, 23; and in Louisiana, Barfield v. 
Hewlett, 4 Miller’s Lou. Rep. 118; Lynch v. Postlethwaite, 7 Mart. Lou. Rep. 69, 
209; Crouse v. DufHeld, 12 id. 539. 
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The same degree of dilligence and effort to prove the hand- writing of the witness 
should be shown, before admitting evidence of that of the party, as is required in re- 
spect to the endeavor to procure the personal attendance of the witness. (Per Nelson, 
J., delivering the opinion in Pelletreau v. Jackson, 1 1 Wend. 123. Per Tracy, sena- 
tor, S. C. in error, under title, Jackson, ex dera. Varick, v. Waldron, 13 Wend. 196 
et seq. See Ford v, Hale, 1 Monroe, 23 ; Raines v. Phillips, 1 Leigh, 434, per Brooke 
P.) The party’s inability to prove thd hand-writing will not be inferred front the 
facts that, the witness’ attestation took place 24 years ago, when she was 16 or 20 
years of age, and that she soon alter moved away and had not been heard from since ; 
especially, if there are persons who were formerly acquainted with her, and might be 
called to testify, but who are not called. (Pelletreau v. Jackson, 11 Wend. 123, 4. 
S. C. in error, under title Jackson, ex dem. Varick, v. Waldron, 13 id. 178. See 
Jackson, ex dem. Livingston, v. Burton, 11 John. Rep. 64 ; Clarke’s lessee v. Court- 
ney, 5 Peters’ Rep. 319.) Where the brother of the witness was called to prove his 
hand-writing, who did not recognize it, and said it did not resemble that ofhis broth- 
er, thia was held sufficient to allow proof of the party’s signature. If his own brother, 
say the court, could not prove his signature, it is fairly inferrible that it could not be 
proved. (M’Pherson v. Rathbone, 11 Wend. 96, 99.) Search made for proof of the 
hand- writing of the witness, where she last resided, but without effect, is enough to al- 
low proof of the hand-writing of the party. (Clark v. Sanderson, 3 Binn. Rep. 192, 
195, et seq.) 

If the obligor in a bond fraudulently remove a witness, this appearing will let in 
proof of the obligor’s hand-writing, acknowledgments, &c. (Per Heath, J., in Gib- 
son v. Minet, 1 H. Black. 623. Per Haywood, J., in Ingram v. Hall, 1 Hayw. 
Rep. 207.) 

Where the hand*wri ting of the maker of the instrument may be resorted to, it is, in 
general, prima facie evidence of every thing else necessary to complete execution. 
(Sigfried v. Levan, 6 Ser. & Rawle, 311.) This proposition will also be found recog- 
nized in most of the cases cited supra, p* 1305. 

The declarations of the maker may be resorted to, to prove the instrument, when- 
ever you are permitted to resort to his hand-writing. (Conrad v. Farrow, b Watts 1 
Rep. 536. Irving v. Irving,' 2 Hayw. Rep. 27, 8. Taylor v. Meekly, 4 Yeates* Rep. 
79. Halloway v. Lawrence, 1 Hawk’s Rep. 49, 50. Miller’s estate, 3 Rawle, 318.) 
But in Louisiana, proof by the acknowledgment of a party has been called a very 
weak and most suspicious species of testimony. (Plique v. Labranche, 9 Lou. Rep. 
662. See ante, note 192, p. 210, 211.) The party’s acknowledgment may be implied 
by his acts or his silence under certain Circumstances. (Hill v. Scales, 7 Yerg. 410.) 
In Conrad v. Farrow, supra, the court seem to have assumed that the common law 
preferred evidence of hand-writing of the maker to that ofhis confessions. Such, how- 
ever, does not appear to be the doctrine as laid down by our author; for, he puts the 
various modes of proof mentioned as proper for such cases in a way which seems to 
imply, that either the hand-writing of the maker, proof by witnesses present at the ex- 
ecution, or admissions, may be resorted to at the pleasure of the party seeking to es- 
tablish the instrument (See the text at pp. 475, 6.) So in Pelletreau v. Jackson, 11 
Wend. 123, Nelson, J., after enumerating the instances in which, according to our 
author, an attested deed may be proved aaif there were no subscribing witnesses, lays, 
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“ in all these cases the execution of the deed may be proved by proving the hand- 
writing of the party or hy his admissions. (See also per Yates and Brackenridge, Js. 
in Clark v. Sanderson, S Binn. Rep. 198,9; Kingwood v. Bethlehem, 1 Green’s 
Rep. 226.) 

In South Carolina, to prove an unattested instrument a witness was called who was 
incompetent to testily to hand-writing, and whose only knowledge of the instrument 
was, that he was present when the party signed a paper, said, at the time, to contain 
similar contents; but he did not pretend to identify the one in question as being that, 
by any other circumstance; and the court held, that before such testimony could be 
received, the inability to prove the hand-writing of the party must be first shown. 
(Hunter v. Glenn, 1 Bail. Rep. 542, 3, 4.) 

If, however, none of the modes of proof before spoken of are attainable, then the law 
allows a resort to collateral circumstances ; (Hunter v. Glenn, supra;) as, the acts of 
the opposite party recognizing the instrument as valid and subsisting; (see Jackson, 
ex dem. Bowman, v. Christman, 4 Wend. 282. 3 ; Rex v. The Inhabitants of Longor, 
4 Barn. & Adol. 647 ;) or other testimony, not intrinsically incompetent, and leading 
the mind to believe that the instrument is genuine. In all cases, says Haywood, J., 
speaking on this subject, where it is apparent that positive testimony is unattainable, 
there must be a recurrence to testimony founded on presumptions; therein requiring, 
first, the most satisfactory presumptive proof that can be had, and, in default of that, 
the next best, until we have passed through all the several grades of circumstances 
that raise presumptions, from that which Lord Coke terms the violent, until we arrive 
at that which excites the light presumption that moveth not at all. (Ingram v. Hall, 
1 Hay w. Rep. 207.) See ante, note 298. p. 304. The influence of circumstances in 
authenticating instruments is the most remarkable in the case of ancient writings, of 
which we shall speak in a subsequent note. The general doctrine, as applicable to re- 
cent transactions, was carried to a singular extent, in a case decided in 1824, in South 
Carolina. The suit was on a note, and the defence set up by the administratrix of 
the maker, was, that it had been given in consideration of an adulterous intercourse 
between the plaintiff, who was the payee, and the intestate. On the trial, to establish 
this defence, the defendant among other things produced certain letters which had been 
written, as was alleged, by the procurement of the plaintiff; they were not signed, 
and it appeared the plaintiff could not write; proof was offered of their having been 
found among the papers of the intestate, that he was in the habit of taking letters out 
of the post office which had a particular mark upon them, such as appeared on these, 
and the post office stamp was also identified. The defendant submitted the letters 
themselves as containing internal evidence of their being the letters of the plaintiff. 
The presiding judge, however, refused to allow them to be read; and, on motion for 
a new trial, Noll, J. delivered the opinion of the court on this part of the cose as fol- 
lows : “The usual method of proving an instrument of writing, where there is no 
subscribing witness, is by proof of the hand-writing. But that could not be expected 
in this case, as the party cannot write. Even if her name had been subscribed to the 
letters, the difficulty would not have been lessened. Some other method must there- 
fore be resorted to, and why may not the letters be looked into? If they furnish inter- 
nal evidence of the source from whence they were derived, I can 6ee no reason, why 
we may not avail ourselves of that evidence. Thus, for instance, if they relate to facts 
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which cannot be known to any other person, it will be presumed that they were writ- 
ten hy her authority. If they embrace a number of facts which relate to her and her 
situation, and which cannot apply to any other person, each of those facts constitutes a 
•link in the chain of circumstances, which go to strengthen the presumption. In ordi- 
nary cases such evidence will not be allowed, because the writing is always presumed 
to be by the person by whom it purports to be written, and proof of the hand- writing, 
therefore, is higher evidence* But in the present case, the evidence ottered was the 
best which the nature of the case could afford. Whether it would have been sufficient 
to establish the fact, is another question, but I think it ought to be submitted to the 
jury.” (Singleion v. Bremar, adm’x, &c. 1 Harp. Rep. 201, 210.) 

There is another class of cases where you are generally driven in the first instance 
to collateral circumstances, acknowledgments, &,c. in order to connect a party with a 
paper sought to be proved agnmsi him. This happens frequently when the paper is 
printed throughout, and the printer is unknown, or a party to the suit. Comparison 
of the types, devices, &, c. has been allowed, in Pennsylvania, to connect the defendant, 
an editor of a newspaper, with the publication sought to be established. (McCorkle 
v. Bums, 5 Binn. Rep. 340.) Printers, it is said, know n newspaper. by the type, and 
can generally ascertain the source of a publication from that circumstance. Accord- 
ingly, in an action for a libel against the publisher of the Ontario Messenger, a printer 
was called, who said he had been at the office of the defendant, and had seen a paper 
called the Ontario Messenger printed there; he was not particularly acquainted with 
the paper, hut believed that the one produced was printed with the types used in the 
defendant’s office ; and held, that this was primu facie sufficient to connect the defend- 
ant with the publication. (Southwick v. Stevens, 10 John. Rep. 443.) See McCor- 
kle v. Binns, 5 Binn. Rep. 340. To prove that the defendant was a broker, a witness 
produced one of his cards: held, not evidence unless it was received from the defend- 
ant himself. And, per Abbott, C. J., the proper way is to give the defendant no- 
tice to produce his cards, and then prove one as a copy or give parol evidence of the 
contents. (Clark v. Copp, 1 Carr. & Payne, 199.) 

In a previous note, several cases were cited going to show that possession of a deed 
by a grantee or other person claiming under it, will in general be presumptive evidence 
of delivery, when connected with proof of the other ingredients of complete execution. 
(See ante, note 893, p. 1234, 5.) This results from one of the great leading principles of 
presumptive evidence, viz. that things are held to be legally and properly in their ex- 
isting slate until the contrary be shewn. (See ante, note 298, p. 295.) And it is uo 
less applicable to other writings than to deeds. Thus, the plaintiff sued on an account 
for monies advanced for the building of a vessel ; and, on the trial, the defendant offered 
a paper purporting to be the plaintiff’s account with such vessel ; it was proved to be 
in the plaintiff’s hand-writing, but was not signed by him ; and he objected to it for 
the want of such signature, and because there was no proof of delivery of it to the de- 
fendant ; hut held, that the paper was sufficiently authenticated to render it competent, 
and that the possession of it by the defendant was enough to raise the presumption, 
(which must prevail unless repelled,) that the account was rendered by the plaintiff to 
the defendant, and came properly to the defendant’s hands. (Nichols v. Alsop, 10 
Conn. Rep. 263.) See ante, note 191, p. 194, 5. 
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If ihere be no evidence of auibenticitv the instrument cannot be read to the jury ; 
but if there be any fact or circumstance tending to prove the authenticity, from which 
it might be presumed, then the instrument is to be read to the jury, and the question, 
like other matters of fact, is for their decision. (Per Duncan, J. delivering the opinion 
of the court in Sigfried v. Levan, 6 Ser. & Rawle, 808, 312. Dodge v. Bank of Ken- 
tucky, 2 Marsh. Ken. Hep. 613. Curtis v. Hall, 1 South. Rep. 148. Stahl v. Berger, 
10 Ser. & Rawle, 170. Piggott v. Halloway, 1 Binn. Rep. 442, 3. The President, 
Managers and Co. of the Berks & Dauphin Turnp. Road v. Myers, 6 Ser. &, Rawle, 12. 

And when a prima facie case of execution has once been made, the court is not to 
allow the other party to adduce counter proof before the instrument is read, and thus 
assume to take the question from the jury. (Fisher v. Kean, 1 Walts’ Rep. 278. See 
Childerston v. Hammon, 9 Ser. Sl Rawle, 68; McCorkle v. Binns, 5 Binn. Rep. 340, 
352 ; Commissioners of Berks County v. Ross, 3 id. 539.) 


NOTE 902 — p. 466. 

It has been said, that if the witness was incompetent from interest at the time of at- 
testation and at the trial, his attestation is a nullity. Swire v. Bell, cited in the text, 
n. (2), seems to favor this notion, and nothing is said as to the party’s knowledge of .be 
fact at the time of attestation, though the latter is doubtless a reasonable qualifies ion. 
(See 1 Stark* Ev. 325, 330, 6th Am. ed.) 

In Nelius v* Brickell’s adm’r, 1 Hayw. Rep. 19, the bond sued upon was attested by 
the obligor’s wife, and the obligee on the trial would have established it by proof of her 
hand-writing; sed non allocatur; and by the court — “the witness was incompetent 
from the beginning, and if she could not be admitted as a witness, much less ought her 
hand-writing to be received as evidence.” See also per Yeates, J. in Hamilton v. 
Marsden, 6 Binn. Rep. 50; Lantermilch v. Kneagy, 3 Ser. & Rawle, 202. 


NOTE 903— p. 477. 

English writers have not spoken on this subject with much clearness. Buller’s Nisi 
Prius, p. 555, lays it down that, in addition to the age of the deed, there ought to be 
“ some account” of it, “ where found, &c.” C. B. Gilbert says, that though the deed 
be of the required age, “yet, if possession hath not gone along with it” there should 
be “some account of the deed ; because the presumption fails where there is no pos- 
session ; for, it is no more than old parchment, if no account be given of its executiou.” 
(Gilb. on Ev. 103,4.) Mr. Starkie says, “ some account ought to be given of the 
place where it has been kept, or evidence should be given that the party has been in 
possession under the deed.” (1 Stark. Ev. 332, 6th Am. ed. citing Bull. N. P. 254, 
255, 648, Bac. Abr. F. 644.) Peake advances the doctrine thus — “that a deed of 
above thirty years standing, requires no further proof of its execution than the bare 
production, provided the possession has been according to the provisions of the deed, 
and there is no apparent erasure, &c.” He adds, “ in like manner, if a bond of that 
dale be found among the papers of an intestate, or public company, the same pre- 
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sumption arises from the place where it was found. But as this rule is founded on 
presumption, it does not apply where there are circumstances to raise a contrary pre- 
sumption, is if the possession has been contrary to the deed,” or if the deed appear on 
its face razed or interlined, ora man convey a reversion, first to one, and then by a sub- 
sequent deed to another, and the second purchaser prove his title ; “ in all these cases 
it will be incumbent on the party to give the ordinary evidence of the execution of his 
deed ; for the presumption, from the antiquity of the deed, is destroyed by the opposite 
presumption ; in the one case, that some unfair alteration has been made in the deed ; 
in the other, that the person having the possession had also the legal right; for the 
law will not raise a presumption that a man would be guilty of so manifest a fraud, as 
to coovey the same estate to two different people.” (Norris’ Peake, 163, 4.) Mr. 1 
Roscoe lays down the rule in nearly the same terms as Mr. Starkie. (Rose. Ev. 70.) 
And so does Mr. Gresley. (Gresl. Eq. Ev. 124.) Mr. Matthews goes more fully into 
what he considers the reason of the rule. “ It is manifest,” he observes, “ that the 
general probability of the due execution of instruments which are meant to have a 
legal operation, is by many degrees increased by lapse of time ; which, as it affords 
opportunity to those whose interest it was, to dispute their efficiency, shows at once the 
acquiescence of such persons, and also a conviction, on their part, that all proper steps 
were taken to render the assurance valid. On this principle, supported by a consider- 
ation of the difficulty, if not impossibility of obtaining living testimony, deeds of tliiny 
years standing, by a very ancient rule of law, are admitted in evidence without proof 
of execution ; and where tlie witnesses are dead, deeds of even a less age, provided the 
enjoyment of the property to which they relate has corresponded with the limitations, 
are received as genuine and authentic.” (Matth. Pres. Ev. 271, 2, citing our author, 
and Selw. N. P. 536, 5th ed. Co. Litt. 6, b. Wood’d Instil. 596.) 

Strictly speaking, we apprehend, no instrument, however ancient, can be said to 
u prove itself.” All that we understand from the rule on this subject is, that when an 
instrument appearing on its faee to be thirty years old, is produced, its authenticity 
may, in certain cases, be presumed ; not from any thing belonging solely to the instru- 
ment itself, but mainly from circumstances out of it, the existence of which, like all 
other facts, must be shown on the trial. 

A deed or instrument thirty years old or upwards, purporting to be a conveyance of 
property real or personal, is sufficiently corroborated to be read without further assu- 
rance of authenticity, by showing that possession of the thing it assumes to convey has 
gone along and been held in accordance with its provisions. So far the cases, both 
English and American, seem entirely agreed. (See Jackson, ex dem. Lewis, v. Laro- 
way, 3 John. Cas. 283, 236, 7, 289 et seq. ; Jackson, ex dem. Burhans, v. Blanshaw, 
3 John. Rep. 292, 297, 8 ; Roberts’ widow v. Stanton, 2 Munf. 129, 135 : Thompson 
v. Bullock, I Bay’s Rep. 364; Knox v. Silloway, 1 Fairf. Rep. 217 ; Jackson, ex dem. 
Van Schaick, v. Davis, 5 Cowen’s Rep. 123; Hewlett v. Cock, 7 Wend. 371 ; Jack- 
son, ex dem. Bradt, v. Brooks, 8 id. 426, 431 ; Carroll v. Norwood, 1 Harr. & John. 
174 ; Gittings v. Hall, id. 14 ; Owings v. Norwood, 2 id. 96, 106 ; Hall v. Gittings, 2 
Harr. & John. 389, 392; Joce’s lessee v. Harris, 1 Harr. & McHen. 196; Hoddy’s 
lessee v. Harryman, 8 id. 581, 589 ; Middleton v. Mass, 2 Nott & McCord, 55 ; Dun- 
can v. Beard, id. 400; Doe, ex dem. Clinton, v. Phelps, 9 Johns. Rep. 169, 171 ; 
Doe, ex dem. Clinton, v. Campbell, 10 id. 475; Waldron v. Tuttle, 4 New 
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Hamp. Rep. 371; McGennis v. Allison, JO Ser. & Rawle, 199; Healy v. Moul, 3 
id. 181; Tolman v. Emerson, 4 Piek. Rep. 162; Everley v. Stoner, 2 Yeales* 
Rep. 122.) The possession need not extend to every part of the premises covered by 
the deed. A possession of part under the deed affords evidence of authenticity, it has 
been said, of as high character as though 1 hat possession extended to the whole; and 
it renders the deed evidence even as against one in possession of the other part. (Jack- 
son, ex dem. Van Schaick, v. Davis, 5 Cowen’s Rep. 123, 127, 8. See also Jackson, 
ex dem. Hunt, v. Luquere, id. 22 ; Jackson, ex dem. Wilkins* v. Lamb, 7 id. 431.) If 
the possession is conformable to the limitations in the deed, it shall be presumed to be 
under it. ( Semble , Carhampton’s lessee v. Carhampton, 1 Irish T. Rep. 578.) 

The length of possession which must be shown, when that circumstance solely is 
relied on, has not been much discussed. In Jackson, ex dem. Burhans, v. Blanshaw, 3 
John. Rep. 292, the doctrine was distinctly held, that no possession short of thirty 
years would answer; in other words, that the age of the deed must be calculated Irom 
the commencement of the possession ; for it is the accompanying possession which 
raises the presumption in favor of its authenticity. (Id. 297, 8. See also S. P., Jack- 
son, ex dem. Hunt, v. Luquere, 5 Cowen’s Rep. 221, 227, 8.) This doctrine has been 
recognized in Ncw-Hampshire ; (Waldron v. Tuttle, 4 N. Hamp. Rep. S77 ;) and 
South Carolina; ( semble , per Harper, J. in Robinson v. Craig, 1 Hill’s Rep. 391, 2, 
O’Neall, J. dissenting.) Indeed most of the American cases, cited supra, will be 
found to proceed upon the same general principle. It was doubted at one period in 
Pennsylvania, whether a shorter possession might not answer, e. g. 25 years, (Everley 
v. Stoner, 2 Yeates’ Rep. 122,) and subsequently 21 years, that corresponding with 
the period of limitation. (McGennis v. Allison, 10 Ser. &, Rawle, 199.) But thirty 
years seems the shortest period which has ever been judicially acted upon in that state, 
unless in connection with other circumstances. (See Healy v. Mouie, 5 Ser. & 
Rawle, 185 ; Arnold v. Gnrr, 1 Rawle, 223.) 

The above remarks with respect to the length of possession required as indispensable , 
must he understood with the qualification, that possession is the only circumstance 
relied on by way of showing the authenticity of the instrument. A full corresponding 
possession is not the only corrolioration which will allow the instrument to be read 
without proof of execution, though there are several dicta which look that wav. See 
Jackson, ex dem. Burhans, v. Blanshaw, 3 John. Rep. 292, 297, 8, per Kent, C. J., 
who, in delivering the prevailing opinion, reiterated what was said by him, dissenting, 
in Jackson, ex dem. Lewis, v. Laroway, 3 John. Cas. 289, et seq. See also per Sav- 
age, C. J., in Jackson, ex dem. Bradt, v. Brooks, 8 Wend. 426, 431 ; Middleton v. 
Mass, 2 Nott & McCord, 55, per Johnson, J- ; Waldron v. Tuttle, 4 N. Hamp. Rep. 
377 ; McGennis v. Allison, 10 Ser. & Rawle, 199; Arnold v. Gorr, 1 Rawle, 223; 
Healy v. Moul, 5 Ser. & Rawle, 181. Our author, at p. 477, seems to have laid down 
the rule in the true spirit of the English adjudications; and it obviously admits of this 
alternative, viz. that if possession has not gone along with the deed, so as to furnish a 
presumption of its authenticity from that source alone, other circumstances may he re- 
sorted to. In Carhampton’s lessee v. Carhampton, I Irish T. R. 567, the plaintiff pro- 
duced a deed dated 14th January, 1735, purporting to have been made on the mar- 
riage of the late Lord Carhampton with the plaintiff; and proved that possession had 
accompanied it 52 years, and until the death of the late lord ; he also produced a clerk 
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from the registry office, who proved that he found in the registry office the memorial 
of a deed agreeing in parties, witnesses, description, &c. &c. with the deed produced ; 
held, that the memorial might be read, and also the deed, as an ancient deed, leaving 
the question of authenticity to the jury. “ A reasonable presumption of the authenti- 
city of the instrument,” said Carlton, C. J. delivering the opinion in this case, “ was 
sufficient to admit it to be read.” (Id. p. 577.) The permitting it to be read, how- 
ever, does not decide on the final influence of the evidence, as to its reality ; that is for 
the jury. (Id. $77.) Such unquestionably is the well settled doctrine in New-York. 
In Jackson, ex dem. Lewis, v. Laroway, 3 John. Cas. 283, the point was fairly and 
fully considered, and Radcliffe, J. who delivered the prevailing opinion, laid down the 
general rule to be, “ that a deed appearing to be of the age of thirty years, may be 
given in evidence without proof of its execution, if the possession be shown to have 
accompanied it; or, where no possession has accompanied it, if such account be given 
of the deed, as may be reasonably expected under all the circumstances of the case, 
and as will afford the presumption that it is. genuine. This rule,” he adds, “ is founded 
on the necessity of admitting other proof, as a substitute for the production of witnesses, 
who cannot be supposed any longer to exist. A correspondent possession is always 
high evidence in support of such a deed ; but where no such possession appears, other 
circumstances are admitted to account for it, and raise a legal presumption in its fa- 
vor.” (Id. 286, 7.) This case has never been overruled, but on the contrary has re- 
ceived the sanction of several subsequent adjudications. (Hewlett v. Cock, 7 Wend. 
$71. Jackson, ex dem. Hunt, v. Luquere, 5 Cowen’s Rep. 221, 225, 6, 7, 8. Jack- 
son, ex dem. Wilkins, v. Lamb, 7 id. 431. Jactcson, ex dem. Bowman, v. Christman, 
4 Wend. 277.) It is the doctrine in South Carolina also ; (Robinson v. Craig, 1 Hill’s 
Rep. 389, 391, 2;) and Indiana ; ( semble , Henthorn v. Doe, 1 Blackf. Rep. 156, 162, 
and note (8) at p. 165.) And it has been both recognized and acted upon by the su- 
preme court of the United States. (Barr v. Gratz, 4 Wheat. Rep. 213. Winn v. 
Patterson, 9 Peters’ Rep. 674, 5, per Story, J. See Coulson v. Walton, id. 62, 72; 
Clarke’s lessee v. Courtney, 5 id. 344.) Proof of such circumstances as could not 
well have happened, without the existence of the deed, affords a presumption that the 
deed is fair. (Thompson v. Bullock, 1 Bay’s Rep. 364.) Indeed, almost any evidence 
intrinsically unobjectionable, and tending to raise a preemption ot the genuineness of 
the instrument, is admissible. The sufficiency ofit will depend so much upon the na? 
ture of each particular case, that no general rule can be laid down with regard to it. 
(See Jackson, ex dem. Lewis, v. Laroway, and Hewlett v. Cock, supra.) 

The antiquity of the deed or instrument, viz, its having existed thirty years, must 
be made out. This is many times shown by direct evidence, but oftener, perhaps, by 
circumstances. The party must not rely solely upon the date of the instrument, or its 
appearance. (Forbes v. Wale, 1 Black. Rep, 532. Robinson v. Craig, 1 Hill’s Rep. 
589.) In the case of a conveyance, possession in accordance with it, for thirty years, 
is presumptive evidence of its actual existence for that length of time, if there is noth- 
ing in the date to rebut that presumption. (Per Harper, J. in Robinson v. Craig, 1 
Hill’s Rep. 390, 1. And see the cases supra, as to possession ; also, Blair v. Miller, 2 
Dev. Rep. 407, 410.) If a full and complete possession cannot be shown, then the fact 
may be made out by other circumstances. (Id.) The hand- writing to certificates of ac- 
knowledgment, or probate, endorsed upon the instrument, though not according to law, 
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and therefore unofficial, may be resorted to in order to show its antiquity; proof of the 
hand-writing will, in such case, he prima facie sufficient, it seems, to show the exist- 
ence of the instrument at the date of the certificates. (Jackson, ex dem. Lewis, v. 
Laroway, 8 Johns. Cas. 287, 289.) 

Attach Stress is always placed upon the circumstance of the instrument having been 
found in the custody of those who had an interest in the subject matter to which it 
purports to relate. In accounting for it, this should always be looked to ; and if it has 
been preserved by them with care, we are entitled to ipfer their opinion to have been 
in favor of its genuineness. In the case of pncient deeds of conveyance, for example, 
we should expect to find them, if genuine, ip the possession of some one claiming under 
the grantee, and preserved among the muniments of title. When so found, the fact is 
fhvorable to their authenticity and reality as deeds. But, on the other hand, if found 
in the custody of strangers, entirely unconnected with the estate ; or, even though 
found in the proper custody, if they appear to have been thrown aside, among papers 
of little or no comparative value, this raises a presumption against them, which must 
be overcome before the mind can assent to their genuineness. (See post, 479 et seq. 
of the text, and the cases there cited ; also, per Washington, J. in Barger v. Miller, 4 
Wash. G. G. Rep. 283, 4 ; Duncan v. Beard, 2 Nott & McCord, 400, 406, 7 ; Mid- 
dleton v. Mass, id. 65.) 

The cases are not clear, it would seem, whether the mere fact of the deed or instru- 
ment having existed thirty years, in the proper custody, unaided by any other circum- 
stance, is enough to sIIqw it to be read. According to the English adjudications, this 
would furnish the requisite presumption of its authenticity. (See thp cases cited in 
the text at p. 477, notes (1) ? (2), (3), (4), (5) ; also ante, p. 252, 3, of the text ; Car- 
fcampton’s lessee v. Carhampton, I Irish T. Rep. 577, 8.) So, also, in South Carolina; 
(denUfle, per cur., Harper, J. delivering the opinion, in Robinson v. Craig, 1 Hill’s Rep. 
389 ;) but, in this pase, beside the antiquity of the deed, possession had been held of a 
part of the property, in accordance with its provisions, for six or eight years, and there 
had been no possession prior to that inconsistent with it. The deed, moreover, purported 
to have been recorded soon after its date. In a previous case, in the same state, the deed 
was dated over one hundred years ago ; it had been proved and recorded a few days after 
its execution, and the party offering it proposed to show, that it had been in his custo- 
IJi'-dld those Under whom he claimed, for more than thirty years : yet, as possession 
KM'Uot gone along with it, and no act of ownership was shown to have been exercised 
i A accordance with it, held, that it could not be read without proof of execution. Mr, 
Justice Johnson, who delivered the opinion, after quoting from Buller’s N. P. that 
f ( there ought to be some account of the deed, where found, fcc.” said, that this was 
applicable to a peculiar species of writing, regarded as in the nature of public proper- 
ty, and partaking in some degree of the character of repords; that, in respect to these, 
it was enough to show, that they had come from the place where, according to their 
nature, they would probably be deposited. But he denied that such was the case with 
mere private writings, as deeds, &c. however ancient. (Middletoo v. Mass, 2 Nott & 
McCord, 55.) In Barr v. Gratz, 4 Wheat. 213, it was held that the deed having ex- 
isted for thirty years, ahd it being proved to have been in possession of the lessors of 
tfttf pkmft, together with the fact of their having some years before asserted it in a 
eban^Srt iuit, A the foundation of their title, was enough to entitle it to be read with- 
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out proof of execution. (Id. 317.) See Coulson v. Walton, 9 Peters’ Rep. 63, 73 ; 
Winn v. Patterson, id. 674, 5 ; Clark’s lessee v. Courtney, 5 id. S44. See also Hen- 
thorn v. Doe, 1 Blackf. Rep. 157, 163, and note (3) at p. 165. In Jackson, ex dem. 
Lewis, v. Laroway, 3 John. Cas. 383, the question arose upon an ancient will ; it bore 
date in 1733 ; the premises remained in their natural state till 1753, when possession 
was} taken by those claiming in opposition to the will ; several unauthorized certificates 
of probate, &c. were endorsed on it, ranging in respect to date from 1735 to 1744, the 
hand>writing to which was offered to be proved. The court, on motion for a new 
trial, held, that the presumption against the will, arising from the absence of corres- 
ponding possession up to 1753, was explained away by the character and situation of the 
property previous to that time; and the like presumption from the adverse possession, 
was neutralized by the circumstance that those who had an interest in the will, did not 
appear to have known of such possession having been taken, until long alterward. In 
short, the case turned mainly upon the question, whether, showing the existence of the 
will as early as 1735, (the date of one of the certificates, which were offered on the 
trial for that purpose,) would, in the absence of any counter presumption, be sufficient 
to entitle it to be read as an ancient deed. The court decided in the affirmative, 
(Kent, J. dissenting,) and granted a new trial, because the judge at the circuit refused 
to admit the will. This case was reviewed and directly approved in Hewlett v. Cock, 
7 Wend. 374; and in the latter, Nelson, J., who delivered the opinion, placed strong 
emphasis upon the fact of the lease having been found in the appropriate custody ; but 
there, this circumstance stood connected with others of a no less imposing character. 
Jackson, ex dem. Lewis, v. Laroway, supra, has, perhaps, gone farther than any other 
direct adjudication in New-York, in giving effect to the presumption arising from the 
mere existence of the instrument for thirty years, unaided by other circumstances. It 
is difficult, if not impossible, to reconcile the opinion of the court, in that case, with cer- 
tain dicta in Jackson, ex dem. Hunt, v. Luquere, 5 Cowen’s Rep. 221. The question 
in both cases was, as to the admissibility of an ancient will. Both recognize and act 
upon the doctrine of the English courts, that where possession is not shown, you may 
resort to circumstances. In the latter, the circumstantial evidence consisted of proof 
of the hand-writing of one of the witnesses, possession of one of the devisees for nearly 
(though not quite) thirty years, &c. These were held sufficient to allow the will to be 
read, on the footing of an ancient deed; but Woodworth, J., who delivered the opin- 
ion, at p. 224 denies that the mere existence of an instrument for more than thirty 
years, is, in any case, enough to authorize it to be read without further corroboration. 
He denies, moreover, that such a doctrine has ever been judicially recognized in New- 
York; “ and if introduced,” he says, “would be an experiment of very dangerous 
tendency.” It is to be noted that the learned judge was speaking in a case where the 
custody of the instrument had been indisputably regular; and assuming that the pres- 
ence of this circumstance is not to qualify his observations, in any degree, we are at a 
loss to perceive the distinction between the doctrine which he says has “ not been re- 
cognized,” and that which was recognized in Jackson, ex dem. Lewis, v. Laroway* 
Indeed at p. 225, 6, he substantially concedes, with respect to that case, that the view 
We have taken of it is correct. 

Thus far we have spoken mainly with regard to cases, where the authenticity of the 
instrument stands independent of any thing except presumptions derived from circum- 
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stances, collateral to it, and consistent with its provisions. It is hardly necessary to 
mention that testimony identifying the hand-writing of the witnesses, or parties, or 

some of them, though it may be of a very inferior character, and such as would not be 
admissible in regard to more recent transactions, is also frequently resorted to. This, 
perhaps, should be called direct evidence of the execution of the instrument, as contra- 
distinguished from that arising from the circumstances of which we have spoken. But 
the cases where such, or the like evidence, has been required , constitute a distinct class, 
not included in our previous observations, but which may properly be here noticed. 

Where an ancient instrument stands uncorroborated by possession, and is not other- 
wise sufficiently “ accounted for,” as it is called, some proof of execution is to be addu- 
ced. (McGennis v. Allison, 10 Serg. &, Rawle, 199. Coulson v. Walton, 9 Peters’ 
Rep. 71, 72.) But the law is indulgent in such cases, and does not require that com- 
plete measure of proof which it demands in respect to more recent transactions. (Per 
McLean, J. in Coulson v. Walton, 9 Peters’ R. 62, 70.) See Bennett v. Runyon, 4 
Dana, 422, 424. If the subscribing witnesses are living, and not absent or incompe- 
tent, they should be called. (See McGennis v. Allison, 10 Serg. & Rawle, 197, 199; 
Jackson, ex dem. Burhans, v. Blanshaw, 3 John. Rep. 292, 297, 8. Clarke’s lessee 
v. Courtney, 5 Peters’ Rep. 319, 344 ; Tolman v. Emmerson, 4 Pick. Rep. 160, 162.) 
But it is not unusual for the court to presume their death or absence, after the lapse of 
thirty years or upwards, and so save the necessity of search, enquiry, 8ic. (See Mc- 
Ginnis v. Allison, 10 Serg. & Rawle, 199; Winn v. Patterson, 9 Peters’ Rep. 674, 5, 
per Story, J.; Jackson, ex dem. Livingston, v. Burton, 1 1 John. Rep. 64; Duncan v. 
Beard, 2 Nott & McCord, 400, 409 ; Knox v. Silloway, 1 Fairf. Rep. 217 ; Bennet v. 
Robinson’s adm’r, 3 Stewart &. Porter, 229. But see Clarke’s lessee v. Courtney, 5 
Peters’ Rep. 319, 344.) And, in Pennsylvania, where a writing was dated 28 years 
and 3 months before the trial, and possession had gone along with it, held that it was 
sufficiently proved by a person who was present at the execution, though no inquiry 
had been made for the attesting witness. (Everley v. Stoner, 2 Yeates’ Rep. 122.) 
In Thomas’ lessee v. Horlocker, 1 Dali. Rep. 14, a deed was produced, bearing date 
sixty-three years ago. One of the witnesses was proved to be dead, and the other not 
known. Possession had not accompanied it, and no proof was adduced respecting it 
or its custody previous to the trial, save that a witness testified, he had well known 
one of the attesting witnesses, had seen many deeds and papers signed by him, and 
thence believed his name to the deed in question to be in his hand-writing, but had 
never seen him write. Considering its antiquity the court thought this was cufficient 
proof, and so allowed it to be read in evidence. Where hand-writing is resorted to, 
in these cases, very inferior testimony on the point is admissble. (See post, p. 491, 2 
of the text.) 


NOTE 904— p. 477. 

A copy of a faculty, granted in 1613, was admitted in evidence in a tithe suit, it be- 
ing produced from the custody of a person whose rights were abridged by it, and there 
being evidence that the original could not be found in the proper depository which had 
been destroyed by the great fire of London. (Isham v. Wallace, 4 Simons, 25.) 
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NOTE 905— p. 477. 

See £>eOn, ex dem. Gaston, v. Mason, 1 Coxe’s Rep. 10. 


NOTE 906— p. 477. 

Mr. Starkie lays down the rule as follows: 14 Where the deed labors under any sus- 
picion, arising from any rasure or interlineation, it is matter of prudence and discretion 
to prove it in the usual way, by means of an attesting witness, if any be still living, or 
by proofof the hand-writing of an attesting witness, where they are all dead, in order 
to rebut the unfavorable presumption arising from an inspection of the deed.” (1 Starkv 
Ev. 530,1, 6th Am. ed.) Gilbert and BuHer substantially agree that, under such cir- 
cumstances, the deed should be proved ; by the witnesses, if living, and if they are 
dead, by proving the hand-writing of the witnesses or one of them, and also the hand- 
writing of the party. (Bull. N. P. 255. Gilb. Ev. (LofTt’s ed.) 104.) Our author seems 
to require that, in addition to provingthe deed in one of these modes, 44 the blemish 
should be satisfactorily explained.” (See p. 477 of the text.) But Buller and Gilbert^ 
the authorities cited by him, do not go so far: they merely require proof of the deed, 
and in case the subscribing witnesses are unattainable, they agree, that the deed may 
be proved by identifying their hand-writing and that of the party. This, as has been 
well said, cannot mean that an account must be given of the blemishes ; for, proving 
the hand-writing of the witnesses could not do that. (Per Williams, C. J. in Bailey v. 
Taylor, 11 Conn. Rep. 535.) 

We apprehend there will be found little or no distinction between ancient instru- 
ments and others* in this particular. Ordinarily, where there are rasuresor interlinea- 
tions appearing On a deed, it becomes a question of fact for the jury, whether they 
were made befote or after execution; and the decision of that question will in a great 
measure depend upon the circumstances of each individual case. (2 Ev. Poth. 181.) 
The general doctrine as to the onus, in these cases, was somewhat fully considered ante, 
note 298, p. 299 et seq.; and we shall here set down some few additional observations. 

The decisions, as we^saw in that note, are not entirely consistent respecting the pre- 
sumption arising from the mere face of the instrument. The nature of the alteration, 
however, must always have great weight in determining questions of this sort. If, for 
instance, the alteration tends to dimmish, instead of increase . the rights of the person 
to whom the instrument was given, the law will not impose upon him the burthen of 
accounting for it. (Bailey v. Taylor, 1 1 Conn. Rep. 581.) This was the case of a 
note, altered from 600 to 500 dollars ; the court declined determining whether such 
an alteration would avoid it; but assuming that it would, if made after execution, 
through the procurement of the holder, they held, that the question whether it had 
been so made, was properly submitted to the jury, and that the judge who tried the 
cause did right in reftising to charge them to presume against the legality of the alter- 
ation. Where an auctioneer’s memorandum-book of sales had been altered, by adding 
a date, the court said, 44 it is not to be presumed that the alteration was made by the 
plaintiff, (the owner of the property sold,) as there are no facts disclosed from which 
such presumption can arise.” (Nichols v. Johnson, 10 Conn. Rep. 192, 198.) 
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In the case of a deed, where the alteration is against the interest of the grantee, it 

will be presumed, in the absence of testimony, to have been done at the time of execu- 
tion. (Heffelinger v. Shutz, 16 Serg. &, Rawle, 44, 46, per Duncan, J.) In Coulson 
v. Walton, 9 Peters’ Rep. 78, 9, the question was upon the authenticity of an ancient 
bond for a deed, in which some blemishes or alterations appeared. It was not doubted 
but that they were made since the execution ; and the point was, whether those 
claiming under, or those claiming adversely to it, had made them. The alteration was 
not calculated to advance the interest of those claiming under the bond ; and the proof 
showed that it had been possessed by those claiming adversely to it. They having an 
interest in destroying it, the court said it was fair to presume that, if the alteration 
was made by design, it was made by some of those wliose interest lay in destroying it. 
But, where a bond has been altered since its delivery, and in a material part, the onus 
will be upon the obligee to show that it was done legally. (Barrington v. The Bank 
of Washington, 14 Serg. &, Rawle, 405.) The presumption in such cases usually is, 
that the alteration was made by the obligee, or with his assent at all events. So as to 
a deed of lands. (Chelsey v. Frost, 1 N. Hamp. Rep. 145.) 

The same principle applies in respect to a note, altered after execution, and appa- 
rently for the benefit of the promisee. (Bowers v. Jewell, 2 N. Hamp. Rep. 543. See 
Marlindale v. Follet, 1 id. 95.) The case of Henman v. Dickinson, 5 Bing. 183, cited 
ante, note 298, p. 299, went a great way in presuming against the legality of an alter- 
ation, appearing upon the face of commercial paper. Indeed, the position established 
by that case seems to make no distinction between different species of written instru- 
ments, but was probably designed as applicable to all. This decision has been repu- 
diated in Connecticut, and it is said that no other adjudication in the English courts 
has gone to the same exlent, or recognized its doctrines. (See Bailey v. Taylor, II 
Conn. Rep. 538, 9, 540, per Williams, C. J., delivering the opinion of the court.) In 
the latter, the court review Taylor v. Moseley, 6 Carr. & Payne, 273, (a case since 
that of Henman v. Dickinson,) and infer from it that the opinion of Lyndhurst, C. B., 
who tried the cause, was against the law as laid down in Henman v. Dickinson. 


NOTE 907— p. 477. 

The cases are by no means agreed, on all points, as to the effect of an alteration in 
a sealed instrument, made after execution. We shall follow our author, in leaving this 
subject to be discussed under a subsequent head. (See post, vol. 2, p. 147, 8.) The 
following references, however, to such authorities as have incidentally occurred, in our 
researches for other purposes, are set down as exhibiting some of the views which have 
been entertained in regard to the general docrine. 2 Ev. Poth. 179, et seq. Bayley 
on Bills, 173, Lond. ed. of 1829. No. 48 Law Lib. Philad. Pigot’s case, 11 Co. 27. 
Markham v. Gonaston, Cro. Eliz. 626. Shep. Touch. 69. Cutts v. United Stales, 1 
Gall. 69, 71. Barrett v. Thorndike, 1 Greenl. Rep. 73, 77. Chesley v. Frost, 1 N. 
Hamp. Rep. 145. Tomson v. Ward, 1 id. 9. Smith v. Crooker, 5 Mass. Rep. 538. 
Hatch v. Hatch, 9 id. 307. Hunt v. Adams, 6 id. 521. Stahl v. Berger, 10 Serg. & 
Rawle, 170. Speake v. United States, (9 C ranch, 28. Moore v. Bickhara’s lessee, 1 
Binn. 1, 4. Whiting v. Daniel, 1 Hen. & Munf. 390. Bowers v. Jewell, 2 N. Hamp. 
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Rep. 644. Bayley v. Taylor, 11 Coon. Rep. 583, et aeq. Nichols v. Johnson, 10 id. 
196, 7, et seq. Jackson, ex dem. Malin, y. Malin, 15 John. Rep. 999. Rees v. Over- 
baugh, 6 Cowen’s Rep. 746. Wiljiaras v. Crary, 5 id. 86$. Barrington v. The Bank 
of Washington, 14 Serg. fit RawJe, 405. Hale v.Russ, l Greenl. R. 384. Ingram v. 
Hall, 1 Hayw. 212, 213. Owings v. Norwood’s lessee, 2 Harr. & John. 96. Penny 
v. Qqrwithe, 18 John. Rep. 499. Jackson, ex dem. Stewart, v. Kingsley, XI id. 158. 
Set also the cases relating to deeds, ante, note 298, p. 299, et seq. 


NOTE 908— p. 478. 

B. P., Peony v. Corwithe, 18 John. R. 499, 501. See Connell v. Brown, Litt. Sel. 
Can 459, 462, 8. 


NOTE 909— p. 478. 

S. P., Penny v. .Corwithe, 18 John. Rep. 499, 501. So, semble 9 any person may be 
allowed to testify that he saw the raaure before the execution of the deed. (Id.) 


NOTE 910— p. 478. 

In Massachusetts, this doctrine has been disapproved. (Tolman y. Emerson, 4 Pick. 
Rep. 162.) The case proceeds upon the assumption that the like disapproval was con- 
tained in Jackson, ex dem. Burhans, v. ^lanshaw, 3 John. R. 292. Spencer J. there, 
however, expressly says that, in the case of an ancient deed, it is not necessary to call 
the subscribing witnesses; for the rule isgeneral. (Id. 295.) And Kent. C. J., who de- 
livered the prevailing opinion, held merely that the subscribing witness, being alive, 
&c. must be called, unless the admission qf the will in question could be supported on 
the footing of an ancient deed 9 which proses itself ; thus, by strong implication at least, 
conceding that, in the latter case, the subscribing witness, though living, and in a situ- 
ation tq be produced, nqed not be called. (Id. 297, 8.) This doctrine was directly 
recognized in Jackson, ex dem. Bowman, v. Christraap, 4 Wend. 277, 8; and inci- 
dentally, in Knox v. Silloway, 1 Fairf. Rep. 217. See also S. P., M’Gennis v. Allison, 
lOSerg. &, Rawle, 199; Doe, ex dem. Qldham, v. Wolley, 8 Barn. & Cress. 25; 
Hentl}orn v. Doe, 1 Blackf. Rep. 162. 

We have seeu, that where the deed is not so corroborated as to allow it to be read 
ns an ancient deed, the subscribing witnesses, if shown to bp alive and in a situation to 
V* produced, must he called. (Ante, note 909, p. 1316.) 


NOTE 91 1— p, 483. 

Upon a question as to the settlement of E., a document was produced, purporting to 
be W.’s letter of orders, signed in 1799 by the then archbishop of Tuaro, which was 
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proved to have been among W.’s papers at the time of his death, in July, 1829 ; held, 
that the certificate of the ordination of W. was properly received in evidenee, having 
come from the proper custody, and being more than thirty years old ; and that* An 
certificate not being the act of any court, and not having any relation to the corporate 
character of the arohbishop, the seal was to be considered the seal of the natural per* 
■on, and not of the corporation. (The King v. The Inhabitants of Bathwick, 3 Barn. 
& Adol. 639.) If it had been signed only, there could have been no question as to he 
admissibility. (Id.) A parish certificate, dated 7th Sept. 1758, purported in the body 
of it to have been granted to a pauper and his family, by two churchwardens and two 
overseers. It was signed and sealed by two overseers, and by one churchwarden only. 
The churchwardens for the year 1758 were nominated at Easter, and were proved to 
have been sworn into office on the 15th of September, at the visitation ; but there was 
no direct evidence of their having been sworn into office before that time. The certi- , 
fying parish, after the date of the certificate, had frequently relieved the pauper, and 
different members of the family, while they were residing in other parishes. Held, 
that in favor of such an ancient certificate, which had been treated by the certifying 
parish as valid, the court would presume that the churchwarden, who executed the 
certificate, was sworn before he executed it, and therefore that it was duly executed by 
him as ohurchwarden. (Rex v. Inhabitants of Whitchurch, 7 Barn. fe Cress. 573* 
See Rex v. Catesby, 2 id. 814.) 


NOTE 913— p. 483. 

In various cases, a party may have so acted himself, or induced others to act, in 
respect to a written instrument, as to dispense with the necessity of proving its execu- 
tion as against him. The case of Barnes v. Lucas, Ry. & Mood. N. P. Rep. 264, cited 
in the text, was an action against the sheriff, for taking insufficient sureties in a replevin 
bond, which he had assigned to the plaintiff; and Abbott, C. J. held, that. the assign- 
ment dispensed with proof of the execution of the bond. See this case and some others 
proceeding upon a kindred principle, ante, note 431, p. 557. In Gardner v. Grove, 10 
Serg. &, Rawle, 137, it appeared that G. and C. had sold land to M., by an article of 
agreement. M. had assigned toH., and the latter to the defendant, and he to I., who 
sold to the plaintiff. The action was brought on an agreement, entered into by the 
defendant, “ to keep the plaintiff clear of back interest on that piece of ground that he 
(the defendant) purchased of M., till the day she (the plaintiff) purchased of H*” All 
the assignments were endorsed on the article ; and it was argued that the defendant’s 
assignment to I. recognized the preceding writings, so as to save the necessity of prov- 
ing them. The court said there might be plausibility in the argument, but gave no* 
decided opinion upon the point. It was held, however, that the agreement sued upon 
did not amount to such a recognition of the assignment of H. to the defendant as to 
supersede proof of the latter — it referred to the defendant’s purchase, say the court, 
'but contained notbiug which could identify the paper ; and, as the assignment was 
attested, the subscribing witnesses should have been called. (Id.) In Biddis v. James, 
6 Binn. Rep. 321, the action was to reoover the amount of a prize drawn by the plaintiff 
in the defendant’s lottery. By the act under which the lottery was established, the 
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defendant was bound to give security, and to present to the governor far bis approval, 
and lodge with him, a plan or scheme of the lottery. A scheme and bond were found 
on file in the secretary’s office, and had been copied by a clerk into the book of executive 
minutes; the scheme purported to have been signed by the defendant, and was the 

only one to be found on file, relating to the lottery in question ; and the bond, (a sworn 
copy of which was produced,) purported to have been signed by the defendant and 
others, in the presence of two witnesses. Neither the signature to the scheme, nor 
the execution of the bond, were proved ; but the court held them sufficiently authen- 
ticated, under the circumstances, to be admitted in evidence. “ As to the scheme,” 
said Tilghman, C. J., delivering the opinion, “ it was not essential that the name of 
B. (the defendant) should be signed at all, and therefore this paper being found in the 
office, and no other paper of the kind being there, the presumption was very strong 
that it was the scheme submitted to the governor in compliance with the act of assem- 
bly. With respect to the bond, the presumption was equally strong of its having 
been deposited by B., and if deposited by him, I take it to be immaterial, in the pres- 
ent action, whether he executed it or not. For, if he had deposited a forged bond, and 
thus imposed on the governor, he would not be permitted to avail himself of this plea, 
in bar of actions for the recovery of prizes in the lottery which he had proceeded to 
draw.” (Id. 328, 9.) In an action upon the bond it would have been necessary to 
prove its execution ; ( said id. 328 ;) but this, doubtless, means as against the sureties; 
B. who deposited the bond, could not be allowed to gainsay its genuineness. 

The recital of one instrument in another will frequently constitute an exception to 
the general rule requiring proof of the execution by witnesses. That this is so, ac- 
cording to the American decisions, will be seen by the cases ante, note 168, p. 160, 1, 
and ante, note 869, p. 1235 et seq. 

An additional exception is where the instrument is admitted hy the pleadings. Thus, 
in Kentucky, a plea of covenants performed, to a declaration on a covenant, does not 
put in issue either the existence or genuineness of the instrument declared on. And 
held, that the plaintiff might avail himself either of the recital of the covenant in his 
declaration, or he might read the covenant itself, so far as it conformed to the recital, 
without proving its execution. (Helm’s ex’rs v. Jones’ adra’r, 3 Dana, 86, 7.) 

Several of the states have statutes providing that, in certain cases, the execution of 
certain instruments need not be proved, unless their execution shall have been specially 
denied in some specified mode. Such a statute exists in Louisiana ; (Hughes v. Har- 
rison, 8 Mart. Lou. Rep. N. S. 297 ; Bennett v. Allison, 2 Mill. Lou. Rep. 419; Miller 
v. Cohea, 1 id. 586;) in Ohio; (Martin v. Butler, 1 Wright’s Rep. 553;) and Ken- 
tucky. (See the cases ante, note 860, p. 1209.) 

Another obvious exception is, where a statute makes a certified copy of the instru- 
ment evidence, instead of the original. (M’Coy v. Lightner, 2 Watts’ Rep. 349.) 


1 NOTE 913— p. 485. 

In general, to prove the band- writing of a person, any witness may be called, who 
has, in either of the modes which the law recognizes as legitimate, acquired such a 
knowledge of the general character of the party’s hand- writing, as will enable him to 
Vol. I. # 166 
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swear to his belief that the hand-writing in question is the hand-writing of that person* 
(2 Stark. Ev. 372, 6th Am. ed. See as to the general doctrine, Plicque v. Labranche, 
9 Lou. Rep. (Curry) 562; Dorsey v. Dorsey, 3 Harr. & John. 410; Commissioners, 
&c. v. Hanion, 1 Nott &. McCord, 554; Slaymaker v. Boyd, 1 Pennsyl. Rep. 216.) 
It has been laid down in Pennsylvania that to enquire of a witness what is his impres- 
sion, is descending to a test too vague to form a judgment upon. It is, say the court, 
like asking what was his understanding of a conversation, instead of enquiring what 
the parties said. The witness should be asked as to his belief. (Carter v. Connell, 1 
IV hart. Rep. 392, 399, 9.) But see ante, note 526, p. 748; also ante, note 164, p, 153, 
154. The usual enquiry, after the witness’ competency to speak has been settled, by 
showing his means of knowledge, is whether he believes the paper in question to be 
of the party’s hand-writing. (Salmon v. Feinour, 6 Gill & John. 60.) In Carter v* 
Connell, supra, the witness’ means of knowledge were very limited ; he said, he thought 
be knew the hand-writing of* the party, whose signature was in question, “but would 
not be willing to be qualified to it;” he thought he had seen him write; had received 
promissory notes from him ; and if he were to see some of the notes, could say if the 
hand-writing in question was that of the party. The question was then put — “Are 
you able to say whether to the best of your impression, this paper is in the hand- 
writing of J. C. [the party] or not?” Perhaps, under the circumstances, particularly 
as an objection was raised in due time and the question not modified, the enquiry was 
to be understood as calling for the mere conjecture of the witness, without reference to 
any recollection of his in respect to the character of the parly’s hand-writing. If the 
usual enquiry as to belief was purposely avoided with this view, the court were doubt- 
less right in overruling the question put. But, it is difficult to maintain, consistent 
with the cases, that a witness shall not testify unless he will express a decided belief in 
respect to the hand-writing. If the witness’ knowledge appears to have been derived 
from proper sources, its degree respects the credence to he awarded to what he says, 
Tather than its competency. In Garrells v. Alexander, 4 Esp. Rep. 37, the witness 
had seen the party execute a bail bond, but had never seen him write at any other 
time; being asked as to his belief whether the signature in question was the hand- 
writing of the party, he answered, that he could form np belief on the subject, but the 
hand-writing in question was like that to the bail bond. This was held evidence logo 
to the jury. Though that case was doubted by Lord Eldon, in Eagleton and Coventry 
v. Kingston, 8 Ves. jun. 475, yet it seems never to have been overruled, and we find 
it cited as authority not only by our author, but by otl>er modern English writers on 
evidence. (Roscoe’s Cr. Ev. 162. Roscoe’s Ev. 68. 2 Stark. Ev. 372, 3, n. (h.) 
6th Am. ed. 2 Russ, on Cr. 682, 3d Am. ed.) And see Sharp v. Sharp, 2 Leigh, 
254, 5, per Coaller, J. ; Redford’s adm’r v. Peggy, 6 Rand. 316. 

A witness who speaks of hand -writing from having seen the person write, is com- 
petent, though he never saw him write but once. (See the text, p. 484, 5. Garrells 
v. Alexander, supra. The Commonwealth v. Levy, 2 Wheel. Cr. Cas. 246, 7. See 
Utica Ins. Co. v. Badger, 3 Wend. 102.) But he should have seen the person write in 
the ordinary course of business, or, at least, when he had no motive for disguising his 
hand. Where the witness stated that he had seen the party write, and, on being en- 
quired of as to the circumstances, said, that it was previous to the trial, for the purpose 
of shewing the witness his true manner of writing so as to enable him to testify accu- 
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rately ; held, that the witness was incompetent. (Stranger v. Sea He, 1 Esp. Rep. 14. 
See this case commented on by Denman, C. J. in Doe, ex dem. Mudd, v. Suckermore, 1 
Nev. & P. 32, 56. S. C. 5 Adol. 6c Ellis, 703.) Proof of the hand-writingof the endorser 
of a note, going no farther than that the witness believed it to be the hand -writing of the 

endorser, which belief was founded on the fact of having seen him write his name two 
months before the trial, and also five years before the trial, the witness stating at the 
same time, that he would not have been able to have testified from having seen him 
write five years ago, and expressing some doubts as to a part of the signature, is hard- 
ly sufficient to uphold a verdict in favor of the signature. (Utica Ins. Co. v. Badger, 
3 Wend. 102.) And, where the witness stated, that he had only seen the party upon 
one occasion sign his name to an instrument, to which he was an attesting witness, and 
that he was unable to form an opinion as to the hand-writing, without inspecting that 
other instrument, his evidence was held inadmissible. (Filliter v. Minchin, cor. Hol- 
royd, J. Dorchester'Spring Assizes, 1819, cited 2 Stark. Ev. 362, 3, n. (h.) S. C. cited 
Rose. Cr. Ev. 162, from Mann. Index, 131.) It has been held, however, that a wit- 
ness who has seen a party write, but has forgotten the character of his hand, may refer 
to that writing to retouch an 1 strengthen his recollection ; but not merely for the pur- 
pose of comparison. (See post, p. 491 of the text ; Bedford’s adm’r v. Peggy, 6 Rand. 
Rep. 316; Jackson, ex dem. Van Dusen, v. Van Dusen, 5 John. Rep. 144, stated 
infra.) 

It was held by Lord Ellenborough, that the full signature of an acceptor was hot 
sufficiently proved, by a witness who had seen him write his name but once before, 
when he used only the initials of his Christian name. (Powell v. Ford, 2 Stark. Rep. 
164.) But, in aiater case, Abbott, C. J. said he would not abide by that decision; 
end ruled, that a witness who had seen the defendant write his name “ Mr. Sapio,” was 
competent to prove the signature to a bill signed “ L. B. Sapio.” (Lewis v. Sapio, 1 
Mood. & Malk. 39.) In Jackson, ex dem. Van Dusen, v. Van Dusen, 5 John. Rep- 
144, a witness who had once seen a person, (S. Wheeler,) put the initials of his name 
to a paper, now in the witness’ possession, was held competent to testify as to the sig- 
nature of such person made in the same way, in attesting a will. He testified from a 
peculiarity in the character and structure of the letters, particularly in the S, which 
was inverted ; and stated, among other things, that he judged from a comparison of 
(he two signatures. “ This,” it was said by the court, “ is (he usual manner of proving 
a man’s hand-writing, and differs wholly from that species of evidence to which the 
objection applies.” (Id. 155.) Where the signature to be proved was by a mark, 
held, that it might be proved from inspection, by a witness who spoke to having seen 
the party make her mark, and to some peculiarity in it. (George v. Surrey, 1 Mood. 
& Malk. 516.) 

It has been held, that a witness who swears to his belief of hand-writing must form 
bis judgment from his recollection of the general character of the hand-writing, and 
not from any extrinsic or collateral circumstances. Accordingly, where a witness said 
the hand-writing was like the plaintiff’s, but he did not think it was his, because the 
plaintiff was too much of a man of the world to sign such a paper , Lord Kenyon held 
the answer improper, and that the witness ought to found his opinion upon the char- 
acter of the hand- writing only. (Da Costa v. Pym, Peake’s add. Cas. 144.) A Mr. 
Caldicott was allowed to state his belief that certain hand-writing was not that of Mr* 
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Mickle, the author of the Lusiad, because he was a very correct man in making capita! 
and small letters where such were required, and, in the writing produced, that correct- 
ness was not observed. That, however, was not going beyond the hand-writing 
itself. (See the case stated by Mr. Erskinc in Da Co3ta v. Pym, Peake’s add. Cas. 
144.) See also Jackson, ex dem. Van Dusen, v. Van Dusen, 5 John. Rep. 144, supra ; 
also Freelove v. Fenner, 2 Gall. Rep. 170. 


NOTE 914— p. 486. 

The following cases recognize the doctrine of the text, respecting knowledge of 
hand-writing derived from a written correspondence with the person whose hand- 
writing is sought to be established. Titford v. Knott, 2 John. Cas. 211. The State 
v. Allen, 1 Hawks’ Rep. 6. Lyon v. Lyman, 9 Conn. Rep. 55, 59, 60. Carey v. 
Pitt, Peake’s add. Cas. 130. Russel v. Coffin, 8 Pick. Rep. 143. Hammond’s caae, 2 
Grcenl. Rep. 33. Redford’s adm’r v. Peggy. 6 Rand. 316. Turnipseed v. Hawkins, 
1 McCord, 278, 9. Faber v. Hilliard, 2 N. Hamp. Rep. 490, 1,2. Clark v. Wallace, 
3 Pennsylv. Rep. 441. Thatcher v. Goff, 11 Lou. Rep. (Curry,) 94. 

It is essential that the identity of the correspondent, whose letters havebeen received, 
with the party whose hand writing is to be proved, should be established, either by 
the witness who received the letters, or by other reasonable evidence. (2 Stark. Ev. 
372, 3, 6th Amer. ed.) It is not always necessary, however,; to call the person 
to whom the letters were addressed ; other persons through whose hands the letters 
passed, in the course of business, as clerks, &c. are competent to testify. (Rex v. Sla- 
ney, 5 Carr. & Payne, 213. Titford v. Knott, 2 John. Cas. 211, 214.) A witness, to 
prove the hand-writing of the defendant S. F., said, he had never seen S. F., but had 
corresponded with one S. F., of Plymouth Dock ; that he had so addressed his letters, 
and received answers from him, and had, from that correspondence, acquired such a 
knowledge of his hand-writing as enabled him to say that the paper produced was in 
the same hand- writing : evidence was given that the defendant lived at Plymouth 
Dock, and that no other person of the same name resided there: and held, that the 
proof was sufficient. (Harrington v. Fry, 1 Ry. & Mood. 90.) In Tharpe v. Gis- 
burne, 2 Carr. & Payne, 21, the witness said, he had never seen the party, but believed 
the instrument to be in his hand-writing, from having received letters from him upon 
which he had acted ; Best, C. J. ruled that this was quite sufficient for the witness to 
ground a belief upon, which he said was all that was required. The reporter in a note 
to this case adds, that" now, the universal practice of the lord chief justices at the 
sittings, is, if the witness states he has received letters, purporting to coine from a 
party, and has acted on those letters, to ask him whether he believes the paper he is 
called to prove is of that party’s hand-writing.” (Id. See per Williams, J. in Doe 
v. Suckermore, 1 Nev. & P. 43 ; S. C. 5 Adol. & Ellis, 703.) 

Hand-writing is well proved by a witness who has received letters from the party, in 
answer to letters written to him by the witness, though the witness has never done 
any thing in consequence of the receipt of such letters. (Doe v. Wallinger, cor. Hol- 
royd, J. Dorchester Spring Assizes, 1319, 2 Slurk. Ev. 273, n. (h.) 6th Am. ed.) If 
letters are sent, directed to a person on particular business, and an answer is received 
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Id due course, a lair inference arises that the answer was sent by tlie person in whose 
hand-writing it purports to be. (Per Lord Kenyon in Carey v. Pitt, Peake’s add. 
Css. 180.) 

The like general doctrine prevails where the witness, though he has seen no written 
correspondence of the party, is able to testify from other authentic papers, received or 
examined by him in the course of business; (per Kent, J. in Titford v. Knott, 3 John. 
Caa. 314; Turnipseed v. Hawkins, 1 McCord, 378; Faber v. Hilliard, 3 N. Hamp. 
Rep. 481, 3; Thatcher v. Goff, 11 Lou. Rep. (Curry,) 94 ;) e. g., notes, purporting 
to have been signed by the alleged writer, and afterward paid by him ; the payment of 
them being a full admission that he had made and signed them. (Johnson v. Da- 
veroe, 19 John. Rep. 184, 186.) So, where the witness, an officer of a bank, stated 
that he knew the person’s hand-writing, from the circumstance of having his bank- 
book, and having seen his checks, which were received and paid in the ordinary course 
of business. (Coffee’s case, 4 City Hall Rec. 53 ; S. C^ Judic. Repos. 398.) In Vir- 
ginia, a witness who had acquired a knowledge of the hand-writing of a person, from 
an examination of his papers after his death, (the witness being his administrator,) 
was held competent to testify to his hand- writing, in the court of probate, though the 
witness professed to have no knowledge save that so derived. (Sharp v. Sharp, 3 
Leigh, 349.) In Smith v. Sainsburv, 5 Carr. & Payne, 196, it became necessary for 
the defendant to prove the hand- writing of Mary Smith, an attesting witness to an 
agreement, purporting to be signed by the plaintiff The defendant’s attorney for 
this purpose testified, that he believed he was acquainted with her hand-writing; that 
be had never seen her write, but had observed the name of Mary Smith signed to an 
affidavit, which had been used by the plaintiff’s counsel, in answer to an application 
to postpone the cause, and which was filed. In the affidavit it was sworn, that Mary 
Smith was the plaintifi ’s wife. This evidence being objected to, Park, J. held it suffi- 
cient ; for, the plaintiff was precluded from alleging that the signature to the affidavit 
was not genuine. He distinguished it from tlie case of mere comparison of hand- 
writing, inasmuch as the witness took notice of the signature, and, in his miod, formed 
Mjtdfrininn. which enabled him to swear to his belief. But mere comparison of band- 
£§fjj^it not,in general, allowable. (See id. ; also post, note 915, pu 1836 etseq.) And 
tlie plaintiff’s counsel, to prove a letter to be of the defendant’s hand- 
Sm*; testified, that he knew the defendant’s hand- writing from having seen other 
tb4 TffiMter’s office, which were admitted to be of bis hand-writing by the 
defendant’s attorney, and that he (the witness) bad frequently acted on those papers, 
but had newet seen the party write nor corresponded with him: held, that this 
amounted toknowledge derived from mere comparison of hands, and was therefore 
incompetent (Greaves v. Hunier, 3 Carr. & Payne, 477.) A witness who could not 
undertake to say he had ever seen the person actually write, but from such person 
having been a notary public, he had seen much of his acknowledged band- writing, was 
held competent to testify. (Duncan v. Beard, 3 Nott A McCord, 400.) This, how- 
ever, was the case of an old will, and the antiquity of the transaction may have caused 
some relaxation in the rule. See Strother v. Lucas, 7 Peters’ Rep. 766, 7 ; Turnipseed 
▼. Hfewkiost^l’McCord, 373, 378 ; also post, note 917. 

Where^n|p|ifca reasonable possibility that the specimens on which the witness 
grottndi were not genuine, his testimony will be rejected; as, where the 
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inspector of franks at the post office, called to prove the signature of a member of 
parliament, could only speak from the superscription of letters pwporting to have 
been signed by him. (Gresley’s Eq. Ev. 190. Carey v. Pitt, Peake’s add. Cas. 130. 
Batchelor v. Sir John Honey wood, 2 Esp. Hep. 714.) Where a witness has no other 
knowledge of the party’s hand-writing, than from having seen writings which were 
said, by other persons, to be his, he cannot be allowed to testify. (Goldsmith v. Bane, 
3 Halst. 87. Thatcher v. Goff, 1 1 Lou. Rep. (Curry) 94, 98.) See further on this 
subject, State v. Allen, 1 Hawke’s Rep. 6, and other cases relating to disproving the 
genuineness of bank bills, post, note 918. 


NOTE 915— p. 490. 

Mr. Starkie, speaking as to the rule excluding mere comparison of hands, says, 
that perhaps after all, the most satisfactory reason for it is, that if such comparison were 
allowed, it would open the door to the admission of a great deal of collateral evi- 
dence, which might go to a very inconvenient length. For, in every case, it would 
be necessary to go into distinct evidence, to prove each specimen produced to be 
genuine ; and even in support of a particular specimen, (if the present rule were to be 
broken through,) evidence of comparison would be receivable in order to establish the 
specimen, and so the evidence might branch out to an indefinite extent. (2 Stark. 
Ev. 375, 6th Am. ed.) 

By comparison, is now meant, an actual comparison of two writings with each 
other, in order to ascertain whether both were written by the same person ; though 
formerly, even comparing the standard formed in the witness’ mind with the writing 
in dispute, was called evidence by comparison; and hence, was deemed inadmissible, 
•at least in criminal cases. (2 Stark. Ev. 373, 4, 6th Am. ed.) 

The English courts, have consistently followed the rule, excluding evidence founded 
Ajpon a mere comparison of hands by witnesses. (See several cases cited in the next 
preceding note p. 1325; also, an elaborate note, exhibiting most of the earlier Eng- 
lish coses, 4 Esp. Rep. 273, a, Day’s ed.) A witness cannot have two writings placed 
in his hands, and then be asked, whether, in his belief, both were not written by the 
same person. (Clermont v. Tullidge, 4 Carr. &. Payne, 1. See also Mutchinson, v. 
Allcock, 1 Dowl. & Ryl. 165; Greaves v. Hunter, 2 Carr. & Payne,' 477, stated 
in the next preceding note p. 1325.) On information for a riot, a letter from the prosecu- 
tor was offered by the defendant, and admitted to be genuine. Then a lost letter was 
proposed to be proved by a witness, who never saw the prosecutor write, but would 
swear it was in the same hand with the letter produced ; this was rejected, because he 
had never seen the party write. (The King v. Sir T. Culpepper, Skin. 673.) 

But though witnesses cannot be permitted to compare two papers, and give their 
opinion to the jury, as the result of such comparison merely, yet the jury , under 
certain limitations, have been allowed to assist their judgment in this way. In Alles- 
brook v. Roach, 1 Esp. Rep. 351, before Lord Kenyon, there was contradictory evi- 
dence respecting the defendant’s hand-writing, and the jury were allowed to compare 
bills, admitted to have been written by him, with the disputed signature. The bills, 
in this case, were introduced, as it seems, for the mere purpose of comparison. The 
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same learned judge is reported to have held directly the contrary in Da Costa v. 

Pyme, Peake’s add. Cas. 141, and Wacferson v. Thoytes, Peake’s Rep. 20. See also 
Brookbard v. Woodley, id. Cor. Yates, J. In more recent English cases, the doctrine 
is laid down thus — that the court or jury may compare two documents together, when 
properly in evidence, and from that comparison form a judgment upon the genuine- 
ness of the hand writing. (Griffiths v. Williams, 1 Crom. Jerv. 47. Solita v. Yar- 
row, 1 Moo. &, Rob. 133. Doe v. Newton, 1 Nev. & P. 4 ; S. C. 5 Adol. &, Ellis, 514. 
See the observations of the judges in Doe, ex dem. Mudd, v. Suckermore, 1 Nev. &, 
P. 32 ; S. C. 5 Adol. & Ellis, 703.) But, the document with which the comparison is 
made, must be one already in evidence in the case, and not produced merely for the 
purpose of the comparison. Accordingly where, upon an indictment for sending a 
threatening letter, in order to prove the hand writing to it, it was proposed to put 
in a document undoubtedly written by the prisoner, but unconnected with the charge, 
in order that the jury might compare the writing with that of the letter, Bolland B., 
after considering Griffiths v. Williams, supra, rejected the evidence, observing that, 
to say that a party might select and put in evidence particular letters, bearing a certain 
degree of resemblance or dissimilarity to the writing in question, was a different 
thing from allowing a jury to form a conclusion from inspecting a document, put in for 
another purpose, and, therefore, free from the suspicion of having been so selected. 
(Morgan’s case, 1 Moo. &. Rob. 134 n. See 2 Stark. Ev. 374, n. (h.) Cth Am. ed* 
Rose. Cr. Ev. 163 ; Bromage v. Rice, 7 Carr. & Payne, 549; Waddington v. Cou- 
sins, id. 596'; Doe v. Newton, 1 Nev. & P. 4 ; S. C. 5 Adol. &. Ellis, 514. See the ob- 
servations of the judges in Doe, ex dem. Mudd, v. Suckermore, 5 Adol. &. Ellis, 
703 ; S. C. 1 Nev. & P. 32.) Gurney, B., it is said, after consultation with Alderson, J., 
allowed signatures, indisputably genuine, and spelled differently, to be submitted to 
the jury for the purpose of comparison with the signature in question. (Anon. 1833, 
cited 2 Stark. Ev. 374, n. (h) 6th Am. cd. ; also Gresl. Eq. Ev. 191.) The standards 
were probably competent evidence for other purposes. But mere unaided comparison, 
will not authorize a jury to find in favor of the genuineness of a writing. According- 
ly, in Allport v. Meek, 4 Carr. Payne, 267, the action was by the indorsee against 
the acceptor of a bill of exchange ; the witness called to prove the hand- writing of the 
drawer, said, that neither the drawing nor the indorsement were in the hand-writing 
of the person whose they purported to be. But it was proved, that the defendant 
had acknowledged the acceptance to be his, and it was contended, that, as the ac- 
ceptance admitted the drawing to be correct, the jury might find for the plaintiff, if 
they thought upon inspection that the drawing and indorsement were of the same 
hand-writing. But held, that some evidence was necessary for the jury to act upon. 

The doctrine excluding comparison of hands by witnesses, was recognized by the 
supreme court of the United Slates, in Strother v. Lucas, 7 Peters’ Rep. 763. 
“ It is a general rule,” said Thompson, C. J., delivering the opinion in that case, 
“ that evidence by comparison of hands is not admissible, where the witness has had 
no previous knowledge of the hand-writing, but is called upon to testify merely 
from a comparison of hands.” (Id. 767.) 

In New-York, the like has been recognized, in several instances. In Tit/brd v. 
Knott, 2 John. Rep. 211, 214, Kent, J., advanced the doctrine thus — “It is usual for 
witnesses to prove hand-writing from previous knowledge of the hand, derived from 
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having seen the person write, or from authentic papers received in the course of busi- 
ness. If the witness has no previous knowledge, he then cannot he permitted to decide iv 

in court from a comparison of hands.” The same rule was admitted in Jackson, ex dem. 
Van Duzen, v. Van Duzen, 5 John. Rep. 155; but there, the comparison was made by a 
witness who had seen the party write, and probably only for the purpose of refresh- 
ing his recollection. See S. C. stated ante note 913, p. 1S23. In Jackson, ex dem. 
Woodruff, v. Cody, 9 Cowen’s Rep. 140, there was a dispute as to the identity of a 
witness to a deed, there being several persons of the same name ; and a witness at the 
circuit was allowed to compare the hand-writing to the attestation, with another 
writing long in his possession, and reputed to be the hand-writing of his grandfather, 
though he had never seen him write. The evidence was received without objection ; 
but the suprme court inclined to think it would have been admissible for the purpose 
of identity even had it been objected to. The deed was dated in 1792, and the trial 
took place in 1827. The case, therefore, would in some respects, seem to fall nearly 
within the principle of the rule stated post, p. 49 r of the text, allowing comparison of 
hands to be resorted to, in proving ancient writings. See also post, note 91 7^ 
The general rule, excluding comparison of hands, was folly admitted in Jackson, 
ex dem. Parker, v. Phillips, 9 Cowen’s Rep. 94, 112. There, for the purpose of 
showing that a deed purporting to have been signed by one Abraham Barnes, was 
not genuine plaintiff offered to prove that a certain account book was in the hand- 
writing of Barnes, and that his name, written therein by himself was wrote differ- 
ently from the signature to the deed, his Christian name being spelled Abraham in the 
book, and Abrahem to the deed. The circuit judge rejected the evidence, as amount- 
ing to no more than a mere comparison of hands. On a motion subseqoently made 
for a new trial, the decision at the circuit was affirmed; and Savage, C. J., wh<r 
delivered the opinion, said, “ the rule is settled in England, and I believe in this state, 
that comparison of hands, by juxtaposition of two writings in order to ascertain 
whether both were written by the same person, is inadmissible.” The learned chief 
justice assigned as one reason for the rule, that the specimens produced might he 
selected for the purpose ; and another, he added, was, that if permitted, these speci- 
mens might “ be contested and examined by others, and thus collateral evidence 
might be introduced to an inconvenient length, and, in the end, might not be condu- 
cive to justice.” (Id. 112.) 

The point as to comparison by the jury, was also raised and considered in Jackson 
ex dem. Parker, v. Phillips, supra. It was proposed to authenticate the book men- 
tioned, and then to submit both the book and the deed for inspection by the jury. The 
circuit judge overruled the proposition, and the supreme court held that his decision 
was correct. Savage, C. J. said, that where a practice of allowing comparison of 
hands either by the witnesses or the jury, has obtained, he presumed it would be 
found that the comparison had been made by consent. (Id. 100, 1 12.) The decision 
itself, whatever may be thought of some dicta in the case, is not at all in conflict with 
the English doctrine, relative to submitting papers for inspection and comparison by 
the jury ; for, the book was brought forward for the single purpose of comparison. See 
further on the same subject, Olmstead v. Stewart, 13 John. Rep. 238, 9 , per curiam. 

Some early nisi prius decisions, in New-York, deserve notice. In Haskins v. Stuv- 
vesant, Anth. N. P. 97, comparison of hands was held inadmissible, by Van Ness, J., 
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even as subsidiary testimony, in a case where the proof was conflicting. But, in Ro- 
gers* adm’rs v. Shaler, id. 109, Spencer, J. held, that where the intestate’s hand-writing 
to shipping articles had already been proved by the plaintiff the defendant might call 
a witness to compare such hand-writing with papers alleged by the defendant to be in 
the intestate’s hand-writing, and state his inference to the jury, with a view of estab- 
lishing the genuineness of the latter ; “ the jury,” he added, “ not being competent to 
make such comparison.” Quere ; for this, according to the doctrine as recently held 
in England, was precisely the case where the jury would be allowed to take both pa- 
^ pers, and aid their judgment by comparison. The rule excluding comparison of bands 
by the jury, was acted upon in Hutchins’ case, 4 City Hall. Rec. 119, where, though 
both the prosecutor and prisoner consented, yet the mayor interposed, and refused to 
allow it. (See Coffey’s case, Judic. Repos. 993, 995, 6.) 

In Virginia, opinions of witnesses derived from a mere comparison of hands, are inad- 
missible. Nor can other papers be given in evidence, with a view of laying them be- 
fore the jury to aid them in forming their judgment by comparison. (Rowt’s adm’x 
v« Kike’s adm’r, 1 Leigh, 916. See Gardner’s adm’r v. Vidal, 6 Rand. Rep. 106; 
Redford’s adm’r v. Peggy, id. 316 ; Sharp v. Sharp, 9 Leigh, 949.) But, a witness 
who has seen a person write, may, when called on to testify to his hand-writing, refer 
to other papers in his own possession, known to have been written by such person, to 
refresh his memory. Nor will the weight of the witness’ testimony be impaired, it 
seems, by reason of his having done so before the trial. (Bedford’s adm’r v. Peggy. 6 
Rand. 316.) See on this point post, p. 491 of the text, and the cases cited post, note 916. 

In New-Jersey, it seems, evidence by comparison of hands is inadmissible. (Gold- 
smith v. Bane, 3 Halst. 87.) 

So in Kentucky ; though the court concede an exception in the case of ancient 
writings. They add, also, that comparison of hands “ has been sometimes admitted in 
aid and corroboration of other proof. But alone, and without other proof, the general 
rule is notto admit it. (Woodward v. Spiller, 1 Dana’s Rep. 179, 181.) 

In Maine, the doctrine, it has been said, (per Dagget, J., 9 Conn. Rep. 61,) allows 
of testimony derived from a mere comparison of hands; and Hammond’s case, 9 
Greenl. Rep. 33, was cited as showing this. The prisoner there was indicted for 
forging a check on the Portland Bank, in the name of Atwood & Quincy. The 
prosecutor, proved, that a sheet of paper was found in the prisoners chest, on which 
west written six or seven other and similar checks; and that the prisoner acknow- 
ledged the latter to have been written by him. This paper was lost, or unintentionally 
destroyed, before the trial. He then introduced one of the directors of the bank aa a 
witness, to prove that he had seen ®nd critically examined the lost paper, that the 
Signature to the checks written thereon resembled the signature to the forged one, 
mud the witness believed that the forged check was signed hy the prisoner. The 
decision was not put upon the ground that a comparison of hands, in the technical 
mtm, was allowable ; but the court went on the principle that a witness, who has 
become acquainted with the hand-writing of a parly, by having seen writing acknow- 
ledged 4o be his, is competent to testify in respect to it The comparison allowed in 
the case was not made by bringing the two writings in juxtaposition, but, as it seems, 
by comparing a standard formed in the witness’ mind from having critically examined 
Uq acknowledged specimen of the prisoner’s hand- writing, (and that too previous to 

Vol. I.* 167 


Digitized by ^ooQle 



1S50 Of the Proof of Deede, AgreemenU, tyt. [Cb. 8L 

the trial,) with the signature in question. If the witness’ knowledge had been gained 

in the course of business, and with no reference to the trial, the case would probably 
have fallen within the principle of several decisions stated ante, note 914, p. 1325. The 
court, however, said, that the rule excluding comparison of hands is not in force in 
Maine, or in Massachusetts, t cith the same strictness and to the same extent as in 
England. But how far the relaxation may go was not defined. 

In Massachusetts, it was held in an early case, that where a signature is contested, 
other papers may be proved and submitted to the jury, for the purpose of enabling 
them to judge by comparison. The decision went no farther than to allow a compar- 
ison by the jury, where there were conflicting proofs, and in aid of other testimony; 
and Parker, C. J., who delivered the opinion, put it mainly upon local usage, apparently 
conceding that the English doctrine was against it. (Homer v. Wallis, 11 Mass Rep. 
309, 312. See Hall v. Huse, 10 id. 39, S. P.) In a recent case the court went beyond 
this and allowed other signatures, not otherwise competent evidence, to be introduced 
for the purpose of enabling the court and jury to compare, and thus form an opinion 
upon the genuineness of the controverted signature. So persons of skill may be called 
to give their opinion as witnesses from a comparison merely, as to the identity or dif- 
ference of admitted or proved specimens, with the signature in question. But, it seems, 
the signatures thus introduced as standards must be shown to be genuine, either by 
being admitted to be so, or by direct evidence of a witness who saw the party write 
them. (Moody v. Rowell, 17 Pick. 490, 494, 5, 6.) 

In South Carolina, comparison of hands by the jury is allowable in aid of doubtful 
proof; and papers may be proved with the express view of submitting them for the 
inspection of the jury. So also, it seems, as to comparison by witnesses. But in no 
case is such evidence admissible, except as a circumstance in corroboration of other 
evidence. Per se, say the court, it is so feeble as to be unsafe to act upon. (Boman 
v. Plunkett, 2 McCord, 518, 520.) 

In Pennsylvania, it appears to have been decided by the circuit court of the U. States* 
sitting in that state, that hand-writing could not be proved hv a comparison of hands. 
(Martin v. Taylor, and United States v. Johns, Wharton’s Dig. 300, 2d ed. pi. 353.) 
But see Murati v. Luciani, 1 Bald. Rep. 49, 50, 1, 2. Such was held to be the estab- 
lished rule in criminal cases. (United States v. Craig, 4 Wash. C. C. Rep. 729, 781.) 
But, in the state court, after evidence has been given in support of a writing, it may 
be corroborated by comparing the writing in question with other writing ci noerning 
which there is no doubt. (Said, in McCorkle v. Binns, 5 Binn. Rep. 340, 349, per 
Tilghman, C. J.) On the same principle, from a comparison of the types, devices, &c. 
of two newspapers, one of which was clearly proved, (and that too for the very 
purpose of comparison,) and the other imperfectly, held, that the jury might infer that 
both were printed by the same person. (Id.) This doctrine, as to hand-writing, was 
fully sanctioned and adopted in The Farmer’s Bank v. Whitehall, 10 Serg. &. 
Rawle, 110. Though the court seemed to confine the rule lo civil cases, and to 
instances where the comparison is instituted in corroboration of other evidence. S. P. 
Bank of Pennsylvania v. Haldeman, 1 Pennsylv. Rep. 161. See, as to criminal 
cases, Pennsylvania v. M’Kee, Addis. Rep. 33; per Duncan, J. in The Com- 
monwealth v. Smith, 6 Serg. & Kawle, 671. Indeed, no distinction is now recog- 
nized between civil and criminal cases in this respect (See Callan v. Gaylord, 3 
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Watts’ Eep. $21, 323, 4.) Mere unaided comparison of hands, without other proof, 
ianot in general admissible. (Vickroy v. Skelley, 14 Serg. &. Rawle, 372. Callan v. 
-Gaylord, $ Watts’ Rep* 321, 323. Lodge v. Phipher, 11 Serg. & Rawle, 333.) 

In New-Hampshire, the rule is substantially the same as in Pennsylvania. “We 
take it to be well settled,” say the court, “ that it cannot be left to a jury, to determine 
whether a signature is genuine or not, by comparing it with other signatures proved 
to be genuine. But, when witnesses acquainted with the hand-writing in question 
have been called and examined, other signatures, proved to be genuine, may be sub- 
mitted to the jury, to corroborate or weaken the testimony of such witnesses.” (Myers 
▼. Tuscan, 3 N. Hamp. Rep. 47.) 

In the circuit court of the United States, sitting in Rhode Island, a question arose 
whether an altered word in a will was in the hand- writing of the scribe who drafted 
it ; after witnesses acquainted with his hand-writing had testified to their opinion that 
4he word was not written by him, and predicated their statement mainly on the mode 
wf forming a particular letter, and the use of double hyphens — other witnesses, who 
were also acquainted with his hand-writing, were allowed to state that certain deeds, 
which they produced to the jury, were the hand-writing of the scribe, and contained 
the peculiarity as to the particular letter and the hyphens observable in the will, and 
that they had frequently known him write in this way. “ Nothing is clearer,” said 
the court, “ than that this is not a mere comparison of hands. The witnesses swear 
as to facts and peculiarities of hand-writing, and produce the best possible proof of 
their own accuracy.” (Freelove v. Fenner, 2 Gall. Rep. 170, 175.) 

In Connecticut, the English doctrine has been distinctly repudiated; and not only 
may specimens be introduced for the purpose of inspection by the jury, but witnesses, 
it seems, are allowed to give opinions, derived from a mere comparison of hands on 
the triaL (Lyon v. Lyman, 9 Conn. Rep. 55.) And no distinction is made between 
criminal and civil cases, in this respect. (Id. 61. State v. Brunson, 1 Root’s Rep. 
607.) But see State v. King, stated by Mr. Day iu a note to Macferson v. Thoytes, 
Peake’s Rep. 21 ; Swift’s Ev. 29, 30. 

la Louisiana, the doctrine on this subject rests upon their code -of practice. 
Proof by comparison is there allowed. (See Plicque v. Labranche, 9 Lou. Rep. 
(Cutty) 559 , 562; Bell v. Norwood, 7 id. 95, 6; Barfield v. Hewlet, 6 Mart. Lou. 
Rep. 78, N. S. ; City Bank of New-Orleans v. Foucher, 9 Lou. Rep. (Curry) 405 ; 
Bissell v. Irvin’s heirs, 10 id. 524.) 


NOTE 916— p. 491. 

See S. P., Bedford^ adm’r v. Peggy, 6 Rand. 316 ; Jackson, ex dem. Van Dusen, 
v. Van Dusen, 5 John. Rep. 144. See the observations of Paterson, J. in Doe, ex 
dem. Mudd, v. Suckerrnore, 1 Nev. & P. 51. 


NOTE 917— p. 492. 

Rose. Cr. Ev. 163. 2 Stark. Ev. 375, 6th Am. ed. See per Williams, J, in Doe, 
cx dem. Mudd, v. Suckerrnore, 1 Nev. It P. 41 ; S. C. 5 Adol. & Ellis, 703. 
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The doctrine of the text has been recognized in several American cases. In Vir- 
ginia, where evidence by comparison of hands is disallowed, Carr, J. speaking to that 
point, said, that the decisions “ go no further than, that where the antiquity of the 
writing makes it impossible for any living witness to swear he ever saw the party 
write, comparison with the documents known to be in his hand-writing, has been ad- 
mitted.” (Rowt’s adm’x v. Kile’s adm’r. 1 Leigh, 222.) But held, in that case, that 
a paper dated in 1807, the suit having been brought in 1815, did not fall within the 
principle of the exception. 

The general doctrine was directly held in Jackson, ex dem. Bradt, v. Brooks, 8 
Wend. 426. There, the witness’ only knowledge of the hand-writing to a very old 
deed, was derived from an inspection of other ancient deeds, having the same signa- 
ture, which had been treated and preserved as muniments of title; and, inasmuch as, 
from the lapse of time, no one could be presumed alive who had seen the party write, 
the witness was allowed to testify, and his testimony deemed sufficient. (See id. 431,2. 
S. C. affirmed on error, 15 Wend. 111.) In Jackson v. Kip, Anth. N. P. 105, to 
prove that an ancient survey was made bv a former surveyor-general, the plaintiff 
offered a witness who had been in the habit of inspecting ancient surveys, and had 
thus become acquainted with surveys avowedly made by such surveyor. The defend- 
ant’s counsel objected, and called for the papers from which the witness had formed 
his opinion, so that the jury might compare for themselves. But Spencer, J., who 
presided at the trial, overruled the objection, and admitted the evidence. See alsoS. P., 
Cantey v. Platt, 2 McCord, 260 ; Jones v. Huggins, 1 Dev. R. 223 ; Duncan v. Beard, 2 
Nott 8c McCord, 400; Tumipseed v. Hawkins, 1 McCord, 272, 278; Thomas v. 
Horlocker, 1 Dali. 14 ; Vickroy v. Skelley, 14 Serg. &, Rawle, S72, 3 ; also ante, note 
903, p. 1316. 

In Strother v. Lucas, 6 Peters’ Rep. 767, the doctrine was recognized by Thompson 
J., delivering the opinion of the court, thus : “ There may be cases, where, from the 
antiquity of the writing it is impossible for any living witness to 6wear he ever saw 
the party write, comparison of hand-writing with documents, known to be in his hand- 
writing, has been admitted. But these are extraordinary instances, arising from the 
necessity of the case, and which do not apply to the one before the court.” The deed 
(which was the instrument sought to be proved in that case) bore date in 1781 ; but it 
appeared there were living witnesses who had seen the party write, one of whom was 
examined as a witness in the cause. 


NOTE 918— p. 494. 

Our author seems to make some distinction between proving and dispiovvng hand- 
writing. In the former case, the testimony of the supposed writer need not be called 
in the first instance; but, in the latter, he appears to doubt whether in criminal cases 
especially, it is not to be regarded as the best evidence, and therefore indispensable. 
(See in the text, p. 492, 3; also ante, pp. 223, 4, 5.) Mr. Starkie denies that there 
is any difference. He says, “the objection that secondary evidence is substituted 
for the best, does not apply in either instance, since there is not such a distinction 
between one man’s knowledge of his own hand-writing, and the knowledge of another, 
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oo the same subject, as constitutes the former evidence of a superior degree to the 
latter.” (2 Stark. Ev. 839, 840, 6th Am. ed.) Mr. Roecoe is of the same opinion. 
(Rose. Cr. Ev. 5, 6.) And Mr. Gresley also. (Gresley ’s Eq. Ev. 189.) The Eng- 
lish cases are slightly conflicting on thissubject. See Hughes’ case, 2 East’s P. C. 1002. 
M ( Guire’s case, id. Case of Bank prosecutions, Russ. & Ryan, 378. Smith’s case, 2 
East’s P. C. 1000. 

In North Carolina, a justice’s proceedings were allowed to be proved by persons 
acquainted with bis hand-writing, without calling him or accounting for his absence. 
The court, in giving their opinion, deny ihat this is an invasion of the rule requiring 
the best evidence. For, whether a signature is proved by the person who made it, 
or by one acquainted with his hand-writing, the kind of proof is exactly the same. 
They are both primary— since the knowledge of both is acquired by the same means; 
although it may be, that the evidence of the supposed writer is in degree stronger 
than the other. (Ainsworth v. Greenlee, 1 Hawk’s Rep. 190. See ante, note 414, p. 
841 ; ante, note 418, p. 546 ; also ante, note 428, p. 553.) Indeed, we believe there 
is no material discrepancy among either the American or English cases on this point. 
In the first instance, and in order to prove hand-writing merely, it is not necessary 
to call the supposed writer; but other persons, acquainted with his hand- writing, are 
allowed to testify, without excusing the absence of the writer himself. This may be 
collected from several cases cited ante, notes 912, 913. An early case, in Pennsylva- 
nia, seems 1 to have proceeded upon a different principle. (M c Kee v. Executors of 
Myers, Addis. Rep. 31 ; stated ante, note 423, p. 553.) In Brewster v. Countryman, 
IS Wend. 446, the defendant wished to avail himself of a written contract between 
him and the plaintiff, which the defendant had destroyed. He offered what he alleged 
was a copy ; and proved that the plaintiff had requested one J. H. to make a copy, 
and that the paper produced was in J. H’s hand-writing. A witness testified that he 
had seen the original and that the copy was substantially the same, but he could not 
•ay it was a copy, not having compared it with the original. The court held, that J. 
H’s testimony should have been obtained, saying that though that produced was pret- 
ty strong, it was secondary to what was withheld. (Id. 449.) There, however, the 
question was upon the authentication of the copy, generally, and not whether J. H. 
should be called to prove or disprove his hand- writing. 

, The doctrine as to disproving hand-writing, without calling the supposed writer, 
came under consideration in Faber v. Hilliard) 2 N. Hamp. Rep. 480. The defendant 
in that case, proved he had paid the plaintiff a ten dollar bill, purporting to have 
been issued by a bank of another state ; and the plaintiff offered to prove that the 
bill was counterfeit ; but the persons called for that purpose, not being officers of the bank, 
and not having seen counterfeit bills on it of the denomination of the one in question, 
though they had of other denominations, and were much accustomed to the inspection of 
money, were objected to by the defendant* Their testimony, however, was held admis- 
sible. The court laid down the rule as a general one, that persons who have formed 
an acquaintance with the hand-writing in question, are equally competent either to 
prove or disprove it, as the supposed writer, (Id* 481.) Nor is it necessary in order 
to disprove the signatures of the bank officers, in such case, to call persons who have 
actually seen them write. (Id.) 
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The subject of disproving the genuineness of papers has most frequently been con- 
sidered in criminal prosecutions, lor passing counterfeit bills, for forgery &c. We 
have seen that the party whose name is forged is competent to testify in these cases. 
(See ante, note 236, p. 25S ; also Hess v. State of Ohio, 5 Hamm Rep. 7; Simmons 
v. The State, 7 id. 116. Contra, State v. Whitten, 1 Hill’s Rep. 100.) And this, where 
the instrument purports to have been attested by witnesses, who are neither produced 
nor accounted for. (Simmons v. The Slate, supra.) And the question has several 
time3 arisen whether the testimony of such person was not indispensable. Faber v. 
Hilliard, supra, makes no distinction between civil and criminal cases, but regards the 
rule acted upon as applicable to both. Nor was any distinction suggested, on the 
ground that the bank officers were out of the state, but the evidence there allowed 
was treated as primary in its character. The same doctrine was directly applied on 
an indictment for passing a counterfeit bank bill, in State v. Carr, 5 N. Hamp. 
Rep. 367 ; where it was held, that witnesses who had become acquainted with the 
signatures of the president and cashier, by having seen many of the bills in circulation, 
were competent to disprove the genuineness of the bill in question. There too tire 
bank was out of the state, but the court in their opinion make no mention of the cir- 
cumstance. 

In Ohio, it has been held that the prosecutor need not call the president and cashier, 
though in the particular case they resided in an adjoining county. (Hess v. The 
State of Ohio, 5 Hamm. 5, 7.) The court adopt the doctrine of Mr. Starkie, that the 
testimony of the president and cashier is not superior in degree to that of other persons 
acquainted with their hand-writing. The witness introduced in this case, was a teller 
of another bank ; he had never seen the officers mentioned write, but had frequently seen 
notes, letters, &c^ (received at the bank of which he was teller as genuine) with their 
signatures; and held, that his opinion of the counterfeit character of the bill in ques- 
tion was proper evidence for the jury. The court also seem to favor the notion that 
persons “skilled in examining signatures and notes” might be allowed to testify. (Id. 
6, 7.) In Simmons v. The State, (7 Hamm. Rep. 116,) the indictment was for 
forging a note ; and the testimony of the alleged maker was incidentally spoken of as 
the best evidence of which the nature of the case would admit. 

The Massachusetts doctrine on this subject was considered in Commonwealth v. 
•Carey, 2 Pick. 47. The indictment was for uttering a counterfeit bill, on the bank of 
another state. To disprove the signatures of the president and cashier, the prosecutor 
offered two witnesses, both officers of another bank, who testified to their having re- 
ceived and paid out, very frequently, notes of the bank in question, and in that way 
bad become acquainted with the signatures of the president and cashier ; they had 
never seen either of those officers write, but one of them had once carried a large 
number of the bills to the bank which he had taken as genuine, and they were re- 
- ceived and paid for by the bank. This testimony was held admissible; but the court 
evidently regarded it as secondary, and inferior to that of the president and cashier 
whose signatures were sought to be disproved, and they justify its admission solely 
on the ground that the court had no power to compel the attendance of those of- 
ficers. (Id. 30.) It seems that the legislature of that state have passed a statute, which 
allows the same evidence where the bill in question is upon a local bank, situated forty 
miles or over from the place of trial. (Id.) 
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In Vermont, on a similar indictment, a person who had frequently dealt with the 
bank, and who said he had by that means become acquainted with the hand- writing 
of the president and cashier, was held competent to disprove their signatures, though 
he bad never seen them write. And after such proof, it was said, the prosecutor 
might examine as to any mark, character, or appearance of the bill, by which k 
could be distinguished from those which were genuine. (State v. Ravelin, 1 D. Chip. 
Rep. 995.) In this case the bank was out of the state. No special notice, liowever, 
was taken of the circumstance, and the court seem to have treated the testimony al- 
lowed as primary. 

Suchalso appears to be the doctrine in Connecticut. {Per. Daggett, J. in Barnum 
y.Barnum, 9 Conn. Rep. 249.) See Lyon v. Lyman, id. 55. 

In South Carolina, where the prisoner was indicted for forging a bank note on a 
bank of that state, one ground taken in moving for a new trial' was, that a pro- 
per officer of the bank should have been called to testify to the forgery. Three of 
the judges were of opinion, that one of the officers, who was conversant with the 
band-writing of all the officers, and who knew the various devices, and private marks, 
affixed to the bills of the bank, should have been produced : — The other two judgea 
gave no opinion upon the point. The case was determined, however, upon other 
grounds,- in respect to which the court were unanimous. (The State v. Petty, 1 Harp. 
Rep. 59.) It obviously furnishes no warrant for holding, that the president and cash- 
ier must be produced in order to disprove their own hand-writing. In a more recent 
decision, the doctrine of the above case, so far as it goes to show that a bank officer 
wmsi be called, was overruled ; and the rule was laid down thus— that in all eases, the 
opinion of any person familiar with the notes of the bank, is admissible in the first in- 
stance, and the weight and value of the opinion is for the jury. The court, how- 
ever, directly approved of the practice of calling an officer of the bank, and said, that they 
would rarely be satisfied with a conviction on less certain testimony than that which 
the officers might be supposed able to give. The cases in which the attendance of an 
officer would be properly dispensed with, are said to he, where the forgery is so gross 
snd palpable that other persons, familiar, with bills of the bank, can readily detect it 
by some unequivocal indication, without reference to the private marks of the bank. 
(State v. Hooper, 2 Bail. 37.) In another case, decided about the same time, a wit- 
ness was allowed to give bis opinion that certain bills were counterfeit, though he was 
not a bank officer, and had only seen a part of the persons write whose names were to 
the bills, he professing an acquaintance with the hand- writing of the rest from a gene- 
ral familiarity with the bills on those banks. (Slate v. Tutt, id. 44, 5.) 

In Virginia, persons who have become well acquainted with notes of the bank in the 
way of business are competent ; an officer of the bank need not be called by the pro- 
secutor for any purpose. (Martin v. Commonwealth, 2 Leigh, 745, 749. Moore v. Com- 
monwealth, id. 701, 706.) 

, In North Carolina, where a witness could only speak as to the genuineness of the 
signatures of the president and cashier of a bank, from having received bank notes in 
the eeurse of business, purporting to have been signed by them, which passed current 
end were reputed genuine ; held, that he was incompetent to prove their hand-writing, 
or to testify that a bank note, with their names appearing upon it, was counterfeit; at 
least, unless the .ordinary occupation of the witness was such as to render it probable 
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that he had received and paid away large sums, so as lo be a skilful judge, and that 
the note3 had been actually passed by him so long ago as to allow time for the return 
of them, if spurious. (The State v. Allen, 1 Hawks 1 Rep. 6.) It seems that a banker, 
who, in that character, had habitually, for several years, paid away large 6ums in 
such notes, which he believed to be genuine, and were so reputed, would be competent. 
(Id.) The court in tins case said, (see id. p. 10, per Henderson, J.) that they inten- 
tionally avoided expressing any opinion upon the doctrines laid down in The United 
States v. Holtsclaw, 2 Hay w. Rep. 379. That was decided in the circuit court of the 
U. States, sitting in North Carolina, A. D. 1805. It was there objected that no one 
could speak as to the signatutes of the president and cashier, save such as had seen 
them write, or corresponded with them. The court held otherwise, saying — u These 
signatures are known to the public, and persons who have been in the habit of distin- 
guishing the genuine from the counterfeit signature, and are conversant in dealings 
for bank bills, are as well qualified to determine of their genuineness, as persons who, 
in private correspondence, have received letters from the person whose hand-writing 
is in question. Moreover, it is determined by the skilful whether a bill be geuuine, not 
only by the signature, but also by the face of the bill, and by the exact conformity of 
the devices which are used for the detection of counterfeits, to those in true bills. We 
are of opinion that the judgment of persons well acquainted with bank paper, is suffi- 
cient evidence to determine whether the one in question be genuine or not.” This 
opinion, it seems by what fell from the attorney general, 3 Hawks 1 Rep. 395, was 
delivered by Marshall, C. J. In State v. Candler, 3 Hawks 1 Rep. 393, a merchant, 
who had been much in the habit of receiving and paying away notes of a particular 
bank for ten years previous to the trial, was held competent to disprove the genuine- 
ness of a bill purporting to have been issued by such bank, though he had never seen 
the president or cashier write, nor corresponded with either. 

In Pennsylvania, it is not necessary, in order to disprove the signature of the officers 
of a bank to a bill purporting to have been issued by the bank, that those officers 
should be produced : the proof may be by any one acquainted with their signatures 
from having seen them write, or having corresponded with them. (The Commonwealth 
v. Smith, 6 Serg. & Rawle, 568.) The bank was out of the state. That circumstance 
was adverted to, in the opinion of the court, by way of illustrating the inconveniences 
of the opposite doctrine, but not as excusing inferior evidence ; for they appear to 
have treated the testimony adjudged allowable as primary in its character. 

In the court of sessions of the city of New- York, the prosecutor, in order to dis- 
prove the genuineness of a bill purporting to have been issued by the Bank of Che- 
nango, introduced witnesses who were well acquainted, as they stated, with the bills of 
that bank, &c. but had never seen the president or cashier write, nor ever corres- 
ponded with them. On an objection being taken, the court said that, u if the district 
attorney had witnesses who could testily that they had seen the parties write, whose 
names had been forged, or had corresponded with them, they must be produced to the 
court ; and in the absence of such testimony, the court thought the evidence of brokers 
and others well acquainted with bank notes, particularly of the bank whose notea had 
been forged, would be sufficient.” Witnesses who had seen the president and cashier 
write, or who had corresponded with them, were subsequently produced, and the 
prisoner convicted. (The People v. Badger, 1 Wheel. Cr. Cas. 543, 4, 5.) In another 
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«Jase, the witness, who was a broker, said he was acquainted with the bills of the bank 
in question, and pronounced the one produced a counterfeit. On being questioned as 
to how he formed his judgment, he answered, “ from the engraving, and general 
appearance of the bill.” It turned out, on further enquiry, that he did not know the 
names even of the president and cashier. The mayor said this testimony would not 
answer; that, “ to prove a bank note to be counterfeit, it was incumbent on the prosecu- 
tor to introduce some person who knew the hand-writing of the president and cashier, 
or had been in the habit of corresponding with them, or of receiving and returning 
their notes.” (Silkworth’s case, 5 City Hall Eec. 176, 7.) 

We have seen in the text that the English cases are not agreed upon the point, 
whether persons practised in the examination of hand-writing, and in the detection of 
forgeries, usually called experts , can be allowed to give their opinion as to the hand- 
writing in question being of a genuine or an imitated character. See on this subject, 
Gres. Eq. Ev. 190; 1 Chitty’s Cr. Law, 681,2, Am. ed. of 1836 ; Rose. Cr. 
Ev, 163, 4; 2 Stark. Ev. 375, 6, 6th Amer* ed. ; 2 Russ, on Cr. 363,4, Phil. ed. 
1836. In Good title, dem. Revett v. Braham, cited in the text at p. 498, note 
(2), where this species of evidence was admitted, Lord Kenyon mentioned a case where 
a decipherer had given evidence of the meaning of letters, without explaining the 
grounds of his art, and where the prisoner was convicted and executed. Buller, J. 
said it was like the Wells Harbor case, where persons of skill were allowed to give 
evidence of opinion. In Carey v. Piit, Peake’s add. Cas. 130, a case not noticed by 
our author, Lord Kenyon expressly rejected the opinion of an inspector of franks, 
saying, that though such evidence was received in Goodtille, dem. Revet!, v. Braham, 
he had in his charge to the jury laid no stress upon it. See also Bachellor v. Sir John 
Honeywood, 2 Esp. Rep. 714 ; per Denman, C. J. in Doe, ex dem. Mudd, v. Sucker- 
more, 1 Nev. &. P. 63; Gurney v. Langlands, 5 Barn. & Aid. 330; Kemp v. Mack- 
vill, Sayer, 132; Stranger v. Searle, 1 Esp. R. 14. 

This species of evidence, if admissible at all, must obviously stand upon the general 
principle allowing persons skilled in a particular science or art, to give their opinions 
upon questions relating to it, and in respect to which they are supposed to possess peculiar 
knowledge. On the point how far such testimony has been allowed, in general, see ante, 
p. 290, 1, of the text; also ante, note 529, p.759, etseq. See likewise Norman v. Wells, 
17 Wend. 136, 161, 2,3; Cotterill v. My rick, 3 Fairf. Rep. 230, 1 ; Boies v. M’Allister, 
id. 308. As to hand-writing, some of the American cases, cited supra, in their dicta at 
least, lean toward sanctioning the admissibility of experts, or persons skilled in detect- 
ing forgeries. See particularly Hess v. The State of Ohio, 5 Hamm. Rep. 7 ; United 
States v. Holtsclaw, 2 Hayw. 379. But most of them require that the witness, in 
order to be able to speak as to the hand-writingof a person, should have had a previ- 
ous knowledge of the general character of his hand, gained in some legitimate way. 
(See the American cases, supra, in respect to disproving the genuineness of bank bills; 
also see the cases ante, notes 913, 914.) In Pennsylvania, it was held that a witness, 
though a man of business, and much conversant with writings, but who had uever been 
employed in the detection of forgeries, could not be asked whether, in his opinion, 
from comparing a genuine signature with the one in dispute, they were in the same 
hand- writing. The evidence was offered with a view of disproving the latter, and 
waa not proposed in aid of other evidence, but as mere naked unassisted comparison of 
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hands. The court inclined to think that such testimony could not be received from an 
acknowledged expert, though semble , that he might be asked whether, in his opinion, 
the signature in question was in an imitated or a natural hand. (Lodge v. Phipher, 
1 1 Serg. & Rawle, 333, 335, 6.) This decision stands supported by Rex v. Cator, 4 
Esp. Rep. 117. But in a case subsequent to Lodge v. Phipher, it was held, that the 
testimony of experts , speaking from their knowledge and skill merely, fa not 
competent to prove a forgery. (Bank of Pennsylvania v. Haldeman, 1 Pennsylv. 
Rep. 161, 180, 1, 2.) 

On the other hand, in Connecticut, experts are allowed to testify whether a dis- 
puted signature is in a disguised , or a natural hand. The experts were cashiers of 
banks, and the court, in vindication of the rule adopted, observe, that the question 
was one of art, which might be answered by a person of skill and experience. “ Cash- 
iers of banks are employed in the inspection and examination of writings. It is at this- 
day, especially, when forgeries arc so common, almost an habitual practice to view 
signatures and writings of all kinds with a scrutinizing eye; and thus they acquire a 
degree of skill which enables them to speak with confidence, and which entitles their 
testimony to w’eight. Arlizans of all kinds are to be credited, when they speak of the 
productions of others of the same occupation; and their skill and dexterity is some- 
times surprising to those not conversant with such subjects. (Lyon v. Lyman, 9 Conn. 
Rep. 55, 60.) The same doctrine seems to have been held in Massachusetts by Par- 
sons, C. J. in a case before him in 1811. (Abbee v. Daniels, cited 2 Stark. Ev. 876, 
n. (1) 6th Am. ed.) And in a recent case in that state, it was deliberately sanctioned ; 
though the court say that such evidence is generally very slight, and often wholly im- 
material. (Moody v. Rowell, 17 Pick. 490, 497, 8.) We have seen, ante, note 915, 
that, in several of the states, where genuineness of hand-writing is contested, wit- 
nesses are allowed to compare the hand- writing in dispute with other undisputed speci- 
mens, and state the result to the jury; jurors also, as appears by the same note, are 
allowed by some courts to institute a similar comparison ; and this doctrine, wherever 
it has been acted upon, seems the same, whether the object of the comparison be to 
sustain or impeach the instrument. 

We have seen too that those courts, which disallow comparison of hands, 
have recognized a clear and well defined exception in respect to ancient writings. 
(See ante, note, 917.) It is proper to remark here, in connection with the sub- 
ject of disproving hand-writing, considered above, that conclusions drawn merely 
from dissimilitude between the disputed writing and authentic specimens are not 
always entitled to much consideration. In Young v. Brown, 1 Hagg. Eccl. Rep. 
556, this species of evidence was regarded as very weak and deceptive, and 
of slight weight only when opposed by evidence of similitude ; and as scarcely de- 
serving notice when encountered by positive testimony of persons who saw the writ- 
ing signed. See also Bell v. Norwood, 7 Lou. Rep. (Currv,) 96. The reason given 
why evidence of dissimilitude is inferior to that of similitude, is, that it requires great 
skill so to imitate hand-writing, especially for several lines, as to deceive persons well 
acquainted with the original character, and who are not very likely to form an erro- 
neous opinion, if, on carefully inspecting such a paper, they are satisfied it is genuine. 
On the other hand, dissimilitude may be occasioned by a variety of circumstances — by 
the state of the health, and spirits of the writer— by his materials— by his position — 
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by his hurry, or care— circumstances which deserve still more consideration when 
witnesses rest their opinion on a fancied dissimilarity of individual letters. (Constable 
v. Steibel, t Hagg, Reel. Rep. 56.) See Murphy v. Hagerman, 1 Wright’s Rep. 292, 
598. So, dissimilitude may be occasioned by the presence of a hair in the nib of the 

pen, or its more or less free discharge of ink, which frequently varies the turn of the 
letters. (Id.) Some witnesses, from their occupation, are liable to magnify slight dis- 
crepancies; engravers, for instance, who from their habit of attending to the exact 
Ibrm of every letter, when engaged to make fac similes, ore so alive to the least dis- 
similitude, that any little difference would strike them as of importance. (Constable 
v. Steibel, supra.) itnesses who come forward under prepossessions against the 
hand- writing in question, will many times be found to run into the same error. And, 
in all ouch cases, the reasons which they give for their opinions must be narrowly 
watched ; if the latter are trivial, or if the witnesses, concurring in the result, clash in 
their reasons, this will take from the general force of their testimony, however confi- 
dent they may seem. (Id.) In Young v. Brown, supra, one reason given by the wit- 
nesses who disbelieved the genuineness of the hand-writing, was because in the dis- 
puted signature the entire name was written out at length, whereas the alleged writer 
tused, as they said, to sign the initials ot his Christian name, writing his surname only 
length. This circumstance, however, may or may not be important. Sir John 
Niclioll remarked in respect to it in that case, that a person signing his name at pub- 
lic meetings, or to printed cards, or the like, usually signs in a burry and in the shortest 
way; — a surrogate probably signs a jurat differently from what be would subscribe 
a bond, or a deed, or his own will, & c. See further, Crisp' v. Walpole, 2 Hagg. Eccl. 
Rep. 201. 

A question has sometimes arisen as to the mode of authenticating a post mark. In 
Abbey v. Lill, 5 Bing. 299, the post-mark on a letter was sought to be used, with a 
view of showing the true time of the delendani’s acknowledgment contained in the 
letter, which was in evidence. The defendant said it must be proved by calling a per- 
son from the post office. Best, C. J. remarked, that if there were doubt about it he 
would send for a clerk from the post office. The jury however entertained no doubt, 
and acted upon the post-mark as genuine. On this ground a rule nisi was obtained 
to set aside the verdict; and on cause being shewn sgainst it, it was discharged; prin- 
cipally, however, because the chief justice offered to send for a witness and the de- 
fendant did not afterward insist upon strict proof. The post-master of another of- 
fice has been called to prove the mark, (Fletcher v. Braddyl, Cor. Holroyd, J. cited 
2 Stark. Ev. 455, note (q) 6th Am, ed.,) but this is not necessary; any one in the 
habit of receiving letters by the post, and seeing the mark frequently may, testify on 
the subject. (Semble Abbey v. Lill, supra.) As to the mode of proving printed pa- 
pers, see ante, note 901, p. 1309. 


NOTE 919— p. 494. 

The scrivener or penner of the will, who by being named executor, therefore writes his 
name in the clause appointing him such, though actually a witness to all the solemnities 
of execution by the testator, cannot be deemed a subscribing witness, nor can this act 
be received as equivalent to subscribing so as to make him one of three attesting wit- 
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nesses. (SneJgrove v. Suelgrove, 4 Dessaus. Eq. Rep. 274, 283.) At the latter page 
are some sensible rules for distinguishing who shall be received as a subscribing witness* 


NOTE 920 — p. 494. 

The statutes of New- York were always the same, in substance, till recently. See 
act of 3d March, 17S7, 1 Greenl. SS6, 7, § 2; net of 20th Feb. 1801, 1 R. L. of 1801, 
178, §2; and act of March 5th, 1813, 1 R. L. of 1813, 364, § 2. These statutes con- 
tinued to 1830, when the number of attesting witnesses was reduced to two or more, 
which are made necessary, both to wills of real and personal estate, with several modi- 
fications in the manner of execution and attestation. 2 R. S. p. 63 and 4 of 1st, and p. 

7 and 8 of 2d ed. As to the right of devising and bequeathing, see 2 R. S. p. 56 and 
60 of 1st, and p. 2 and 4 of 2d ed. For the Virginia statutes see Cabell, J. in Dudleys 
v. Dudleys, 3 Leigh, 442. These and the like matters depend on the statutes of the 
several states, which, it is presumed, are far from being uniform. In Pennsylvania, 
the hooks of reports and other books, down to quite a recent period, show that it was 
not essential for the testator to sign, or for any witness to atttst a will even of lands, 
nor that it should he formally published. (3 U. S. Law Reg. by Griffith, 254. Rossiter 
v. Simmons, 6 Serg. &. Ravvle, 452. Might v. Wilson, 1 Dali. 94.) And several 
cases, therefore, u hich seem peculiar to that state, arose and were decided, as to what 
should constitute a valid testamentary disposition, or work a revocation. (Weigel v. 
Weigel, 5 Watts, 436. Walmsley v.Read, 1 Yeates, 87. Boudinot v. Bradford, 2 id. 170. 
Arndt v. Arndt, I Serg. & Rmvle, 256. Plumstead’s appeal, 4 id. 545. Barnet’s appeal, 

3 Rawle, 15. Mullen v. M’Kelvy, 5 Watts, 399. Stein v. North, 3 Yeates, 324. Shield 
v. Irwin, id. 389. Toner v. Daggart, 5Binn. 490.) Like peculiarities are also exhibited 
in Kentucky, (Baker v. Dobins, 4 Dana, 220, 22 L) and Tennessee, (Suggett v. Kitchell, 

6 Yerg. 425.) In South Carolina, three witnesses were necessary. (Snelgrove v. Snel- 
grove, 4 Dessaus. 274.) So in Alabama. (Apperson v. Cottrell, 3 Porter, 51.) So in 
Massachusetts. (Avery v. Pixkv, 4 Mass. Rep. 460.) While Kentucky required only 
two, and not always any witness. (Baker v. Dobins, 4 Dana, 221. Davis v. Mason, 1 
Peters’ S. C. Rep. 503.) So Indiana. (Doe, ex dera. Knapp, v. Paitison, 2 Blackf. 
355.) For a sufficient execution to emancipate slaves in Virginia, see Dunn v. Amev, 

1 Leigh, 465. But this would not be the proper place to pursue the subject, were it 
practicable, farther than what might respect the mode of attestation, or proof where no 
attestation is required. Mr. Griffith’s U. S. Law Register, in the answer to his query 
61, under the head of each state, gives a probable clew to the local law on this subject, 
in most of the states, ns it stood about the year 1821. We have no means of tracing 
its changes since that lime, which, if the spirit of innovation recently displayed in our 
o.vn legislation has generally prevailed, must have been very considerable. Nor 
would such information, could it be obtained, serve as a safe guide perhaps for a 
longer term than the next annual session of the state legislatures. Under this head of 
wills, therefore, we shall confine ourselves, hereafter, to such cases as apparently fur- 
nish a general rule within what wc believe to he the existing and probably continuing 
features of local statutes, occasionally noticing the legislative provisions of New-York. 

The revised statutes of this state, which took effect in 1830, Jan. 1 , (2 R. S. p. 63 of 
1st, and p. 7 of the 2d ed,§ 40,) provide as follows: 
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Every last will and testament of real or personal property shall be executed and 
attested in the following manner: 

1. It shall be subscribed by the testator at the end of the will. 

2. Such subscription shall be made by the testator in the presence 'of each of the 
attesting witnesses, or shall be acknowledged by him to have been so made to each ot 
the attesting witnesses. 

3. The testator, at the time of making such subscription, or at the time of acknow- 
cdging the sa me, shall declare the instrument so subscribed to be his last will and 
testament. 

4. There shall be at least two attesting witnesses, each of whom shall sign his name 
as a witness at the end of the will, at the request of the testator. 

§ 41 requires each attesting witness to write opposite the name, his place of resi- 
dence, under a penalty, though the omission shall not vitiate the will. And the person 
who signs the testator’s name by his direction must be a subscribing witness. These 
and many other of our new regulations in respect to the framing, revoking and 
construction of wills, have doubtless thrown open a vast field of dispute and conse- 
quent litigation. Uncertain as these heads of the law were reputed to be, previous to, 
our present statutes, the state may deem itself fortunate if it reach the same degree 
of certainty under the new provisions, in a century from their enactment. Under the 
multitude of new directions, especially in regard to the manner of testamentary limit- 
ations, it has already, in less than ten years, come to be thought a lucky hit, with the 
ablest and most careful lawyer, if he can draw a will distributing a valuable estate in a 
useful manner, without working destruction to the entire instrument which he seta 
himself about 

It is proper to say, that very few of the rules which follow either in the text or notes 
have any application toproving wills of personalty in courts of law. With them, as 
indeed with every other court, wherein the will comes collaterally 'inquestion, a shape in 
which it generally must come after it has been proved according to the ecclesiastical 
taw, the mere production of the probate duly authenticated by a court of competent 
jurisdiction, is conclusive. This may be seen at large in the past text and notes, with 
the extent, qualifications and exceptions to the rule, both as it relates to domestic 
courts of probate, and those of neighboring countries. (P. 343 & 4 of the text, and 
Botes 613 # p. 857, to the end of uote 627 inclusive, p. 877.) 


NOTE 921 — p. 494. 

Snelgrove v. Sueigrove, 4 Dessaus. Eq. Rep. 274. Per Wilde, J. in Hawes v. Hum- 
phrey, 9 Pick. 356. And in the last case the converse was held, that in all cases 
where a witness is competent , he shall be held credible within the statute of wills. 
Therefore, though he may be remotely or contingently interested, so as to influence 
his credibility, this shall not be an objection. See post, notes 924 and 927. So of any 
other objection merely to his credibility. Amory v. Fellowes, 5 Mass. Rep. 219, 228, 9. 
And it belongs to the judge to decide on the competency, and the jury on the credi- 
bility of the evidence, as in ordinary cases. See ante, note 326, p. 423 Amory v. 
FeHowes, 5 Mass. Rep, 219, 229, Parsons, C. J. 
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NOTE 922— p. 494. 

Allison’s ex’rs v. Allison, 4 Hawks, 141. Daniel, J. in Old v. Old, 4 Dev. Rep. 501, 
Hawes v. Humphrey, 9 Pick. 350, 356. Amory v. Fellowes, 5 Mass. Rep. 219, 229, 

Parsons, C. J. Snelgrove v. Snelgrove, 4 Dessaus. Eq. Rep. 283. In the last case 
a devisee was held interested and incompetent, there being then, 1812, it seems, no 
statute in South Carolina declaring such interest void. In Curtiss v. Strong, 4 Day, 
51, one of the three attesting witnesses being incompetent on account of his religious 
belief, the will was therefore held void. SeeEarnandis v. Henderson, South Car. Law 
Jour. 202, S. P. agreed. A witness interested at the time of examination is not 
competent to prove that he was not so at the time when he attested. (Gill's will, 2 
Dana, 448.) Rut the witness becoming incompetent afterwards, shall not vitiate the 
will. Thus an executor who takes no interest under the will, being competent when 
he subscribes, the will shall be proved by the other attesting witnesses, or by showing 
his hand-writing, or other secondary evidence, if he be afterwards placed in such a 
position as to be incompetent, (Daniel, J. in Old v. Old, 4 Dev. Rep. 501, 2,) e. g. 
where he has accepted the trust, or is a party, for that or any other cause. (Sears v. 
Dillingham, 12 Mass. Rep. 358. Crowell v. Kirk, 3 Dev. Rep. 355, 6. Old v. Old, 
4 id. 500, 501, 2. See post, note 924.) Or the party may, by bis own and mutual 
consent, be sworn as a witness. (Old v. Old, 4 Dev. Rep. 501, per Daniel, J.) 

It was held at an early day in Maryland, that a witness being incompetent at the time, 
did not vitiate the will, as where the husband of a devisee was a witness, and be was re- 
ceived to prove the will on conveying bis interest. (Shaffer’s lessee v. Corbett, 3 Har. 
& M’Henry, 513, 535, May, 1797, and on appeal, 1799. And see post, note 927.) 
This too was under the words of the English statute of attention. And see Deakins 
v. Hollis, 7 Gill and John. 311, 315. The wife of a legatee, who released his interest, 
was received there to prove a nuncupative will. (Brayfield v. Brayfield, 3 Har. &. 
John. 203.) A like decision was made in Pennsylvania, A. D. 1827, but on the ground 
that the statute there was not the English statute. (Kerns v. Soxman, 17 Serg. 
Rawle, 315.) 

Where the attesting witness has become incompetent, the party may resort directly 
to other proof. He is not bound first to offer the witness, in order that the other party 
inay waive the objection, and so be enabled to take the benefit ofobjecting to hiscred- 
bility, and shake bis credit by a cross-examinntion. (Crowell v. Kirk, 3 Dev. Rep. 355.) 


NOTE 923— p. 495. 

So held under the South Carolina statute, which, at the time, contained no provis- 
ion avoiding the interest of the subscribing witness. (Snelgrove v. Snelgrove, 4 
Dessaus. Eq. Rep. 274.) And so of a legatee, though it was intimated that, by re- 
leasing his interest, he might be received to support the will in favor of the devisee. 
(Dickson v. Bates, 2 Bay, 443.) Quere. The North Carolina statute expressly 
declares that a devise shall not he valid, if any one of the witnesses be interested in the 
devise. Held, that an attestation by a devisee in trust, with a provision for compen- 
sation in executing the trust, avoided the will within the statute. (Allison’s ex’rs v. 
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Allison, 4 Hawks, 141, 175, 6, et seq.) Otherwise of a witness who is merely pre- 
sumptive heir. (Old v. Old, 4 Dev. Rep. 500, 501.) 


NOTE 924— p. 495. 

Denn, ex dem. Snedeker, v. Allen, 1 Penningt. Rep. 35. Comstock v. Hadlyme 
Ecclesiastical Society, 8 Conn. Rep. 254, S. P., even though he have accepted the trust 
as executor, and acted under the will. This too was held where the executor was sub- 
stantially a party to the suit contesting the validity of the will ; for it was agreed that he 
was not liable to costs. The case of Hayden v. Loomis, 2 Root. 350, contra, was dire- 
garded. (See 8 Conn. Rep. 263.) A fortiori , where the executor declines the trust. 
(Hawley v. Brown, 1 Root, 494.) Otherwise where he is a party and liable for costs. 
(Durant v. Starr, 1 1 Mass. Rep. 527. Sears v. Dillingham, 12 id. 358, 360. Vansant v. 
Boileau, 1 Binn. 444.) Yet the will is good and may be proved by others. (Sears v. 
Dillingham, supra. And see ante, note 921 ,p. 1341 .) A judge of probate in the district is 
a competent attesting witness. (M’Lean.v. Barnard, 1 Root, 462. Ford, son and heir, 
&c. 2 Root, 232.) So the inhabitant of an incorporated society to which property is 
devised for the support of a school. (Cornwell v. Isham, 1 Day, 35.) So a witness 
whose interest under the will is neutralized or overborne by an interest against it, as if 
he will gain more as an heir, &c. by its defeat, than as devisee by upholding it. (Gar- 
land v. Crow’s ex’rs, 2 Bail. 24. Allen v. Allen, 2 Tenn. Rep. 172.) And see poet, 
note 927, and ante, note 921. Per Dessaussure, Ch. in Snelgrove v. Snelgrove, 4 
Degauss. Eq. Rep. 282, to the same effect as Garland v. Crow’s ex’rs, supra. Thus 
an attesting witness who was objected to by the heir, because the witness held a cov- 
enant of warranty against the testator, was held competent; for the land was equally 
liable to make him good, whether it went to the heir or devisee. (Thompson v. Shoe- 
man, 1 Bibb, 401.) See also Bacon v. Bacon, 17 Pick. 134. 


NOTE 925— p. 495. 

The old statute of New-York of 1737, (i Greenl. 388, §7,) expressly provided a 
mode for restoring the competency of an attesting legatee of any will, made at or pre- 
vious to the 1st March, 1753. 


NOTE 926— p. 495. 

< New-York has had a similar statute ever since March 3, 1787, and before. Greenl. 
388 , §8. 1 R. L. of 1801, § 12. 1 R. L. of 1813, 367, § 12. 2 R. S. 65 of 1st & 9 
of 2nd ed. § 50. Though now by the last statute, § 51, where the witness ippuld take 
any thing without the will, so much of that is saved to him under the will as in value 
shall amount to what the will gives him. A like statute of Kentucky is noticed, 2 
Dana, 454, Gill’s will. Where the devise, &c. is void by the will, no title can be 
•derived from the devisee. (Jackson, ex dem. Denniston, v. Denniston, 4 John. Rep. 
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SI 1.) The statute 25 Geo. 2, ch. 6, from which the older New-York statutes on the 
same subject appear to have been substantially transcribed, does not avoid a legacy 
given to a subscribing witness of a will or codicil which relates exclusively to personal 
estate. . It extends to such wills only as are required to be attested by witnesses in or- 
der to their validity. Brett v. Brett, 8 Ad. Eccl. Rep. 210, affirmed by the delegates 
1 Hag. Eccl. Rep. 58, note (a). S Russ. 436, note (a). Emanuel v. Constable, 3 Russ. 
436. Foster v. Banbury, 3 Sim. 40. The case of Lees v. Summersgill, 17 Ves. 508 
contra, is, therefore, overruled. Since the present statute of New-York, (see ante, 
note 920, p. 1340,) which requires both wills of real and personal estate to be attested 
in the same wav, the law as declared in Lees v. Summersgill, would probably be 
deemed applicable in that state. 


NOTE 927— p. 496. 

But by several cases in New-York, the contrary is holden ; viz. that a devise, &c, 
to the husband or wife of the attesting witness is void ; and so the witness competent 
to attest. (Jackson, ex dem. Cooder, v. Woods, 1 John. Cas. 163. Jackson, ex dem. 
Beach, v. Durland, 2 id. 314.) In South Carolina, it was held by Chancellors Mathews 
and Rutledge, that a bequest to the wife was valid within the Stat. 25 Geo. 2; and yet 
the husband competent. (Woodberry v. Collins, I Desauss. Rep 4*24.) This is agree- 
able to what Lewis, C. J. held of the attestation by a wile whose husband was a de- 
visee in Jackson, ex dem. Cooder, v. Woods. In the latter case, he held it sufficient 
that the attesting witness, though interested at the time of attestation in consequence 
of the connubial relation, became competent, if he were without interest at the time of 
the examination. (See ante, 494 of the text, and note 922, p. 1342.) But in Wood- 
berry v. Collins, the competency of the husband seems from the reasoning in the book, 
to be referable rather to the remote and contingent character of the interest to which 
he became entitled. And it has been held on much consideration, with good reason, 
and on very satisfactory authority, that one deriving a remote and contingent interest, 
e. g. a possible relief from taxation, by a devise to a corporate society, is not incom- 
petent. And so where it may tend to his advantage by providing for schools in his 
neighborhood, and the like. (Hawes v. Humphrey, 9 Pick. 350, 356.) The case is 
sustained by one of still stronger contingent interest in Connecticut. (Cornwell Vr 
Isham, 1 Day, 35, wrongly cited as 4 Day, ante, note 126, and vid. ante, note 924, p, 
1343, and note 921, p. 1341. See also Nason v. Thatcher, 7 Mass. Rep. 399.) The 
same thing was held in Euslis v. Parker, 1 N. H. Rep. 273. Indeed, these and like 
cases are but additional illustrations of the exceptions considered ante, note 88, p. 92, 
and note 93, p. 99, and other notes and tire text, that interests remote, contingent or 
uncertain, do not disqualify a witness; and that a corporator especially, who, as such, 
maybe benefitted, is yet frequently admitted. (Ante, note 116, p. 125, also note 
126, p. 189, and note 240, p. 254.) In Eustis v. Parker, the case is expressly put on 
the ground that, by the law of New-Hampshire, a public or municipal corporator is 
always a witness, though, the corporation itself be interested in the event of the suit ; 
and such is the decided balance of the cases, noticed in various parts of these notes. 
Yet a witness taking a contingent remainder under the will, was held incompetent to 
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testify in support of it, on an issue of deviunit eel non . This witness had not attested 
the will. (Harrison v. Rowan, 3 Wish* C. C. Rep. 581.) The heir or devisee of a 
deceased devisee is not competent to prove the original will, if the witness’ share 
would be increased by establishing it (Gill’s will, ft Dana, 449.) The interest, how- 
ever, must be legal as in other cases ; and not merely ideal or honorary. (Ante, notes 
91 & 99, pp. 98 & 99.) And accordingly where a witness was offered to.support a 
will, the bequest in which he had said was to the witness’ father for his the witness* 
own benefit, he was received notwithstanding, as no agreement of the father was 
proved to take the bequest in trust lor him. At most, the witness’ declaration went 
to his credibility, merely. (Rogers v. Briley, I Hay w. 256.) But there was also clearly 
another answer ; viz. that a declaration of the witnesss as to his interest is mere hear- 
say. (Ante, note 249, p. 258 & 497, p. 707.) 

The question of interest is of course the same, so far as it respects competency 
at the time of examination, whether the witness attested the will or not. One taking 
an interest under it, therefore, though he did not attest, cannot be received to prove 
sanity, or any oilier fact in support of the will. (Harrison v. Rowan, supra. Tucker 
v. Sanger, 1 M'Cleland, 435. See Hall v. Hall, 17 Pick. 373.) 

But the interest of such a witness may be restored as in other cases; e. g. if he be 
a legatee, he may assign his legacy without warranty. It is not necessary that he 
should release it. (Cates v. Wacter, 2 Hill, 442.) 

A widow dissenting from her husband’s will and taking out of the estate her dower 
and personal estate as in case of intestacy, is not interested so as to preclude her tes- 
tifying against the will. Nor is she incompetent to state declarations of her husband 
advent to the fact, that he intended the will to be a complete one, and the like, on the 
ground that they were confidential between husband and wife. (Hester v. Hester, 4 
Dev. 288, 230, 1.) Quere of this last position. 


NOTE 928 — p. 496; 

When theoriginal Will is accidentally lost or destroyed, Whether before of after the tes- 
tator’s death, the rule admitting secondary evidence of its execution and contents comes 
in ; (Keeling v. Ball, 2 East, 103 ; Trevelyan v. Trevelyan, 1 Phillim. Rep. 153 ; Bowen 
v. Idley, 1 Edw. Ch. Rep. 148; 11 Wend. 227, S. C. on appeal; Dan v. Brown, 4 
Co wen, 493; Jackson, ex dem. Schuyler, v. Russell, 4 Wend. 543 ; Jackson, ex dem. 
Bush, v. Hasbrouck, 12 John. Rep. 192, and other cases infra ; Payne’s will, 4 Mon- 
foe, 422; Beauchamp’s will, id. 36l ; Apperson v. Cottrell, 3 Porter, 51 ; Lane’s will, 
2 Dans, 106; Cates v. Wacter, 2 Hill, 442;) and as in other like cases, it resorts to 
such expedients for proof as good fortune tnay have preserved and placed within its 
reach. A very common one, of course, would be the register of some court of probate, 
where it has been proved by the executor, and copied with a view to an administration 
of the personal estate. (Jackson, ex dem. Donaldson, v. Lucett, 2 Cain. S6S. Jackson, 
ex dem. Schuyler, v. Russell, 4 Wend. 543. Franklin v. Creyon, 1 Harp. Eq. Rep. 
243.) And, under circumstances, a copy attached to the letters of probate. (Smith’s 
lessee v. Steele, 1 Har. & McHenry, 419. Hall v. Giltings, 2 Harr. & John. 112.) 
Sometimes a resort to parol evidence is necessary. (Wihnot*s lessee v. Talbot, S 
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Harr. &. McHen. 2. Thomas v. Thomas, 2 Mill. Lou. Rep. 166. Smith v. Carter, 3 
Rand. 167. Fetherly v. Waggoner, 11 Wend. 599. Clarke v. Wright, 3 Pick. 67.) 
The effect of this is very different in the case of a will not found at the death, and 
where it is found. In the former case, the presumption is, that the testator destroyed 
it animo revocandi ; (Beauchamp’s will, 4 Monroe, 361; Betts v. Jackson, ex dem. 
Brown, 6 Wend. 173, on error; S. C. 9 Cowen, 208, contra ;) which may be repelled 
or strengthened by the testator’s declarations, &c. (id.) but not circumstances aliunde. 
(Id.) The requisites to establish a lost or destroyed will are now specially declared, in 
New-York, by statute. (2 R. S. p. 12, § 74, 2d ed.) By this, among other things, 
the contents must be show n by two witnesses. Independent of statute regulation, a 
single witness is sufficient. (Lewis v. Lewis, 6 Serg. Rawle, 497, per Duncan, J.) 

A copy of a will executed proved and recorded in a neighboring state, was received 
in evidence. (Elmendorff v. Carmichael, 3 Lilt. Rep. 479. And see Hood v. Math- 
ers, 2 A. K. Marsh. 555.) 

For the purpose of establishing the loss, destruction, detention by the opposite party, 
notice to produce, and other preliminary circumstances addressed to the court, with a 
view to the introduction of secondary evidence, a party or other interested witness, is, 
by some stales, received to testify in favor of his own interest m r by others not. (See ante, 
note 122, p.,138, and the cases there cited. Also ante, note 861, p. 1218.) In New- 
York he is received. (Dan v. Brown, 4 Cowen, 483. Jackson, ex dem. Brown, v. 
Betts, 9 id. 208 ; 6 Wend. 173, S. C. on error, and S. P.) 

If the detention, loss or destruction, should appear to have been by the wilful act of 
the party seeking lo introduce the will, and especially if for the fraudulent purpose of 
letting in the secondary evidence, of course it will be precluded. But the accidental 
loss, or a detention, loss or destruction over which he has no control, should be shown. 
(See ante, note 861, p. 1216,17.) The destruction of the will and of the probate book in 
which it was recorded by the public enemy, lets in parol evidence. (Smith v. Carter, 3 
Rand. 167.) And due search in a proper place, and inability to find it, is a very common 
ground for secondary evidence. (Dan v. Brown, and other cases, infra. See also anle, 
note 861, p. 1 21 4, et seq. ; also note 867, p. 1224, et seq.) In searching, resort should be 
had to places where the paper, in common presumption, founded on prudence, the ordi- 
nary course of business, or the requirements of law, &c. would probably be. Ordinarily 
this is the place where the most valuable private papers of the testator were kept by 
him, when the will has not been discovered since his death, and it is sought to infer 
that a party interested who was about the person of the testator, has suppressed it. 
(Dan v. Brown, 4 Cowen, 483. Jackson, ex dem. Brown, v. Betts, 9 Cowen, 208. 
6 Cowen, 377, 8. C. and S. P. 6 Wend. 173, S. C. but not S. P.) To this it is 
always prudent to add a search in the probate office, where, by law, the original is 
sometimes to be deposited. (Dan v. Brown, 4 Cowen, 483. Jackson, ex dem. Schuy- 
ler, v. Russell, 4 Wend. 543. Smith’s lessee v. Steele, 1 Har. & McHen. 419.) And 
if the will has been known to exist after the testator’s death, and its destruction is not 
plainly shown, the office of the executors and probate office should both be searched, 
and resort be shown to any other person who appeared in fact to have had it. (Jack- 
son, ex dem. Bush, v. Hasbrouck, 12 John. Rep. 192. Jackson, ex dem. Schuyler, v. 
Russell, supra.) The declaration of the opposite party, generally, that the will had 
been searched for and not found, is not enough. The admission should show search 
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by the proper person and in the proper place. (Dan v. Brown* 4 Coweo, 492.) The 
search need not be made by the officer who is presumed to have the custody, but may 
be by another under his direction. (Jackson, ex dem. Schuyler, v. Russell, supra.) 
And confessions of third persons, deceased, who may be supposed probably to bave 
bad the will, or at least a knowledge of it, have been received to show its existence 
and loss. Thus where one derived title under the will of his grandfather, he was 
aHowed to show such admissions made by his father and mother, both of them being 
dead. (Fetherly v. Waggoner, 11 Wend. 599.) The declarations of the testator, 
even though made in articulo mortis , as to the existence and place of Ids will, were held 
not to be admissible, in Jackson, ex dem. Brown, v. Betts, 4 Cowen, 490 ; 6 id. S77, 
S. C. and S. P. ; Collins v. Elliott, 1 Har John. 1. But of this quere ; (or both 
parties claimed under him. Many cases are stated and considered on this ground, ante, 
hote 481, p. 646 et seq. And see Reynolds v. Reynolds, 16 Serg. & Rawte, 82. But 
it seems to be quite contrary to the spirit of the statute that the existence of the will 
should be shown by such declarations alone. At most they can be received as auxil- 
iary to evidence of witnesses who have seen it. (Clark v. Morton, 5 Rawle, 235.) 
The declarations of the witnesses or draftsman, unsworn, are clearly inadmissible. 
(Collins v. Elliott, 1 Har. &. John. 1.) 

In several of the states, as we saw ante, note 620, p. 861, the probate and registry 
•of a will is made primary evidence of its due execution and contents, as well in respect 
to the realty as to the personalty ; sometimes conclusive, and at others only presump- 
tive in its effect. We do not propose to extend our quotations much farther in respect 
to this mode of proof, the (brm and effect of which differ with different states, as well as 
the tribunal before which the probate is to be taken ; the power sometimes being con- 
ferred on common law courts, and at others on courts specially devoted to the cogni- 
sance of last wills and testaments, and the rights growing out of them. Some few 
cases, additional to those in the note above cited, must finish all we can here do 
towards sketching the features of this probate system. Its principle seems to have come 
from the English chancery bill filed to establish a devise. It is of the nature of that to 
bring in the heir, and all others interested to oppose or sustain the will, and thereby 
to conclude them in respect to real estate, as effectually as a probate before the ecclesi- 
astical court, per testes and in solemn form, concludes interests in the personalty. The 
frame and object, with the peculiar mode of proof in this chancery suit, may all be 
collected from Bootle v. Blundell, 19 Ves. 494 to 534. The summary proceeding, &c. 
in Nejv-York, before the surrogate, is detailed, 2 R. S. 2d ed. p. 2, § 7 to 19 inclusive; 
in North Carolina, in the county court, by Ruffin, C. J.'in Redmond v. Collins, 4 Dev. 
Itep. 436, et seq. 

In Massachusetts a will of real estate cannot be received in evidence on a trial at 
law till it has passed the probate court and been allowed there; (Shumway v. Hol- 
brook, 1 Pick. 114 ;) and when so allowed, the probate is conclusive on the trial at 
law. (Id.) So in North Carolina. (Den, ex dem. Saffer, v. Herring, 3 Dev. Rep. 
341.) And such appears to be the law of Kentucky. (Carmichael v. Elmendorff, 4 
Bibb, 484. Morgan’s devisees v. Gaines, 3 A. K. Marsh. 613. Davis v. Mason, l 
Peters, 508.) As to receiving wills of land there on probate of a neighboring state, 
«ee Hood v. Mathers, 2 A. K. Marsh. 555; Bowman v. Bartlett, 3 id. 89; Elroen* 
dorff v. Carmichael, 3 Litt. Rep. 479. See also Slack v. Walcott, 3 Mason, 508. As 
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to Ohio, see Wilson’s ex’rs v. Tappan, 6 Ham. 174. In Pennsylvania, while it is con- 
clusive as to the personalty, it is no more than prima facie evidence as to the realty, 
either for or against the will. (Miller v. Carothers, 6 Serg. St Rawle, 223. Dornick 
v. Reichenback, 10 id. 84. Smith v. Bonsall, 5 Rawle, 80.) And whether this he not 
so as to Rhode Island, quere. (Smith v. Fenner, 1 Gall. 170, 174.) In North Caro- 
lina, the probate is conclusive except as to fraud or irregularity. (Stanley et ux. v. 

, 2 Hayw. 75.) But the certificate of probate must, to make it admissible, 

state certain tacts, as that all the witnesses were sworn, &c. (Blount v. Patton, 2 
Hawks, 237.) The law of Tennessee appears to be the same. (Howell v. Whit- 
church, 4 Hayw. 49.) But probate of a will of lands in another state is not evidence 
in respect to land in Tennessee. (Darby’s lessee v. Mayer, 10 Wheat. 465.) In 
Virginia, the probate is one mode of proof, but not essential. (Bags ell v. Elliott, 2 
Rand. 190.) In Maryland, as in England, probate is no proof of a will of real estate. 
(Smith’s lessee v. Steele, 1 Hrrr. & Me Hen. 419. Darby’s lessee v. Mayer, 10 
Wheat. 470.) So, it seems, of South Carolina. (Howell v. House, 2 Rep. Const. 
Court, 80.) As to Connecticut, quere. (Avery v. Chappel, 6 Conn. Rep. 270, 276.) 
In Maine, semble , the probate concludes. (Mellen, C. J. in Small v. Small, 4 Greenl. 
225.) So in Alabama. (Tnrver v. Tarver, 9 Peters, 174, 180. Darrington v. Bor- 
land, 3 Porter, 11, 38.) The jurisdiction of the orphan’s court being complete, it may 
allow probate of a lost will, and thus bind the courts of law. The correction of error- 
can be by a direct proceeding only. (Apperson v. Cottrell, 3 Porter, 51.) To what 
extent the probate of a will of real estate shall conclude in North Carolina, see the case 
of Den, ex dem. Sasser, v. Herring, 3 Dev. Rep. 341, and especially Redmond v. 
Collins, 4 id. 430 to 449, which contains much learning on the practice and effect of 
propounding and proving wills in general; and the distinction as to the effect of 
probate, or denial of probate between cases of personal and real estate. 

A will of lands was admitted to probate in Virginia, on a simple proof of a probate in 
Louisiana, which shewed affirmatively that it was proved there in the same manner as 
it must have been to entitle it to be received and registered in the probate court of 
Virginia. (Ex parte Povall, 3 Leigh, 816.) But the proceeding was sanctioned as 
within the meaning of the statute of Virginia regulating the probate of wills there, 
(See the statute, 3 Leigh, 817, note.) But independent of the statute, quere; (Dar- 
by’s lessee v. Mayer, 10 Wheat. 470, 474 ;) for the foreign court can hardly be said to 
have jurisdiction of domestic lands, the disposition of which is governed by the lexloci 
rei sita. (Id. 469.) Though a probate be essential to give effect to a will of land, it 
need not be made previous to a suit by the devisee to recover the land. Probate 
pending the suit, relates back to the death of the testator. (Poole v. Fleeger, 11 PeU 
Rep. 185, 211.) 

The statutes of New-York on the subject of proving and recording wills of real estate 
and certifying the proof, which till lately confined ihe power to the courts of common law, 
will be mostly found by the folio wing references to different editions. 1 Greenl. 236 ; 2 id. 
235. I R. L. of 1801, p. 178, act of April 5, 1803, sess. 26, ch. 99. 1 R. L. of 1813, p. 

364. 2 R.-S. of 1830, 2.1 ed. p. 2, et seq. See also Jackson, ex dein. Colden, v. Walsh, 14 
John. Rep. 407, in which several old statutes are collated and applied. None of these 
statutes make the probate more than prima facie evidence ; and to this see Jackson, 
ex dem. Woodhull, v. Rumsey, 3 John. Cas. 234. For the method of proceeding to 


Digitized by 


Google 



Sect. 2.] Of the Proof of Wills. 1S49 

probate under the old statute, see case of Lawrence’s will, 2 Wend. 297. Common 
law proof is always admissible. 


NOTE 929— p. 496. 

Post, 501 of the text, S. P. with additional cases, and see post, note 9S1 and the cases 
there cited from the Kentucky Reports. Proof of all the circumstances necessary to 
the execution of a valid will, hy one of the subscribing witnesses, is sufficient in a 
court of common law, without calling the rest. If the adverse party would impeach 
the will, he may examine the others. (Howell et. al. v. House, 2 Rep. Const. Ct. 80. 
Turnipseed v. Hawkins, 1 M k Cord, 272. Lindsay’s heirs v. McCormack, 2 A. K. 
Marsh. Rep. 229, 2S0. Turner v. Turner, 1 Litt. 103, 104. Hight v. Wilson, t 
Dallas, 94. Trustees v. Blount, 2 Tayl. 13. Denn v. Allen, 1 Penning!. Rep. 35. 
Allen v. Allen, 2 Tenn. Rep. 172. Jackson, ex dem. Le Grange, v. Le Grange, 19 
John. Rep. 386. Hock v. Hock, 6 Serg. & Rawle, 47. Jackson, ex dem. Kellogg, v. 
Vickory, 1 Wend. 406. Dan v. Brown, 4 Cowen’s Rep. 483. Davis v. Mason, 1 
Peters’ Rep. 503. Blount v. Patton, 2 Hawks, 237. Elmendorff v. Carmichael, 3 Litt. 
479. Den, ex dem. Compton, v. Mitton, 7 Ha 1st. 70. Wright v. Doe, ex dem. 
Tatham, 1 Adolph, fo El. 3.) And where a witness to a lost will proved its due attes- 
tation by three witnesses, but had forgotten llie’name of one of them, having no doubt, 
however, that he was a competent witness, this was holden sufficient. (Dan v. Brown, 
4 Cowen’s Rep. 483. Jackson, ex dem. Brown, v. Betts, 6 Coweti’s Rep. 377.) 
Proof by a subscribing witness that he, with two others, saw executed, and witnessed 
a will of land which he had seen in the surrogate’s office, and which was identified 
with the one produced on the trial ; though the witness was too dim of sight to see it 
at the trial, was held sufficient proof of execution on a trial al law. (Jackson, ex dem. 
Henry, v. Thompson, 6 Cowen’s Rep. 178.) 

Where one witness was called and proved the signature of himself and the two other 
subscribing witnesses, and stated that lie could not remember particularly whether the 
other witness subscribed in the presence of the testator; but presumed they all did 
so, as he would not have subscribed his name as a witness unless the requisites of the 
statute had been complied with, it appearing that the other witnesses were living and 
within the jurisdiction of the court; held , that though such evidence would have been 
sufficient, if the other witnesses had been dead, to authorize a jury to believe that all 
the formalities had been observed, yet, in this case, it was not sufficient. (Jackson, 
ex dem. Kellogg, v. Vickory, 1 Wend. 406 ; and see Doe, ex dem. Harborne, v. 
Lewis, 7 Carr. & Payne, 574.) That the case might have gone to the jury, 
had the other witnesses been dead, see Fetherly v. Waggoner, 11 Wend. 599. 

In NeW'Jereey, a will purporting to be signed by three witnesses, but proved by two 
only, who said nothing with regard to the thirds was ruled to be sufficiently proved to 
go to the jury. (Jackson, ex dem. Tenbroke, v. Van Dyke, 1 Coxe, 28.) The act of 
the legislature of N. J. requires the testator to execute his will in the presence of 
three witnesses. (Patterson’s Laws of N. J. 5.) And the principle of the last case is 
directly at varianse with every adjudication on this subject. See Note (b). to the 
, above case ; and post 501 of the text. 
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The attesting witness could not remember in the particular case, that the testator 
acknowledged his signature; but said his invariable practice was not to attest a paper 
without the party’s acknowledging the signature to be his. Held sufficient, as to him. 
(Quinn v. Radford, 2 Lilt. Rep. 137.) So as to the fact of signing, or acknowledging, 
or both. (Cabell, J. in Dudleys v. Dudleys, 3 Leigh, 443.) But the due attestation 
by ail three of the witnesses, must be shown, directly or circumstantially, by one or 
all of them. (Jackson, ex dem. Le Grange, v. Le Grange, 19 John. 386.) One 
witness only being produced, he should be credible, and his testimony direct and posi- 
tive. His “impressions” and statements “according to the best of his recollection,” 
were, standing alone, held not to be sufficient. (Carrico v. Neal, 1 Dana, 162,3.) 
And where the deposition stated generally, that the testator executed the will in his 
and the other witnesses’ presence (who were dead and their hands proved) Lord Chan- 
cellor Hart refused to allow it, because nothing was said of attesting in the testator’s 
presence. (Holton v. Lloyd, 1 Moll. 31, 2.) 


NOTE 930— p. 497. 

Witnesses are called upon not merely to attest the fact of signing; but to deter- 
mine! whether the testator is sane at the time of executing the will. (Chase v. Lin- 
coln, 3 Mass. Rep. 236. Poole v. Richardson, 3 Mass. Rep. S30. Heyward v. Hazard, I 
Bay, 335.) And they were received to be inquired of generally as to their opinion on 
this point, though that was denied to those who were neither subscribing witnesses 
jnor physicians. (Poole v. Richardson, 3 Mass. Rep. 530, and see Hamblett v. Ham- 
fblett, 6 N. H. Rep. 333, 349.) Quere, see ante, note 529, p. 759, and the books and 
.cases there cited ; and see per Washington, J. in Harrison v. Rowan, 3 Wash. C. C. 
Hep. 587 ; per Daniel, J. in Crowell v. Kirk, 3 Dev. 355; Spence v. Spence, 4 Watts, 
365. No person should attest, till he is satisfied the testator is of sound and disposing 
mind, and acts understanding^, and with a full knowledge of the contents of the will. 
((Scribner v. Crane, 2 Paige, 147.) 

The duty of attesting witnesses, who are admissible to testify as to facts which tend 
for or against the will, (Hampton v. Garland, 2 Hayw. 147,) may be collected from 
the various cases hi respect to the requisite sanity and fairness, the whole of which we 
can not pretend to give. The followingcontain the general rules ; and, with the books 
to which they refer, will furnish a good many illustrations. Dew v. Clarke, 5 Russ. 
163. Dornick v. Reichenback, 10 Serg. and Rawle, 84. Rambler v. Tryon, 7 id. 
92, 3, 95. Starrett v. Douglass, 2 Yeates, 48. Ware v. Ware, 8 Greenl. 42. Small 
v. Small, 4 id. 220. Williams, J. in Kinne v. Kinne, 9 Conn. Rep. 102. Harrison v. 
Rowan, 3 Wash. C.C. Rep. 585, 6, &c. Stevens v. Van Cleave, 4 id. 265. M‘Daniel’s 
will, 2 J. J. Marsh. 337. Cochran’s will, 1 Monroe, 263. Howard’s will, 5 Monroe, 
202, 3, 4. Ha thorn v. King, 8 Mass. Rep. 371. Chandler v. Ferris, 1 Harringt. Rep. 
454. Stone v. Damon, 1 2 Mass. Rep. 488. Buckminster v. Perry, 4 id. $93. Brooks v. 
Barrett, 7 Pick. 94,99. Clarke v. Fisher, 1 Paige, 171. Tomkins v. Tomkins, 1 
Bail. 92. Kindleside v. Harrison, 2 Phillira. Rep. 461. Mackenzie v. Handasyde, 2 
Hagg. Eccl. Rep. 211. Van Alst v. Hunter, 5 John. Ch. Rep. 158. Carrico v. Neal, 
1 Dana, 163, 4. Seeman v. Seeinan, 1 Philliin. Rep. Judgm. Sir Geo. Lee, 180. Grif- 
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fin v. Griffin* R. M. Charlt. Rep. 217. But this matter is treated of by our author in 
volume 2nd, 292, under the head of ejectment between the heir and devisee ; and 
which is the proper place to notice the later cases more at large. 


NOTE 981— p. 497. 

On proving a will in chancery, all the subscribing witnesses must be produced in 
the first instance, (Burwell v. Corbin, 1 Rand. 131, 141 ;) and every important requi- 
site of the statute must be proved by each witness ; (id. 141, per Coalter, J.) but their 
absence may be accounted for as in other cases, which lets in secondary proof. (James 
v. Parnell, Turn. & Rus*. 417, and see Bomford v. Wilme, 1 Beat. 252. Coucannon 
v. Cruise, 2 Moll. 332.) And this rule has been extended, sometimes, to proof in a court 
of probate. (Apperson v. Cottrell, 3 Porter, 51. Chase v. Lincoln, 3 Mass. Rep. 236.) 
Yet on the probate coming in question collaterally, though on its face it shows no notice, 
and two witnesses only appear to have been examined, the court will intend that all 
parties had notice, and that there was a legal excuse for not examining the third wit- 
ness. (Brown v. Wood, 17 Mass. Rep. 68.) Some rules of proof peculiar to Pennsyl- 
vania, arise out of the statute of wills there* (Hight v. Wilson, 1 DalL 94. Lewis v. 
Mairs, 1 Dali. 278. Havard v. Davis, 2 Binn. 414. Hock v. Hock, 6 Serg. and 
Rawle, 47. Miller v. Carotbers, id. 215. Ester v. Young, 3 Yeates* 511. Rohrer 
v. Stehman, X Watts, 442. Reynolds v. Reynolds, 16 Serg. & Rawle, 82. Hoylton 
v. Brown, 1 Wash. C. C. Rep. 298. Musser v. Curry, 3 Wash. C. C. Rep. 481. Lewis 
v. Lewis, 6 Serg. & Rawle, 489.) So in Virginia. (Burwell v. Corbin, 1 Rand. 131.) 

In Kentucky, the Will, though of land, is admitted to probate on proof by one wit- 
ness, as on a trial at common law, (aote, note 929, p. 1349,) provided he is able to speak 
to all the requisite solemnities. (Overall v. Overall, Litt. Sel. Cas. 503* Hall v.Sims, 
2 J. J. Marsh. 511. See Turner v. Turned, 1 Litt. Rep. 101. Harper v. Wilson, 2 
A. K. Marsh. 467.) In Virginia, semble, all are required prima facie , though secondary 
proof may come in, as in all courts, where the witnesses are abroad, &c. (Nalle’s re- 
presentatives v. Fenwick, 4 Rand. 585.) In Maryland, as to a will of real estate, Quere. 
(Deaking v. Hollis, 7 Gill fit John. 311, 316.) The common law rule as to the number 
of witnesses required on a probate, per testes , of a will of personal property, was ex- 
amined in Worsham's adra’r v. Worsham’s ex’r, 5 Leigh, 589; and the conclusion 
was, that though two are necessary in England, only one was requisite in Virginia, 
till a late statute there. 

And the rule which, prime facie , requires all three of the witnesses in chancery, 
applies, even in that court, only on a bill filed with the direct object of establishing 
(or making probate of) the will. But for other purposes, as where the will comes iq 
question in a chancery suit not instituted with that object, and in ail] cases where the 
proof does not look to a decree and establishing the will generally, but is introduced 
merely for the purpose of reading it in evidence as a legal instrument, it may always 
be proved by a single witness, the same as in a court of law. (Concannon v. Cruise, 
2 MoU. Rep. 332.) 
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NOTE 932— p. 499. 

The statute of New- Jersey directs that all wills shall be in writing, “signed end 
published by the testator” Where the testator’s hand was, by his own consent, guided 
by another in executing his will, and the will was afterwards acknowledged by him, 
it was held to be a strictly legal signing by the testator, within the sense of the statute. 
(Den, ex dem. Stevens, v. Vancleve, 4 Wash. C. C. R. 262.) See 2 R. S. of New- 
York, 2d ed. p. 7, 8, § 41. In New-York, the name must be subscribed at the end 
of the will. (Id. § 40. Watts v. The Public Administrator of the city of New-York, 
4 Wend. 168.) The testator need not seal the will or a revocation. (Doe, ex dem. 
Knapp, v. Pattison, 2 Blackf. 355. Averv v. Pixley, 4 Mass. Rep. 460, 4t>2. Wil- 
liams’ lessee v. Burnet, 1 Wright, 53.) A neighbor wrote the testator’s will thus : 
“ I, S. M. &c. do make this my will,” &c. and ending “ in ratification, 8lc. 1 have, &c. 
set my hand and seal,” which she published and had witnessed, but could not sign, 
nor was her name fixed at the bottom. Held a good will. (Sarah Miles’ will, 2 
Dana, 1, 3.) It is sufficient if the testator write his name in the body of the will, or 
elsewhere upon the paper, if that be intended as a signature, and the signing, wherever 
it be, may be done by the testator or another. And publication and attestation, where 
there was no intention to subscribe, is sufficient. (Sarah Miles’ will, 1 Dana, 1 to 4. 
Dudleys v. Dudleys, 3 Leigh, 436. And 6ee Vidal’s heirs v. Duplantier, 7 Lou. Rep. 
(Curry) 37, 45.) Otherwise if there be an intention to subscribe, whether it be defeated 
by sudden disability, (id.) or the signing be omitted, though the will be acknowledged 
to the first witness, and signed when the other attests. (Burwell v. Corbin, 1 Rand. 
131.) But this last case was questioned in some of its features by Dudleys v. Dud-* 
leys, 3 Leigh, 436. Where a will is written on several sheets of paper, it has never 
been determined that the testator must sign them all. (Pearson v. Wightman, 1 Rep. 
Const. Court, 345.) See Cheeves’, J. remarks in this case, on Right, dem. Cater, v.- 
Price, cited in the text. 


NOTE 933— p. 502. 

The will need not be read, even to a blind or illiterate testator, in the presence of the 
witnesses, though it be drawn by one who takes under it, and executed in extremis . 
Upon proving the other formalities of execution, the law presumes he had knowledge 
of its contents ; though, that it was not read to such a testator, may go to the jury 
as a circumstance in proof of incapacity, undue influence, or fraud. (Hemphill v. Hemp- 
hill, 2 Dev. 291. Boyd v. Cook, 3 Leigh. 32. Shanks v. Christopher, 3 A. K. Marsh. 
145. Lewis v. Lewis, 6 Serg. & Rawle, 489, 494, 5, 6. Harrison v. Rowan, 3 
Wash. C. C. Rep. 580. Tucker v. Calvert, 6 Call, 90. Downey v. Murphey, 1 Dev. 
and Batt. 82. Carr v. M‘Caram, id. 276.) Nor need the witness he privy to the 
contents; (Lewis v. Lewis, 6 Serg. & Rawle, 489, 495; Roane, J. in Burwell v. Cor- 
bin, 1 Rand. 157 ;) though under the peculiar statute of Pennsylvania, if the will be 
neither signed by the testator, nor in his proper hand, it is essential to prove by two 
witnesses that he knew the contents. (Lewis v. Lewis, 6 Serg. & Rawle, 496.) So in 
any case, if the testator’s instructions for the draft have been departed from, it must 
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appear that the departure was in some way explained to him. (Chandler v. Ferris, 1 
Harringt. 454.) It is well settled that the witnesses may subscribe at several times, 
and not in presence of each other. (Roane, J. in Burwell v. Corbin, 1 Rand. 156. 
Wright v. Wright, 5 Mo. & Payne, 316 ; 7 Bing. 457, S. C. The British Museum 
v. White, S Mo. & Payne, 689; 6 Bing, 310, S. C. Dudleys v. Dudleys, 3 Leigh, 
436.) The testator need not expressly acknowledge it to be his will, if he do what is 
equivalent; (Small v. Small, 4 Greenl. 220;) nor need the witnesses see his signature 
nor understand the nature of the instrument. (Id.) But see 2 R. S. of N. Y., 2d ed. 
p. 7, sub. 3. The testator may acknowledge merely, (Roane, J. in Burwell v. Corbin, 
1 Band. 163,) though the paper lie at a distance. (Eelbeck v. Granberry, 2 Hay w. 232.) 
And it is perfectly well settled that he need not subscribe in presence of the witnesses. 
His acknowledgment is enough. (Dudleys v. Dudleys, 3 Leigh, 436. Shanks v. Christo- 
pher, supra Reynolds’ lessees v. Shirley, 7 Ham. pt. 2, 48. Hail y. Hall, 17 Pick. 378.) 
And a will or codicil imperfectly attested, may become operative by a distinct codicil refer- 
ring to and adopting it, though the attesting witnesses did not see the former. But the 
reference must be explicit. (Utterton v. Robins, 1 Adol. &. Ellis, 423 ; 2 Nev. & Mann. 
819, S. C.) A will executed in presence of two subscribing witnesses, and a codicil 
executed in presence of two subscribing witnesses, one of the latter being different 
from the former two, although the codicil refer to the will, and affirm it, will not give 
effect to a devise. (Dunlap v. Dunlap, 4 Dessaus. Eq. Rep. 305.) But a codicil with, 
three competent witnesses, may operate as a republication, or rather an execution of 
an original will, which was void. And where a devisee attested an original will, which 
avoided the devise as to him, a codicil afterwards endorsed and attested by indifferent 
witnesses, was held to give effect to the first will in respect to the void legacy. (Mooers 
▼. White, 6 John. Ch. Rep. 860, 374, 5.) And see Haven v. Foster, 14 Pick. 534, 
and the cases there cited. 

A clause of attestation being annexed to a paper not attested ; held that, prima facie , 
it was not intended to operate even as to personal property ; but the presumption was 
not conclusive. (Jones v. Kea, 3 Dev. 301.) 

Acknowledgment alone is not enough in New- Jersey, on the words of the statute 
there, which requires the will to be signed in presence of the witnesses. (Den, ex 
dem. Compton, v. Mitton, 7 Halst. 70.) 

The witnesses must attest in the presence of the testator. (Holton v. Lloyd, 1 
Moll. 31, 2.) The attestation clause need not say expressly “ in presence of the testa- 
tor.” (Jackson, ex dem. Bowman, v. Christman, 4 Wend. 277. Croft v. Paulet, 2 
Str* 1109 ; 8 Yin. Abr. 128, pi. 4, S. C. Hands v. James, Com. Rep. 531. Bull. 
N. ft 264) The witness may attest by merely signing his initials, (Adams v. Chap- 
lin, 1 Hill’s [South Car. Eq. Rep. 266,) or making his mark, if he cannot write hia 
name. (Den, ex dem. Compton, v. Mitton, 7 Halst. 70. Jackson, ex dem. Van Du- 
aen, v. Van Dusen, 5 John. Rep. 144. And see Vidal’s heirs v. Duplantier, 7 Lou. 
Rep. (Curry) 37, 45.) A formal publication in fact is not necessary. Writing, sign- 
ing and attesting are, of themselves, a sufficient publication. (Ray v. Walton, 2 A. K. 
Marsh. 73.) If it be apparent that the testator intended to execute a will, that is a 
sufficient publication of it. (Swift v. Boardman, 1 Mass. Rep. 258. Roane, J. in 
Burwell v. Corbin, 1 Rand. 159, et seq.) And per Gibbs, C. J., in Modie v. Reid, 

7 Taunt. 361, 2, “ If the act of the testatrix in calling on the witnesses to attest her 
Vol. !.• 170 
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u will, be a publication of it, then their attesting that she signed it, attests her puhlie*- 
“ lion also, because they attest that by which she publishes it. I called on the bar to 
“ say what publication was; I do not wonder that I had no answer; for though the 
“ parties use the tern) publication, it is a term, in this sense, unknown to the law. t 
“ know what publication is, if spoken of many things; as for instance of a libel. I 
“ know what an uttering is ; if a man puts forth base money in cerlain cases, it is an 
“ uttering ; but I do not know what the publication of a will is. I can only suppose 
“ it to be that by which a person designates that he means to give effect to a paper 
“ as his will.” And see Coalter, J. in Burwell v. Corbin, 1 Rand. 14*. 

For various circumstances which bring the case wiihin or without the rule as to the 
presence of the testator, and that it is sufficient if he may , though he do not, in fact, 
see the witnesses attest, the following cases are valuable. Todd ▼. Winchelsea, I 
Mood. 3c Malk. 12 ; * Carr.^Sc Payne, 488, S. C. Neil v. Neil, 1 Leigh, 6. Russell 
v. Falls, S Har. 3c McHenry, 457, 465, 6, 7, et seq. Mason v. Harrison, 5 Har. k 
John. 480. Edelen v. Hardy’s lessee, 7 id. 61. Howard’s will, 5 Monroe, *0*. 

The testator’s presence may be proved by others, as well as the subscribing 
nesses. (Gwinn v. Radford, 2 Litt Rep. 187.) 

The law does not require that the witnesses* names should appear in any pirttedfar 
part of the will. It is sufficient that they sign. (Chardon’s heirs v. Bongue, * Lou* 
Rep. (Curry,) 458.) u 


NOTE 934— p. 502. 

The text speaks of various grounds for dispensing with the persona! examination of 
witnesses, such as death, insanity, absence from the kingdom, 3cc. (See p. 501, 2,8.) 
These are but illustrations of the general rule, that whenever the subscribing witnesses, 
the primary testimony, are placed beyond the reach of the party, he becomes entitled to 
the secondary. (Chase v. Lincoln, 3 Mass. Rep. 236.) Other instances are, the attest* 
ing witness becoming interested or infamous. (Sears v. Dillingham, 12 Mass. Rep* 
858.) A witness interested must be excluded, though he acquired his interest after 
the will was published. (Gill’s will, 2 Dana, 449.) In these cases their hand-writing 
may be proved, or the hand-writing of the testator or both. But all the witnesses must 
be first accounted for. (Miller v. Miller, 2 Bing. N. C. 76.) If any one is within the 
party’s power, the hand of others alone cannot be relied upon; for as yet the party has 
higher evidence, because direct to the regular execution; whereas the hsnd-writing in 
but circumstantial. Per Tindal, C. J. in Wright v. Doe, ex deni. Tathaxn, 1 Adol. 
& El. 3, a distinction in the degrees of evidence, which we before adverted to morn 
at large, ante, note 322, p. 385, note 325, p. 423, and note 417, p. 544. 

It will be perceived by the text that the English cases incline strongly that, in such 
a case, both the hand- writing of the witnesses and the testator should be shown, (Hop- 
kins v* Graffenreid, 2 Bay, 187, Collins ▼. Elliott, 1 Har. 3c John. 1, Jackson, ex 
dem. Hunt, v. Luquere, 5 Cowen’sRep. 221, 228, 4, S. P.) if such evidence be attain- 
able; though if the party fail in either, as must often be the case where the will is an- 
cient, either the one or the other must, of course, give way to still inferior proof accord- 
ing to the circumstances. (See Miller v. Caruthers, 6 Serg. 3c Rawle, 215 ; Hall v* 
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Gittinga, a Harr, k John. 119.) Where the witnesses were all dead, and no proof of 
their hand-writing could be found, proof of the testator’s hand- writing was received as 
sufficient. (Duncan v. Beard, 2 Nott k McCord, 400.) In respect to similar proof 
of deeds, see ante, note 897, p. 1299 et seq., note 901, p. 1905 et seq. It is material in 
the United States, where courts of record have generally the power of examining 
witnesses abroad, by commission or otherwise, that this does not vary the rule which 
lets in the inferior testimony. (Text, 502.) It is in the option of the party, to take his 
commission, fee. or resort to the secondary proof, on the ground that the primary is 
beyond the jurisdiction of the court. (Turner v. Turner, 1 Lilt. Rep. 101, 104.) 

The mode of proving death, absence, insanity or other disqualification, ia the same 
as in other cases. 

The fact of absence lying at a distance, and being, too, a kind of negative, usually 
presents the greatest difficulty, as we saw in the proof of other instruments, ante, note 
£95, p. 1294 et seq. Diligent inquiry at the proper places is usu&Hy sufficient, as at the 
place where the witness was engaged as a clerk, though even that must be dispensed 
with, if the proper place be not known to the party. This was so in Miller v. Miller, 2 
Biag. N. C. 76 ; and proof of hand- writing waa received, on showing that the witness 
had been advertised for a week before the trial in three London newspapers. (Id.) An 
inquiry of the witness’ nephew was proved, who replied that nothing had been heard 
of him fora number of years; and though no inquiry had been made of the absent wit- 
ness’ family, the reason given was that it was not known who his relations were, where- 
upon proof of his hand waa received even in chancery on a bill filed to establish the will. 
{James v. Parnell, Turn. k Russ. 4 17.) In Tennessee, a statute provides that the return 
•of absence by the officer hoidiug a subpoena for the witness, shall let in secondary evi- 
dence. The statute was acted oq for the purpose of proving a will, in M’Donald v. 
M’Donald, 5 Yerg. 307. 

The fact being once established which lets in’the proof of hand-writing, a single 
witness may prove the hand-writing of all. (Hopkins v. Graffenreid, 2 Bay, 187. 
And see Sampson v. White, 1 McCord, 74.) All the cases agree that hand-writing 
may be proved. (Sampson v. White, 1 McCord, 74.) Absence from the state is 
the same, for this purpose, as death. (Engles v. Bruington, 4 Yeates, 345. Bowman 
v. Bartlett, 3 A. K. Marsh. 90.) The hand-writing of all the witnesses must be 
proved, unless such proof be shown to be beyond reach of the party. (Jackson, ex 
dem. Hunt, v. Luquere, 5 Co wen’s Rep. 221, 223, 4. Hopkius v. Albertson, 2 Bay, 
484.) All the witnesses being dead, and the hand-writing of two proved, the other 
having signed his initials, and the testator’s mark being signed ; on very slight proof 
of the witness’ initials and that he had affixed the testator’s mark, with possession 
under the will, and the declaration of an attesting witness in his lire time that the will 
had been properly executed, it was received as evidence to the jury. Note, this decla- 
ration came out incidentally, on examining a witness fur the defendant, who resisted 
the will. (Jackson, ex dcra. Van Dusen, v. Van Dusen, 5 John. Rep. 144, 154.) Tbs 
testimony of a deceased attesting witness, sworn on a former trial, was received under 
an order of chancery, on trying an ejectment ; and held, it being full, sufficient proof of 
the will, thoqgh another attesting witness was alive and in court. (Wright v. Doe, ex 
deny Tath#P, * Ad°l. k Ellis, 3.) The court expressed an opinion that the testimottyr 
uf the fymmf witness thus given was equal in degree with that of the living witnee* 
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In one oase, a mere exemplification from a court of probate, though the certificate as 
to the proof of execution was imperfect, the will appearing to be ancient, was received 
as proof both of the execution and contents. (Hall v. Gittings, 2 Har. 6c John. 112^ 
121, 2.) Not one of the witnesses appears to have been sworn, or their absence oth-. 
eHrise accounted for than by inference from the great lapse of time since the apparent 
date of the will, which might lead to the presumption of their death. 


NOTE 935 — p. 502. 

In Jackson, ex dem. Bowman, v. Christman, 4 Wend. 277, 288, Sutherland, J. 
delivering the opinion of the court, says, “ If the subscribing witnesses all swear that 
the will was not duly executed, the devisee may notwithstanding go' into circum- 
stantial evidence to prove its due execution.” “ And what circumstances would jus- 
tify a stronger presumption in favor of the validity of a will than the fact that the devi- 
sees, who had all the means of knowledge in their power, treated it as a valid will, 
entered upon and divided the estate according to its provisions, and continued so to 
hold and enjoy their respective portions for more than forty years?” (Pearson v. 
Wightman, 1 Const. Rep. 336, S. P.) But where the witnesses either so deny or 
fail to prove their attestation, the counter proof must be very clear to support the will. 
(Id.) See Handy v. The State, 7 Har. 6c John. 42. So witnesses swearing in sup- 
port of the will may be contradicted. (Spencer v. Moore, 4 Call, 423.) 


NOTE 936— p. 502. 

Provis v. Reed, 5 Bing. 435, S. P. The same case is more fully reported in 3 
Moore & Payne, 4, upon the same point. Doe, ex dem. Reed, v. Harris, 7 Carr. 6c 
Payne, 330, S. P. 


NOTE 937— p. 504. 

Per Lord Manners, in Concannon v. Cruise, 2 Moll. 332. The general doctrine of 
the text, that a paper appearing on its face to be an original will thirty years old, shall 
be received without the usual proof by witnesses, or accounting for their absence, and 
showing their or the testator’s hand-writing, has been adopted in the various courts 
of the United States, as far as they appear to have spoken to the point. (Jackson, ex 
dem Lewis, v. Laroway, 3 John. Cas. 283, 286.) The amount of the doctrine seems 
to be, that, in such a case of apparent age, the law draws the inference that the ordi- 
nary proof, both direct and circumstantial, is all lost, and lets in such grounds of pre- 
sumption as are more remote but of a more enduring character. This presumption is 
conclusive^ and though the witnesses appear to be alive and within reach of process, 
that will not preclude the inferior proof. (Doe, ex dem. Oldham, v. Wnlley, 8 Barn, 6t 
Cress. 22. Doe, ex dem. Oldnall, v. Deakin, 3 Carr. 6c Payne, 402; 2 Mann. 6c Ryl. 
135, S. C. Jackson, ex dem. Bowman, v. Christman, 4 Wend. 277, 282, and the 
taaeaetted ftt the latter page by Sutherland, J. Per Spencer, J. and Kent, C. J. in 
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Jackson, ex dem. Burhans, v. Blanshan, 8 John. Rep. 292, 295, 297, 8.) The rule is 
put by Nelson, J. in Fetherly v. Waggoner, 11 Wend. 608, that the will, which comes 
to prove itself, must appear, on its face, ta have been regularly executed ; but Jackson, 
ex dem. Bowman, v. Christman, supra, holds that among those marks of regularity, it 
is not essential that the attestation clause should mention the formalities of execution, 
as that the witnesses subscribed in the presence of the testator. (4 Wend. 282.) 

The more material difference between the English and American cases (we speak 
of a majority of the latter) lies in the date from which the thirty years are to be com- 
puted. In England it is, by the more recent cases, entirely settled that this is the dale 
of the will, however recent the possession, for the presumption that the witnesses are dead 
or absent governs. (Doe, ex dem. Oldham, v.Wolley, 8 Barn. &. Cress. 22; S. C. by title 
of Doe, ex dem. Oldnall, v. Deakin, 3 Carr. &. Payne, 402, and 2 Mann &, Ryl. 195.) 
Spencer, J. stated the same principle and was in favor of the same rule in Jackson, ex 
dem. Burhans, v. Blanshan, 3 John. Rep. 292 ; but was overruled by Kent, C. J. and 
Van Ness, J. ; the other two judges giving no opinion. The supreme court of New- 
York, with which the supreme court of Pennsylvania concurred in Shaller v. Brand, 6 
Binn.435, 439, maintaining a more strict analogy to the principle ofpresumpiion in favor 
of ancient deeds and other writings, (ante, note 903, p. 1310 et seq.) therefore reckon 
from the time when the will appears to have taken effect in possession. (Jackson, ex 
dem. Hunt, v. Luquere, 5 Cowen’s Rep. 221, 224. Nelson, J. in Hewlett v. Cook, 
7 Wend. 374, and in Fetherly v. Waggoner, 11 id. 602.) In either view, it seems 
the will is to be first read, as evidence from its face, and then possession shown under 
it. (Doe, ex dem. Lloyd, v. Passingham, 2 Carr. & Payne, 209.) This is obviously, 
however, hut a discretionary matter upon the order of evidence. See ante, note 500, 
p. 718. For the purpose of showing a corresponding enjoyment, the acts and decla- 
rations of third persons in possession are admissihle. (Jackson, ex dem. Van Dusen, 
v. VanDusen, 5 John. Rep. 144.) See ante, note 452, p. 596, 597, et seq. Possession 
ef all the land devised is not essential. It is enough that part has gone according to 
the will, and been enjoyed under it. (Jackson, ex dem. Hunt, v. Luquere, 5 Cowen's 
Rep. 221,227; Jackson, ex dem. Van Schaick, v. Davis, id. 123, S. P. as to an 
ancient deed. Bradstreet v. Clark, 12 Wend. 602, 677.) Other acts of ownership 
in respect to the land devised, beside direct possession, are admissible as auxiliary 
proof in support of an ancient will. (Jackson, ex dem. Hunt, v. Luquere, 5 Cowen's 
Rep. 221.) And in some cases, where there could be no actual possession, the land 
lying wild and uncultivated, acts of ownership, or other evidence of the authenticity of 
the will, may come in place of possession ; e. g. where there are certificates of its 
having been executed and recorded, there being proof of the age of the certificates, 
&c. (Jackson, ex dem. Lewis, v. Laroway, 3 John. Cas. 283.) So where it had 
been regularly proved and deposited in a proper office in England. (Bradstreet v. 
Clarke, 12 Wend. 602, 677.) In one case, the proof by witnesses being deficient, but 
the will thirty years old, it was received as proved, merely because it came from the 
proper depository, the prerogative office. (By Lord Chancellor Hart, in Holton v. 
Lloyd, 1 Moll. 32.) In another case, on a very ancient probate, though that was 
imperfect, a mere exemplification, without the original will, was received. (Hall v. 
Sittings, 2 Har. &, John. 112, 121, 2.) 
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We conclude this head of the proof of wife, with a notice ofaome few deeieioM not 
immediately ranging themselves under propositions in the text. 

The cnut probandi of the will lies with the party appealing from the original court 
of probate. (Comstock v. Hadlyme, 8 Conn. Hep. 254. Buckminster v. Perry, 4 
Mass. Rep. 593. Brooks v. Barret, 7 Pick. 94.) 

Declarations of the testator at the time of tearing his will, replacing it in parts, were 
received to show that he meant to ntoptn medio , and not effect a revocation. (Doe, 
ex dem. Perkes, v. Perkes, 3 Barn. Sc Aid. 489.) 

It is well settled that a will of lands or other real estate, made in a foreign country 
or neighboring state of the Union, must be executed according to the forms required 
by the lex loci ret titce . The following are a few ot the authorities to tliel effect 
Kerr v. Moon’s devisees, 9 Wheat. 565. Darby’s lessee v. Mayer, 10 id. 465. Wes- 
ton, J. in Crofton v. Ibley, 4 Greenl. 138. Calloway v. Doe, ex dem. Joyce, 1 Blackf. 
$72. Robertson v. Barbour, 6 Monroe, 527. And as to a will of hinds lying in one 
state, its courts are not concluded, though the will be declared void by the court of 
another. (Rice v. Jones, 4 Call, 89.) 

Though a will be formally proved, one witness may establish a fraud which wifl 
overthrow it , e. g. a substitution of one paper for another. So one witness to rebuts 
fraud may prevail over several. (Lewis v. Lewis, 6 Serg. & Rawle, 497, per Dun- 
fCtn, J<) As to w eighing the credit of subscribing witnesses, where in their evidence 
.they hesitate, lie. tee Mullen v. MTCelvey, 5 Watts, 399. 

On the trial of an issue of deowwit vel non, it was held not competent, in attacking 
4he wilt, to prove that the4eetator had a dislike to one of the subscribing witnesses, 
•When such fact does not otherwise appear to be relevant. Nor can a subscribing 
witoessbe asked whether he would have attested the will had he known the disposi- 
tions contained in it, with a view to shew fraud or imbecility. (Spence v. Spence, 4 
Watts, 165.) The declaration of one of several devisees that the will was unduly 
obtained, was received as evidence on the trial of 6uch an issue, especially to avoid the 
.devise in his owu favor. (Brown v. Moore, 6 Yerget, 272.) 


NOTE 938— p. 531. 

By the term patera ambiguity ,in its broadest sense, may be understood "an ambiguity 
appearing on the face of the instrument.” Its frequent use in this way, in connection 
with the general proposition, that a patent ambiguity admits of no explanation by mat- 
ters extrinsic, has occasioned no inconsiderable degree of confusion, and led Mr. Juslics 
Story to think that there must be an intermediate class of ambiguities, comprising 
those instances where the words are equivocal, but yet admit of precise and definite 
application by resorting to the circumstances under which the instrument was made. 
As an example, he put the case of a written contract assigning the party’s interest in 
the freight of a ship ; saying, that there, parol evidence would be admissible of the 
circumstances attending the transaction, to ascertain whether the word "freight” re- 
ferred to the goods on board the ship, or an interest in the earnings of the ship. 
(Peisch v. Dickson, 1 Mason’s Rep. 10, 11,12. See aleo Dupree v. McDonald, 4 Deal.' 
£q. Rep. 211.) 
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Now this, and various other instances of a kindred character to be found in our 
subsequent notes, (ail exactly within the general definition of a patent ambiguity. 
The terms used are in themselves of doubtful meaning, and consistently admit of more 
than one interpretation according to the subject matter in contemplation of the parties. 
The ambiguity is not latent in 8ny proper sense ; it arises from the known infirmity 
of language; it is inherent in the instrument ; appearing on its face, and evincing a 
difficulty at the very moment of perusal. And yet it admits of explanation. 

It will not do to say, therefore, that a patent ambiguity (meaning thereby merely an 
ambiguity patent or appearing on the face of the instrument) cannot be explained by 
evidence aliunde; though such remarks are frequently found in the books. (Seed 
N. Haosp. Rep. 21, 23,4 ; 1 Mason, 11 ; 14 John. Rep. 9; 6 Mass. Rep. 440; 8 id. 
83 ; 1 id. 69 ; 1 1 id. 29 ; 3 HalsU 79 ; 1 John. Ch. Rep. 285 ; 3 Serg. fc Rawle, 607 ; 
2 Marsh. Ken. Rep. 51.) 

Mr. Starkie, however, has given the following definition of a patent ambiguity : 
“ By apparent ambiguity must be understood an inherent ambiguity, which cannot be 
removed, either by the ordinary rules of legal construction, or by the application of 
extriusic and explanatory evidence showing that expressions prima facie unintelligible 
are yet capable of conveying a certain aud definite meaning.” (2 Stark. Ev. 546, 7, 
6th Am.ed.) But this evidently falls short of supply ing a practical test by which to 
determine, apriori, whether a given instance of ambiguity, apparent on the face of 
the writing, is explainable or not, by evidence extrinsic. It leaves you, in a variety of 
eases, to go out of the instrument and experiment ; and if the result is unsuccessful, it 
pronouuces the ambiguity patent, and therefore fatal. Besides, it involves an unnatu* 
ral limitation of the meaning of the term potent, which serves to perplex and bewilder 
the student ; and no other object is answered by it, save that of avoiding the recog- 
nition of exceptions to the general rule, that patent ambiguities are not explainable 
save by construction. 

The master of the rolls in Colpoys v. Colpoys, Jacob, 451, has directly pointed out 
the fallacy of saying, that a patent ambiguity is one which admits of no explanation by 
extrinsic evidence. “ When the person or the thing is designated,” he said, “ on the 
foce of the instrument, by terms imperfect and equivocal, admitting either of no mean- 
ing at all by themselves, or of a variety of different meanings, referring tacitly or ex- 
pressly for the ascertainment and completion of the meaning to extrinsic circumstances, 
it has never been considered an objection to the reception of the evidence of those 
circumstances, that the ambiguity was patent, manifested on the face of the instrument 
When a legacy is given to a man by his surname, and the Christian name is not men- 
tioned ; is not that a patent ambiguity ? Yet It is decided that evidence is admissible. 
So where a gift is of the testator’s stock, that is ambiguous ; it has dififerent meanings 
when used by a farmer and a merchant,” &©. He further adds, “ To shew bow mis- 
taken the idea is that extrinsic evidence is never admissible in cases of patent ambi- 
guity, we may refer to a case in the house of lords, unquestionably of that description, 
where the evidence was admitted ; I mean the case of Doe, dem. Jersey, v. Smith, 2 
Brod. & Bing. 553 ; (see text, p. 545, 6, S. C. ;) Mr. Justice Bayley thus states tbe 
principle on which it was introduced : * The evidence here is not to produce a con- 
struction against the direct and natural meaning of the words ; not to control a pro- 
vision which was distinct and accurately described ; but because there is an ambiguity 
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on the face of the instrument ; because an indefinite expression is used, capable of being 
satisfied in more ways than one ; and I look to the state of the property at the time, to 
the estate and interest the settler had, the situation in which she stood with regard to 
the property she was settling, to see whether that estate or interest, or situation, would 
assist us in judging what was her meaning by that indefinite expression.’ ” The mas- 
ter of the rolls concludes by saying — “If it were necessary, I could refer to many 
other instances of resorting to extrinsic matter in cases of patent ambiguity.” (Col- 
poys v. Colpoys, supra.) 

Mr. Peake has shown, also, that a patent ambiguity is in many instances open to 
explanation by oral evidence. (Norris’ Peake, 196, et seq.) So has Mr. Ram. (Ram 
on Wills, 32, note (o.) No. 24 Law Lib. Phil.) And our author, though he has not 
directly said so, has practically admitted and illustrated it by various cases in the text. 

Several American decisions concur in the same view. (See Ely v. Adams, 19 John. 
Rep. 313, 317, per Spencer, C. J. delivering the opinion.) See the cases in our subse- 
quent notes, relating to the admissibility of oral evidence to show the circumstances 
attending the execution of a written instrument, ambiguous on its face, with a view of 
ascertaining the subject or object intended. 

Some patent ambiguities then, it appears, allow a resort to extrinsic evidence, and 
others do not. The latter class only seem appropriately to belong to the ambiguitas 
patens of Lord Bacon, designated in the text. An ambiguity is patent in this sense, 
when the mere perusal of the instrument shows plainly that something more must 
be added before the reader can determine which of several things is meant by it; and 
then the rule is inflexible that no evidence to supply the deficiency can be admitted. 
The admission of such evidence, in many cases, would be, as his lordship said, “ to 
make that pass without deed which the law appointeth shall not pass but by deed 
in other words, it would be departing from the great leading principle which prevails 
on this subject, and allowing oral evidence to come in and ascertain that which the 
writing had left to the widest latitude of conjecture. He puts as an instance, “If a 
man give land to J. D. et J. S. et heredibus , and do not limit to whether of the heirs.” 
(Gresl. Eq. Ev. 198.) 

The following cases seem to have been regarded as within Lord Bacon’s definition 
of amlnguitas patens. A. gave a bond to B., binding the former to convey to the lat- 
ter one hundred and twenty acres of land, parcel of a tract containing a larger quan- 
tity, but the bond had no description whereby the 120 acres could be located or iden- 
tified ; held, that extrinsic evidence of an intent that the 120 acres were to be laid off 
of the southernmost end of the tract was inadmissible, and that the bond was void 
except upon the principle of election. (Huntt v. Gist, 2 Har. &, John. 499.) A bequest 
to the “ poor children of a county, who attend a particular school,” is void for uncer- 
tainty as to the persons designed. (Dashiell v. The Attorney General, 6 Har. & 
John. 1 ; S. P. 5 id. 392.) So, a devise to twenty of the poorest of the testator’s 
kindred. (Said in Dashiell v. The Attorney General, 5 id. 399. See Pow. on Dev. 
419 ; 3 Com. Dig. 412.) A devise to the heirs of A. B., who is living, has been held 
void in Massachusetts. (Hall v. Leonard, 1 Pick. 27. See Den, ex dem. Stith, v. 
Barnes, 1 N. Car. Law Repos. 484 ; Long v. Beaumont, 1 P. Wins. 229; Den, ex 
dem. Brooking, v. White, 2 Black. Rep. 1010.) Otherwise, if he had been dead. 
(Shaw v. Lord, 12 Mass. Rep. 447.) “ If the description in a conveyance is so uncer* 
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tain, that it cannot be known what estate was intended, the conveyances void.” (Said 
per Parsons, C. J. in Worthington v. Hylyer, 4 Mass. Rep. 205.) See in respect to 
a will, Rothmahler v. Myers, 4 Dess. Eq. Rep. 215. So, semble , if a person having 
several sons makes a devise to one of them without designating which. (M’Dermot 
v. The United Ins. Co. 3 Serg. & Rawle, 607.) But a mortgage or conveyance of all 
the lot» owned by the mortgagor in a particular town , to whwh he had either a legal or 
equitable title at the time, is not void, hut will pass those within the description, if they 
can be identified. (Sterling v. Blair, 4 Bibb’s Rep. 288.) So as to a will containing 
a like general description ; (Jackson, ex dem. Livingston, v. Pelancey, 11 John. Rep. 
86 ; S. C. on error, 13 id. 538, 9;) but, semble, otherwise as to a sheriff’s deed. (Id.) 

It may happen and frequently does, that the very evidence intended io elucidate an 
explainable patent ambiguity, shall result in bringing to light a latent ambiguity, not 
before known to exist. (Gresl. Eq. Ev. 201.) 

A “ latent ambiguity” would seem at first blush easily understood, and yet a diffi- 
culty may arise with respect to that also, from the loose manner in which the terra has 
sometimes been used. Perhaps the clearest definition of this species of ambiguity is 
the one given by Mr. Sugden. Jlmbiguitas latent, he says, u is that which seems 
certain and without ambiguity, for any thing appearing upon the face of the instru- 
ment, but there is some collateral matter out of the instrument that breeds the ambigu- 
ity.” (1 Sug. on Vend. 181, Am. ed. of 1836, from 9th Lond. ed.) And as it is raised 
by extrinsic evidence, it may fairly be dissolved by the same means. (Id. Storer v. 
Freeman, 6 Mass. Rep. 440, 441. Watson v. Boylston, 5 id. 417. Stackpole v. Ar- 
nold, 11 id. 29, 30. Webster v. Atkinson, 4 New-Hamp. Rep. 21. Jackson, ex dem. 
Van Vechten, v. Sill, 11 John. Rep, 201. Pcisch v. Dickson, 1 Mason, 10, 11. Mann 
v. Mann, 1 John. Ch. Rep. 281. Vernor v. Henry, 8 Watts’ Rep. 385. Tuder v. 
Terrel, 2 Dana’s Rep. 49. Edwards v. Richard, 1 Wright’s Rep. 597.) Ford, J. in 
Hand v. Hoffman, 3 Halst. 78, said, “It is the nature of a latent ambiguity never to 
appear on the face of the will; but to lie hidden in the person , or thing , or subject, 
whereof the will speaks.” Other definitions are more complex, and therefore not so 
practically useful. “ An ambiguity,” says Roberts in his Treatise on Frauds, (p. 75.) 
“ is properly latent in the sense of the law, when the equivocality of expression, or ob- 
scurity of intention does not arise from the words themselves, but from the delitescent 
atateof extrinsic circumstances to which the words of the instrument refer, and which 
is susceptible of explanation by a mere developement of extrinsic facts, without alter- 
ing or adding to the written language, or requiring more to be understood thereby than 
will fairiy comport with the ordinary or legal sense of the words made use of.” The 
location of lands, where the boundaries are distinctly pointed out in the deed, has been 
called explaining a latent ambiguity. (Storer v. Freeman, 6 Mass. Rep. 441.) This 
is right, where it turns out that the boundaries are obscure. In Cole v. Wendell, 8 
John. Rep. 118, an ambiguity arising from the use of equivocal terms, was denomina- 
ted and treated as latent, though it was clearly patent, but perhaps explainable. (Sec 
per Spencer, J. 19 John. Rep. 317.) 

It is sometimes said in the books that a latent ambiguity never renders an instru- 
ment void, but a patent ambiguity does. It is true that a latent ambiguity does not 
necessarily avoid an instrument; and yet it is obvious that in many cases a latent am- 
biguity may turn out as fatal to an instrument as the most hopeless case of a patent 
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ambiguity. The extrinsic evidence adduced to explain it sometimes proves entirely 
unsatisfactory, and results in leaving the matter wholly to conjeciure, in which case 
the instrument cannot he enforced. Tlximns v. Thomas, stated post, p. 536,7, is an 
instance where a latent ambiguity resulted fatally too devise. (See also 1 Sug. on 
Vend. 182, Am. ed. of 1836, from 9th Loud, ed.) 

\Y here a latent ambiguity is alleged, the party alleging it must show that there is 
one by pointed testimony before he can be allowed to resort to parol proof. Evidence 
wh ch merely raises a conjecture is not sufficient as a basis for extrinsic enquiry. 
(Walpole v. Chalmondelv, 7 T. R. 138. 1 Sug. on Vend. 183, ed. of 1836, from 9th 

Lund. ed. 


NOTE 939— p. 532. 

The doctrine in the text has been repeatedly recognized and acted upon. It is no less 
applicable to deeds ami other written instruments than to wills. Wherever a description 
or designation of the person or thing intended is applicable indifferently to more than 
one suhjt-ct, extrinsic evidence is admissible to prove which of such subjects was in- 
tended. In addition to the cases cited in note (2) of the text, p. 532, see Bro. Abr. 
Nosine, 63; Cane v. Cowper, Moore, 104; Pacy v. Knollis, 1 Brown, IS2; Anon., 
Keilway, 49, (a); Counden v. Clarke, Hob. 32; Lepiot v. Brown, 1 Salk. 7 ; Dowset 
v. Sweet, Ambl. 175; Doe, ex dem. Morgan, v. Morgan, 1 Cromp. 8t Mees. 235; 
Richardson v. Watson, 4 Barn. &. Adol. 787 ; S. C. 1 Nev. St, M. 575; 'i hoinas v. 
Thomas, 6 T. R. 671 ; Osborne v. Wise, 7 Carr. & Payne, 761, and what is said by 
Parke, B. at the conclusion of the case; Jackson, ex dem. Shultze, v. Goes, 13 John. 
Rep. 518; Pritchard v. Hicks, 1 Paige, 270; Pinson v. Ivey, 1 Yerg. 296; WusthofF 
v. Dracourt, 3 Watts’ Rep. 213. 

A question has sometimes arisen whether, if a deed or oiher instrument be to A. B., 
and it turns out i hat there are lw v o persons by that name, father and son, the firmer 
known as A. B. and the latter ns A. B. junior, it is competent to show by oral evidence 
that the latter was intended though the addition ofjunior be omitted. It is clearly settled 
that this may he done. (Coit v. Starkweather, 8 Conn. Rep. 239. Jones v. New- 
man, 1 BIhc'n. Ren. 60.) 

With respect to the evidence which is admissible fir the purpose of determining 
which of several subjects was intended where the description is applicable to more than 
one — inasmuch as the question is, what the individual speaking through the instru- 
ment intended to have expressed; any evidence which, upon general principles, is 
relevant and material to that enquiry, will he admitted. (Wigrnmon Extr. Es r . 118.) 
In Coil v. Starkweather, supra, the evidence seems to have been direct, ihat the son 
negotiated fir the deed, and that it was delivered to and intended (or him. In the 
«;nse of wills, it seems from the English decisions, that (acts affording an in'erence of 
intention, and declarations by the testator at the time of making his will, me equally 
admissible. (Wigrnmon Extr. Ev. 118. See Selwood v. Mtldmny, 3 Ves. 306; 
Doe, d. Le Chevalier, v. Hulhwaile, 3 B »rn. Sc A d. 6.32 ; Cheney’s ease, stated in the 
text it p. 532; Cnitm l fii v. Clarke, Hobart, 32; Hampshire v. Pierce, 2 Ves. sen. 
216 ; Price v. Page, 4 Ves. jun. 680; Hodgson v. Hodgson, 2 Vern. 293 ; Beaumont 
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v. Fell, 2 P. Winn. 140; Doe, d. Westlake, v. Westlake, 4 Bam. & Aid. 57; Steele 
v. Honte, 6 M iM. 192.) B it declarations of intention, ni id.* before or afler the date of 
the will, are, it has been said, inadmissible. (Wigram on Ex. Ev. 118. Thomas v. 
Thomas, 6 T. R. 671, stated post, p. 536, 7, of the text. Strode v. Russell, 2 Vern. 
625. See Oldham v. Slater, 3 Sim. 84 ; Richardson v. Watson, 4 Barn. & Adol. 787.) 
See Whitaker v. Tathavn, 7 Bing. 628; S. C. 5 Moore &. Payne, 628. This distinc- 
tion, however, if it exists, does not appear to have been uniformly kept in view, as will 
be seen by the above cases. It has been repeatedly held, nevertheless, that declara- 
tions made before and after the making of the will, and constituting no part of the res 
gestae, are entitled to little, if any weight, in comparison with contemporary declara turns. 
The latter have been called “ the best evidence. (See Langham v. Sanlbrd, 2 Mer. 6, 
28; Strode v. Russell, 2 Vern. 625.) In Strode v. Russell, 2 Vern. 624, 5, Tracy, J. 
says, no regard whatever is to be had, in construing wills, “ to expressions before or 
after the making of the will, which possibly might be used by the testator on purpose 
to control or disguise what he was doing, or to keep tire family quiet, or for other secret 
motives or inducements.” See also Coalter, J. in Puller v. Puller, 3 Rand. 89 ; per 
Cabell, J. id. 90. Semble , that declarations before the will was made are of more 
weight than those made after. (Langham v. Sanford, supra. Whitaker v. Tat- 
ham, 7 Bing. 628.) And they must always relate to the intention whirh existed 
in the testator’s mind, at the time he made his will; otherwise they are irrelevant. 
(Whitaker v. Tathara, 7 Bing. 628 ; S. C. 5 Moore & Payne, 628,) In Pennsylvania, 
declarations made before and after the execution of the will, are, it appears, admissible; 
(Vernor v. Henry, 3 Watts’ Rep. 391 ;) especially as ancillary to other circumstances 
evolving the intent. (Id.) The question was upon the identity of a legatee, and the 
reasoning upon which the decision proceeds seems difficult to resist, except by re- 
stricting the rule allowing direct e vide uce o f intention. It is as follows: “ In the 
case of a latent ambiguity it is certain that explanatory declarations made at the time 
of execution are admissible, having been so ruled in Harris v. The Bishop of Lincoln, 
2 P. Wms. 137 ; and Thomas v. Thomas, 6 T. R. 671. In the latter, however, pre- 
vious professions indicative of a design to give the property in a particular way were 
excluded. Though I can see no good ground for it, naked declarations of such a de- 
sign might possibly be deemed incompetent, for the reason that the important consid- 
eration is the state of the intention at the time of making the will, when all previous 
designs may have been abandoned ; yet the objection would seem to be rather to the 
effect of the evidence than its competency, for the admitted existence of a testamentary 
purpose raises a presumption, however slight, of the continuance of it till rebutted by 
proof of misconduct or other circumstances to induce a presumption of a change of 
feeling towards the person previously intended to be favored. But what would be the 
effect of such a presumption when strengthened by circumstances ? In order to show 
the correspondence of the party’s relationsr and condition to the description by which 
he cla ims, to be accidental, would it not be open to proof from the other side, that the 
testator was a stranger to him, while lie had treated the claimant who bears the name 
as the proclaimed successor to his estate? No argument built on a subtlety could op- 
pose a conclusion so rational.” 

In respect to the admissibility of declarations to prove intention, and their compara- 
tive weight as respect s the time when, and the circumstances under which they are 
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made, see ante, note 481, p. 646, 7, et seq. Their nature, as whether direct to the 
intent sought to be ascribed to the testator, or merely affording an inference of such an 
intent, must be attended to, in estimating the value of this species of evidence. (See 
Farrar v. Farrar, 5 Pick. 409.) Further observations relating to the above doctrine 
will be Ibund in the concluding note to the present volume of the text. 

The rule applicable where more persons or subjects than one are equally within the 
description, was recognized in Miller v. Travers, 8 Bing. 244. As that case is since the 
present edition ofour author’s treatise, and furnishes a valuable commentary upon many 
of the adjudications noticed in subsequent pages of the text, showing moreover how tar 
they may be considered as overruled or qualified, we shall for the sake of convenient re- 
ference, introduce it in this place, and pretty much at length. There, the testator had 
devised “all his freehold and real estates whatsoever, situate in the county of Limerick 
in the city of Limerick,” to certain trustees named in his will. At the time of making hi* 
will he had no real estate in the county of Limerick, but he had a small real estate in 
the city of Limerick, and considerable real estate in the county of Clare. It was not 
disputed that the real estate in the city of Limerick passed under the devise, but the 
plaintiff contended that he was at liberty to shew, by parol evidence, that the testator 
intended his estates in Clare to pass under the same devise. The vice chancellor was 
of opinion that such evidence was admissible, and ordered that the parties should pro- 
ceed to a trial at law on an issue, upon that principle. (Wigram on Extr. Ev. 89.) 
Against this decision the defendant appealed ; and the lord chancellor requested the 
assistance of Tindal, C. .J., and Lord Lv ndhurst, (then chief baron,) the former of 
whom, in January, 1833, delivered the unanimous opinion of the three judges, deciding 
that the evidence adverted to was inadmissible, and reversing the order directing an 
issue. The judgment, after observing that the main question was, whether parol evi- 
dence was admissible to shew the testator’s intention that his real estates in the county 
of Clare should pass by his will, proceeds as follows : “ It may be admitted, that in all 
cases in which a difficulty arises'in applying the words of a will to the thing which is 
the subject matter of the devise, or the person of the devisee, the difficulty or ambigu- 
ity which is introduced by the admission of extrinsic evidence may be rebutted or 
removed by the production of further evidenee, upon the same subject , calculated to 
explain what was the estate, or subject matter, really intended to be devised, or who 
was the person really intended to take under the will ; and this appears to us to be the 
extent of the maxim, ‘ ambiguitas verborem latens, verifications supplelwr' 

“ But the cases to which this construction applies will be found to range themselves 
into two separate classes, distingu ishable from each other, and to neither of which can 
the present case be referred. The first class is, where the description of the thing de- 
vised, or of the devisee, is clear upon the face of the will; but upon the death of the 
testator it is found, that there are more than one estate or subject matter of devise, or 
more than one person whose description follows out and fills the words used in the will. 
As where the testator devises his manor of Dale, and at his death it is found that he 
has two manors of that name, South Dale and North Dale: or where a man devises 
to his son John and he has two sons of that name. In each of these cases respectively, 
parol evidence is admissible to shew which manor was intended to pass, and which 
son was intended to take. (Bac. Max. 23. Hob. Rep. 32. Edward Altham’s case, 
8 Rep. 153.) The other class of cases is that in which the description contained in the 
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will of the thing intended to be devised, or of the person who is intended to take, is true 
in part but not true in every particular. As where an estate is devised called A.; and 
is described in the occupation of B., and it is found that though there is an estate 
called A., yet the whole is not in B.’s occupation ; or where an estate is devised to a 
person whose surname or Christian name is mistaken; or whose description is imper- 
fect or inaccurate ; in which latter class of cases parol evidence is admissible to shew 
what estate is intended to pass, and who was the devisee intended to take, provide* 
there is sufficient indication of intention appearing on the face of the will to justify th . 
application of the evidence . 

“ But the case now before the court does not appear to fall within either of these 
distinctions. There are no words in the will which contain an imperfect, or, indeed > 
any description whatever of the estates in Clare. The present case is rather one in 
which the plaintiff does not endeavor to. apply the description contained in the will to 
the estates in Clare, but, in order to make out such intention, is compelled to introduce 
new words and a new description into the body of the will itself. 

“The testator devises all his estates in the county of Limerick, and the city of Lim- 
erick. There is nothing ambiguous in this devise on the face of the will. It is found, 
upon inquiry, that he had property in the city of Limerick, which answers to the de- 
scription in the will, but no property in the county. This extrinsic evidence produces 
no ambiguity , no difficulty in the application of the words of his will to the state of the 
property as it really exists. The natural and necessary construction of the will is, 
that it passes the estate which he has in the city of Limerick, hut passes no estate in 
the county of Limerick, where the testator had no estate to answer that description. 

“ The plaintiff, however, contends, that he has a right to prove, that the testator in- 
tended to pass not only the estate in the city of Limerick, hut an estate in a county 
not named in the will, namely, the county of Clare ; and that the will is to be read 
and construed as if the word Clare stood in the place of or in addition to that of Lim- 
erick. 

“ But this, it is manifest, is not merely calling in the aid of extrinsic evidence to ap- 
ply the intention of the testator, as it is to be collected from the will itself to the exis- 
ting state of his property ; it is calling in extrinsic evidence to introduce into the will 
an intention not apparent upon the face of the will. It is not simply removing a dif- 
ficulty, arising from a defective or mistaken description ; it is making the will speak 
upon a subject on which it is altogether silent, and is the same in effect as the filling 
up a blank , which the testator might have left in his will. It amounts, in short, by the 
admission of parol evidence, to the making of a new devise for the testator, which he 
is supposed to have omitted. 

« Now, the first objection to the introduction of such evidence is, that it is inconsis- 
tent with the rule which reason and sense lay down, and which has been universally 
established for the construction of wills, namely, that the testator’s intention is to be 
collected from the words used in the will, and that words which he has not used can- 
not he added. Denn v. Page, 3 T. R. 87. 

“ But it is an objection no less strong, that the only mode of proving the alleged in- 
tention of the testator is, by settingup the draft of the will against the executed will itself. 
As, however, thfe copy of the will which omitted the name of the county of Clare was for 
aome time in the custody of the testator, and. ihprefore,open for his inspection ; which 
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copy was afterwards executed bv him with all the formalities required by the statute 
of frauds ; the presumption is that he must have seen and approved of the alteration, 
rather than that he overlooked it by mistake. It is unnecessary to advert to the dan- 
ger of allowing the draft of the will to be set up as of greater authority to evince the 
intention of the testator than the will itself, after the will has been solemnly executed 
and after the death of the testator. If such evidence is admissible to introduce a new 
subject matter of devise, why not also to introduce the name of a devisee, altogether 
omitted in the will? If it is admissible to introduce new matter of devise, or a new 
devisee, why not to strike out such as are contained in the executed will? The effect 
of such evidence in either case would be, that the will, though made in form by the 
testator in his life time, would ready be made by the attorney after his death ; that all 
the guards intended to be introduced by the statute of frauds would be entirely de- 
stroyed, and the statute itself virtually repealed. 

“ And upon examination of the decided cases on which the plaintiff has relied in ar- 
gument, no one will be found to go the length of supporting the proposition which he 
contends for ; on the contrary, they will all be found consistent with the distinction 
above adverted to — that an uncertainty, which arises from applying the description 
contained in the will either to the thing devised, or to the person of the devisee, may 
be helped by parol evidence ; but that a new subject matter of devise, or a new devisee , 
where the will is entirely silent upon either, cannot be imported by parol evidence into 
the will itself. 

“Thus in the case of Lowe v. Lord Huntingtower, 4 Russ. Rep. 581, in which 
it was held that evidence of collateral circumstances was admissible, as of the ages of 
several devisees named in the will, of the fact of their being married or unmarried, 
and the like, fir the purposes of ascertaining the true construction of the will ; such 
evidence, it is to be observed, is not admitted to introduce new words into the will 
itself but merely to give a construction to the words used in the will consistent with 
the real state of’ his properly and family; the evidence is produced to prove facts, 
which, according to the language of Lord Coke, in 8 Rep. 155, ‘ stand well with the 
words of the will .’ 

“ The case of Standen v. Standen, (2 Ves. jun. 589,) decides no more than that a 
devise of all the residue of the testator’s real estate, where he has no real estate at 
all, but has a power of appointment over real estate, shall pass such estate over which 
he has the power, though the power is not referred to. But this proceeds upon the 
principle that the will would be altogether inoperative, unless it is taken that, by the 
words used in the will, the testator meant to refer to the power of appointment. 

“ The case of Mosley v. Massey and others, (8 East, 149,) does not appear to bear 
upon the question now under consideration. After the parol evidence had established 
that the local description of the two estates mentioned in the will had been transposed 
by mistake, the county of Radnor having been applied to the estate in Monmouth, and 
vice versa , the court held that it was sufficiently to be collected from the words of the 
will itself which estate the testator meant to give to the one devisee, and which to the 
other, independent of their local description; all, therefore, that was done was to re- 
ject the local description as unnecessary, and not to import any new description into 
the will. 

“ In the case of Selwood v. Mildmay, (3 Ves. jun. 306,) the testator devised to his 


Digitized by 


Google 





Sect. ].] 


1S67 


to explain Written Instruments . 

wife part of his stock in the 4 per cent. Annuities of the Bank of England ; and at was 
shewn by parol evidence, that, at the lime he made his will, he had no slock in ihe 4 
per cent. Annuities, but that he had some which he had soldout v and had invested 
the produce in long annuities. And in this case it was held, that the bequest was in 
substance a bequest ofstock, using the words as a denomination, not as the identical 
corpus of the stock ; and as none could be (bund to answer the description but the 
long annuities, it was held that such stock should pass rather than the will be alto- 
gether inoperative. 

“ This case is certainly a very strong one ; but the decision appears to us to range 
itself under the head, that * falsa demonstrate non nocet .’ tr here enoueh appears upon 
the will itself to shew the intention after the false description is rejected . 

‘•The case of Goodtille v. Southern, (I M. & S. 299,) falls more closely within the 
principle last referred to. A devise of all that my farm called Trogue's Farm , now 
in the occupation of A. C.’ Upon booking out for the farm devised, it is found that part 
of the lands which constituted Trogue’s Farm are in t he occupation of another per- 
son. It was held, that the thing devised was sufficiently asce-tained by the devise of 
« Tt ague's Farm? and that the inaccurate part of the devise might be rejected as 
surplusage. 

“The case of Day v. Trigg, (1 P. Wms. 296,) ranges itself precisely in the same 
class. A devise of ‘ all the testator's freehold houses in Aldtrsgute street ,* where, in 
fact, he had no freehold, but had leasehold houses there. '1 he devise was held in sub- 
stance and effect to be a devise of his houses there, and that as there were no freehold 
houses there to satisfy the description, the word * freehold !’ should rather be rejected 
than the will be totally void. 

“ But neither of these cases afford any authority in favor of the plaintiff; they de- 
cide only that where there is a sufficient description in the will to ascertain the thing 
devised , a part of the description which is inaccurate may be rejected, not that any thing 
may be added to the will ; thus following the rule laid down by Anderson , C. J., in 
Godb. Rep. 131 — ‘an averment to take away surplusage is good, but not to in- 
crease that which is defective in the will of the testator.’ 

“ On the contrary, the cases against the plaintiff’s construction appear to bear more 
closely on the point. In the first place, it is well established, that where a complete 
blank is left for the name of a legatee or devisee, no parol evidence, however strong, 
will be allowed to fill it up as intended by the testator. Hunt v. Hurt, (3 Bro. C. C. 
311,) and in many other cases. 

“ Now the principle must be precisely the same, whether it is the person of the de- 
visee, or the estate, or thing devised, which is left allogetherin blank. And it requires a 
very nice discrimination to distinguish between the case of a will where the description 
of the estate is left altogether in blank , and the present case , where there is a total omis- 
sion of the estates in Clare . 

“ In the caoe of Doe d. Oxenden v. Chichester, (4 Dow. P. C. 65,) it was held by 
the house of lords, in affirmance of ihe judgment below, that in the case of a devise of 
• mv estate of Ashton,’ no parol evidence was admissible to shew that the testator in- 
ten led to pass not only Ins Ian Is in Ashton, but in the adjoining parishes, which he 
had been accustomed to call by the general name of his Ashton estate. Tt chief 
justice of the common pleas, in giving the judgment of all the judges, says, ‘ If t testa- 
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(or should devise his lands of or in Devonshire, or Somersetshire, if would be impossible 
to say that you ought to receive evidence that his intention was to devise lands out of 
those counties.’ Lord Eldon, then lord chancellor, in page 90 of the report, has stated 
in substance the same opinion. The cjse so put by Lord Eldon and the chief justice 
is the very case now under discussion. 

“ But the case of Newburgh v. Newburgh, decided in the house of lords on the 16th 
of June, 1825, appears to he in point with the present. In that case the appellant con- 
tended that the omission of the word 1 Gloucester ,’ in the will of the late Lord New- 
burgh, proceeded upon a mere mistake, and was contrary to the intention of the testa- 
tor at the time of making his will, and insisted that she ought to be allowed to prove, 
as well from the contextof the will itself as from other extrinsic evidence, that the testator 
intended to devise to her an estate for life as well in the estate in Gloucester, which 
was not inserted in the will, as in the county of Sussex, which was mentioned therein. 

“ The question , 4 Whether parol evidence was admissible to prove such mistake, for 
the purpose of correcting the will and entitling the appellant to the Gloucester estate, 
as if the word Gloucester hud been inserted in the will,’ was submitted to the judges, 
and Lord Chief Just ice Abbott declared it to be the unanimous opinion of those who 
had heard the argument, that it could not. 

“ As well, therefore, upon the authority of the cases, and more particularly of that 
which is last referred to, as upon reason and principle, we think the evidence offered by 
the plaintiff would be inadmissible upon tne trial of the issue, and that it would, there- 
fore, be useless to grant the issue in the terms directed by the vice chancellor.” 


NOTE 940— p. 583. 

In New-York, Beaumont v. Fell, stated in the text, seems to have been directly 
sanctioned in one instance. The case is very briefly reported, and perhaps imperfectly. 
According to the report it appears, that a bequest was made to 44 Cornelia Thompson” 
without any other description being added, or a single circumstance appearing on the 
face of the will, indicating a different intent. Caroline Thomas filed her bill claiming 
the bequest as intended for her. The defendants, who were the executors, admitted 
the material facts charged in the bill, viz. that the testatrix had been dead two years 
and that no person by the name of Cornelia Thompson had appeared to claim the leg- 
acy; that they believed the plaintiff to be the person intended, for she was a great 
favorite of the testator, &c. &.c. “The chancellor,” the report states, “upon the 
authority of Beaumont v. Fell, and Bradwin v. Harper, Amhl. 374, decreed” that the 
] ropertv bequeathed should be conveyed to the plaintiff. (Thomas v. Stevens, 4 John. 
Ch. Rep. 607.) 

No other New-York case appears to have gone so far. In Conolly v. Pardon, (1 
iVige’s Rep. 291,) the testator bequeathed to his brother Cormac Conolly, and his tvoo 
\sters , (naming them,) what should remain of his money after certain bequests , &.C. 
1 'he following day hv a codicil he bequeathed to his nephew Cormac Conolly , son of his 
rot her Cormac Conolly , the sum of $500 for his ecclesiastical education ; said sum to 
> e taken from what he had bequeathed to his brother Cormac , and the sisters. It turn- 
t d out that the testator had no brother named Cormac, but had a nephew by that 
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name, son of his brother James the complainant; the nephew, at the date of the will 
and codicil, being engaged about his classical studies in Ireland with a view to an ec- 
clesiastical calling. He was the only nephew by that name ; and the complainant was 
the only brother who survived the testator, unless another brother named Henry, who 
left tlie family residence in Ireland many years before, and who had not been beard 
from since, was Mill living. The Chancellor (Walworth) held, that James the com- 
plainant was the brother intended, and decreed accordingly. He said, “ the reference 
to this devise in the codicil, and the description of his nephew as the son of his brother 
Corraac, shows conclusively that the complainant was the legatee intended. The 
casee are very contradictory on the subject of admitting parol evidence lo correct mis- 
takes in testamentary dispositions, but this case steers clear of those where the admis- 
sion of parol evidence has been most restricted. If a legacy was given by s testator to 
his brother John, and it turned out in evidence that he had but one brother, ihere 
could be no doubt that the latter would be entitled, because the description of brother 
in that case would alone be sufficient, and the name might be rejected as surplusage.” 
The learned chancellor barely referred to Thomas v. Stevens, supra, saying, that 
there, chancellor Kent went much further. 

Conolly v. Pardon, supra, was decided upon the principle of the rule falsa demon- 
strate non noeet . 4 It is characteristic of the cases within that principle that there is a 
sufficient description of the object or subject intended, independent of the falsa demon- 
strate. In Smith v. Smith, t Edw. Ch. Rep. 189, (S. C. on appeal, 4 Paige, 271,) a 
legacy was left to Mary S., wile of Nathanitl S. Mary S.’s husband was named Abra- 
ham, and Sarah S.’s husband was Nathaniel S. Upon extrinsic evidence and circum- 
stances it was held that Mary S. was iutended. In Vernor v. Henry, 5 Watts’ Rep. 
885, the testator had given a legacy to James Vernor Henry , describing the legatee as 
his nephew and the son of Elizabeth , a deceased sister of the testator. James Vernor 
Henry claimed the legacy, as did also Robert R. Henry. It appeared in evidence that 
James was not the nephew, but a grand-nephew of the testator, and instead of being 
the son; he was the grandson of Elisabeth. Robert, on the other hand, was a nephew 
of the testator, and the only son ot Elizabeth who was living at the date of the will. 
Upon the extrinsic evidence adduced the court decided in favor of James, as being the 
person intended. 

The following case in which the court recognized Beaumont v. Fell as authority, 
was decided in Kentucky, A. D. 1884. A testator devised to his wife certain tltves, 
fifteen in number, the will importing a designation of each by name. In this dt Agna- 
tion the name of“ Phillis” occurred twice. On the trial, it appeared by parol proof, 
that tlie testator at the date of the will owned precisely the number of slaves mention- 
ed ; all corresponding in name with those described, except in a single particular, and 
that was, that he owned only one slave named Phillis , but owned Philip , who was 
not mentioned in the will, unless one of the names “Phillis” was intended for him. 
Upon the proof adverted to it was held, that Phitip passed under the devise in ques- 
tion. (Tudor v. Terrell, 2 Dana, 47.) The court of appeals in giving judgment 
said, “ the question in this case is not whether the testator intended to devise to his 
wife that concerning which his written will is silent, but it is, what is the true im- 
port, application and effect, of a clause contained in the will? Upon this point there 
could have been no doubt, had no extrinsic fact been proved. But when it was proV- 
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ed that the testator owned only one slave named “ Phillis,” the manifest consequence 
was a latent ambiguity as to what slave the testator intended by the reiterated name 
“Phillis;” and to explain or settle that ambiguity, parol testimony was undoubtedly 
competent.” They then considered how the case would have stood, had the testa- 
tor owned no slave except one called Philip, and if he had devised to his wife o slave 
named Phillis. Under such circumstances, on proof that he owned no slave at the 
date of (he will save Philip, the latter would pass. (Id. 50.) In a case ol that im- 
pression it would seem, that the term slave, on reference to the extrinsic facts would 
be a sufficient description of the object intended, to authorize the rejection of the name 
as having been inserted through mistake, agreeably to the maxim falsa demonstratio 
non nocet. (See the cases on that subject, supra.) The learned court, however, 
without noticing the maxim adverted to, appealed directly to Beaumont v. Fell, as 
an authority in point for their conclusion on the case supposed. “ The only differ- 
ence ” they Raid, “ between the suppositious case and the actual case, or between the 
case supposed and this case, is, that in the former, the testator had but one slave, and 
devised but one, and in this case he had several and devised several, and therefore, 
possibly he intended not to devise to his wife as many by one, as are enumerated by 
name in the devise to her; and the person who drew the will may have inadvertently 
and erroneously written Phillis twice, and thus inserted fifteen instead of fourleen 
names This mav be possible, but it is not probable ; and if we can ascertain with 
satisfactory certainty that there is no mistake in the number, the legal consequence 
must be that the mistake was in writing Phillis instead of Philip, &c. They then 
proceeded to notice various circumstances connected with the will, and the extrinsic 
facts from which the inference of the mistake being in the name instead of the num- 
ber, seemed to them irresistible. (Tudor v. Terrell, 2 Dana, 50, 1.) The case, 
therefore, so far as the decision itself is concerned, may in principle, be fairly classed 
amono' those, where, after rejecting the falsa demonstratio, enough remains to indicate 
the indent. That it was the design of the testator to give his wife all the slaves he 
owned at the date of the will, the court held to be clear; and if he had directly said 
so a mistake in the name of one could in no wise be allowed to frustrate that which 
was otherwise sufficiently expressed ; especially where the variance in respect to the 
name was so slight, (See Wigram on Extr. Ev. 122, 3. Jackson, ex dem. Miner, 
v. Boneham, 15 John. Rep. 226.) 

In Dowset v. Sweet, Ambl. 175, a legacy was to John and Benedict, sons of John 
Sweet ; and though John Sweet had only two sons, viz. Benedict and James, the lat- 
ter of whom it appeared the testator used to call Jockey, held, that James might take. 
There, after rejecting what was false in the description, enough remained to indicate 
the intent of the testator, and justify the application of extrinsic evidence. So where 
a legacy is given to “ my namesake, Thomas, the second son of my brother,” and the 
testator’s brother has no son named Thomas, but his second son is William, the second 
son may take; (Stockdale v. Bushby, 19 Ves. 381. S. C. Coop. 229 ;) and where a 
devise was to S. H. second son of T. H., but in fact he was the third son ; evidence 
of collateral circumstances was allowed to ascertain whether the testator had mis- 
taken the name or not ; (Doe, ex dem. Chevalier, v. Huthwaite, 3 Barn. & Aid. 632 ; 
see as to this case Wigram on Extr. Ev. 81 ;) a legacy was to “ Charles Miller 
Standen and Caroline Eliz. Standen, legitimate son and daughter of Charles Standen, 
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now residing with a company of players and their claim was supported, though it 
appeased they were illegitimate; (Standen v. Standen, 2 Ves. Jun 689 ;) a legacy to 
“ the Reverend Charles Smith of Stapleford Tawney, in the county of Essex, clerk,” 
was sustained as a legacy to the Reverend Richard Smith, he answering in other 
respects to the description in the will. (Smith v. Coney, 6 Yes. 49.) u Margaret 
Jackson, by her will, gave one-sixth of the residue of her persooal estate, in trust to 
be put out at interest, and the interest to be paid her niece, Mary Bradwin , for life, 
and after her death, one moiety of the one sixth to be paid to the said Mary Brad- 
unn’i grand-children, the children of her daughter Mary , at their age of 21, and the 
other moiety to be paid to Jlnne, the daughter of her said niece, Mary Bradwin.” 
Mary Bradwin, the niece, had two children, viz. Mary, the plaintiff, who was never 
married, and Anne, who married one B., and died before the making of the will, leav- 
ing two children, W. and R., who were also plaintiffs. The bill claimed one moiety 
to be paid to the plaintiff Mary, and the other to W. and R., alleging that the testa- 
trix so intended, but by mistake of names had given a moiety to the children of Mary 
who never was married, and the other moiety to Anne , who was dead at the time.” 
Proof was made that the testatrix was eighty years old when she made her will, and 
lived in Derbyshire ; that Mary, the niece of the testatrix, and her family, lived at 
St. Albans, in Hertfordshire, and that the testatrix bad never seen her niece’s children 
or any of the grand-children. His Honor, tlie Master of the Rolls, decreed according 
to tbe bill. (Bradwin v. Harpur, Ambl. 374.) The reporter has added to the case a 
note as follows; “ I was of counsel for the plaintiffs, and cited Beaumont v. Fell, and 
Dowsett v. Sweet ; the former of which was much stronger than the present case, as 
the devisee (?) there, was described by her name only, but here is a sufficient certain 
description, independent of that part which is mistaken ; viz. grand-children, and 
daughter. V. Plow. 191, in case of a grant, and Dare v. Geary in chancery, 12th 
June, 1789, in case of a will. If there is a certain description, and a further descrip- 
tion is added, it is immaterial whether the additional description be true or false.’’ 
(Id. 375.) The case of Hodgson v. Hodgson, 2 Vern. 593, may, it seems, be consider- 
ed one of inaccurate description. There the question arose upon a direction in a will 
So pay £100, t chick the testator owed by bond to one Shaw. The money was not due to 
Shaw, but to Alice Beck, wife of one Fitch; and parol evidence was allowed to ex- 
plain the intent. The Lord Chancellor probably considered that the description, 
“£100 which I owe by bond” was sufficient, and that the misdescription of the cred- 
itor might be rejected. 

In Jackson, ex dem. Dickson, ▼. Stanley, 10 John. Rep. 133, a patent to “David 
Hungerford, a soldier,” was produced by the plaintiffs who were heirs of Daniel Hun- 
gerford, and claimed as such ; an act of the legislature was also produced by them, 
reciting the giving of the patent, declaring, moreover, that Daniel Hungerford was 
intended thereby, and enacting that the land should be deemed vested in him in the 
same manner as if he had been named in the patent. The ballot book in tbe Secre- 
tary’s office, showed that the Hungerford intended by the patent, belonged to Mo- 
Keao’s company in the first regiment, and proof was given that Daniel served in Mc- 
Kean’s company, but that no such person as David Hungerford ever belonged to it. 
The defendant claimed under David Hungerford, and proved by some testimony that 
he served as a soldier in the New-York line, but no proof was adduced showing that 
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he belonged io either of the two regiments for which the lands, whereof those in ques- 
tion constituted a part, were appropriated. The jury, under the direction of the 
judge, found a verdict for the plaintiff. The case afterward came to be considered on 
motion for a new trial ; and the verdict was sustained. It does not appear very clear- 
ly upon which of the two grounds pointed out by the learned chief justice, who de- 
livered the opinion, the decision was put. At p. 138, it is affirmed that the patent was 
either void by means of the misnomer, or the parol proof supplied and corrected the 
mistake, and in either case the plaintiffs would be entitled to recover; for if the mis- 
nomer avoided the patent, then the title remained in the state until the act of the le- 
gislature, which, as was held, was to be regarded in the light of a legislative grant. 
Most stress undoubtedly was placed upon this view, for at p. 137, the chief justice 
speaks of the patent as containing no description or demonstration of the patentee be- 
yond the name, and that being false, the heirs of Daniel H. could not take. Quere, 
however; might not the patent itself have been sustained as a valid grant to Daniel 
//., within the rul e falsa denwnstratio non nocet? Rejecting the word Davids the 
residue of the description, viz. “ Hungerfbrd a soldier,” was true. And even conced- 
ing that to he too slight a manifestation of intent to justify the calling in of extrinsic 
evidence to help and apply it; still, as the patent probably referred to the act under 
which it issued, the latter would indicate the class of persons (viz. the" two regiments 
of infantry” spoken of in the case at p. 137) for whose use the lands were appmpri- 
ted ; and connecting these descriptions, which is allowable for this purpose, ( semble , 
per Thompson, C. J. 13 John. Rep. 524,) they would constitute as much certainty 
as often appears in this class of cases. Then, if on extrinsic enquiry it could be 
shown that David never belonged to either of the regiments mentioned, and Daniel did, 
it would be quite safe to conclude that the Christian name was falsa demonstration and 
to reject it accordingly. See Jackson, ex dem. Miner, v. Boneham, 15 John. Rep. 
226. 

The above cases are, in the main, consistent with the maxim, falsa demonstrate 
non nocet ; and they concur, that the intention of the maker or party which the 
court is to effectuate, must be one which is expressed in the instrument. Hence, in 
almost every instance of inaccurate description, where the instrument has not been 
held void on that account, it is laid down as indispensible, that after rejecting the falsa 
demonstration enough of certainty must remain to ascertain the object or subject matter 
intended. Accordingly in Thomas v. Thomas, 6 T. R. 671, stated post, p. 536, 7, of 
the text, Lord Kenvon observed “ When the rule lor a new trial was moved for, I al- 
luded to the maxim falsa demonstrate non nocet , but in doing so, I wished that the 
sense of that maxim should be attended to; I have always understood that such falsa 
demonstrate should be superadded to that which was sufficiently certain before; there 
must be constat de per son an and if to that an inapt description be added, though false, 
it will not avoid the devise.” (6 T. Rep. 676.) See also the judgment in Miller v. 
Travers, stated ante, note 939, p. 1364, et,seq.; per Hobart, C.J., Hob. 171 ; Jackson, 
ex dem. Van Vechten v. Sill, 11 John. Rep. 218, 219, 220, p^r Thompson, C. J. 
Per Weston, J. in Wing v. Burgis, 1 Shepley’s Rep. 114; and per Wilde. J. in Hall 
v. Leonard, 1 Pick. 31. And see post, note 942, where many cases will be found, all 
agreeing that, to a just application of the maxim in question, a sufficient description 
in the instrument, after rejecting the falsa demonstrate , is requisite. In Andrew® v. 
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Dobson, 1 Cox, 426, a legacy of £500 was given to James, son of Thomas Andrews, 
of Enstcheap, printer. There was no person of the name of Thomas Andrews in 
Easicheap, but there was James Andrews, a printer, who lived there ; he had one son 
named Thomas by his first wife, who was related to the testator; he had also a son 
by a second wife, named James, who was in no manner related to the testator. The 
plaintiff in this cause was the son by the first wife, who claimed the legacy, insisting 
that the testator meant “ Thomas the son of James,” instead of “ James the son of 
Thomas;” and prayed some inquiry respecting these circumstanses. But his Hon- 
or, Sir Lloyd Kenyon, said that, “ though there were cases in which legacies were 
left to persons by nick-names, and evidence had been admitted io show that the tes- 
tator usually called them thereby, yet he thought this (the present case) was beyond 
all precedent, and dismissed the bill.” Where a patent was to George Houseman , 
and it appeared there was such a person who served in the JYevf-York line , the pa- 
tent moreover containing no further designation, and no reference to military services; 
held, not admissible to prove that the name of George Hosnur , a soldier in the JVeta- 
York line , was intended, and that by mistake George Houseman was inserted. (Jack- 
son, ex dem. Houseman, v. Hart, 1 2 John. Rep. 77.) See Jackson, ex dem. Mancius 
v. Lawton, 10 id. 23. 

The defendant in ejectment, however, may always prove that the patentee named 
in the patent upon which the plaiotiff relies, is a different person from the one under 
whom the plaintiff claims, though bearing the same name. And where the plaintiff 
introduced and claimed under a patent issued pursuant to an act recited in it, appro- 
priating certain lands as military bounty lands, and the plaintiff proved that a man 
bearing the name of the patentee resided at Rhinebeck, but it clearly appeared by 
proof on the part of the defendant that the person at Rhinebeck had not been a sol- 
dier, held, that the plaintiff could not recover ; and this, though no other person of the 
name of the patentee was shown to have existed otherwise than hy the patent itself, 
except one who waa too young to have been a soldier, or to be the person described* 
(Jackson, ex dem. Shultze, v. Goes, 13 John. Rep. 518.) See Jackson, ex dem. 
Woodruff, v. Cody, 8 Co wen’s Rep. 140. 

It will be seen that several of the above cases present instances where two persona 
appeared as claimants, one hearing the name but not answering to the rest of the de- 
scription, and the other exhibiting a complete correspondence as to every part of the 
description except the name. Such were the cases of Smith v. Smith, 1 Edw. Ch. 
Rep. 189, and Vernor v. Henry, 3 Watts’ Rep. 385, both stated supra, p. 1369. Thomas 
v. Thomas, 6 T. R. 671, stated in the text, p. 536, 7, seems to belong Hi the same class. 
(See Wigram on Extr. Ev. 84.) In these cases, though the words of the instrument 
do not ascertain which of the two was meant, they describe both. The extrinsic evi- 
dence is admitted to confine the language within one of its natural meanings. The 
court merely rejects ; and the intention which it ascribes to the party who made the 
instrument, remains trt it. If after going to the ultimate limit of extrinsic enquiry, 
it is still left uncertain which person was meant, the instrument will, so far at all events, 
be declared void. (See Thomas v. Thomas, supra ; per McCoun, vice chancellor, in 
Smith v. Smith, 1 Edw. Ch. Rep. 192; per Gibson, C. J. in Vernor v. Henry, 3 
Walts’ Rep. 393.) See as to cases of lands equally withiu different parts of the de- 
scription, post, note 942. As to the nature of the proof, it seems that the same 
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rule applies which obtains where the entire description indifferently embraces 
more persons or subjects than one. (See ante, note 939, p. 1362, et seq. ; also Smith 
v. Smith, 1 Edw. Ch. Rep. 189 ; Vernor v. Henry, 3 Watts’ Rep. 385 ; Wigrara on 
Extr. Ev. 78, et seq.) 

There is no universal rule determining absolutely as between the designation by 
name, and the additional particulars of description, which shall yield, where two per- 
sons are shown to exist, answering respectively, one to the former part of the descrip- 
tion, and the other to the latter. Lord Bacon has some curious observations to show, 
that in the absence of the donee, a designation of him by name is the more worthy in 
certainty ; whence a legal presumption of fact arises in case of a discrepance, that the 
falsity is not in the name, but in the added particulars. (Bacon’s Maxims, Reg. 25. 
Per Gibson, C. J. in Vernor v. Henry, S Watts’ Rep. 393.) But suppose a person 
corresponding with the description in every particular, except the name, should appear ; 
then, in the absence of any person bearing the name, the presumption would be that 
the mistake lay in the designation by name. And where both appear, the name, 
or the other part of the description, may prevail, according as the extrinsic circum- 
stances shall show the mistake to be in the one or the other. (Vernon v. Henry, 3 
Watts’ R. 392, 3, 4. Smith v. Smith, 1 Edw. Ch. Rep. 189, etseq.) 

In respect to the case mentioned in Andrews v. Dobson, supra, of a nickname or 
other reputed designation, the principle upon which parol evidence is admitted seems 
identical with that which allows an enquiry into the circumstances surrounding the 
maker of the instrument with* a view to a right interpretation and application of the 
language which he has used. It is consistent with the office of exposition in the strict- 
est sense ; and though declarations of the party, &c. are freely admitted, they are not 
allowed to prove intention as an independent fact, but merely to explain and evolve the 
meaning of a description, prima facie obscure, but certain enough when construed in 
reference to extrinsic circumstances. No intention, save one sufficiently expressed, is, 
in such cases, allowed to be proved. (See Parsons v. Parsons, 1 Ves. jun. 266 ; Powell 
v. Biddle, 2 Dali. 70; Edge v. Salisburry, Ambl. 70; Dowsett v. Sweet, id. 175; 
Baylis v. The Attorney General, 2 Atk. 239 ; Maybank v. Brooks, 1 Bro. C. C. 84; 
Goodinge v. Goodinge, 1 Ves. sen. 230; Rivers’ case, 1 Atk. 410; Crounden v. 
Clerke, Hob. 32. See per Gibson, C. J. in Commercial Bank v. Clapier, 3 Rawle’s 
Rep. 339.) Upon the like principle and evidence, a call in an instrument for Clough 
Overton’s survey, may be shown to have been intended for the survey of another per- 
son, but that, at the time, it was known as the survey of Clough Overton. (See Seay’s 
heirs v. Walton’s devisee, 5 Monroe, 368, 9.) Where land was conveyed to Eliza 
Ann Ca$tin> which was the name of Eliza Ann Scanlan before her marriage, parol 
evidence was held admissible to show that the person bearing the latter name was the 
one intended, that the grantor knew her belore her marriage, but was not aware of the 
fact ofjier marriage, and that there was no other person of the name used in the deed. 
(Scanlan v. Wright, 13 Pick. 523.) The court regarded this as the common case of a 
person known by different names. (Id. 530.) It has been said that if a bond be to 
A. B. instead of C. D., the latter may sue upon it, alleging and proving that it was 
given to him by the name of A. B. (Per Taylor, J. in Thompson v. Gray, 2 Stewart 
& Porter, 65.) But quere ; unless C. D. was known by the name of A. B. also, or 
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there was some additional description beyond the name, by which C. D. could be iden- 
tified. 

The reader’s attention should here be recalled to Beaumont v. Fell, cited in the text, 
and Thomas v. Stevens, stated at the commencement of this note. It is obviously im- 
possible to bring those cases within the range of any principle judicially sanctioned by 
other decisions. They are directly at variance with all that numerous host of authori- 
ties which declare, that a will to be valid must express the intent of the testator ; and 
that if such intent be not expressed the will must be adjudged void. This rule, which 
necessarily confines the office of extrinsic evidence to an exposition of the meaning of 
the language in the instrument, with the single exception of descriptions equally appli- 
cable to more than one person or thing, has been recognized and acted upon so often 
as to have acquired the force and familiarity of an axiom. (See the cases post, note 
948.) In Beaumont v. Fell and Thomas v. Stevens, however, not only was the 
intent judicially ascribed to the testator unexpressed, but a contrary intent was mani- 
fested. 

Upou the like reason these cases must be set down as incapable of being sustained, 
consistent with the doctrine of inaccurate description ; for nothing, as we have seen, is 
clearer, than that the authorities relating to the rule, falsa demorutratio non noeet 
require, as a condition to its application, that after rejecting the erroneous part of the 
description, a efficient indication of the intention thaU remain on the face of the tn- 
strument , fee. (See the cases, supra, relating to inaccurate description ; also those 
post, note 949 ; and the judgment in Miller v. Travers, ante, note 939, p. 1364 et seq.) 
But in Beaumont v. Fell, and Thomas v. Stevens, the entire description was false, and 
after rejecting it no expression of intent was left. In the former, the master of the rolls 
expressly conceded that there was no addition of certainty to help the case. (2 P. 
Wins. 149.) 

It will be seen, post, p. 539 of the text, that in the case of a will, evidence is inad- 
missible to supply a total blank left for the devisee’s name. Suppose the omission to 
insert a name, actually selected by the testator, happened through mistake, and that 
this could be clearly proved ; would the court be going further in treating the name as 
inserted, than was done in Beaumont v. Fell, and Thomas v. Stevens, where one name 
was substituted for another ? The real legatees were no more tn the respective wills 
in the latter cases than in the former. “ It would be thought strange advice to be 
given to professional gentlemen, that i£ in preparing a will they should forget the name 
of a legatee, they should insert any name, rather than leave a blank for the right one.” 
The mere circumstance that the mistake, in the case of a blank, is patent, and in Beau- 
mont v. Fell and Thomas v. Stevens the difficulty was latent , will scarcely satisfy the 
enquirer who looks beyond the letter of a technical rule. ( Wigram on Extr. Ev. 98, 9.) 

What is there to distinguish Beaumont v. Fell and Thomas v. Stevens, from the 
case of Miller v. Travers, stated ante, note 939, p. 1364 ? In the former, the testator 
in every particular misdescribed the legatee intended ; while in Miller v. Travers he 
misdescribed the estate intended. Aod if, as seems to be the rule, there is no differ- 
ence between a misdescription of the person who is to take , and a misdescription of the 
thing devised or bequeathed, (Tudor v. Terrell, 2 Dana, 47, 50,) all the arguments in 
the judgment of Miller v. Travers seem to bear with resistless force against the cases 
under consideration. (See also the judgment of Thocr.pss-^C. J. J: 
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Van Vechten, v. Sill, 11 John. Rep. 218, 219.) It is true the case of Beaumont v. 
Fell proceeds upon an assumed distinction between a grant, or a devise of lands, and 
a legacy. The master of the rolls, in giving judgment, expressly said — M if this had 
been a grant, nay had it been a devise of land, it had been void by reason of the mis- 
take both of the Christian and surname ;” and again, “ By the common law, as well as 
by the statute, a devise of land ought to be in writing, and there would have been no 
writing to entitle Gertrude Y a rdley, had this been a devise of land ; but this being a 
bequest of a personal thing,” &c. made it, he said, “a different case, and as originally 
a bequest of a legacy was governed by and construed according to the rules of the 
civil canon law, so shall it be after making the statute of frauds, provided there be a 
will in writing.” (2 P. Wms. 140.) This distinction, however, seems to be repudi- 
ated. (Wigram on Extr. Ev. 92, 3, et seq. 1 Story’s Eq. 190, 1, and notes (1) and 
(2).) See also post, p. 548 of the text. It is however worthy ot remark, as showing 
how far learned judges have suffered themselves to be misled by Beaumont v. Fell, that 
Lord Kenyon and Sir James Mansfield both cited it as applicable to devises of lands, 
notwithstanding the distinct concession of the master of the rolls, as above, to the con- 
trary. (See per Lord Kenyon in Thomas v. Thomas, 6 T. R. 617; and per Sir 
James Mansfield in Doe, ex dem. Chichester, v. Oxenden, 3 Taunt. 156.) 

On the whole, it seems, from the entire course of recent adjudication in England, that 
Beaumont v. Fell is treated there as anomalous, and opposed to sound principle. (See 
Wigram on Extr. Ev. 2d ed. and the observations there made in respect to this 
case.) The case of Thomas v. Stevens, we apprehend, will hardly be able to exempt 
itself from a similar fate. 


NOTE 941— p. 533. 

The case of Selwood v. Mildmay, stated in the text, seems referrible to the 
head of inaccurate description, but it is certainly an extreme one. (See what is said 
of it in Miller v. Travers, ante, note 939, p. 1366, 7.) The stock described in the will 
was “ stock in the four per cent annuities of the Bank of England ;” this the testator, at 
the time of making his will, had sold out, and he then owned no four percent stock what- 
ever ; but the proceeds of his four per cent stock he had invested in long annuities , and 
the court allowed evidence to apply the description in the will so as to carry the latter. 
It >9 difficult to see in what point any correspondence existed between the description 
and the subject intended. (See Wigram on Extr. Ev. 79, 80.) The principle upon 
which Selwood v. Mildmay proceeded, therefore, however correct in itself, was alto- 
gether misapplied, and the case seems one which ought not to be followed in specie. 
(Id. 123, 4.) 


NOTE 942— p. 533. 

The case of Goodtitle, dem. Radford, v. Southern, stated in the text, seems fairly 
within the principle of inaccurate description. A just construction of the will seemed 
to require, that the words referring to the occupation of the farm should not control the 
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former part of the description, “ all that my farm caUed Trogue’s farm” And these 
constituted a sufficient description, after rejecting the falsa demonstratio. (See Miller 
v. Travers, ante, note 939, p. 1364, et seq.) 

The case of Day v. Trigg, 1 P. Wms. 286, ranges itself precisely within the same 
class. (See id. p. 1367.) 

In a recent case there was a lease of “ all that part of the park called or known by 
the name of Blenheim, or Woodstock Park, siluaie and being in the county of Oxford, 
and now in the occupation of one R. S.. lying in a direct line across the said park from 
the gate erected, &.c. (setting out the abuttals,) togethe with the farm houses, &.c. be- 
longing or appertaining to the said premises, and which are now in the occupation of 
the said R. S.” It was held, that the land passed under the lease which was com- 
prised within the description by the abuttals, though not in the occupation of 
R. S. (Doe, ex dcm. Smith, v. Galloway, 5 B rn. &, Adol. 43.) Further as to the 
English doctrine of inaccurate description, see, 2 Roll. Abr. 52, til. Grant, P. 14; Vin. 
Abr. 87, Grant, Q.; Doddrington’s case, 2 Coke’s Rep. 33; Door v. Geary, 1 Ves. 
sen. 216; Hampshire v. Pierce, 2 id. 216; Dobson v. Waterman, 3 Ves. 308; Druce 
v. Davison, 6 Ves. 82; Penticost v. Lee, 2 Jac. &, Walk. 207 ; Evans v. Tripp, 6 
Mad. 91 ; Doe, ex dern. Gore, v. Langton, 2 Barn. &, Adol. 680. 

The American cases abound with illustrations in respect to the doctrine of inaccu- 
rate description oflands. If one grant his house in «#., which formerly belonged to 
B., and it turns out that the grantor had at the time but one house in A., it shall pass, 
though it never belonged to B. (Den, ex dem. Proctor, v. Pool, 4 Dev. Rep. 374.) 
If one grant Whiteacre by name, and adds by way of further description that it 
descended from bis hither; Whiteacre shall pass, though it descended from the mother; 
because it was sufficiently identified before. (Den, ex dem. Riddick, v. Leggat, 3 
Murph. Rep. 543. Den, ex dem. Proctor, v. Pool, supra.) If a deed call for land 
lying in the county of C., describing it by courses, distances and monuments, and it 
turns out that the lands lie in another county, that part of the description may be re- 
jected and the rest take effect. (Boardman v. Reed’s lessees, 6 Peters’ Rep. 344, 5. 
Barclay v. Howell’s lessee, id. 511. Stringer v. Young’s lessee, 3 id. 320,344.) 
Where the premises were described by a number, and then monuments, courses and 
distances, were given; it appearing that at the time, the grantor owned no lot of that 
number, but owned another lot, falling exactly within the other parts of the descrip- 
tion ; held, that the number in the description should be rejected as falsa demonstration 
and effect be given to the residue. (Jackson, ex dem. McNaughton, v. Loomis, 18 
John. Rep. 81. See S. C. on error, 19 id. 449.) So, on the other hand, it appearing 
that the grantor did not own the land comprised within the description by monuments, 
courses and distances, but did own lands corresponding with the number, held that the 
latter should pass. (Lush v. Druse, 4 Wendell, 313. Jackson, ex dem. Smith, v. 
Marsh, 6 Covven’s Rep. 281.) Where land was described as lying on Cedar creek, 
waters of Broad river, and monuments &c. were added by way of further description; 
it appearing that no such land could be found on the river named, held that effect should 
be given to the remainder of the description, and it might be shown that the land lay 
on Catawba river. (See Middleton v. Perry, 2 Bay’s Rep. 541, in connection with 
what is said of it, 1 Nott &, McCord’s Rep. 261, 2. See also Chapman v. Doe, 2 
Leigh. 329.) Where land, set off on a levy, was described as part of lot No. 3, in a 
Vol. I.* 173 
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designated range, and as being tw the southeast comer cf that part of the let which the 
judgment debtor bought of Harvey Wait, to which a further description was added de- 
signating the land intended by courses, distances and monuments; it appearing that 
the debtor had purchased no land of Harvey Wait, but that he owned land agreeing 
with the description in other particulars; held, that the above words in italics might be 
rejected as falsa demonstration and the rest of the description take effect. (W irg v. 
Burgis, 1 Shepley’s Rep. 111.) A testator devised “ my whole share of all the lands I 
own which lies along Schoharie creek, which is connected with or belonging to the 
old farm, and known by the name of Ten Eyck’s patent;” held, that a farm of the 
testator lying along the creek mentioned, but not known as Ten Eyck’s patent, would 
pass. (Doe v. Roe, 1 Wendell, 541.) Many other cases have held, that where the 
subject matter of a deed of land can be identified by its name, and other calls in the in- 
strument, the addition of false particnlars, by way of further description, will not avoid 
the conveyance, but must be rejected as having been inserted through misapprehen- 
sion or inadvertence. (See Den, ex dem. Belk. v. Love, 1 Dev. & Batt. 65. Den, 
ex dem. Riddick, v. Leggatt, 3 Murph. Rep. 539. And see the cases infra.) 

In the application of this doctrine to iustances where a subject matter is found, 
which may satisfy either part of a repugnant or contradictory description, but not the 
whole, that part of the description, which, according to settled principles of construc- 
tion, is presumed to express with most certainty the intention of the parlies, shall 
prevail over others of less importance. Accordingly, where a deed of lands describes 
the subject matter by monuments clearly identified, such as a river, a spring, a stream, 
a mountain, a marked tree, or other natural object; and courses, distances and quan- 
tity, are likewise inserted, which disagree with the monuments, the description by 
monuments shall, in general, prevail. For it is more likely that a party purchasing or 
selling land should make mistakes in respect to course, distance or quantity, than in 
respect to visible objects; which latter, from being mentioned in the deed, are pre- 
sumed to have been examined at the time. (Pernam v. Weed, 6 Mass. Rep. 131. 
Howe v. Bass, 2 id. 380. Jackson, ex dem. Erwin, v. Moore, 6 Cowen’s Rep. 706- 
S. C. on error, 4 Wendell, 58. Jackson, ex dem. Young, v. Camp, 1 Cowen’s Rep. 
605. Jackson, ex dem. Ten Eyck, v. Frost, 5 id. 346. Doe, ex dem. Arden, v. 
Thompson, id. 371. Jackson, ex dem. Livingston, v. Barringer, 15 John. Rep. 471. 
Mann v. Pearson, 2 id. 40. Jackson, ex dem. Staring, v. Defendorf, 1 Cain. Rep. 
493. Preston’s heirs v. Bowmar, 6 Wheat. 580. Newson v. Pryor’s lessee, 
7 id. 7. Jackson, ex dem. The People, v. Wendell, 5 Wendell, 142. S. C. 
on error, 8 id. 183. M’lver’s lessee v. Walker, 4 Wheat. 444. Dugan v. Seekright, 
4 Hen. 8c Munf. 125. Jackson, ex dem. Craigie, v. Wilkinson, 17 John. Rep. 147. 

• v. Beatty, 1 Hayw. Rep. 376. Jackson, ex dem. Havens, v. Sprague, 1 

Paine’s Rep. 494. Worthington v. Hylyer, 4 Mass. Rep. 205. Francis v. Hazlerig’s 
Ex’rs, 1 Marsh, Ken. Rep. 96. Lawless v. Jones, id. 16. Wishart v. Cosby, id. 
382. Helm v. Small, Hard. Rep. 369. Baker v. Seekright, 1 Hen. 8t Munf. 177. 
White v. Egan, 1 Bay’s Rep. 247. Herbert v. Wise, 3 Call’s Rep. 209. Marshall 
v. Currie, 4 Cranch, 172. Jackson, ex dem. Rogers, v. Gardinier, 7 John. Rep. 21 7. 
Thompson v. Gray, 2 Stew & Porter, 60. Wing v. Burgis, 1 Shepley’s Rep. 111. 
Vose v. Handy, 2 Greek Rep. 322. Alshire’s lessee V. Hulse, 1 Wright’s Rep. 171. 
Chinoweth v. Haskell’s lessee, 3 Peters’ Rep. 96. Den, ex dem. Reed, v. Schenck, 2 
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Dev. Rep. 415. Tymason v. Bates, 14 Wendell, 671, 675, 6, 7, et eeq. Jackson* 
ex dem. Ellice, v. Britton, 4 Wendell, 507. Barclay v. Howell’s lessee, 6 Peters’ Rep w 
493, 510, 511. Boardman v. Reed’s lessee, id. 323. Jackson, ex dem. Suf- 
fern, v. McConnell, 19 id. 175.) Where land is designated by a name, as Quick- 
sale, and then a description by metes and bounds is added, which includes more than 
Quicksale, the latter description shall prevail over the former. (See Mundell v. Hugh, 
2 GJ1 & John. 203. Hawkins v. Hanson, 1 Harr. &. McHen. 523. Hall v Gettings, 
a Harr. & John. 112.) The monuments which shall control course, distance, &.c. 
under such circumstances, may be any objects which are visible, fixed, and clearly as- 
certained ; as the lands of other individuals, or their corners. (Howe v. Bass, 2 Mass. 
Rep. 330. Pernara v. Wead, 6 id. 131. Wendell v. Jackson, ex dem. The People, 
8 Wendell, 190.) A clearing is within the rule. (Jackson, ex dem. Butler, v. Wid- 
ger, 7 Cowen’s Rep. 723. See Wendell v« Jaikson, ex dem. The People, 8 Wendell, 
190; Tymason v. Bates, 14 id. 690.) So is a stake , a post , a stone , &c. (Jackson, 
ex dem. Roberts, v. Ives, 9 Cowen’s Rep. 661. Alshire v. Hulse, 1 Wright’s Rep. 
172. Jackson, ex dem. The People, v. Wendell, 5 Wend. 142, 146. S. C. on error, 
8 id. 183.) A highway, also. (Rich v. Rich, 16 Wend. 663.) Where a grant de- 
scribes a line as running on a designated course, from an ascertained point, “ up and 
along a certain stream;” the line must follow the stream, though that involve a de- 
parture from the course called (or. (Jackson, ex dem. Ten Eyck, v. Frost, 5 Cow. 
eu’s Rep. 346.) And where a deed describes a line as running across a river , or stop- 
ping ut a river, you must go across the river in the first case, and stop at it in the 
other, notwithstanding the course, distance, and quantity, designated in other parts of 
the description, may not correspond with such running. (Newsom v. Pryor, 7 W heat. 
Rep. 7.) Where a line was described as running from one land-mark to another, 
and the description referred to no intermediate monument, nor any bevel or curve line ; 
held, that the line must be run straight between the designated termini , without regard 
to either course or distance. (Dogan v. Seekright, 4 Hen. & Munfl 125. Allen v. 
Kingsbury, 16 Pick. 235.) 

The monuments which are to exert this controlling iufluence over course, distance, 
&c., where land is found, which may answer either part of the description, muat, in gen- 
eral, be called for by the instrument. (Per Wal worth, Chancellor, in Tymason v. Bates, 
14 Wend. 671, 680. Reed v. Shenck, 2 Dev. Rep- 415. See Boardman v. Reed’s 
lessees, 6 Peters’ Rep. 341, 2.) Some case*, however, especially in North Car- 
olina, have gone further; holding, that wh*re a deed describes the land by courses 
and distances only, and old marks are found on the ground, corresponding in age, as 
well as can be ascertained, with the date of the deed, and so nearly agreeing with 
the courses and distances, that they may be well supposed to have been made for its 
boundaries, the marks shall be taken as the termini of the land. (Per Henderson, 

C. J. in Reed v. Shenck, 2 D<?v. Rep. 417. v. Beatty, 1 Hay w. Rep, 376, 7- 

See Baker v. Seekright, 1 Hen. &Munf. 177.) But these decisions have been regret- 
ted, and are difficult to be maintained. Where a subject matter is found, answering 
the description by courses and distances, and there is nothing in the deed from which 
a different intent can be inferred, than that so expressed, up;>n what principle can the 
description be limited by matters aliunde , and in respect to which the deed is silent? 
To extend the operation of the deed in such case, so as to embrace lauds not within 
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the courses~and distances, seems still more anomalous and objectionable. “ For what 
passes the land not included by the description in the deed, but included by the mark- 
ed termini ? Not the deed ; lor the description contained in the deed does not com- 
prehend it. It passes, therefore, bv parol, or by a mere presumption.” (Per Hender- 
son, C. J. in Reed v. Shenck, 2 Dev. Rep. 417.) In Jackson, ex dem. Livingston, v. 
Freer, 17 John. Ren. 29, the parties were held to be governed by the lines actually run, 
and marked on the ground ; but there, the description was by reference to a map on 
file, which the court deemed a virtual reference to the field book, or original survey, 
accompanying the map. The case, therefore, proceeded on the principle that the lines 
marked on the ground, were in effect, called for by the patent, and hence should con- 
trol the course and distance mentioned in the map. (See also per Cowen, J. in Rich 
v. Rich, 16 Wend. 677. Mclvet’s lessee v. Walker, 4 Wheat. Rep. 444. But see Jack- 
son, ex dem. Overacker, v. Cole, 16 John. Rep. 256.) In Mclvcr’s lessee v. Walker, 4 
Wheat. 445, 447, 8, supra, the proposition seems to have been distinctly recognized, 
that if there is nothing in the deed to control the call for course and distance, the 
land must be located by the courses and distances, according to the magnetic meridian. 

So where there is a call for monuments, which are so defectively described, as to be 
incapable of being identified; e. g. a beech tree without any mark, standing among 
a number of trees of the same genus. (See Greenup v. Ly tie’s heirs, 2 Bibb’s Rep. 
S69. Chinoweth v. Haskell’s lessee, 3 Peters’ Rep. 96. Alshire v. Hulse, 1 Wright’s 
Rep. 171.) 

So, of course, if the monuments called for, though sufficiently described, are gone, 
and their original location cannot be ascertained. (Tvmason v. Bates, 14 Wend. 677, 
per Walworth, Chancellor. Linscott v. Fernald, 5 Greenl. Rep. 503. Jackson, ex 
dem. E lice, v. Britton, 4 Wend. 507. Alshire v. Hulse, 1 Wright’s Rep. 171.) In 
respect to hearsy and declarations in ascertaining the position of ancient monuments, 
&c., see ante, note 477, p. 623. 

Where the disagreement is between course and distance, merely, it seems there is 
no rule which determines which shall yield. The one or the o'. her may be preferred 
according to circumstances (Preston’s heirs v. Bowmar, 6 Wheat. 530.) And, sem - 
ble, that in such a case, the equity of a party in possession, claiming under a title 
good in itself, is such a circumstance as should determine the question. (Id.) 

Quantity must generally yield to course and distance ; the latter being esteemed the 
most certain in the absence of other caY*. (See Jackson, ex dem. Havens, v. Sprague, 
1 Paine’s Rep. 494,497. Jackson, ex den, Livingston, v. Barringer, 15 John. Rep. 
472. Powell v. Clark, 5 Mass. Rep. 355. ^ckson, ex dem. Putnam, v. Bowen, I 
Cain. Rep. 353.) If a grant be to S. S. of one thousand acres , and no more y describ- 
ing it by certain lines which include two thousand v^res, the two thousand acres shall 
pass; and quantity, it has been said; is in no way material, except where the bounda- 
ries are doubtful ; and then it comes in with more or ler$ force, according to the fea- 
turesof the particular case. (Den, ex dem. Riddick, v. Le.»git, 3 Murph. Rep. 539.) 
See Jackson, ex dem. Suffern, v. McConnell, 19 Wend. 175. Where the distance 
given was six chains or thereabouts, and the quantity definite; held, that the latter 
should govern, as being under the circumstances most certainly indicative of the in- 
tent. (Jackson, ex dem. Zimmerman, v. Z.mmerman, 2 Cain. Rep. 146.) Quantity 
may be a circumstance of decisive importance in a description, though it is not often 
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so. " If one own two lots in a town, one of half an acre, and the other of an acre, 
and grant his acre lot , or his lot containing one acre ; in the absence of a more cer- 
tain description, the deed shall not be void, but will pass the larger lot, although it may * 
upon a I measurement be a few feet over or under an acre ; for the purpose was not 
to denote how much, but which parcel was meant.” (Per Ruffin, C. J. in Den, ex 
dem. Proctor, v. Pool, 4 Dev. 374.) 

The cases above cited will, in the main, be found to range themselves under the 
head of inaccurate description. On applying the instrument, it is discovered that all 
the calls or descriptive terms cannot be satisfied ; and there being enough in the other 
part or parts of the description to ascertain the subject matter intended, the falsa de~ 
monstratio is rejected as surplusage, and the remainder of the description takes ef- 
fect. This doctrine, we have seen, has been acted upon by the American courts in 
reference to two classes of cases. 1st. Where no subject matter can be found, cor- 
responding with one part of the description. 2d. Where a subject matter is proved 
to exist, which might satisfy either part of the description taken seperatelv, but from 
the fact of such parts being incongruous, both cannot take effect; in which instance 
the most certain part is preferred, and the other rejected, as having been inserted 
through misapprehension or mistake. 

With regard to evidence of intention, the rule seems to be the same in both classes 
of cases. They are not to be confounded with instances where the description is found 
indifferently or equally applicable to more than one object or subject; for there, the 
enquiry is, what did the party intend to express ? (See ante, note 939, p. 1362.) 
But in cases falling within the maxim, jalsa demonstrate non nocet , the enquiry is re- 
restricted to the meaning of the terms used, and to the intent which the language of 
the instrument expresses . (See Wigram on Extr. Ev. 39, et seq. Id. 130, 1, 2, 3, et 
seq. Id. 137, 8. And see Doe v. Roe, 1 Wend. 541.) Where there is a description hy 
monuments, and also by courses and distances, and on looking out of the deed, the 
two parts of the description are found to be repugnant, evidence of an intent that the 
most material and certain part should yield to the other, is not admissible. (See 
Howe v. Bass, 2 Mass. Rep. 390. Allen v. Kingsbury, 16 Pick. 235. Dogan v. 
Seekright, 4 Hen. & Munf. 125. Reed v. Shenck, 2 Dev. Rep. 415.) 

In some cases, it has been said, it is clear, that “ only that thing is meant in which 
all the particulars of the description concur.” (Per Ruffin, C. J. in Den^ex dem. 
Proctor, v. Pool, 4 Dev. Rep. 373.) Where all the particulars are necessary to iden- 
tify the thing described, evidence of an intent to embrace a subject matter not 
answering every part of the description, is inadmissible. (Id.; and see per Walworth, 
Chancellor, in Wendell v. Jackson, ex dem. The People, 8 Wend. 189. See a note 
containing the English doctrine in an extract from Preston on Abstracts, 6 Cowen’s 
Rep. 720; also Worthington v. Hylyer, 4 Mass. Rep. 205, per Parsons, C. J. ; per 
Spencer, J. in Jackson, ex dem. Rogers, v. Clark, 7 John. Rep. 224. Den, ex dem. 
Riddick, v. Leggat, 3 Munph. Rep. 5&9.) 

In other cases, the description being by several particulars of equal importance, 
distinct things ore found, of which one answers to one description, and another to the 
other, but neither answers to the entire description. Under such circumstances, it 
has been said, the conveyance would be inoperative, because it was intended to 
pass but one, and it cannot be determined which part of the description should be 
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rejected as surplusage. (Per Ruffin, C. J. in Den, ex dem. Proctor, v. Leggat, 3 
Murph. Rep. 373.) But see per Parsons, C. J. in Worthington v. llylyer, 4 Mass. 
Ri p. 206, who says that both shall pass, rather than ihe conveyance be defeated. 
And quere, whether cases of this sort are not within the rule, stated ante, note 939, p. 
1362, allowing extrinsic and direct evidence of intention, where two objects or subjects 
are equally within the entire description. Several decisions certainly have gone very 
far toward answering this question in the affirmative. (See Wigram on Exlr. Ev. 78, 
et seq. Thomas v. Thomas, 6 T. R. 67 J, stated post, p. 536, 7, of the text. Ver- 
nor v. Henry, 3 Watts* Rep. 385, 391, 2, 3. Doe v. Roe, 1 Wend. 541. Smith v. 
Smith, 1 Edw. Ch. Rep. 189; S. C. 4 Paige, 271. Barclay v. Howell’s lessee, 6 
Peters* Rep. 498, 510, 51 1.) 

As to evidence of intention, generally, and in respect to instances where a deed or 
other writing shall be deemed void for uncertainty, see post, note 948. 


NOTE 943— p. 533. 

It has been already stated in the preceding notes, that a description in an instrument 
may be sufficient, though it is in some respects erroneous ; and it is to such cases only, 
it should seem, that the reason given in the text for admitting parol evidence (namely, 
that without it the instrument could not take effect,) is applicable ; this reason not 
meaning that a description sufficient to apply the instrument can be dispensed with, 
but restricting the operation of the maxim, falsa demonstrate) non nocet , to instances 
in which an entire agreement between the description, and its subject or object, does 
not exist, and thus evolving the rule in the words of the maxim non accipi debent ver- 
ba in demonstrationem faltam quee competunt in limitationem veram. Bacon’s Max- 
ims, Reg. 13. (2 Phil. Ev. 743, note (2), 8th ed.) 


NOTE 944— p. 534. 

The rule of Lord Bacon is, “ that if there be some land, wherein all the demonstra- 
tions in a grant are true, and some wherein part are true and part false, the words of 
such grant shall be intended words of true limitation to pass only those lands wherein 
all the circumstances are (bund to agree.” (Per Parke, J. in Doe, ex dem. Ashforth, 
v. Bovver, 3 Barn. &. Adol. 459.) u If a testator devises property by a description 
which completely tallies with it, you are not at liberty to say that some property other 
than that with which the description tallies passed by the devise.” (Per SirLauncelot 
Shadwell, in Newton v. Lucas, 6 Sim. 60. See also Doe, ex dem. Preedj’, v. Holtom, 
4 Adol. & Ellis, 81.) This doctrine was very luHy considered in Jackson, ex dem. 
Van Vechten, v. Sill, 11 John. Rep. 201. There, a testator devised to his wife the 
farm he then occupied , Stc. ; and it appearing that the testator owned and occupied a 
farm at the date of the will corresponding with the description, held, that oral evidence 
of an intent to devise to his wife another farm, in addition to the one he occupied, 
which other farm was, at the time the will was drawn, in the tenure of B., under a 
seven year lease from the testator, could not be received. (See post, note 960.) 
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Where lands in a deed were described as those deeded to the grantor by W. and also 
by reference to the record of W.’s deed ; and this description applied to a five acre lot 
of ihe grantor ; held, that parol evidence to show that a forty acre lot was intended, 
which the grantor owned in the same place, but which was deeded to him by W. and 
wife in a deed other than the one so referred to, was inadmissible. (Bell v. Morse, 6 
N. Hamp. Rep. 205.) 

Upon the same principle, that which, under all the circumstances, most nearly agrees 
with the description, shall be taken to have been meant, and no parol evidence contra- 
dicting such inference, or showing a different intention, can be received. (2 Phil. Ev. 
743, 8th ed.) This would seem to be the result of a majority of the cases in respect 
to inaccurate description, ante, notes 940, 942. And see the cases post, notes 948, 
and 960, 961. 


NOTE 945— p. 536. 

See the judgment in Miller v. Travers, ante, note 939, p. 1367, 8. 


NOTE 946— p. 537. 

See ante, note 940, p. 1373, and the cases there cited as belonging to the same 
dass with Thomas v. Thomas. 


NOTE 947— p. 538. 

To constitute a case of election, in the instance of a devise or bequest, it is necessary 
that the context of the will show that the testator intended to give the devisee or lega- 
tee the right of election. So of a gift, grant, See. In the case put in Co. Litt. 145, a* 
where a gift is made of one of the donor’s horses in his stable, it is manifest that the 
donor intends the donee should se)ect. So in ihe case put in Bacon’s Maxims, of the 
grant of ten acres of wood, in a place where the grantor has 100. (Per Denman, C. J. 
in Richardson v. Watson, 4 Barn. &, Adol. 787 ; S. C. 1 Nev. &, Mann. 567. Per 
Kennedy, J. in Krider v. Lafferty, 1 Whart. Rep. 317. See also ante, note 938, p. 
1360, and the case of Huntt v. Gist, there cited.) 

Upon an assumed analogy with the principle of the above doctrine, an ancient deed 
of “ a certain piece of meadow ground containingone acre,” was held capable of ascer- 
tainment by the subsequent, acts of the parties, they having gone on and located under 
it. (Krider v. Lafferty, 1 Whart. Rep. 303, 317.) See, in connection with this case, 
those stated post, note 954. 


NOTE 948— p. 538. 

. The opes in the text relating to wills from p. 538 to 540, are mostly instances where 
the testator has failed to express any certain intent ; in other words, where the frame 
of the will is such as to leave the intention of the testator wholly conjectural. 
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That such a defect exists, may be obvious from the very face of the will ; (see ante, 
note 938, p. 1 360 ;) as where there is an omission of the devisee’s name, and nothing in 
any other part of the will showing who was meant ; (see p. 539 of the text ;) so, it 
seems, where a devise is to twenty of the poorest of the testator \i kindred; (ante, note 
938, p. 1360 ;) or to the real distressed poor of T. county . (Trippe v. Frazier, 4 Harr. 
&. John. 446.) * 

But instances of such extreme negligence in the framing of testamentary or other 
papers, will, it is hoped, rarely present themselves. It is not often that courts can pro- 
nounce, primo intuitu , that the language of an instrument expresses no sufficiently 
certain intent. Words and phrases may be even apparently insensible, and yet, when 
looked at in reference to the circumstances under which they were used, and all the 
facts to which they expressly or tacitly refer, it frequently turns out that they express 
a definite meaning, and are susceptible of precise application. (See post, note 957.) 
Hence, as we may see by the note just referred to, to ascertain whether an intent, 
and what kind of one, has been expressed, the law allows a resort to contemporaneous 
circumstances, so as to put the judge, as far as is practicable, in the place of the party 
executing the instrument; but if, notwithstanding all the lights to be gained in this 
way, the result is that the language is so loose and imperfect as not to express any 
definite intent, thus leaving the court to act upon conjecture merely, the instrument 
will be declared “ void for uncertainty ;” and no evidence of an intent expressed ver- 
bally, or aliunde, can be admitted to supply the defect. 

Such is the general rule. Evidence to prove that the testator or maker of the in- 
strument meant something which his language does not express, or that he intended to 
define what the instrument has left indefinite ; in other words, evidence which, passing 
by and disregarding the written instrument, seeks to import into and engraft upon it, 
an intention independent of its terms , is not allowed. (See Wigram on Extr. Ev. 65, 
et seq.) 

This general doctrine, excluding direct evidence of what the party intended, as con- 
tradistinguished from what his words express, has been recognized in various ways by 
many cases. In Beaumont v. Field, 2 Chilty’s Rep. 275, lands had been granted, de- 
scribed as in the possession of a particular person, who had been dead some years be- 
fore the making of the grant, and the jury found that the intention was to grant certain 
lands, but that the words were insufficient to express that intention ; and held, that the 
verdict was right. Abbott, C. J. said, the question was not, abstractedly, what was 
the meaning of the grantor, but what was his meaning by the words used. See the ob- 
servations of Wilde, J. to the same effect in Comstock v. Van Deusen, 5 Pick. 166. 

The question of admitting direct evidence of intention has most frequently arisen in 
respect to wills. Accordingly, it has been laid down (either in dictum or decision) that 
extrinsic evidence of intention, as an independent fact, is inadmissible for the purpose of 
filling up a total blank in a will ; (see post, p. 539 of the text, and the cases there in 
note (S) ;) or of supplying a devise or any other material provision, term or qualifica- 
tion, omitted by mistake ; and for this purpose the clearest oral declarations of intent are 
inadmissible; (Lady Newburgh’s case, 5 Mndd. 364; Anon. 8 Vin. Abr. 188; Roth- 
maler v. Myers, 4 Dess. Eq. Rep. 190; Iddings v. Iddings, 7 Serg. &, Rawle, 111 ; 
Webb v. Webb, 7 Monroe, 626, 7, 8, et seq. ; Tudor v. Terrel, 2 Dana’s Rep, 49 ; 
Comstock v. Hadlyme, 8 Conn. Rep. 254, 265, 6 ; Reeves v. Reeves, 1 Dev. Eq. 386 ; 
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Cesar v. Chew, 7 Gill & John. 127 ; Duncan v. Duncan, 2 Yeates’ Rep. 202; Sword 
v. Adams, 3 id. 34 ; Torbert v. Beulah, 1 id. 432, 437 ; Jackson, ex dem. Van Vech- 
ten, v. Sill, 11 John. Rep. 201 ;) for that would be to make a will by witnesses and not 
by writing; (said in Comstock v. Hadlyine, 8 Conn. Rep. 266; Avery v. Chappel, 6 
id. 270;) but see Geer v. Winds, 4 Dess. Eq. Rep. 85, where the court seem to have 
rectified a mistake in a will, by inserting the name of a legatee. Quere, as to this, 
unless the mistake be demonstrable from the structure and scope of Ihe will; (see 

1 Story’s Eq. 191, 2;) though equity will tn many cases interfere to correct deeds and 
agreements on the ground of mistake. (See infra.) So, declarations of the testator, 
and other evidence aliunde, are inadmissible to prove what was intended by an un- 
meaning or senseless word ; (Wigram on Ex. Ev. 70, citing Goblet v. Becchey, reported 
3 Sim. 24, but more fully stated in Wigram, at p. 139, et seq. ;) or to show that he 
used words the meaning of which he did not understand ; (Reeves v. Reeves, 1 Dev. 
Eq. 386;) or to prove that a thing in substance different from that described, was in- 
tended ; (per master of the rolls in Selwood v. Mildmay, 3 Ves. jun. 306;) or for the 
purpose of changing the person described ; (Delmarc v. Rebello, 1 Ves. jun. 412; and 
see the observations respecting Beaumont v. Fell, ante, note 940, p. 1375, 6;) or of 
reconciling conflicting clauses in a will; (per Lord Hardwickein Ulrich v. Litchfield, 

2 Atk. 372; Field v. Eaton, 1 Dev. Eq. Rep. 283;) or of proving to which of two 
antecedents a given relative was intended to refer; (Lord Walpole v. Lord Cholmon- 
deley, 7 T. R. 138; Castledon v. Turner, 3 Atk. 256 ;) or of explaining or altering the 
estate or interest devised ; (Cheney’s case, 5 Coke’s Rep. 68 ; Farrar v. Ayres, 5 Pick. 
404, 409; Torbert v. Twining, 1 Yeates’ Rep. 432, 437 ;) of showing the sense in 
which the word “ moneys” was intended to be used ; (Mann v. Mann’s ex’rs, 1 John. 
Ch. Rep. 231 ; S. C. on appeal, 14 John. Rep. 1 ;) or the word “ relations” ; (Goodinge 
v. Goodinge, l Ves. sen. 230; Edge v. Salisbury, Ambl. 70; Green v. Howard, 1 
Bro. C. C. 31 ;) or what a testator meant by the word “ plate;” (Nichols v. Osborn, 
2 P. Wins. 419; Kelly v. Powlett, Ambl. 605;) or by the words “lands out of settle- 
ment;” (Strode v. Russell, 2 Vern. 621 ;) or that the word “heirs” was used in a sense 
different from its legal meaning; (Den, ex dem. Stilh’s heirs, v. Barnes, 1 N. Car. 
Law Repos. 491 ;) or that the word “ close” was used as synonymous with farm , where 
from the context it appears that it was used to express an inclosure; (Richardson v. 
Watson, 4 Barn. & Adol. 799, per Parke, J. ;) or of increasing or abridging the effect 
of words used ; (Torbert v. Twining, 1 Yeates’ Rep. 437 ;) of showing that a word 
was used in a secondary or popular sense, when the context, or circumstances aliunde, 
indicate that the testator used it in its primary or in a technical sense ; and so pice 
versa; (see Wigram on Ex. Ev. 15 to 36; Mann v. Mann’s ex’rs, 1 John. Ch. Rep. 
231 ; S. C. on appeal, 14 John. Rep. 1 ;) or of controlling to any extern a technical 
rule of verbal construction ; (per Kenyon, C. J. and Lawrence, J. in Lane v. Earl of 
Stanhope, 6 T. R. 352, 354; Torbert v. Twining, 1 Yeates’ Rep. 437 ;) or of proving 
which of several testamentary guardians was intended to have the actual care of chil- 
dren; (Storke v. Storke, 3 P. Wms. 51 ; 2 Eq. Cas. Abr. pi. 13;) but see Anon. 2 
Ves. sen. 56, which, however, seems reconcileable with the general doctrine upon the 
ground, that if guardians disagree, a court of equity has jurisdiction independently of 
the will, and then the evidence may be resorted to as a guide for the independent 
judgment of the court. (Wigram on Ex. Ev. 70, note (g).) Direct evidence of in- 
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tention is inadmissible also for the purpose of proving what was to be done with the 
interest of a legacy till the time of payment ; (Mansel v. Price, Sugd. on Vend. 183, 
Am. ed. of 1836, from 9th Lond. ed.;) or of proving that by a bequest of residue a 
particular sum was intended; (Brown v. Langley, 2 Eq. Cas. Ahr. 416, pi. 14; 8 Vin. 
Abr. 197, pi. 36; see Dyose v. Dyose, 1 P. Wms. 305, disapproved by Lord Thur- 
lovv in Fonnereau v. Poyn'z, 1 Bro. C. C. 472, and by SirW. Grant in Page v. Lea p- 
ingwell, 18 Ves. 476; and see 1 P. Wms. 306;) or of proving that an executor was 
intended to he a trustee of residue for next of kin ; (Bishop of Cloyne v. Young, 2 Ves. 
sen. 95; White v. Williams, Coop. 58; Langham v. Sand ford, 2 Mer. 17; see the 
last note to the present volume of the text, pi. 10 ;) or of proving that nn executor was 
intended to take beneficially, where, upon the face of the will, it was apparent that he 
was intended to be a trustee; (Langham v. Sanford, supra ; also the note above re- 
ferred to, pi. 10;) or of proving that a portion was intended to be a satisfaction of a 
bequest; (Freemantle v. Bankes, 2 Ves. 85 ; see the note above referred to, pi. 8 ;) or 
that a legacy in a codicil was intended lobe a substitution for a legacy in the will; 
(Hurst v. Beach, 5 Madd. 351 ; see the note above referred to, pi. 9;) or of proving 
that a devise to a wife was intended to be in bar of dower ; (Leake v. Randall, 1 Vin. 
Abr. 198, G. a pi. 3;) or of supplying a use or trust; (Leake v. Randall, supra ;) or 
of ascertaining whether the real estate was charged with the payment of debts in aid 
only, or in exoneration of the personal estate; (Bootle v. Blundell, 1 Mer. 193;) or of 
proving that the intention, in appointing a debtor to be executor, was to release the 
debt; (Brown v. Selwyn, Cases Temp. Talbot, 240; 8. C. on appeal, 2 Bro. P. C. 
607; see Marvin v. Stone, 2 Cowen’s Rep. 791; Winship v. Bass, 12 Mass. Rep. 
201 ; Stevens v. Gaylord, 11 id. 259;) or of rebutting a presumption which arises from 
the construction of words, simply qua words; (per Lord Thurlow, 2 Bro. C. C. 527 ;) 
or of raising a presumption; (Rachfield v. Careless, 2 P. Wms. 157 ;) of increasing a 
legacy; (per Lord Hardvvicke in Goodinge v. Goodinge, 1 Ves. sen. 231 ;) or of in- 
creasing that which is defective ; (Anon. 8 Vin. Abr. 188, G. pi. 1 ;) or of adding a 
legacy to a will; (Whitlon v. Russell, 1 Aik. 448;) or of proving what interest a 
legatee was intended to take in a legacy; (Lowfield v. Stoneham, 2 Strange, 1261 ;) 
or of ascertaining an intention which, upon the face of the will, was indeterminate ; 
(see the text at p. 538 to 540; also ante, note 938, p. 1360, 1, and supra, p. 1S84 of 
this note;) or of proving that words of ^limitation were intended to be construed as 
words of purchase; (Bret v. Rigden, Plow. 340; and see Doe v. Kelt, 4 T. R. 601 ; 
Maybank v. Brooks, 1 Bro. C. C. 84;) or of proving that executors who had acted in 
part and then renounced, were intended by the testator to act only to the extent to 
which they had acted; (Doyle v. Blake, 2 Scho. & Lefr. 240;) of varying the legal 
effect of a will; (Farrar v. Farrar, 5 Pick. 409; Mann v. Mann’s ex’rs, 1 John. Ch. 
Rep. 231 ; S. C. on appeal, 14 John. Rep. 1 ; Hall v. Leonard, 1 Pick. Rep. 31, per 
Wilde, J. ; Cesar v. Chew, 7 Gill & Johnson, 127 ;) or generally of proving intention; 
(McCay v. Hugos, 6 Watts’ Rep. 345; Cesar v. Chew, 7 Gill & John. 127; Richards 
v. Dutch, 8 Mass. Rep. 506 ; Wigram on Ex. Ev. 73, and the authorities there cited.) 

As to the meaning of the terms “void for uncertainty ,” Mr Wigram has shown 
how difficult it is in many cases to apply them. The class of decisions above advert- 
ed to, preclude a court from ascribing to the maker of the instrument any intention 
which the instrument itself does not express ; and where the meaning of the words 


4 


Digitized by 


Google 




1387 


1.] to explain Written Instruments. 

of an instrument has been either settled by decision, or are clear upon the face of the 
writing, and there is nothing in the circumstances aliunde , calling for a departure 
from their decided or apparent sense, the application must be accordingly, notwilh- 
standing that the words may be oapable of some popular or secondary interpretation, 
and although the most conclusive evidence of intention to use them in such popular 
or secondary sense be tendered. In these instances, exposition is safe against the in- 
roads of conjecture. (Wigram on Extr. Ev. 15, 76.) But where the strict and 
primary sense of the words is excluded by the circumstances of the case, and it is left 
to the court to construe them in some popular or secondary sense ; or where it is 
doubtful Whether the words express any certain meaning; the judgment and dis- 
crimination of the court is, of necessity, brought into action, and the difficulty sug- 
gested presses with considerable force. “It is impossible, with reference to such 
cases, to draw any precise line, by which, in the application of extrinsic evidence t6 
the exposition of the will, exposition is to be distingnished from conjectural interpre- 
tation. The test to be applied in each particular case is this : — Do the words of the 
will, when all the circumstances of the case are known, express the intention which 
is ascribed to the testator ? The court which interprets the will must be satisfied that 
they do so, and no other rule can, in the abstract, be laid down. 

“ If it be said, that this is raising a question rather than propounding a rule — the 
answer to such an observation must be, that the test is as precise as the nature of the 
subject will admit. The master of the rolls, Lord Alvanley, in deciding on a will of 
doubtful construction, does not appear to have thought that a more precise test could 
be proposed. As to the irresistible inference, he says, I do not know what is meant 
by that ; i admit it must be such an inference as leaves no doubt upon the mind of the 
person who is to decide upon it. It must be irresistible to my mind.” (Id. 76, 77. 
Brummel v. Prothero, 3 Ves. 1 13, per Lord Alvanley.) The following cases, in addi- 
tion to those referred to in the text, and supra, p. 1384 of this note, may be looked in- 
to as illustrating the doctrine on this subject. Waite v. Temple'r, 2 Sim. 524. At- 
torney General v. Sibthorp, 2 Russ. & Mylne, 107. Smith v. Smith, 4 Paige, 271, S. 
C. 1 Edw. Ch.R. 189. Rothmaler’s adm’x v. Myers, 4 Dess. Eq. Rep. 215. Simon v. 
Barber, 5 Russ. 112. Harrison v. Harrison, Tam. 278. Neathway v. Ham, id. 516. 
See also the cases ante, note 938, p. 1360, 1. 

In most of the above cases, and in many others decided in a similar way which 
will be introduced in our subsequent notes, relating to parol evidence to vary &c. 
written instruments, (see post, p. 547, et seq. ol the text, and the notes,) the osten- 
sible object of the testimony offered, was to construe and apply the terms of the writ- 
ing. The rule in such cases confines the enquiry to the meaning of the words used ; 
and hence, all extrinsic evidence tending to prove, not what the party has expressed , 
but what he intended to express, is obviously calculated to throw no light on the real 
matter in dispute. (See Wigram on Extr. Ev. 74. Also ante, notes 939, 940. 
942.) 

The point, therefore, as to the admissibility of evidence to prove intention, seems to 
resolve inself mainly into a question of relevancy. And to determine it, we must look, 
as in other cases, to the issue, and the purpose and object for which the testimony is 
offered. Where a party is allowed to show that the instrument does not truly express 
the intention, as in equity on relief being sought against a deed or agreement be- 


Digitized by ^ooQle 



1388 


Of the Admissibility of Parol Evidence [Ch. 10. 

cause of mistake, fraud, &c. &c., and on similar issues at law, as where fraud, illegal- 
ity of consideration, &c. is set up to invalidate the instrument, proof of intention 
is then relevant. For in those cases one principal enquiry is, what did the party 
intend to express 7 Hence, declarations of the parly executing, his instructions to the 
draftsman, and other similar evidence tending to show what the instrument was de- 
signed to be, are, in such instances, and under certain qualifications, admissible. (See 
post, p. 552, and 567, et seq. of the text, and the cases cited in our notes infra, relat- 
ing to proving mistake, fraud in the execution, &c. &c.) 

So in many cases where the evidence relates, not to the construction, but to the ex- 
ecution of the instrument. As where a question arises whether an instrument was in 
fact delivered ; or if handed over to some person, whether it was delivered absolutely, 
or only on a condition. In these, and similar instances, the execution being mostly a 
matter in pais, oral declarations of intention connected with the delivery may come in 
as part of the res gestce ; or, as against the party claiming in virtue of it, his subse- 
quent declarations are competent. (Set per Savage, C. J. in Jackson, ex dem. Titus, 
v. Myers, 11 Wend. 536. Clark v. Gifford, id. 310, 313. Powers v. Russell, 13 
Pick. 69, 75. Ante, note 888, p. 1281 to 1286; also post, note 969, and note 973.) 

The case of Robertson v. Dunn, 2 Murph. Rep. 133, seems to belong to this class. 
There it was doubtful from the face of a writing whether it was designed to operate 
as a deed of gift, or a will; and oral declarations of the maker, contemporaneous 
with the execution, in which she spoke of it as a 11 deed of gift,” requested one of the 
witnesses to attend court and prove it that it might be recorded, &c. &c., were ad- 
mitted by way of answering the allegation of its being a will. The evidence was 
not received for the purpose of construing the language, but simply to disprove the 
execution of the instrument as a unit. In some cases of a kindred character the en- 
quiry seem 3 to have taken a still wider range. See Witherspoon’s heirs v. Wither- 
spoon’s ex’rs, 2 McCord’s Rep. 520 ; Wigle v. Wigle, 6 Watts* Rep. 522 ; Hans- 
borough’s ex’rs v. Thom, 3 Leigh, 147. 

A like doctrine may apply in several of the United States, where it is doubtful on 
the face of an instrument, whether it is a deed or a simple comtract ; in which case the 
circumstances attending the execution, such as declarations accompanying the delive- 
ry, and other facts material to the intent in that particular, seem to have been held ad- 
missible. (See ante, note 884, p. 1277, et seq ) 

But where the question is one of construction simply, evidence of declarations, &c., 
offered, not as ancillary to a right understanding of the words or language of the 
instrument, but to prove intention itself, as an independent fact, is irrelevant. Let us 
look at a few illustrations on this head, relating more immediately to declarations. 

Nollekins, the sculptor, by a codicil to his will, desired that “all the marble in the 
yard, the tools in the shop, bankers, mod , tools for carving,” &.C., should be the proper- 
ty of the plaintiff’. Parol evidence of a female servant of the testator was tendered, 
who was the attesting witness to the codicil in question, that, before she subscribed 
her name, she read over the codicil in the presence and hearing of the testator, and 
that when she came to the word “ mod,” she asked the testator what he meant by it, 
and he replied, “models.” Sir John Leach, vice chancillor, held the testimony inad- 
missible, but allowed an enquiry as to the meaning of the term itself, from the testi- 
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raony of sculptors. (Goblet v. Beechey, Wigram on Extr. Ev. 189. S. C. less fully 
reported, 3 Sim. 24.) 

The following case seems to have been held open to proof of intention. An indict- 
ment was for stealing a bank note, alleged as payable at the “ Mechanics' and Traders' 
Bank the proeecutor produced a note payable at the “ Mech's and Traders' Bank*' 
and then proved by the cashier that Mech's was intended as an abbreviation of the 
word Mechanics . This testimony was held proper. The specific objection taken 
was, that the ambiguity was patent, and, therefore, unexplainable ; but the court did 
not think the principle as to patent ambiguities applied to the case. “We are not,” 
they said, “ giving a construction to a contract, but proving the identity of a note de- 
scribed,” &c. (Hite v. The State, 9 Yerg. Rep. 357.) 

If a right of way is obscurely granted, direct evidence of the intent , by declara- 
tions of the parties, and their agreement which resulted in the grant, is inadmissible. 
(Comstock v. Van Dusen, 5 Pick, 166. Osborn v. W r ise, 7 Carr. & Payne, 761. See 
Wynkoop v. Burger, 12 John. Rep. 222.) 

Admissions of a party cannot be resorted to for the purpose of showing an, intent 
additional to, or different from, the one expressed, on a question of interpretation 
merely. (Hamilton v. Neel, 7 Watts’ Rep. 517.) 

That direct evidence of intention as contradistinguished from evidence to show the 
intent expressed by the words or language of an instrument, is inadmissible, see fur- 
ther, Puller’3 ex’rs v. Puller, 3 Rand. Rep. 83 ; Rothmaler v. Myers, 4 Dess. Eq. Rep. 
190; hidings v. hidings, 7 Ser. &, Ravvle, 111; Kimball v. Morrell, 4 Greenl. 363; 
Webb v. Webb, 7 Monroe, 627 ; Comstock v. Hadlyme, 8 Conn. Rep. 254; Wade 
v. Howard, 6 Pick. 492, 500; Reeves v. Reeves, 1 Dev. Eq. Rep. 396; Cesar v. 
Chew, 7 Gill & John. 127; Webster v. Atkinson, 4 N. Hamp. Rep. 24 ; Duncan v. 
Duncan, 2 Yeates’ Rep. 202; Swords v. Adams, 3 id. 34; Torbert v. Beulah, 1 id. 
432 ; Avery v. Chappel, 6 Conn. Rep. 270; Field v. Field, 1 Dev. Eq. Rep. 283; 
Mann v. Mann’s ex’rs, 1 John. Ch. Rep. 231, S. C. on appeal, 14 John. Rep. 1 ; Den, 
ex dem. Slith’s heirs, 1 N. Car. Law Repos. 491 ; Torbert v. Twining, 1 Yeates* 
Rep. 437; Hall v. Leonard, 1 Pick. Rep. 31 ; Farrar v. Farrar, 5 Pick. 409; and see 
other cases, supra, and in the notes, infra. 

An exception, (and it seems the only one, strictly speaking,) to the general rule, ex- 
cluding evidence of intention, is allowed, as we have seen, where the langnage of the 
instrument is applicable indifferently to more than one object or subject There, the 
enquiry, it seems, is, which of the objects or subjects was intended by the party ; in 
other words, which one he meant to describe? and then, evidence of declarations 
made by him, showing his intent, are admissible. (See ante, note 939, p. 1962, 3; 
also the judgment in Miller v. Travers, 8 Bing. 244, stated in the same note. Wi- 
gram on Extr. Ev. 118. Osborn v. Wise, 7 Carr, fit Payne, 761. See likewise ante, 
notes 940, 942.) Where a way is granted, and there are two ways to which the de- 
scription applies, evidence of declarations of the grantor is admissible to identify 
the one intended. (Osborn v. Wise, 7 Carr. & Payne, 761.) The same rule ob- 
tains where a monument in a deed is called for, and it turns out that there are two of 
the same kind. (See the cases post, note 957.) An interesting case on this subject 
has arisen and been decided iu Massachusetts. A deed described land as bounded 
on a certain pond ; and upon applying the deed to the local objects embraced within 
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its descriptive terms, it appeared that the pond wa9 a natural pond which was raised 
more or less by means of a dam existing and in use at the time of the conveyance; 
held, that parol evidence going to show an understanding and agreement contempora- 
neous with the giving of the deed, that a certain hank or barrier of the pond should 
be the boundary of the land, was admissible. (Waterman v. Johnson, 13 Pick. 261.)* 
The court, in giving their opinion, base it on the peculiar circumstances of the case. 
They concede that “ if the description in the deed, in its natural construction or legal 
effect, was, to fix the limit at any particular line, as for instance, low water or 
high watermark, no parol agreement of the parties could restrain the operation of 
the deed and fix other limits. But,” they add, “ considering the description in its 
application to the subject matter, that is, a pond neither wholly natural nor wholly 
artificial, and that there is no settled rule of legal construction which fixes the line of 
such a pond, and so there is a latent ambiguity, we think it was competent for the 
plaintiff to show that the parlies, at the time of the conveyance, intended and agreed 
that a certain natural bank or barrier, which answers the descriptive words, at least, 
as well as any other, was the monument or marginal line which they understood as the 
boundary of the pond.” They liken it to the case where a deed is drawn, and cer- 
tain monuments referred to which are not erected till afterwards, and then the parlies 
go on and put up the monuments. (See Makepeace v. Bancroft, 12 Mass. Rep. 469. 
Owen v. Bartholomew, 9 Pick. 526, 7.) Such monuments will be deemed the monu- 
ments intended by the description; and yet, the putting of them up, and the consent 
and agreement of the parties in relation thereto, must be proved by parol. “ If it is 
competent to show, by parol evidence, that certain monuments have been erected 
and fixed, at or about, or soon after the time of the execution of the deed, as and 
for the monuments meant and intended in the descriptive parts of a deed, a fortiori 
is it admissible to adduce similar proof, to show that certain monuments actually ex- 
isting at the time, were the monuments intended, where there are two or more which 
equally well answer the description.” (Waterman v. Johnson, supra.) 

It seems that where a policy of insurance may equally embrace one or the other of 
two species of goods, the representation, or parol evidence, may be resorted to, to as- 
certain which was meant. (Parks v. The General Interest Assurance Co., 5 Pick. 34, 
37, 8.) 

The foregoing are called cases of latent ambiguity; but the same doctrine applies, 
according to a very late English case, where two persons or things are equally within 
the disputed portion of the instrument, and the fact that there are two such per- 
sons appears on the face of the instrument. Thus, a testator by his will gave several 
legacies to George Gord, the son of George Gord, and to George Gord, the son of 
John Gord, and there was also a devise in the will to George Gord, the son of Gord. 

It seems, though not expressly stated Jji the case, that there were two persons living 
at the time of the making of the tyill, Geprge, the son of John Gord, and George, the 
son of George Gord. The JjjM^r w^s the lessor of the plaintiff*, and claimed the land 
in question under the d<$yise,*o George Gord, the son of Gord ; and “ he offered evi- 
dence of declarations by the testator, shewing 4hat he was the intended devisee.” 

# The evidence Jiving been received, the propriety of its admission was brought before 

* the court of Exchequer, by motion for a new trial; and judgment was given that the 
evidence was proper. (Doe, ex dem. Gord, v. Needs, 2 M. & W. 129.) “The 
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point to be considered,” said Parke, B., delivering the opinion in this case, “ is, whether 
evidence was properly admitted, to shew what person the testator meant to designate 
by the description of George Gord, the son of Gord. If upon the face of the devise, it 
had been uncertain whether the devisor had selected a particular object of his bounty, 
no evidence would have been admissible to prove that he intended a gift to a certain 
individual ; such would have been a case of ambiguitas paten s within the meaning of 
Lord Bacon’s rule, (Maxims, 25,) which ambiguity could not be helped by averment ; 
for to allow such evidence would be, with respect to that subject, to cause a parol will 
to operate as a written one ; or, adopting the language of Lord Bacon, ‘ to make that 
pass without writing, which the law appointeth shall not pass but by writing.’ But 
here, on the face of the devise, no such doubt arises. There is no blank before the 
name of Gord the father which might have occasioned a doubt whether the testator 
had finally fixed on any certain person in his mind. The devisor has clearly selected 
a particular individual as the devisee. Let us then consider what would have been 
the case, if there had been no mention in the will of any other George Gord, the son of 
a Gord : on that supposition there is no doubt upon the authorities, but that evidence 
of the devisor’s intention, as proved by his declarations, would have been admissible* 
Upon the proof of extrinsic facts, which is always allowed in order to enable the court 
to place itself in the situation of the devisor, and to construe his will, it would have ap- 
peared that there were, at the date of the will, two persons to each of whom the de- 
scription would be equally applicable. This clearly resembles the case put by Lord 
Bacon of a latent ambiguity, as where one grants his manor of S. to J. F. and his heirs, 
and the truth is he has the manors both of North S. and South S. ; in which case, says 
Lord Bacon, “ it shall be holpen by averment, whether of them was that which the 
party intended to pass.” The learned judge then cited Altham’s case, 8 Coke’s Rep. 
155, a, Counden v. Clarke, Hob. 32, and Doe, ex dem. Morgan, v. Morgan, 1 Cromp. 
& Meas. 235, as authorities exactly in point, and said, “ the characteristic of all these 
cases is, that the words of the will do describe the objector subject intended; and the 
evidence of the declarations of the testator, has not the effect of varying the instru- 
ment in any way whatever; it only enables the court to reject one of the subjects or 
objects, to which the description of the will applies; and to determine which of the 
two the devisor understood to be signified by the description which he used in the 
will. This subject has been most ably discussed by Mr. Wigram, in his excellent 
treatise on the rules of law respecting the admission of extrinsic evidence in the inter- 
pretation of wills. There would have been no doubt whatever of the admissibility of 
evidence of the devisor’s intention, if the devise to George Gord, the son of Gord , had 
stood alone, and no mention had been made in the will, of George the son of John 
Gord, and George the son of George Gord. But does the circumstance that there 
are two persons named in the will, each answering the description of George, the son 
of Gord , prevent the application of the rule ? We are of opinion that it does not. In 
truth, the mention of persons by those descriptions in other parts of the will has no 
more effect, for this purpose, than proof by extrinsic evidence of the existence of those 
persons, and that they were known to the devisor, would have had : it shews that 
there were two persons, to either of whom the description in question would be appli- 
cable, and that such two persons were both known ; and the present ease really 
amounts to no more than this, that the person to whom the imperfect description ap- 
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pears on the parol evidence to apply, is described in other parts of the same will by a 
more full and perfect description, which excludes any other object than himself. Still 
he is pointed out in the devise itself by a description, which so far as it goes is per- 
fectly correct. In the case of Doe, ex dem. Morgan, v. Morgan, above referred to, 
precisely the same circumstance occurred.” 

The case of Cole v. Wendell, 8 John. Rep. 116, seems to range along with the 
principle of Doe, ex dem. Gord, v. Needs, supra. There A. agreed in writing to re- 
ceive of B. 60 shares of the stock of a certain Bank, on which ten dollars per share 
had been paid by B. ; to deliver to B. his note (or $667 ; to pay him the balance in 
cash, and an advance ol five per cent; but as it was uncertain to which of two things, 
sufficiently ascertained by the instrument, (viz. the nominal amount of the shares, or 
the sum paid on them by B.,) the provision as to the five per cent advance was ap- 
plicable ; held, that parol evidence of the agreement and conversation between the 
parties, cotemporary with the execution of the writing, was admissible to show the in- 
tent. See also Goddard v. Charles, 2 Nott & McCord, 45, 51, 52. 

Consistently with the general rule excluding diiect evidence of intention, declara- 
tions are sometimes admissible, as evincing some contemporaneous fact or circum- 
stance, ancillary to a right understanding and application of the terms of an instru- 
ment, according to the principle of the cases post, note 957. See Wigram on Extr. 
Ev. 64, 125.) Thus, in Goodinge v. Goodinge, 1 Ves. 231, a testator devised 
a legacy to such of his nearest relations as his executors should think poor and objects 
of charity. Evidence was rejected of the testator’s intention not to confine it to rela- 
tions entitled under the statute of distributions. The Lord Chancellor (Hardwicke) 
6aid, “ Although parol evidence cannot be read to prove instructions of the testator, 
after the will is reduced to writing, or declarations as to the persons whom he meant 
by the written words of a will ; yet that is different from reading it to prove that the 
testator knew he had such relations , to establish which fact it may be read; but it 
cannot go any further.” So as to a deed, where, in order to its just application, or 
the assessment of damages on a covenant contained in it, the grantee’s knowledge of 
particular facts, contemporaneous with the giving of the deed, becomes material. “ His 
declarations of his knowledge at the time would bo the best evidence.” (Leland v. 
Stone, 10 Mass. Rep. 459, 461. See what was said in Comstock v. Van Dusen, 5 
Pick. 166. Also Harlow v. Thomas, 15 id. 66, stated post, note 961, and Venable v. 
McDonald, 4 Dana’s Rep. 336, stated post, note 957.) On a similar principle, 
where, on the sale of a slave, there was a general warranty of soundness by simple 
contract in writing, and the vendee prosecuted for a breach, alleging a defect in one of 
the arms of the slave ; held, that if the defect was known to the vendee at the lime, 
the general warranty would not extend to it, and, therefore, evidence was admitted 
to show that the vendor told him of the defect during the negotiation, and before the 
sale was completed. (Schuyler v. Russ, 2 Cain. Rep. 202.) And in the cases where 
a legacy or devise has been made to a person by a nick-name, parol evidence to show 
that the test a tor usually called such person by his nick-name, is, it seems, admissible. (Per 
Sir Lloyd Kenyon, in Andrews v. Dobson, 1 Cox’s C. C. 425. Parsons v. Parsons, 1 
A es. jun. 266. Powell v. Biddle, 2 Dali. 70; and see the cases in respect to nick- 
names, ante, note 940, p. 1374.) 
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Other cases allowing evidence of declarations proving or tending to prove material 
facts collateral to the question of intention, (Wigram on Extr. Ev. 15,) are not so 
easily discriminated from those where direct evidence of intention ha9 been held in- 
admissible. Still, in principle, the distinction is broad and palpable. Ely v. Adams, 

19 John. Rep. 313, furnishes an illustration. There, written instructions had been 
given by the plaintiff in an execution, to the sheriff, who had the defendant in custody, 
to allow the defendant “ as much indulgence as he could with safety to himself, and 
without hazarding, in any way, the debt.*’ The sheriff being prosecuted, a question 
arose as to the extent of indulgence which the offeer was allowed by the writing to 
6how the prisoner; and the court admitted evidence of the conversation which occur- 
red at the time the instrument was drawn, not by way of proving intention directly, 
but for the purpose of showing facts collateral to the question of intent, and consistent 
with the terms ef the instrument They expressly recognized the general rule, how- 
ever, as laid down by Mr. Peake, that “ no evidence of an expressed intention can be 
received to explain an ambiguity on the face of the instrument, and thereby to make 
that valid, which, of itself, would not avail.” (Id. 317.) In Barringer v. Sneed, 3 
Stewart’s Rep. 201, the agreement was silent as to the time of doing the act fcoiitfWfl* 
ed for, in which case, as was held, the legal effect would be to allow a reasonable ; 
On the trial, an oral agreement, and declarations contemporaneous with the writing!^ ' 
were offered, tending to show that the act was to be performed in eleven days. The 
court would not permit the evidence to go to the jury, otherwise than as showing 
what the parties considered a reasonable lime. (Id. p. 202, 3, et seq.) Where a 
covenant was that a ship should take goods on board “ forthwith,” Lord Tenterden, 

C. J. ruled, that a conversation at the time about her being ready in two days, should 
not affect the construction ; but he allowed evidence to show the known situation and 
circumstances of the ship when the contract was made, with a view of ascertaining 
what was meant by forthwith. (Simpson v. Henderson, 1 Mood. & Malk. 300.) If 
the conversation had tended to show the known situation of the ship at the time, it 
would doubtless have been al’owed, as evidence collateral to the question of infeot. 

It is difficult to see upon what precise principle the following cases proceed, though , 
perhaps they may stand along with those which respect declarations collateral to the 
question of intent ; at all events they by no means infringe upon the rule which ex- 
cludes direct ev dence of intent, as an independent fact. In Birch v. Depeyster, I 
Stark. Rep. 210, the contract between the owners of a ship, and the captain, was, 
that the latter was to receive a specified sum “ in lieu of privilege and primage and 
to show that the term privilege did not exclude the captain V right to the cabin, he * 
Offered a conversation between him and the owners, preliminary to the writing, in the 
course of which the owners expressly stated that he was to have the cabin entirely to 
himself. The other side objected, that only the general mercantile meaning of “ privi* 
lege” was admissible — but Gibbs, C. J. said, the word was of so indeterminate a sig- 
nification, that he must receive the evidence. The same case is better reported by 
Campbell, (4 Camp. 385,) from which it appears that in the conversation which took 
place contemporaneous with the contract, the captain enquired, “ what privilege will you 
aHow me ?” — whereupon one of the owners answered, “ we cannot allow you any privi- 
lege, but there is a large cabin, and you may make what you please of it.” And 
Gibbs, C. J. thought, if mercantile usage could be allowed to explain what was un- 
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derstood by privilege, be might hear the construction put upon the term by the par- 
ties themselves. (Id. 388.) 

In Taylor v. Briggs, 2 Carr. & Payne, 525. the sense of the phrase, “cotton in 
bales, used in a charter party, was disputed. Evidence of collateral circumstances, 
such as usage of trade, &c., was resorted to, and among other things, as is said in 
the report, “ the broker, through whom the charter party was entered into, gave evi- 
dence of what was said at the time but Abbott, C. J. alter the testimony was re- 
cieved, said, 14 1 think if there be a written agreement signed by the parties, and a 
particular construction of it will much benefit one party and injure the other, that sort 
of evidence is of too dangerous a nature to be relied on ; and the question I shall leave 
to the jury is — what was meant by the term bale ?” 


NOTE 949— p. 539. 

See Hall v. Leonard, 1 Pick. 31. Hoffman v. Porter, 2 Brock. 158. Also ante, 
note 938, p. 1360 ; and see the next preceding note, p. 1384. 


NOTE 950— p. 540. 

In Massachusetts, it has been said, in a general way, that where a contract has been 
reduced to writing, and the name of the contracting party has been omitted, the omis- 
sion may be supplied by extrinsic evidence. (Per Parker, C. J. in Brown v. Gilman, 
13 Mass. Rep. 158.) See S. P., staled by Porter, J. in Penniman v. Barremore, 6 
Mart. Lou. Rep. 497, who says the omission may be supplied by parol . 

In Pennsylvania, an award was that “ an order for ^)550 should be given on ,” 

mentioning no name; and it was held, that the omission might be supplied by parol. 
The case is badly reported, but it is probable there was some certainty added, by 
which the person intended could be identified. (Lynn v. Risberg, 2 Dali. 180. See 
Grier v. Grier, 1 id. 172.) 

If a date of an instrument be omitted, it may be supplied by evidence of the actual 
lime of delivery. (Kenner v. Creditors, 8 Mart. Lou. Rep. N. S. 36. See the cases 
post, note 

In Louisiana, a bond was perfect in every respect, except that in the penal part, 
after the words fourteen hundred and ten , the word “ dollars'’ was omitted ; but the 
bond having been given pursuant to a judge s order, directing one in the sum $1400, 
the court thought the omission a mere clerical error, which might be supplied, even in 
an action on the bond, where there existed as high or higher evidence by which to act. 
(Penniman v. Barremore, 6 Mart. Lou. Rep. N. S. 494, 496.) 

Cases of mere clerical omission are frequently aided by construction. As, where a 
hill produced appeared to be for fifty, without the addition ol’pounds, held, that the sum 
fifty »» the margin, expressed in figures, preceded by the sign 4 \£,” removed all doubts, 
andshowed that the word^fifty, in the body of the bill, was intended for pounds. (See 
Penniman v. Barremore, 6 Mart. Lou. Rep. 497, 8, Porter, J. Hunt v. Adams, 6 
Mass. Rep. 519.) 
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As to instances where a contract lias been left incomplete in some particular, and 
there existed either an express or implied authority to supply the defect, which was 
afterwards done, see May v. Harding, 6 Mass. Hep. 300; Boyd v. Proiherson, 10 
Wend. 93; Clute v. Small, 17 Wend. 238; Chitty on Bills, ed. of 1836, p. 206, 7. 


NOTE 951— p. 540. 

Mr. Gresley has classed the cases cited in the text along with those where the 
written evidence is not the exclusive medium of proof, and the facts evinced by it 
may as well be proved by parol. (Gresl. Eq. Ev. 196, 7.) Such is the law with re- 
gard to receipts, memoranda, &c. &c. (See ante, note 860, p. 121 1.) See also S. P. 
in Massachusetts, as to the regristry of a vessel, Vinal v. Burrill, 16 Pick. 401. 

In Massachusetts the records of a parish, as to grants of money, may, in certain 
cases, be falsified and contradicted by parol. (Bangs v. Snow, 1 Mass. Rep. 181.) 

On a writ de horaine replegiando in Pennsylvania, against one who held the plaintiff 
in slavery, the defendant offered evidence to show that the name of Ruth, which ap- 
peared in the registry, was intended for Lucy, the plaintiff; but the evidence was re- 
jected. An error in the Christian name, say the court, is essential unless corrected by 
another description annexed, as wife, bishop, earl, &.c. (Lucy v. Pumfrey, Addis. 
Rep. 380. See Campbell v. Wallace, 3 Yeates’ Rep. 572.) 


NOTE 952— p. 540. 

The rule governing the admissibility of parol evidence, with reference to the sense 
of the words used in the wriiten instrument, is thus laid down by Lord Ellenborough, 
in the case of Robertson v. French, 4 East, 135. “ Terms are to be understood in 
their plain, ordinary, and popular sense, unless they have generally, in respect to the 
suhject matter, or by the known usage of trade, or the like, acquired a peculiar sense 
distinct from the popular sense of the same words.” See also Math. Pres. Ev. 44. 
Taylor v. Briggs, 2 Carr. & Payne, 525. Smith v. Wilson, 3 Barn. &, Adol. 728. 
Clayton v. Gregsoo, 4 Nev. & M. 602. Bold v. Rayner, 1 M.k W. 343. Blackett 
v. Royal Exchange Ins. Co., 2 C. &. J. 249. Wigram on Extr. Ev. 13 et seq. Per 
Savage, C. J. in Boorman v. Johnston, 12 Wend. 573. 


NOTE 953— p. 541. 

See Morrison ads. Barksdale. 1 Harp. Eq. Rep. 101, 2. Bank of England v. An- 
derson, 3 Bing. N. C. 666. Rogers v. Goodwin, 2 Mass. Rep. 475. 

In a case in the circuit court of the United States, a question arose as to the mean- 
ing of the words, “ loaf sugar,” in the tariff act of 1816, ch. 107; and wliether crush- 
ed loaf sugar was within the terms, or only sugar in loaves. Mr Justice Story held, 
that all statutes like this one must be interpreted, not according to the abstract propri- 
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ety of language, but according to their meaning in trade and commerce, and in buy- 
ing and selling; and that merchants, refiners, confectioners, and grocers, might be 
examined as witnesses for the purpose of ascertaining the commercial import of the 
phrase in question. Upon testimony of this character the case was put to the jury to 
say, whether crushed loaf sugar was “ loaf sugar” in the technical commercial sense; 
and they found upon the evidence that it was not. (United States v. Breed, 1 
Sumn. Rep. 159.) A case in the English Exchequer seems to conflict with the above. 
There it appeared that by an act of parliament, (27 Geo. 3, c. 28, § 5, 7,) cast plate 
glass was directed to be squared into plates of certain dimensions. The question was, 
whether certain plates were in the shape directed by the act. The Attorney General 
at the trial produced books explaining the process and the terms of art in the manu- 
facture. and the defendants offered to prove the technical meaning of the word squar- 
ing to be, cutting the glass into the shape in which it is intended for the market, what- 
ever that shape might be. This was refused ; and upon amotion for a new trial. 
Lord Chief Baron Eyre said, “ In explaining an act of parliament, it is impossible to 
contend that evidence should be admitted; for that would make it a question of fact, 
in place of a question of law. The judge is to direet the jury as to the point of 
law, and in doing so must form his judgment of the meaning of tlie legislature in the 
same manner as if it had come before him by demurrer, where no evidence could be ad- 
mitted. Yet on demurrer, a judge may well inform himself from dictionaries, or books 
on the particular subjects, concerning the meaning of any word. If he does so at Am 
Prius , and shews them to the jury, they are not to be considered as evidence, but only 
as the grounds on which the judge has formed his opinion, as il he were to cite any 
authorities for the point he lays down.” (Attorney General v. The Cast Plate Glass 
Co., 1 Anstr. 39.) 


NOTE 954— p. 543. 

Several cases in the English courts, besides those noticed in the text, recognize the 
propriety of allowing usage to be introduced with a view of explaining ancient instru- 
ments. See Blankley v. Winstanley, 3 T. Rep. 279, 288. The King v. Miller, 6 T. 
Rep. 268. Kitchen v. Bartsch, 7 East, 61, per Lord Ellenborough. Bailiffs, 8te. of 
Tewkesbury v. Bricknell, 2 Taunt. 120. Also 2 Stark. Ev. 562, et seq. 6th Am. ed. 
Governors of Lucton School v. Scarlett, 2 Y. & Jer. 330. 

Mr. Slarkie admits that the general doctrine has been applied to private as 
well as public instruments'; but it is obvious, he says, that the reasons for allowing it 
in the former case apply with much less force, inasmuch as the mere assent and ac- 
quiescence of a private person, who may have been ignorant of his rights, affords a 
presumption very inferior in weight to that which is to be derived from long establish- 
ed us ige. He thinks it doubtful whether such evidence, to influence the construction 
of a private instrument, would now be received in a court of law. (2 Stark. Ev. 564, 
5, 6th Am. ed.) Quere. The latter branch of this intimation is based mainly upon 
the disapproval of Cooke v. Booth, stated post, p. 547 of the text. The cases, however, 
in which that disapproval is found, (see id. notes (3) and (4),) are not, we think, to be 
understood as questioning the application of the rule to private instruments, because 
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they are such; but as merely condemning the application of the rule to that particular 
case. 

Evidence of usage, to aid in construing ancient instruments, seems little else than 
inferior evidence of facts which would have been contemporaneously admissible for the 
same purpose. The object is to get at the meaning of the instrument at the time it 
was written ; and the reason for the admission of this species of evidence will deter- 
mine the limits within which it is to be confined. If the usage is not consistent with 
that meaning of the instrument, which, by the rules of law might have been attribut- 
ed to it at its date, the evidence cannot be received. (See per Spencer, J. in Jackson, 
ex dem. Livingston, v. Ten Broeck, 16 John. Rep. 14. 23, 4. Per Nott, J. in 
South Carolina Society v. Johnson, 1 McCord’s Rep. 41, 45.) And here seems to 
lie the specific objection to Cooke v. Booth. The construction which the instrument 
must have received at its date, was different from that allowed to be put upon it by 
the subsequent acts of the parties; for the courts in England have always leaned 
against construing a covenant to he for a perpetual renewal, unless it was perfeptly 
clear that such was the sense of the covenant. (See Baynham v. Guy’s Hospital, 3 
Ves. 298. Moor v. Foley, 6 id. 237. See also what is said by Sir James Mansfield, 
in Iggulden v. May, 2 N. R. 451 ; 5 Bos. & Pull.) Indeed, considering the strength 
and uniformity of the adjudications against the construction which the acts of the par- 
ties were allowed to force upon the covenant in Cooke v. Booth, it may well be con- 
sidered as a case where usage was admitted to control and vary, if not to contradict 
the clear import of the instrument, which, as we have seen at p. 541 of the text, can- 
not be done. So in Cortelyou v. Van Brundt, 2 John. 362, it was held, that where 
the language of a deed admits of but one construction, and is clear and pertinent, it 
cannot be controlled by any different exposition to be derived from the practice under 
it. In Parsons v. Miller, 15 Wend. 561, a deed of premises, known as “ Fire Place 
Beach,” was dated in 1770, containing a clause that the grantee should permit the in- 
habitants of a particular place “ to pass and repass, to fish, fowl aud hunt, and to go 
to their meadows, and to do any business they shall have to do on said beach, as they 
used to do before this conveyance.” The question arose whether the right of taking 
sea-weed from the beach was within the reservation; and for the purpose of estab- 
lishing such right, usage, subsequent to the date of the deed, was offered. The 
court held the evidence inadmissible. And per Savage, C. J. delivering the opinion ; 
41 Deeds are to be expounded by their terms, where there is no ambiguity, and neither 
parol evidence nor usage can be admitted to contradict a deed. 8 John. Cas. 4. 5 
Wend. 547.” He adds what was said by Spencer, J. in Jackson, ex dem. Livingston, 
v. Ten Broeck, 16 John. Rep. 23 ; and then observes, that the cases there cited “ show 
that the evidence is proper only in cases of ancient deeds, and where there is an un- 
certainty as to what was meant by the terms made use of by the parties.” A reser- 
vation of a right of way through a lot and cellar, cannot be varied by parol evidence 
of usage so as to make it embrace only a right of way to the celler, there beiog nothing 
in the context or contemporaneous circumstances to show that to be the intent. 
(Choate v. Burnham, 7 Pick. Rep. 274. See Wyukoop v. Burger, 12 John. Rep. 222. 
Comstock v. Van Deusen, 5 Pick. Rep. 161. Osborn v. Wise, 7 Carr. C. Payne, 
761.) 

Several cases in New- York, relating mainly to questions of boundary arising upon 
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deeds of conveyance, exhibit a startling departure from the general doctrine, by al- 
lowing nets of the parties, such as practical location, &c. &c., to overrule the explifcit 
language of the instrument. These were all considered and commented on in the 
later case of Adanus v. Rockwell, 16 Wend. 285, by which the rule on this subject 
was brought back to an almost unqualified accordance with the principle ofCortleyou 
v. Van Brunt, 2 John. Rep. 362, supra. See also Jackson, ex dem. Suffern, v. Mc- 
Connell, 19 Wend. 175. Den, ex dem. Reed, v. Shenck, 2 Dev. Rep. 415. Allen v. 
Kingsbury, 16 Pick. 235, 239. 

But the above decisions, which relate principally to private instruments, will be found 
perfectly consistent with the admissibility of usage to explain ambiguous instruments. 
Mr. Dane lays it down as “now, on the whole, a well settled rule of evidence, that the 
acts of the parties, or usage, may be proved to explain doubtful words or clauses in a 
deed or other sealed instrument.” (3 Dane’s Abr. 363, § 17. See also Rose. Ev. 11. 
1 Sug. on Vend. 189, Am. ed. of 1836, from 9th Lond. ed.) Where the description 
in old grants ia vague, “and the construction somewhat doubtful, the acts of the par- 
ties, the acts of government, and of those claiming under adjoining patents are of 
great weight” in applying them. (Jackson, ex dem. Schenck, v. Wood, 13 John. 
Rep. 346. Adams v. Uockwell, 16 Wend. 310, 311, per Mason, senator. Owen v. 
Bartholomew, 9 Pick. 520. Allen v. Kingsbury, 16 id. 239. Gove v. Richardson, 4 
Greenl. 327.) The general doctrine, and the rule for testing the admissibility of this 
species of evidence, was most clearly laid down iu Livingston v. Ten Broeck, 16 John. 
R. 14,23, 4. There, too, as in most other New-York cases, its application to private 
deeds was distinctly sanctioned ; for it was held, that where a grantor in a deed dated 
in 1804, gave to the grantee the privilege of cutting timber to be used for “ building,” 
the acts of thp grantee and his heirs, subsequently performed, with the knowledge of 
the grantor and his heirs, were admissible to show that the word building , it being 
equivocal, was understood at the time in such a sense as to allow the cutting of tim- 
ber for building fences as well as houses. 

The cases mainly pertain to deeds characterized as ancient. The admissibility 
of this species of evidence was recognized, however, in Choate v. Burnham, 7 Pick- 
Rep. 274, supra, as applicable to a deed dated in 1818, only eight or ten years before 
the trial. No qualification of the rule, in respect to the age of the deed, was suggest- 
ed. See also Allen v. Kingsbury, 16 Pick. 239, per Wilde, J. Haven v- Brown, T 
Greenl. 421. Fowle v. Bigelow, 10 Mass. Rep. 379. 


NOTE 955 — p. 544. 

S. P. Jackaon, ex dem. Murphy, v. Van Hoesen, 8 Cowen’s Rep. 325. 


NOTE 956— p. 545. 

See a case decided on the same principle, Colpoys v. Colpoys, Jacob, 451. Also 
Jeaoock v. Faikener, 1 Bro. P. C. 296. Brown v. Thorndike, 15 Pick. 400. 
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NOTE 957— p. 546. 

To ascertain whether a case presents explainable ambiguity, or inaccurate descrip- 
tion, M a comparison must necessarily be instituted between the description in the in- 
strument, snd the subject matters which, it is contended, are sufficient to satisfy it. 
To do so with certainty, .and to make the decision of the judge, in expounding an in- 
strument, independent of the accidents of his greater or less knowledge of the sense 
of the words used by the writer, and of the facts to which they may be applicable, it 
is evidently necessary that parol evidence should be admitted, to shew what is tho 
sense of the words used, and what are the facts to which they may be applicable. 
W ith this view, evidence must be admissible, of all the circumstances surrounding 
the author of the instrument.” (2 Phill. Ev. 731, 2, 8th Lond. ed.) 

The right of resorting to extrinsic contemporaneous circumstances in aid of writ- 
ten instruments has been most fully and frequently illustrated, perhaps, by the caset 
relating to the exposition of wills. On this head, Mr. Wigram lays down the follow- 
ing proposition as being the result of the English cases: “ Every claimant under a 
will has a right to require, that a court of construction in the execution of its office, 
shall, by means of extrinsic evidence, place itself in the situation of the testator, the 
meaning of whose language it is called upon to declare.” (Wigram on Extr. Ev. 59. 
Id. 138.) 

There seems to be no material distinction between wills and other instruments in 
this respect. (Id. 59, note (b).) For the general doctrine as applicable to wills, deeds, 
&c. ,8ee the text from p. 543 to 546,7; also per Parke, J. in Doe, ex dem. Tempieman, 
v. Martin, 1 Nev. St Mann. 524. Guy v. Sharp, 1 Mylne 8t Keene, 602, per the 
Lord Chancellor. Per Shaw, C. J. in Brown v. Thorndike, 15 Pick. Rep. 400. Sar- 
gent v. Towne, 10 Mass. Rep. 303, per Cur. Gres). Eq. Ev. 201. Per Van Ness, J. 
Doe, ex dem. Barnes, v. Provoost, 4 John. Rep. 63. Webster v. Atkinson, 4 New 
Hamp. Rep. 21. Shelton v. Shelton, 1 Wash. Rep. 53, 56. Fowle v. Bigelow, 10 
Mass. Rep. 383, 4. Heald v. Cooper, 8 Green 1. 36. Per Wilde, J. in Comstock v. 
Van Dusen, 5 Pick. 166. Ely v. Adams, 19 John. Rep. 313, 317. Leland v. Stone, 
10 Mass. Rep. 461. Etting v. United States Bank, 11 Wheat. 59. Edringion v. 
Harper, 3 J. J. Marsh. 355. Brown v. Haven, 3 Fairf. Rep. 164. How far contem- 
poraneous and other declarations are admissible upon the principle of the above cases, 
see ante, note 948, p. 1388 to p. 1392, 3. 

In the simplest case that can be pul, inquiry aliunde must be made for the subject 
or object to which tlie instrument refers, before the court can declare its application. 
If, in the description of an estate, it is designated correctly as Blackacre, there must 
be evidence to shew what land it is that is known by that name. (Per Coleridge, J. 
in Doe v. Holtom, 4 Adol. &, Ellis, 81. See Doe, ex dem. Gore, v. Langlon, 2 Barn. 
& Adol. 680.) So where land was described in a devise as “ a tract of land called 
the Beaver Dam;” held, that parol evidence might be resorted to to explain the am- 
biguity and apply the devise to the subject matter intended. (Hatcli v. Hatch, 2 
Hayw. Rep. 32.) The like resort to extrinsic or parol evidence is necessary and al- 
lowable, where a devise or deed is of the home farm on which the testator or grantor 
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dwells. (Doolittle v. Blakesley, 4 Day’s Rep. 265. Venable v. McDonald, 4 Dana’s 
Rep. 336. See Whitaker v. Sumner, 9 Pick. 309, 311.) So if a deed or devise be 
of an estate purchased of A., or a farm occupied by B ., extrinsic evidence must be al- 
lowed to show what land it was that had been purchased of A., or which B. occupi- 
ed. (Per Sir W. Grant, 1 Meriv. 653. See Jackson, ex dem. Van Vechten, v. Sill, 
11 John. Rep. 201. Jackson, ex dem. Lowell, v. Parkhurst, 4 Wend. Rep. 869.) 
Parol evidence, however, can only be resorted to when it does not appear that there 
is better evidence in the party’s reach. Accordingly, where premises in a deed were 
described as those purchased of A., and nothing further was added, held, that the 
deed from A. to the grantor must be produced, in order to locate the thing granted. 
(Jackson, ex dem. Lowell, v. Parkhurst, 4 Wend. 369.) Otherwise, where there is 
a further sufficient description hy metes and bounds. (Harlow v. Thomas, 15 Pick. 
66.) Where a man sells all the slaves he owns at A., or his share of his father's es- 
tate^ parol evidence is necessarily allowed, in the first case, to show how many slaves 
he had at A., and in the second, how much of his father’s estate he would be entitled 
to. (See Barkley v. Barkley, 3 McCord, 269. South Carolina Society v. Johnson, 1 
McCord, 41.) 

So where lands are described in a deed, devise, or other instrument, by metes, 
bounds, courses, &c. ; you must necessarily go out of the instrument to identify the 
land by extrinsic evidence ascertaining the bounds. (See Robertson v. McNiel, 12 
Wend. 581. Scott v. Sheakley, 8 Watts’ Rep. 52. Wing v. Burgis, 1 Shepley’s 
Rep. 111.) 

This enquiry may result in showing the existence of two objects equally within the 
description, and then the case will fall within the principle of those ante, note 939, p. 
1362, et seq. (See .also ante, note 940, p. 1373, note 942, p. 1381, 2, and note 948, 
p. 1389, et seq.) As where the head of Swan Creek is called for, and two creeks are 
set up by the respective disputants, or two places as the head of Swan creek ; parol 
evidence is allowed to show which creek is the one intended, and which ofthetwo places 
is the head of it. So, also if a tree is called for, and there are two trees, or the line of 
a given tract, and there are two tracts of the same name. (Hammond v. Ridgley, 5 
Harr. & John. 215. Claremont v. Carlton, 2 N Hamp. Rep. 373. Blake v. Dough- 
erty, 5 Wheat. 359. Storer v. Freeman, 6 Mass. Rep. 440, 441. See also South 
Carolina Society v. Johnson, 1 McCord. 47, 48. Linscott v. Fernald, 5 Greenl. R. 496. 
Brown v. Haven, 3 Fairf. 164.) Where a deed calls for a u highway,” parol evidence 
is admissible to locate the highway de facto, and that will be deemed the call intended, 
in preference to the recorded highioay; even though the latter corresponds most near- 
ly with the course and distance. (Rich v. Rich, 16 Wend. 663.) 

The propriety of looking at extrinsic contemporaneous circumstances, in instances 
like the preceding, is clear and undoubted. Upon the same principle, in a variety of 
other cases less simple in their character, facts presumably present to the mind of the 
author of the instrument, such as the local situation and general condition of the sub- 
ject matter claimed to be within the description, the name by which it was known, 
the visible marks upon it, &c. &c., may be resorted to in order to evolve and effectu- 
ate the real intent. Accordingly, where a river was named as the boundary of laod, 
under such circumstances as to convey the land to the centre or middle of the river, 
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and thus inolude, prima facie, an island lying nearest the bank where the premises 
were situate; held, that if the island was of such length, and so near the centre, as 
to cause the stream on each side of it, singly to be considered and called in common 
parlance the river, and not branches or parts of it, that fact might be shown, with a 
view of limiting the dted, and exempting the island from its operation. (Claremont 
v. Carlton, 2 N. Hamp. Rep. 369, 372, 3.) 

In Storer v. Freeman, 10 Mass. Rep. 435, the question was upon the meaning of 
the word shore , when used as expressing a boundary on the sea where the tide ebbs 
and flows. Two deeds were introduced, made by the same grantor, and relied upon 
by the plaintiff; the first purported to convey twelve and a half acres within certain 
bounds, two of which were, “ running from a certain stake there described, N. 28° 
W. to the shore, &c., thence by the shore to the other land of the said C.” The 
other deed, which was to a different grantee, and bore date the next day after the 
first, purported to convey the like quantity of acres, adjoining, on one side, the land 
described in the other. Among the boundaries, one line ran from a heap of stones, 
northwestwardly seven rods, to a heap of stones, “ at the shore , &c., at William El- 
wells comer , so called, thence by the shore” to the land conveyed in the first deed. 
The court held, that none of the monuments having been located, the deeds only car- 
ried the land prima facie to high water mark.’ They, however, suggested, for the ben- 
efit of the plaintiff, if he should again try the cause, that this construction might be 
varied by parol. “ In the second deed,” they said, “ a boundary line is described to 
run to a heap of stones by the shore, at ElwelVs corner . The shore has two sides, 
high water mark, and low water mark. EhceWs corner is described as a known mon- 
ument. If it is at low water mark, it is by the shore, as well as if it was at high water 
mark. Now, if it be a fact that this corner was a known monument at low water 
mark, the plaintiff* might be admitted to prove it by oral testimony. Then the boun- 
dary line, running to ElweWs comer , would cross the flats to low water mark; and 
the next boundary line running by the flats, must run by the same side of the flats 
on which ElweWs comer stands; and thus the flats would be included by the bounda- 
ries of the land conveyed by the second deed. And further, from this fact the first 
deed would receive a different consideration, as it was executed by the same grantor. 
For, as the boundary line running from Elwell's corner , runs to the land conveyed by 
the first deed, if that line run by the low water mark, then the land conveyed by the 
first deed must also extend to low water mark; and we should presume that the 
word shore was used untechnically, and without legal accuracy, as importing low 
water mark.” See further, the case of Waterman v. Johnson, 13 Pick. 261, stated 
ante, note 948, p. 1389, 1390. 

Where a mortgage described the premises as two hundred and forty-five acres of 
land on which A. V . then (Rt the date of the mortgage) lived , bounded according to 
two deeds to A. V.from C. and f\, which latter deeds embraced 365 acres; held, that 
proof showing a son of A. V. in the actual and visible occupancy of 100 acres, parcel 
of the 365 acres, at the very time the mortgage was given, (the 100 acres having 
b**en, before that, defined and set off to the son under a gift from A. V.,) was admissi- 
ble not only, but the jury might infer from it that the one hundred acre piece was not 
parcel of the land mortgaged. (Venable v. McDonald, 4 Dana’s Rep. 836.) See 
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Iceland v. Stone, 10 Maas. Rep. 459, stated poet, note 948 ; see also Harlow v. Tho- 
mas, 15 Pick. 66, and other cases in connection with it, post, note 961. 

Where the plaintiff sued on a general warranty in writing of the soundness of a 
slave, and the defect complained of was in one of the arms; the defendant was al- 
lowed to prove by parol the circumstances and condition of the slave at the lime of 
the sale, and what then passed between the parties, so as to establish that the defect 
was open and visible not only, but communicated to the plaintiff; and hekl, that such 
being the case, the defect was not covered by the general warranty. (Schuyler v. 
Russ, 2 Cain. Rep. 202.) See ante, note 948, p. 1392. 

Where a right of way granted is prima facie obscure, the state of the premises at 
the time of the grant may be proved, in order to see whether it has or has not been 
sufficiently described. (See Osborn v. Wise, 7 Carr. & Payne, 761. Comstock r. 
V°n Dusen, 5 Pick. 166.) 

In Pennsylvania, the defendants, a canal company, were sued for injuries done by 
them to the plaintiff’s lands, in constructing their canal. On the trial, they relied on a 
sealed contract, by which they agreed to purchase, and the plaintiff to sell, at a fixed 
price per acre, the land which might he occupied by the canal , then about to be made ; 
the purchase money to be paid as soon as the quantity of land should be ascertained, 
and the deed made out; held, admissible for the plaintiff to prove, that at the time of 
making the contract, the line or route of the canal was designated by stakes set up 
through the plaintiff’s lands, and in this way identify the lands in reference to which 
the contract was made, so as to lay the foundation for proving damages beyond the 
lands agreed to be sold. (Bertsch v. the Lehigh Coal and Nav. Co. 4 Rawle, 130.) 

The manner in which property has been used and enjoyed, may be important, in 
connection with its visible marks, condition, & c. In the case of personal property, even 
its accidental or temporary locality at the date of the instrument, may exert a decisive 
influence on the question of construction ; especially when connected with proof of the 
rank and occupation of the party. By a will of a musical instrument maker, giving 
his household furniture , a piano forte might or might not pass, according to tl»e cir- 
cumstance of its being in his dwelling house, or iu his ware house. (See P’ait v. 
Jackson, l Bro. P. C. 222.) A bequest of jewels by a nobleman would pass all ; but 
if by a jeweller, it would not pass thofce he had in his shop. (Colpoys v. Colpoys, 
Jacob, 451, said by Master of the Rolls.) If a person of rank buys a service of plate 
suitable to his quality, and never uses it, vet t may pass as household furniture. 
(Kelly v. Powlct, Ambl. 610. A tradesman has a dozen of silver-handled knives and 
forks, which he commonly uses, and has besides a service of plate, which perhaps lie 
bought as^ a good bargain ; the service would not pass as household furniture . (Id.) 

See Bunn v. Winthrop, 1 John. Ch. Rep. 329. In Le Farrant v. S|>eiicer, 1 Ves. 
sen. 97, a captain of an East India ship gave by will, “all his housebokJ furniture, 
linen, plate and apparel, whatsoever.” The the testator died possessed of plate, India 
and dimity goods, and some rough diamonds. Lord Hardwicke directed a reference 
to the master to distinguish what goods he had for his own domestic use, and what 
for trade or merchandize, “without which,” he said, “ it was impossible to determire 
of the extent of the bequest.” Where there is a gift of the testator’s stock, that « 
ambiguous; it has different meanings when used by a farmer, and a merchant. (Cok 
poys v. Colpoys, Jacob, 451, said per Master of the Rolls.) 
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The following eases show how evidence in respect to the mode of use, &c. may affect 
instruments relating to real property. A testator, by his will, devised his plantation on 
J.iWsIdand, containing 540 acres. He had two tracts on Jolui’s Island, one of cleared 
Wl, which he planted, containing 390 acres; and at the distance of 2 or 8 miles, a 
tract of pine land, containing 147 acres. Parol evidence was received to show, that 
the tract of pine land had always been used with the other, and was necessary to it ; 
that the two tracts had always been considered to form one plantation ; and that the 
testator’s son and heir at law had admitted the right of the devisee to both; and these 
facts were held to establish the intent of the testator to pass both tracts uoder the de- 
vise. (Wilson, adm’r, ads. Robertson, Harp. Eq. R. 56.) The term appurtenances, 
which generally caries whatever is “ usually lettenor occupied with the land,” (Plow. 
170,) is a plain instance of ambiguity, calling for the aid of extrinsic evidence; and 
parol proof must be allowed to ascertain what is within the term, unless the extent of 
the claim appears on the face of the instrument; and even then, to ascertain what 
waters, what dams, or what races, have been used and occupied ns appertaining to 
the property purchased, such evidence will in many cases be necessary. (Hall v. 
Benner, 1 Pennsvlv. Rep. 402, 409.) 

Though a testator, having freehold and leasehold property in the same place, by a 
devise of his Lands and tenements in that place, passes only h s freehold lands ; or by 
a devise of his messuages, lands and tenements in that place to uses applicable only to 
freehold property, may be considered as intending to devise only his freehold property; 
(Rose v. Bartlett, Cro. Car. 292, cited by Sir John Leach, in Hobson v. B.ackburn, 
1 M. & K. 579; Thompson v. Lady Lawley, 2 Bos. &, Pull. 303 :) yet a different 
construction may be put upon the will, and the leasehold pass, if a different intention 
can be collected from the circumstance of the leasehold property being blended in 
enjoyment with the freehold, although the limitations be to uses strictly applicable to 
freehold property only. (By Sir John Leach, Hobson v. Blackburn, 1 M. & K. 571 ; 
Goodman v. Edwards, 2 id. 759. Newton v. Lucas, 6 Sim. 54, and on appeal, 1 M. 
& K. 391.) See also the cases of Lowe v. Lord Huntingtower, and Standen v. Stan- 
den, cited and commented on in the judgment of Miller v. Travers, ante, note 839, p. 
1366. Lane v. Earl of Stanhope, 6 T. Rep. 345. 

The nature and value ot the interest, which the party had in the property designa- 
ted, may be very material. (See ante, p. 544, of the text. Jackson, ex dem, Mur- 
phy v. Van Hoesen, 4 Cow. Rep. 325.) Suppose a testator should use the words 
“ all my estate and property in manufactories;” or “ all my wharf property ;” or M all 
my ferry estate.” There being many manufacturing corporations, in the case first 
put, it would be uncertain, whether the testator, intended stock in manufacturing cor- 
porations, which is personal property, or an estate in lauds arid buildings employed 
as manufactories. So there being many incorporated wharf companies, bolding 
property of great value, it would be uncertain in the second case put, whether the 
testator intended shares in a corporation, or an estate in fee simple. So of the ferry 
estate, it would be uncertain whether it meant a chattel interest In the franchise of a 
ferry, or a farm and house used in connection with a ferry, and thus denominated, 
in all these cases, it seems, evidence aliunde may be resorted to to show the situation and 
oircumstances of the testator, in reference to the property devised, and thus explain 
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and apply the description. (Per Shaw, C. J., in Brown v. Thorndike, 15 Pick. 400, 1. 
See Letlingwell v. Elliott, 8 Pick. 455, stated post, note 961.) 

In Ellsworth v. Buckmyer, 1 Nutt and McCord, 151, it was held, that where words 
in a will are susceptible of reference to a freehold in lands, or rents which had previ- 
ously accrued, parol evidence was admissible to show that there were no rents or in- 
come, or very little, upon which the will could operate, and therefore that an estate in 
the land was meant. 

A somewhat striking case is that of Wardsworth v. Ruggles, 6 Pick. Rep. 63. 
There a testator bequeathed to his wife, “all rents in arrear, on the real estates at 
Lynn.” It appeared that the real estates mentioned, were not the property of the 
testator, but belonged to the wife; and memoranda, written and signed by the form- 
er, and his acts, were resorted to, to show that he meant, not merely rents unpaid by 
the tenants, but all the money he had ever received for rent or otherwise from the 
Lynn property, together with interest. 

Where persons are described or referred to in a writing, it may be material to en- 
quire as to their situation and circumstances at the time ; their relation to the maker 
of the instrument ; the state of feeling which had subsisted between the latter and 
them, previously ; and a more or less minute acquaintance with the domestic con- 
dition of the maker, his family &c. Sic., is also frequently requisite to the true interpre- 
tation ofhis words. The influence of circumstances of the above nature will be seen 
by examining several of the cases, ante, note 840. Wilde’s case, 6 Coke’s Rep. 16, 
relating to a devise to one and his children , also furnishes a familiar example. The 
word children, as there employed, was equivocal ; it might have been used as a word 
of limitation, and then the estate would be an estate tail to the father, or it might 
have been intended as a word of purchase, and then the estate would be a joint life 
estate to the Hither and children. It was, therefore, necessary to resort to matters 
dehors, and inquire whether the devisee had children or not, at the time, and accord- 
ing to this fact, introduced by parol evidence, the words of the will would have the 
one or the other construction. (See this case stated and approved by Shaw, C. J., 
15 Pick. 400.) Prima facie, the term children in such cases shall be taken to be a 
word of purchase; but extrinsic circumstances may show it to be a word of limitation. 
(Sander’s case, 4 Paige, 293. Oates v. Jackson, 2 Strange, 172.) The term “chil- 
dren” may be construed to mean grand children , there being no children in the pri- 
mary sense of that word. (See Ewing’s heirs v. Handley’s Ex’rs, 4 Litt. Rep. 349. 
Izzards v. Izzards’ Ex’rs, 2 Dess. Eq. Rep. 303. Deveaux v. Barnwell, 1 id. 497. 
Drayton v. Drayton, id. 329. Tier v. Pennell, 1 Edw. Ch. Rep. 354.) So, of course, 
stepchildren may come in but if there be children in the primary sense, parol evidence, it 
hasbeen held, is not admissible to show that step children were intended. (Fouke v. 
Kemp., 5 Harr, fit John. 135.) The word child, prima facie, means a legitimate child ; 
and if there be a legitimate child, an illegitimate one caunot be proved to have been 
intended. If it be shown aliunde that there was no legitimate child, this, along 
with other extrinsic circumstances, may vary the interpretation of the term, so 
as to embrace within it an illegitimate child. So with regard to the term chil- 
dren. (See Wigrara on Extr. Ev. 42, 29. Gardner v. Heyer, 2 Paige’s Rep. 
11.) If the description be children of A. B., though in the first instance legiti- 
mate children only shall be intended, yet if il be shown that A. B. had, at the.time 
the will was made, one legitimate and one illegitimate child, and that the latter bad 
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acquired the reputation of being a child of A. B., this will allow the illegitimate child 
to take with the other. For the one legitimate child will not satisfy the word “chil- 
dren.” (Gill v. Shelley, 2 Russ. & M. 336. See this case in connection with Wilk- 
inson v. Adam, 1 Ves. & B. 462. 12 Price, 470.) Further as to the extririsic circum- 
stances which will let in illegitimate children, see Woodhouslie v. Dairy mple, 2 Mer. 
419. Beachcroft v. Beachcroft, 1 Madd. 430. Bayley v. Snelham, 1 Sim. & Stu. 78. 

Under different circumstances, the word “ family* 5 may mean a man’s household, 
consisting of himself, his wife, children and servants; it may mean his wife and 
children, or hischildren, excluding his wife; or, in the absence of wife and childten, it may 
mean his brothers and sisters, or his next of kin ; or it may mean the genealogical 
stock from which he may have sprung. All these applications of the word, and some 
others, are found in common parlance; and in expounding it in a case of a will, the 
meaning in which the testator employed the word must be gathered by considering 
the circumstances and situation in which he was placed, the object he had in view, 
and the context of the will. (Per Lord Langdale, in Blackwell v. Bull, 1 Keen. 176. 
See 18 John- Rep. 402, 3.) Accordingly, where a testator made his will and thereby 
directed that his business of a cheese-monger should be carried on by his wife, “Sarah 
Bull, and his son John, jointly, for the mutual benefit of his family;” and then died 
shortly after, leaving his widow Sarah, and the said John Bull with five other chil- 
dren, infants: held, that the widow as well as the children were comprised in the 
word family, (BlackweH v. Bull, supra.) An ineffectual attempt was made to as- 
certain thesense in which the testator used the word family in Doe, ex dem. Hayter, 
v. Joinville, 3 East, 173, and the will declared void by reason of the ambiguity. See 
further, Harland v. Trigg, 1 Bro. Ch. Rep. 152. Nowlan v. Nelligan, id. 491. 

The word son , means an immediate descendant, there being nothing to control its 
primary signification; but it may have other applications where extrinsic circum- 
stances show that it could not have been used in this sense. (See Wigram on Extr. 
Ev. 30. Steele v. Barrier, 1 Freem. 292 and 477. 8 Vin. Abr. 310, pi. 9.) If a 
deed be to “ A, B. and son,” the former having several sons, arid it appears that, at the 
date of the deed, A. B. and one of the sons were in partnership, and that “ A. B. and 
son” was the style of the firm ; this will identify the son intended. (Semble, Hoffman 
v. Porter, 2 Brock. Rep. 157, 159.) If a deed should be made to the grantor's son 
John , of the house in which he (John) lives, and it turns out that the grantor had two 
sons by that name; yet if one was in Europe, at the date of the deed, and the other 
fin the house, there could be no doubt as to which was intended. (Barkley v. Barkley, 
1 McCord’s Rep. 273. See per Denman, G. J. in Richardson v. Watson, 4 Barn. & 
Adol. 787. S. C. 1 Nev. & Mann. 567.) Where a dispute is whether a deed of con- 
veyance was intended for one or two persons bearing the same name, an enquiry into 
4he circumstances attending the negotiation for the deed, and its execution, would ob - 
viously in most instances be decisive. (See Coit v. Starkweather, 8 Conn. Rep. 289.) 

The cases of inaccurate description of persons or things, cited ante, notes 840, 
842, are mostly very strong illustrations of the extent to which extrinsic enquiry into 
contemporaneous circumstances may go, with a view to a right interpretation and ap- 
plicatiori of the language of an instrument. We saw by those cases that a descrip- 
tion, though false in part, may, with reference to extrinsic circumstances, be abso- 
lutely certain, or at least sufficiently so, to enable a court to identify the person or 
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subject matter intended. (See also ante, note 839, and the judgment in Miller v. Tra- 
vers, there stated.) 

Various other cases illustrate the general doctrine above considered, with respect to 
the necessity of looking out of the instrument, to the circumstances attending its ex- 
ecution, and all the facts to which its terras either expressly or tacitly refer. Almost 

every writing, indeed, refers in one of these ways to extrinsic circumstances, the 
knowledge ot which is in a greater or less degree important to its just interpretation. 

Thus, a bequest of a female slave and her increase , may mean future increase , or 
children already born; and evidence of the circumstances of the testator with re- 
gard to his slaves, as well as of the condition and situation of the slave in question, 
is admissible to explain and apply it. (Reno’s ex’r v. Davis, 4 Hen. & Munf. 283. 
Puller’s ex’r v. Puller, 3 Rand. 83.) 

The word/ 4 freight” has several meanings in common parlance ; and if, by a writ- 
ten contract, a party were to assign his freight in a particular ship, parol evidence 
might be admitted of the circumstances under which the contract was made, to as- 
certain whether it referred to goods on board the ship, or an interest in the earn- 
ings of the ship; in other words, to show in which sense the parlies intended to use 
the term. (Said per Story, J. in Peish v. Dickson, 1 Mason, 10, 12.) 

In Simpson v. Henderson, 1 Mood. Malk. 300, in an action for a breach of cov- 
enant that a ship should take goods on board 44 forthwith,” Lord Tenterden, admitting 
that the word in strictness meant “ immediately ,” received evidence of the circum- 
stances of the ship, and the situation of the parties, to shew that it could not have 
been used in that sense. 44 It was known to both parties that the ship needed some 
repairs, at least to be coppered, and some time,” lie said, 44 must be allowed for that.” 
See Ely v. Adams, 19 John. Rep. 313, and other cases relating to S. P., stated ante, 
note 948, p. 1393. 

If A. grant one an annuity of jSlO a year for counsel, in case he be a physician, it 
will be understood of his counsel in physic; if a lawyer, in law ; and so in any other 
profession. (Pow. on Con. 384, 5. 3 Dane’s Abr. 576, §11.) 

The certificate of a notary, stating that notice of protest was put in the post of- 
fice, may be explained by showing at what post office the notice was mailed. (Gale 
v. Kemper’s heirs, 10 Lou. Rep. (Currv) 205.) 

In Virginia, a writing signed by B. C. and D., recited that A., a constable, had le- 
vied, 8lc., that the sale had been forbidden, &c., and then set out a promise to indem- 
nify A., agreeably to law , without specifying the acts which A. was to do, and against 
which he was to be indemnified; held, that A. might prove the fact of the writing 
having been executed and delivered to him on the day, and at the place of sale, &c., 
and thus make it an agreement to indemnify him for removing and selling the proper- 
ty. (Crawford v. Jarrell’s adm’r, 2 Leigh, 630.) 

A submission to abide the award 44 of the arbitrators now about to sit,” may be 
shown, by resorting to the circumstances under which it was executed, to have been 
intended as a submission to certain individuals, with power to call in an umpire. 44 It 
is rendering certain by parol, that which the parties did not intend to make certain by 
writing.” (Sharp v. Lipsev, 2 Bail. Rep. 113.) A note is payable to commissioners, 
&c., without naming them; parol evidence showing who the commissioners at the 
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time were, may be received to identify the payees. (Mundine v. Crenshaw, S 
Stew. & Port. 87.) 

Where a policy of insurance purports to have been effected on account of owners, 
without designating the particular owners intended; evidence of the circumstances 
attending the execution of the policy is admissible to show that less than the whole 
number of owners was intended. (Catlett v. Pacific Ins. Co. 1 Wend. 561. S. C. 4 id. 
75.) None but an owner , however, can be shown within the intention. (Id., 4 Wend. 
79, per Walworth, Chancellor.) See also Lawrence v. Van Horne, 1 Cain. Rep. 
276. Murray v. The Colnmbia Ins. Co. 11 John. Rep. 311. Lawrence v. Sebor, 2 
Cain. Rep. 203. Foster v. The United States Ins. Co. 11 Pick. 85. Turner v. 
Burrows, 5 Wend. 541. 

Where an instrument of compromise recited that, whereas great difficulties had 
arisen, &c., and the subjects of the difficulties were not distinctly set out so as to ren- 
der it certain whether a particular thing afterward drawn in controversy was actually 
included in the compromise ; held, that parol evidence of the difficulties previously 
existing was admissible in order to identify those intended to be settled by the wri- 
ting. And the refusal of the parly, for a time, to sign the writing, because it would 
preclude the claim now set up, was regarded as strong proof against him of the fact 
of its being one of the difficulties intended to be embraced within the compromise. 
(Wood v. Lee, 5 Monroe, 59, 60.) 

In South Carolina Society v. Johnson, 1 McCord’s Rep. 41, an action of debt was 
brought against the defendant as one of the sureties of P. T., on a bond for the 
faithful performance of the duties of P. T. as treasurer of the South Carolina Society. 
P. T. was elected treasurer in 1808, and had continued to be re-elected from year to 
year, down to 1814. The bond was given on his first election, and since then no 
other bond had been taken. The defendant was a member of the society. There 
was nothing on the face of the bond, showing how long its obligations were to continue; 
and the default complained of did not occur till after 1813. The court held, that the 
duration of the bond must be measured by the term of office — that it should be con- 
strued as it would have been at the time of its creation — and it being shown aliunde 
that according to the rules of the society, the treasurer was to be elected annual^ 
the defalcation in question was adjudged not to be covered by it; and this, although 
the hond contained no express reference to the rules of the society, and there was 
some evidence going to show that it was the practice of the society not to take new 
bonds on re-elections of the same officer. The case was precisely the same, it was 
said, as though the general law had fixed the duration of the office ; for the rules of 
the society are a law to its members. The court referred to several English cases, in 
support of the view taken, and also to Commissioners of Public Accounts v. Green- 
wood, 1 Dess. Eq. Rep. 450, as directly in point. They considered Hughes v. Smith, 
. 5 John. Rep. 168, a 9 »the strongest one in favor of the plaintiff; but the learned judge, 
who delivered the opinion, doubted that case. He said, however, that it was even 
deducible from Hughes v. Smith, that if the office of deputy had expired with that of 
the sheriff, or if he had been actually re-rappointed, the obligation of the bond would 
have ceased. 

The following case seems to belong to that class allowing a resort to circumstances 
connected with the subject matter or thing to which a written instrument relates, 
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with a view of ascertaining the meaning of its terms. The defendant, who had con- 
tracted in writing to erect certain houses at stipulated prices, ( semhle ,) claimed on the 
trial, that the roofs, which were shed roofs , should be allowed as extra work. The 
contract was silent as to the kind of roofs ; and the defendant, to preclude the suppo- 
sition of the shed roofs being contemplated by the contract, offered the testimony of 
an architect, “ as to the price paid for erecting the houses described ;” probably, (for 
the case is imperfectly reported,) the testimony was designed to show that the price 
paid, or agreed upon, was strikingly inadequate, if shed roofs were intended. The 
evidence was excluded on the trial ; and on this ground the verdict was set aside 
and the cause remanded, with directions to the judge to hear the testimony. (Thom- 
son v. Brothers, 5 Mill. Lou. Rep. 275.) The court treat the case as presenting la- 
tent ambiguity; and they say— u If a house be let or leased on a given rent, without 
saying whether it be a monthly or yearly one, parol evidence is certainly admissible to 
establish that the rate manifests that the parties contemplated a yearly one.” (Id. 
279.) See Krider v. Lafferty, 1 Whart. Rep. 317. 

A doctrine analogous to that of some of the foregoing cases, allowing you to 
identify matters described or referred to in a general way, applies frequently where 
a record is introduced to prove a (brmer suit, and, from the generality of the plead- 
ings, it is left doubtful what matters in particular were tried and determined. (See 
ante, note 692, p. 971, 2. Also ante, note 590, p. 839. Lampton v. Jones, 5 Monroe, 
235, 6, 7.) So as to awards upon arbitration, where the submission is general in its 
character. (See ante, note, 697, p. 1038, 9.) 

In allowing evidence aliunde as to contemporaneous circumstances, with a view of 
explaining ambiguities in instruments, the law proceeds upon a principle akin to that 
which prevails in the construction of statutes. There, courts, in cases of doubt, in- 
stitute an inquiry into the circumstances contemporaneous with the making of the 
statute — not only into the law upon the facts to which it professes to relate, but also 
into the circumstances which make the interference of the legislature necessary, (^ee 
Hevdon’s case, 3 Coke’s Rep. 7, b. Wells v. Porter, 2 Bing. N. C.729. Devonshire 
v. Lodge, 7 Barn. & Cress. 39.) But evidence of contemporaneous circumstances 
cannot control the sense, or extend the effect of a statute, beyond what a fair inter- 
pretation of the words will warrant. Accordingly, where the putative father of a 
bastard procured the passing of a private statute, whereby the name of the bastard 
was changed to that of the father, and the former was declared “ forever hereafter to 
be legitimated and made capable to possess, inherit, and enjov, by descent, &c., as if 
he had been born in lawful wedlock;” held, that the bastard was not rendered legiti- 
mate to any particular person ; and evidence that the putative father applied for, and 
obtained the passage of the act, wouid not render the bastard legitimate as to him. 
(Drake v. Drake, 4 Dev. R. 110, 116, 1 17.) See ante, note 953. 

“It is upon the principle above adverted to, namely — that all writings tacitly refer 
to the existing circumstances under which they are made, that courts of law admit 
evidence of particular usages and customs in aid of the interpretation of written in- 
struments — whether ancient or modern — whenever from the nature of the case, a 
knowledge of such usages and customs is necessary to a right understanding of the 
instrument. The law is not so unreasonable as to deny to the reader of any instru- 
ment the same light which the writer enjoyed.” (Wigram on Extr. Ev. 57, 8. 2 Ev. 
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Poth. 214.) “Parol evidence nny be given to apply the written contract to the sub- 
ject mailer — in some inslanoes to explain expressions used in a peculiar sense, when 
used by particular persons and applied to particular subjects. It is perfectly right 
and consistent with fair dealing, to give effect to language used in a contract as it is 
understood by those who make use of it.” (Per Savage C. J. iu Boorman V. John- 
ston, 12 Wend. 573.) See also the rule laid down by Lord Ellen borough in Robert- 
son v. French, 4 East 135, staled ante, note 952, p. 1395. “The true and appropriate of- 
fice of a usage is to interpret the otherwise indeterminate intentions of the parties, and to 
ascertain the nature and extent oftheir contracts, arising not from express stipulation*, 
but from mere presumptions and implications, and acts of a doubtful nature. It may 
also be admitted to ascertain the true meaning of a particular word, or of particular 
words, in a given instrument, when the word or words have various senses, some com- 
mon, some qualified, and some technical, according to the subject matter to which they 
are applied.” (Per Story J. in the Schooner Reeside, 2 Sumn. Rep. 569, 570.) 

Certain usages are to be found among numerous classes in relation to their particu- 
lar calling, and these are often'to be attended to in the interpretation oftheir contracts. 
The usage explains and ascertains the intent ;and not being in opposition toany prin- 
ciple of general policy,oc inconsistent with the terms of the instrument, it comes in very 
much in the same way as the lexloci , (1 Sumn. Rep. 223,) and incorporates itself with 
the terms of the writing. The general doctrine has been applied most frequently to 
mercantile contracts, but it is obviously not restricted to these, but extends to con- 
tracts in various other departments of business, mechanical, professional, agricultural, 
&c. &c. (Heald v. Cooper, 8 Greenl. 33. W illiams v. Gilman, SGreenl. 276. Bar- 
ber v. Brace, 3 Conn. Rep. 9. United States v. Arredondo, 6 Peters’ Rep. 715. G. b- 
son v. Culver, 17 Wend. 305, 6, et seq. Homer v. Dorr, 10 Mass. Rep. 26. Gordon 
v. I little, 8 Ser. 8c Rawle, 533. Williugs v. Conscqua, 1 Peters’ C.C. Rep. 225. Van 
Ness v. Pacard, 2 Peters’ Rep. 148. Post, p. 553, et seq. of the text. Yeates v. Pim, 1 
Holt, 95. S. C. 2 Marsh. Rep. 141, 6 Taunt. 446. Powell v. Horton, 2 Bing. N. C. 
688. Harris v. Nicholas, 5 Munf. Rep. 483. Yeaton v. Bank of Alexandria, 5 
Cranch, 492. Wood v. Hickok, 2 Wend. 501. Sewall v. Gibbs, 1 Hall’s Rep. N. Y. C. 
P. 602. DeForest v. Fulton Fire Ins. Co. id. 84. Wait v. Fairbanks, Bray*. Rep. 7.) 

In an action for a breach of covenant, to pay* on the expiration of a lease, ^)60 per 
thousand for 10,000 rabbits, which the plaintiff covenanted to leave on a warren ; 
held, that parol evidence was admissible to show, that, by the custom of the country, 
a thousand meant 100 dozen. (Smith v. Wilson, S Barn. 8c Adol. 728.) 

So, where there was a covenant in a lease of coal mines, to get all the coal lying 
under certain closes, not deeper or below “the level of the bottom of said mine,” it was 
held, that parol evidence was admissible to show, that among miners, “level” would 
be construed in the sense of geological stratum, and might therefore mean a line 
above or below the horrizontnl depth of the bottom of the mine mentioned. (Clayton 
v. Gregson, 4 Nev. 8c M. 602.) 

Where a contract was made between Coopers and log-dealers, by which the former 
agreed to pay the latter $3 for each and every thousand feet of merchantable hoards 
that certain logs, to be cut by the latter, and deposited on Kennebeck river, at a given 
point, might be estimated to make; the plaintiffs, who were the log-dealers, insisted 
that the contract was entered into in reference to a usage among persons in their line 
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of busines along the Kennebeck river, to estimate the quantity of boards which movie 
realized from a log or lot of logs, before they w ere sawed, by a scale called the Prt/7?5- 
%rick scale; whereas the defendants, on the other hand, contended that the Ertns- 
vrick scale was erroneous — that the plaintiffs must le holden to the strict quantity, 
or at farthest, to an estimate by another scale called the Learned scale, which they 
said was more exact in reference to the logs in question. Under these circumstances 
the court held, that if the usage existed, alleged hy the plaintiff, and was so generally 
understood that the parties in contracting must be presumed to have had reference to 
it, then, an estimate according to the Brunswick scale should control. (Heald v. 
Cooper, 8 Greenl. 32.) 

The phrase, “mystery and art of tanning business, ” in an indenture of ap- 
prenticeship, will include the art of currying, or not, according to the general sense of 
the place where it is used ; in Kentucky the terms tanning business , include, it seems, 
the entire process of making leather. (Said in Barger v. Caldwell, 2 Dana 130,1.) 

The force of usage is most fully illustrated by the cases relating to the construction 
o f bills of lading, charter parties, polices of insurance, and other contracts of a com- 
mercial nature. 

Parol evidence was held admissible to show that, hy mercantile usage, the term roots , 
in a policy of insurance, is confined to such as are perishable in their nature; and that 
therefore sarsaparilla, not being perishable in this sense, thougli a root within the gen- 
eral meaning of the term, was not embraced hy the memorandum in the policy. (Coit 
v. The Commercial Ins. Co., 7 John. Rep. 385.) The term sea letter , contained in a 
policy, may he shown by mercantile usage to mean “certificate of ownership.” 
(Sleight v. Hartshorne, 2 John. Rep. 531.) Whether the term * cargo,” in a policy 
of insurance, shall embrace livestock , may be settled by usage among insurance 
companies. (Allegre’s adm’i v. The Maryland Ins. Co. 2 Gill &, John. Rep. 136. 
See Chesapeake Ins. Co. v. Allegre’s, heirs, id. 164.) 

Where a policy provided that in case of loss the same was to be paid in ninety days 
after ‘'proof and adjustment thereof held, that parol evidence showing what 
papers were hy usage to be furnished to the insurers as proof under such a 
provision was admissible. (Allegre v. The Marrvland Ins. Co. 6 Harr. &. John. 
408.) 

An insurance was affected on a ship at London, insuring the ship from thence to 
the East Indies, the ship warranted to depart with convoy. It was shown that the 
ship went from London to the Downs, and from there wiih convoy, and was lost. 
The defendent insisted that there Imd been a breach of the warranty by departing 
from London without convoy. Sed per cur., the clause “ warranted to depart with- 
out convoy,” must be construed according to the usage among merchants, i. e. from 
such places where convoys are to be had, as the Downs . (Lethulier’s case, 2 Salk. 
443) 

Various expressions in bills of lading are to be understood in reference to particular 
usages. A dean bill of lading , which imports that the goods are to be stowed under 
deck . may he construed to allow a stowage upon deck , or otherwise, according to the 
usage between the places contemplated by the contract as the termini of the voyage. 
(Semble, Cherry v. Holly, 14 Wend. 26. Barber v. Brace, 3 Conn. Rep. 9.) So 
usage may authorize what might otherwise be considered a deviation in respect to 
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the voyage. (See Lawrence v. McGregor, 1 Wright’s Rep. 193.) But evidence of 
intent, as an independent fact, by declarations, &c. &c., would not be admissible; for 
th„* intent nnst be an ight in the language of the bill of lading ; (See Cherry v. Holly, 
Birberv. B ace, and Liwrence v. McGregor, supra;) except so far as it is to be 
deemed a mere receipt. (See Wood v. Perry, 1 Wright’s Rep. 240. See also Bar- 
rett v. Rogers, 7 Miss. Rep. 297, stated ante, note 192, p. 212. May v. Babcock, 4 
Himm Rep. 334, stated ante, note 194, p. 216.) The question whether a local usage 
might be resorted to, to show that the ordinary exception as to perils of the seas , in 
a bill of lading, would include an injury by rats, arose in Ayraer v. Astor, 6 Cowen’s 
R*p. 633. Siv.tge, C. J., expressed a very decided opinion in the affirmative. The 
other judges dissented, though upon what precise ground does not appear. In the 
case of the Schooner Reeside, 2 Sumn. 567, the bill of lading specified that the goods 
were “ to be delivered in good order and condition, dangers of the seas only except- 
ed;” and the point was, whether a local usage between New-York and Boston, (the 
termini of the voyage,) might be admitted to influence the contract so far as to ex- 
empt the carriers from liability fi»r all damages save what arose from their own ne- 
glect. Mr. Justice Story excluded the usage, on the ground that, if admitted, it 
’would go, not to interpret or explain, but to wary and contradict the contract. The 
same doctrine was held in Turney v. Wilson, 7 Yerg. 340. 

The phrase “ British weight,” in a charier party, may mean gross weighty or nett 
weight ; and evidence of usage is admissible to show which was meant. (Goddard 
v. Bulow, 1 Nolt &, McCord, 45.) It was expressly laid down, in Tayl »r v. Briggs, 
2 Carr. & Payne, 525, that if the words “ cotton in bales,” used in a charter party, 
bad acquired a particular meaning in regard to the trade between Liverpool aud 
Alexandria, to which trade the instrument related, such meaning should apply. 

Various other phrases and expressions may be applied differently, according to the 
subject matter, and the particular usage in reference to it, existing at the lime of the 
contract; thus, what shall constitute a good delivery of goods at a particular place, 
no consignee being named, may depend upon the usage at that place; (See Galloway 
v. Hughes, 1 Bail. Rep. 553 ; and see as to the meaning of the term “ deliver,” Fur- 
nis8 v. Hone, 8 Wend. 247.) The term “coppered ship,” in a written application 
for insurance, may have different meanings according to the usage at different 
places. (Hazzard v. The New England Marine Ins. Co. 1 Sumn. Rep. 218.) 

In Bold v. Rayner, 1 M. & W. 343, evidence of mercantile usage was admitted, 
that a bought note of goods to be delivered from “ the Speedy or Charlotte, expected 
to arrive” — and a sold note of the goods u ex Speedy and Charlotte to arrive” — 
meant the same thing, and that the seller had the option to deliver the goods from 
either vessel. 

For other cases of usage relative to mercantile contracts, tee post, p. 556, etseq. of 
the text Also Gabay v. Lloyd, 3 Barn. &. Cress. 793. Blackett v. Royal Exchange 
Assurance Co. 2 Cromp. & J. 249. 

Bills of exchange and notes are no exceptions to the rule in regard to usage. (See 
note to Yeates v. Pim, 1 Holt, 95.) Accordingly, a custom among banks in the 
District of Columbia, to demand payment on the fourth day after a note became 
due, was allowed to be shown in an action against an endorser, and lie was held liable, 
though by the settled rules of the common law, he would have been discharged by 
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reason of failure to make demand on the third dav. (Renner v. Bank of Columbia, 
9 Wheal. 5SI. See also Bank of Columbia v. Magruder’s heirs, 6 Harr. & John. 
17*2.180. Bank of Washington v. Triplett, 1 Peters* Rep. 25. Mills v. United 
States Bank, 1 1 Wheat. 431.) See further as to usages at particular bank'*, Kenne- 
beek Bank v. Page, 9 Mass. Rep. 15?. Kennebeck Bank v. Hammatt, id. 159. 
Widgerv v. Mini roe, 6 id. 449. Weld v. Gotham, 10 id. 366. Blanchard v. Hil- 
liard, Mil. 85. Wentworth v. Chase, id. 87, note. Leavitt v. Sillies, 3 N. Hamp. Rep. 
14, 16, 17. Bank ol Utica v. Smith, 18 John. Rep. 230. Luring v. Gurney, 5 Pick. 
Rep. 16. 

In respect to the quality or character of a usage, admissible to influence the con- 
struction of a contract of any sort, (tor the rule in this respect seems to he the same, 
whether the contract be written or verbal, sealed or unsealed,) it must appear to be 
so well settled, so uniformly acted upon, and of so long a continuance, as to raise a 
fair presumption that it was known to both contracting parties, and that they con- 
tracted in reference to, and in conformity with it. (^ee the cases supra. Also Eager 
v. The Atlas Ins. Co. 14 Pick., 143, 4, per Wilde, J. Snowden v. Warder, 3 Ravvle, 
101, 107. Smith v. Wright, 1 Cain. Rep. 44. Van Ness v. Pacard, 2 Peters’ Rep. 
148. Luring v. Gurney, 5 Pick. Rep. 16. Renner v. Bank of Columbia, 9 Wheat. 
581, 584, 5, et seq. Lawrence v. McGregor, 1 Wright's Rep. 192. Kendall v. 
Russell, 5 Dana, 501. Barksdale v. Brown, 1 Nott & McCord, 517. Barber v. 
Brace, 3 Conn. Rep. 9. Lawrence v. Stonington Bank, 6 Conn. Rep. 529. Pauli v. 
Lewis, 4 Walts’ Rep. 402. Thomas v. O’Hara, 1 Rep. Const. Ct. So. Car. S08. 
Collings v. Hope, 3 Wash. C. C. Rep. 149. Hayward v. Middleton, 3 McCord’s 
Rep. 121.) And whether such is the case with regard to the usage in question, must 
generally he tried like other matters of fact, by the jury, if there be one. (See 
Heald v. Cooper, 8 Greenl. S3. Williams v. Gilman, 3 id. 276. Rusbforth v. Had- 
fiekl, 7 East, 224. Gibson v. Culver, 17 Wend. 306, 7, 8. Van Ness v. Pacard, 
supra.) 

The usage need not be general, i. e. extending over the whole country. It will be 
seen bv the cases already cited, that usages of particular classes, and peculiar to cer- 
tain localities, have been freely received. Many of the cases cited infra will be found 
full to ibis point. Indeed, the doctrine extends to the admission of usage at indi- 
vidual houses, anil offices, provided the usage is brought home to the knowledge of 
the parties in some way, so as to establish that they contracted in reference to it. 
(See Gaba v v. Lloyd, 3 B irn. & Cress. 793; and see the cases supra as td usages at 
banks. Wood v. Hickok, 2 Wend. 501.) 

Its antiquity , moreover, is of no importance, further than as a circumsianee in aid 
of the mam point, which is, to show that the parties knew of the usage, and intended 
to adopt it as the law of their contract. (Per cur. in Thompson v. Hamillou, 12 
Pick. 425, 423, 9. Kendall v. Russell, 5 Dana’s Rep. 503.) 

We frequently meet with general propositions like the following— “ a usage must 
be reasonable” — and “can never he received to contradict a settled rule of law.” 
(See Frith v. Barker, 2 John. Rep. 535. Eager v. The Atlas Ins. Co. 14 P.ck. 141. 
Homer v. Dorr, 10 Mass. Rep. 26. Henry v. Risk, 1 DaN. 265. Bowen v. Jack- 
in, Whnrt. Dig. ed. 1922, p. 252, § 358. Stoever v. Whitman, C Binn. 416. 
Rankin v. American Ins. Co., 1 Hall’s Rep. N. Y. C. P. 619. Brown v. Jackson, 2 
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Wash. C. C. Rep. 24. Winthrop v. The Union In& Co.. 2 id. 9. Barksdale v. 
Brown, 1 Noil &, McCord, 517.) 

Edie v. the East India Company, 2Burr. 1216, will, it is apprehended, be found the 
nucleus of most of this doctrine ; and when considered in reference to the particular 
facts to whicn it was applied, is undoubtedly correct. There, Ld. Mansfield had received 
evidence at nisi prius ol the custom of merchants, that in a case of a bill of exchange 
payable to order, the endorsement was restrictive, unless that also contained the word 
order. At the ha r, on motion for a new trial, he and the other judges concurred, that 
the law being settled, the custom of merchants could not control it; that is to say, 
would not sub ert the luw of the land, as such ; not that the parties might not make 
the endorsement restrictive by special agreement, or, by the customary coufuc of 
some particular business, make an exception in their own case, leaving the gtneial law 
to take its course. But there the )>ill of exchange was drawn in the East Indies, and 
the main evidence came from Bankers in London. Their opinion was allowed by 
Lord Mansfield to overturn a rule ol law which pervaded the whole empire, and in- 
deed the whole commercial world, the court Cowen, J. delivering the opinion, 
Gibson v. Culver, 17 Wend. 308.) Rushforth v. Hadficld 7 East, 2-25, lays down 
the true doctrine. There the court agreed, that evidence of usage was admissible to 
enlarge the rights of carriers. The defendants claimed a lien on the goods carried, not 
only for the price of carrying them in particular, but f>ra general balar.ee due to 
them for previous carriage. The law denies to carriers a claim for a general balance ; 
but a long train of evidence was received, to show that custom, and a particular course 
of trade, among a particular sort of carriers, had overcome the law. The jury found 
against the defendants ; but the evidence was so Imposing ihat they moved for a new 
trial. Chambre, J. who tried the cause put it to the jury, whether the usage was so 
general as to warrant them in presuming that the parties, who delivered the goods to 
be carried, knew of it, and understood that they were contracting in conformity to it; 
if not, the general rule of law would entitle the plaintiffs to a verdict. All the judges 
concurred that a custom of this kind, which is, quoad hoc , to supersede the general law 
ol the land, should be clearly proved, and the interested encroachments of persons enga- 
ged in aparticular trade, watchei with grt at jealousy. None of them disapproved the 
qualifications under which the case went to the jury ; and Lord Ellenborough C.J.,and 
Grose J., put it on the ground of a usage so general, and so uniformly acquiesced in 
for a length of time, that the jury would feel themselves constrained to say it entered 
into the minds of the parties, and made a part of the contract. But all this has no- 
thing to do with the abstract question of competency. Usage, when it goes to change 
the law, isalvvays hard to be made out; yet ifcounsel propose to prove 6uch a usage, 
and think they can establish it, there is, it seems, no rule of law which forbids the at- 
tempt. (Gibson v. Culver, 17 Wend. 305, 307, 8, 9, et seq.) 

The doctrine on this subject has been considerably discussed in South Carolina. 
There, a usage of the river trade, for the carrier of goods to look to the produce and 
consignee, alone, for freight, was set up as a defence to the person who sent them; and 
it was lieKI, that the usage might be proved. Gantt, J. who delivered the opinion, 
conceded that it would be difficult to make out ilm usage in such cases; but that had 
nothing to do with its competency. In respect to the unreasonableness of the usage, 
be said, that “ although at the first blush the custom alleged may appear unreasonable 
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and such as ought not to prevail, this is by no means conclusive that the usage was 
not a good one in law. In such cases recourse is had to artificial and legal reason; 
and thus considered the usage may be shown to be beneficial to the boatmen them- 
selves.” He further observed — “It is competent fora man or a body of men to renounce 
a common law right, if they think proper; and if, in relation to the river trade, either 
from views of interest, on the part of boat owners, or other politic considerations, expe- 
diency has pointed out the propriety, and usage has sanctioned it, then it might 
become the la w by which the contract should be expounded.” (Middleton v. Hey- 
ward, 2 Nott S l McCord 9.) But see Heyward v. Middleton, S McCord’s Rep. 121. 

The fact of a particular thing being sanctioned by usage so general, uniform and 
extensive, as to raise the presumptlou that all who deal in reference to its subject, are 
presumed to have knowledge of the usage, aud to contract in reference to it, would 
seem in itself to be very cogent evidence of its expediency and reasonableness, as it 
respects the class of persons among whom it prevails ; and if not objectionable in any 
other point of view, the simple question should be, is it a usage? (See the observa- 
tions ofCheves, J. in Barksdale v. Brown, 1 Nott &l McCord 521.) 

This accords with the elementary notion as to the origin of’ usages and customs 
generally, in respect to which it has been said, that where the people of a particular 
class or place “ find any act to be good and beneficial, and apt and agreeable to their 
nature, and dispositions, they use and practice it from time to time, and so hv fre- 
quent iteration and repetition of the act, a custom is formed.” (The Case of Tanis- 
try, Davies’ Rep. 97.) Thus the customs of Gavelkind and Borough English have 
grown up, and although contrary to the common law', are allowed to be good. 
(Id. 88.) 

A strong case for showing that a local usage is not necessarily bad, because oppos- 
ed to the general law, is that of Snowden v. Warder, 3 Raxvle’s Rtp. 101. There, 
a usage in Philadelphia for vendors of cotton in that city, to be answerable for defects, 
without either fraud or express warranty being proved, was established, and a vendor 
held liab|e accordingly. This was virtually permitting that class of dealers to abro- 
gate the common law, which else must have applied, and introduce the civil law prin- 
ciple in its stead. 

The result of the authorities, therefore, seems to be, that a particular usage in re- 
ference to the contract in question, may be proved to influence its construction, though 
contrary to some rule of general law; and then it will be a question of fact, triable 
like other facts, whether the parlies contracted in reference to the usage, or not; in 
other words, whether they did or did not intend to adopt the usage, instead of the 
general law, as the rule for interpreting their contract, (aee Gordon v. Little, 8 Ser. 
&, Rawle, 533. Snowden v. Warder, 3 Rawle, 101. Renner v. Bank of Columbia, 
9 Wheat. 581, 594, 5. Jones v. Fales, 4 Mass. Rep. 245. Kenneheck Bank v. Page, 
9 Mass. Rep. 155. Kennebeck Bank v. Hammatt, id. 159. Widgery v. Monroe, 6 
id. 449. Weld v. Got horn, 10 id. 366. W’ood v. Wilcox, 9 Wend. 349. Blanchard 
v. Hillard, 1 1 Mass. R. 85. Middleton v. Hayward, 2 Nott. Sl McCord, 9. Halsey v. 
Brown, 3 Day’s Rep. 346.) See post, notes 974, 975. 

Limitations upon this right, however, do undoubtedly exist; and cases may often 
arise where the court must adjudge the usage absolutely void in itself. If that which 
is thus sought to be incorporated with a contract, would be void, as an express 
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stipulation, the evidence cannot be allowed. Hence, usages sanctioning what is mahm 
in se , or malum prohibitum, are invalid. (Snowden v Warder, 3 Rawle, 107. Bryant 
v. The Commonwealth Ins. Co., 6 Pick. 131.) Usages favoring the taking of unlaw- 
ful interest, and trenching upon ihe policy of the statutes on that subject, are bad; 
(Dunham v. Dey, 13 John. Rep. 44;) though, usage among bankers has been said to 
have sanctioned certain practices which else would have been deemed usurious. (See 
per Savage, C. J. in Bank of Utica v. Wager, 2 Cowen’s Rep. 712, 7t>6. S. C. re- 
versed on error, 8 id. 398.) Usages in restraint of trade aie void; ( [semble , Williams 
v. Gillman, 3 Greenl. Rep. 281 ;) so of usages originating in, and continued by vio- 
lence, oppression and fraud, or contrary to the general good ; and such, it has been 
said, are, (or the most part, those usages and customs which have been adjudged void 
by the English courts, as “unreasons We,” “against common right,” “contrary to 
law,” &.c. Stc. (Davies’ Rep. 89.) A usage sanctioning what is unjust, and against 
good morals, is bad ; e. g. a usage among banks, not to correct mistakes in counting 
money, unless discovered before the person leaves tlie room; (Gallatin v. Bradford, 1 
Bibb’s Rep. 209;) or a custom of mechanics to charge for materials according to 
a standard which would give them pay for materials never furnished; (Whitesides v. 
Meredith, 3 Yeales’ Rep. 318; see Kendall v. RusseH, 5 Dana’s Rep. 501.) So of a 
custom to commit acts of trespass upon others’ property; (Watefs v. Lilly, 4 Pick. 
145;) and a custom of agents to depart from the instructions of their principals. 
(Barksdale v. Brown, 1 Nott & McCord, 517.) A custom of masters to sell the cargo 
of a stranded vessel, without necessity, has been characterized as a usage against 
41 faith and common honesty,” and therefore bad. (Bryant v. The Commonwealth 
Ins. Co., 6 Pick. Rep. 145.) Quere, whether a local usage, exempting proprietors of 
carrier vessels from all responsibility in respect to goods committed to their charge, 
except for injuries arising from the negligence of the master, would not be void, as 
contrary to the general good, and subversive of the interests of trade and navigation. 
(Sec what W88 said by Story, J. in The Schooner Reeside, 2 Sumn. Rep. 574, 5. 
Also per Cowen, J. in Cole v. Goodwin, 19 Wend 272, et seq.) 

It follows, from what has been said, that evidence of usage may be received to vary, 
in some sense, the legal effect of a written instrument. (But see Eager v. Atlas Ins. 
Co. 14 Pick. 144 ; as to what is there said, however, quere.) Prima fade , every con- 
tract is to be understood as containing, in some sort, an implied reference to the gen- 
eral law; but when a state of facts is made out, which rebuts that presumption, and 
shows that the parties intended to adopt a particular usage as the rule of interpreta- 
tion, the latter shall prevail, provided it be such a usage as the parties had a right to 
adopt. But it is obvious, that where the contract itself manifests an intention, either 
directly or indirectly, to exclude the usage, no evidence of it can be received, without 
overstepping the limits of exposition. (See ante, note 943, p. 1394, et seq.) “A custom 
or usage of trade, is only allowable as one mean to arrive at the intention, never to 
thwart or control it. If the stipulations of a contract indicate an intention in the 
obligor, variant from the usage, then should the stipulations prevail ; otherwise, an ob- 
ligation may be imposed contrary to th$ intention, though provided against by the ex- 
press terms of the contract.” (Per Ewing, J. delivering the opinion of the court in 
Kendall v. Russell, 5 Dana’s Rep. 501, 502.) See per Story, J. in Schooner Reeside, 
It Sumn. Rep. 570. 
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What shall be deemed such an expression of intention, inconsistent with the usage, 
as to exclude the latter, is many times a question of considerable difficulty. The 
general rule is clear; no extrinsic evidence of usage can be received to vary, add to, 
or contra Met, the plain sense of the contract, when once properly ascertained. (See 
Mum ford v. Hallelt, 1 John. Rep. 439. Rankin v. The American Ins. Co., 1 Hall’s 
Rep. N. Y. C. P. 619. The Schooner Reeside, 2 Sumn. Rep. 56, and Turney v. 
Wilson, 7 Yerg. Rep 540, stated supra, p. 1411, of this note. Stoever v. Whit- 
man’s lessee, 6 Binn. Rep. 516, stated post, note 974. Turner v. Burrows, 
5 Wend. 541, 547. Parsons v. Miller, 15 id. 562. Snowden v. Warder, 3 Rawle, 
107. Yeates v. Pim, 2 Marsh. Rep. 141. Holt’s Rtp. 95, S. C. Blackett v. 
Royal Exchange Assurance Co., 2 Cromp. & Jer. 244. See ante, note 954, p. 1397 ; 
also post, notes 974, 5.) But the application of it depends so much upon particular 
forms of expression, and terms in the contract, which may happen to strike different 
minds in different ways, (see ante, note 948, p. 1386, 7) as well as upon various collateral 
and extrinsic circumstances, that it is not extraordinary to find learned judges disagree- 
ing somewhat on this point. That disagreement, as we have seen, is most strikingly 
apparent in those cases where usage has been invoked to supersede some rule of general 
law. Then the presumption that the parties contracted in reference to the general 
law, must be overcome, before the usage can be applied ; and very slight indications 
of intent, appearing in the instrument, have been seized upon as corro bo rating that 
presumption, to the extent of excluding the usage altogether. This is illustrated by 
many of the cases supra. 

In Eager v. Atlas Ins. Co., 14 Pick. Rep. 141, it was held to be the general law, as 
to insurance of vessels, that in adjusting a partial loss on a ship which has been re- 
paired, the proceeds of the old materials not used in the repairs are first to he de- 
ducted. The underwriters claimed, in virtue of a local usage at Boston, (the place 
where the policy was made,) that they had the right of deducting one third new for 
old. I roin the gross amount of the expenses of repair. The policy was according 
to a form which had been recently adopted by all the insurance companies at 
Boston, and contained an express reference to certain usages of the Boston insurance 
companies ; hut none in respect to this. There were some stipulations, moreover, in 
the poliev, touching partial losses, which, however, were aside of the point designed 
to be established by the usage. Another fact adverted to by the court, was, that the 
question as to the general law had been settled in New-York years before the present 
policy was under-written, and for some time before had been pending in Massachu- 
setts for decision. (Id. 144.) “From these, and other circumstances,” the court said, 
“the presumption is strong that the parties did not treat, as to the mode of adjust- 
ment, on the basis of usage, but on that of the existing law, however it might be 
deci led. When the contract refers to the customs and rule* of insurance in Boston, 
and specifies how far they shall constitute part of the contract, it must he inferred 
that the parties did not intend that it should he affected thereby beyond the extent 
specified; especially as the form of the policy was no doubt settled with great care 
and deliberation.” (Id. 144, 5.) These considerations were deemed quite sufficient to 
eettje the question of usage ; hut another was added, viz.: that the contract being 
one of indemnity, and the mode of adjustment contended for by the under-writers 
being one which would deprive the insured of a full indemnity, the usage was op- 
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posed to the essence of the contract . (Id. 145.) See as to the mode of adjustment in 
such cases, according to ihe general law, Byrnes v. National Ins. Co., 1 Cowen’s 
Rep. 265; Brooks v. Oriental Ins. Co., 7 Pick. 259; see also the opinions of Messrs. 
Nichols, Phillips and Jackson, Amer. Jurist, voL 5, pp. 252, 262, and vol. 6, p. 45, to* 
gether with the authorities cited. Where a brick yard was let to H., by £. and L., 
the owners, under a contract that H. should make hricks in the yard, hire the work- 
men, &c., give in his time and services, anil pay a certain sum lor every 1000 hricks 
made, as rent ; E. and L. stipulating that they would attend to selling the hricks, pur- 
chasing the mUerials, collecting the bills, &c. ; the parlies to share the profits and loss, 
equally, and E. and L. to have the right to retain the bricks or money collected, in 
their possession, to the amount of all sums, &c. advanced by them from time to time 
to H. ; held, that the bricks made under lliecoutract were the joint pmperiy of the par- 
ties, and such being the plain intent expressed, evidence of a usage tending to vary the 
effect of it in such a way as to show that H. had no property in tlie bricks, hut only a 
claim to a certain share of the profits, was inadmissible. (Macomber v. Parker, 13 
Pick. Rep. 175.) In Keudall v. Russell, 5 Dana’s Rep. 501, the plaintiff sued to re- 
cover lor laying brick in a huilding. The covenant under which lie performed the 
work, hound him to lay as many brick as the defendant might need to complete the 
building; for which the defendant bound himself to pay a given sum per thousand , 
for each thousand brick laid . Ou the trial, the plaintiff claimed to recover according 
to a local custom. allowing the quantity of brick laid to be ascertained, by assuming, 
as n husis of calculation, that the whole was solid work, and not regarding openings, 
such as doors, windows, &c. The court held the terms of the contract plainly ex- 
pressive of a different intent, viz: that the plaintiff should be compensated only for 
the brick adnally laid, and so the usage ras inadmissible. (See also Whitesides v, 
Jtferedith, S Yeates’ Rep. 318.) 

There are various usages of trade and commerce, wh’ch have been so often proved 
as matters of fact, and have so far incorporated themst Ives with the general law, dial 
courts will judicially recognize them. (See Conseqna v. W tilings, 1 Peters’ C. C. 
Rep. 230. Snowden v. Warder, 3 Rawle, 105 Wilcox v. Wood, 9 Wend. 349. 
United States v. Horrendo, 6 Peters’ Rep. 715. Thomas v. O'Hara, 1 Rep. Const. 
Ct. So. Car. 306.) But particular usages, such as those of which we have been 
speaking, must be proved specially. And the circumstances of the usage being prima 
facie “ ii nreasona hie,” “against the general law,” “restricted within very narrow 
limits,” of comparatively “ recent origin,” &, c. 8tc., always come in to enhance the 
difficulty of showing that the parties contracted in reference to it, and intended to 
make it the law of their case. (See Gibson v. Culver, 1 7 Wend. 307, 8, 9. Wilcox 
v. Wood, 9 id. 349. Middleton v. Heyward, 2 Nott &. McCord, 9. Gordon v. Lit- 
tle, 8 Ser. & Rawle, 535. Eager v. Atlas Ins. Co., 14 Pick. 143, 4. Snowden v. 
Warder, 3 Rawle, 105. Thomas v. O’Hara, 1 Rep. Const. Ct. So. Car. 306. Fur. 
pis v. Hone, 8 Wend. 266. Allegre’s adni’r v. The Maryland Ins. Co., 2 Gill & 
John. 136.) And perhaps this is the sense in which many cases a-e to lie under- 
stood, which lay down the proposition that a usage , to be obligatory , must be cer- 
tain, uniform , reasonable , and sufficiently ancient to be generally known , &c. (See 
jthe case of Kendall v. Russell, 5 Dana’s Rep. 501, and what is said at p. 503, 4.) 

When the question is of a custom or usage, and it is not known to those, who, 

Vol. I.* 178 


Digitized by ^ooQle 



1418 


Of the Admissibility of Parol Evidence [Ch. 10. 

from their business and connexions have the best means of knowing it, ignorance of 
it is, in some sense, positive testimony of its non existence. Thus, suppose the 
question to be as to the existence of a usage of trade in a foreign port, according to 
which the rights of parlies are to be decided — and that there are two foreign wit- 
nesses, both merchants belonging to the place, and dealing in the same business, one 
of whom testifies in support of the usage, and the other is ignorant of it ; in such 
case it seems the usage cannot be said to be proved ; especially if other merchants 
from the place are in court and not called on. (Per Parker, C. J., in Parratt v. 
Thatcher, 9 Pick. 426, 431.) The fact that the usage has been resisted by some, 
and those insisting upon it, or others of the same class, consenting to a qualification 
or abandonment of it in consequence of such resistance, may be quite material on 
the general enquiry. (See Kendall v. Russell, 5 Dana’s Rep. 501, 503, 4.) 

There is a distinction between enquiring of a witness for the common understanding 
as to the effect or import of a contract, susceptible of a clear interpretation, and evidence 
of custom or usage. The latter is admissible, if at all, as a means of interpreting 
the sense in which the parties understood the language in question; while the former 
may only show the understanding of others, which is immaterial, unless it be also the 
understanding of the parties. (Pauli v. Lewis, 4 Watts’ Rep. 402, 403.) So, sem- 
ble, as to the general un lerstanding of the country in regard to the sense of particu- 
lar words, easily understood; ei. g. the word acre, in a land contract. f (Id. 403, 4 ) 
See ante, note 948, p. 1388, as to direct evidence of what a party declared he meant 
by a term prima facie unmeaning. 

A question arose at nisi prius, as to the meaning of the word “cargo,” in reference 
to a ship, and whether it included the whole loading; the counsel cited Sergeant 
v. Read, 2 Strange, 1228, to show that it did ; and he was referring to Eruick’s Dic- 
tionary, when he was interrupted byTindal, C. J., who said — “It is a question of 
mercantile construction. You had better lay aside your dictionary, and appeal to the 
knowledge of the jury ; for, after all, the dictionary is not authority.” (Houghton v. 
Gilbart, 7 Carr. & Payne, 701.) 

There is another class of cases, where a more direct enquiry must be allowed as 
to the meaning of writings. Those hitherto considered, relate mainly to instances 
where the judge is supposed capable of assigning to the words some signification, 
without the necessity of resorting to extrinsic evidence. If the contents of an in- 
strument, however, are utterly unintelligible in themselves, either from being written 
in characters which are difficult to be decvphered, or in a language which the court 
does not understand, &c., the propriety of enquiry aliunde is still more apparent. 

In the progress of the arts, and the ever changing pursuits of mankind, new terms 
are daily devised among artists and others, in whose peculiar departments they are 
used, and when not understood, there can be no rational objection to admit the evi- 
dence of persons conversant with their meaning, to expla n them. (See per Chan- 
cellor, in Sleight v. Hartshorne, 2 John. Rep. 542.) In a case where a sculptor gave 
by his will, all his “ b inkers,” evidence was allowed to show that “ bankers” meant 
solid pieces of wood, on which were placed blocks of marble about to be worked. 
(G iblet v. Beechey, 3 Sim. 24. See S. C. more fully reported, Wigramon Extr. Ev. 
139, et seq.) In the same will, the word “ mod” was found, and liberty was given for 
trying to ascertain its meaning by the evidence of persons generally conversant with 
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the subject matters to which the will related. (See this case, ante, note 948, 
p. 1889; also see Mechanics 1 Bank v. Bank of Columbia, 5 Wheat. 386.) And as a 
general rule, if a parly has expressed himself in terms, with which, as a member of 
a particular trade, he is familiar, but which are not understood by the court, the evi- 
dence of persons acquainted with the meaning of such terms is admissible. (Wig- 
ram on Exlr. Ev. 35. Attorney General v. The Glass Pi ite Co., 1 Anstr: 39. Smith 
v. Wilson, 8 Barn. & Adol. 729. Richardson v. Watson, 4 Barn & Adol. 787.) 

So if the hand writing in an instrument is obscure, and difficult to be read, the 
evidence of persons skilled in decyphering writing is admissible, to shew what the 
writing is. (Masters v. Masters, 1 P. Wms. 425. Norman v. Morrell, 4 Ve9. 769. 
Goblet v. Beechey, supra. Armstrong v. Burrows, 6 Watts 5 Rep. 266. Remon v. 
Hayward, 2 Adol. k. Ellis, 666.) 

And if a foreign language is used, persons acquainted with it may be called. (See 
Armstrong v. Burrows, 6 Watts 5 Rep. 266, 263. Wigram on Extr. Ev. 34. Wush- 
toff v. Dracourt, 3 Watts 5 Rep. 240.) So of provincialisms; they may be explained 
by persons residing in the same district. (Gresl. Fq. Ev. 199.) 

A case of a somewhat novel aspect, apparently involving the principle of some of the 
preceding ones, arose in Kentucky, on a prosecution under the statue against duelling. 
The indictment was for sending a challenge in the form of a letter, as follows: 

“ July 2nd, 1888. 

“I am in receipt of yours of this date, declining one of the demands made ofyou in my 
“ card of the 29th. Tou will now afford me the satisfaction which is due from man to 
“ man, under similar circumstances. 

Respectfully, HENRY C.POPE. 

Mr. George D. Prentice. 

“P. S. My friend Mr. Allen is authorized to make any arrangements necessary. 

H. C. P .” 

The indictment set out the letter, and alleged that the meaning and intent was, a 
challenge to fight with deadly weapons, to wit : with pistols. The defendant demur- 
red, and thus presented the question substantially whether it was competent, for the 
prosecutor to show, by extrinsic evidence, that the letter meant a challenge to fight in 
the manner averred. The court ofappealsheld in the affirmative, sustaining the indict- 
ment. They said, the court could not judicially know the “technics of duellists,” nor 
be presumed to possess a judicial knowledge respecting the accustomed etiquette and 
and forms observed in negotiations preliminary to those beligerent interviews erro- 
neously denominated affairs of honor — that when the parties interchange written com- 
munications, if neither can be convicted unless those documents literally import a chal- 
lenge or an acceptance to fight in single combat with deadly weapons, the statue 
would become a mere brutum fulmen , without any practical efficacy ; that the writings 
constitute only one species of evidence, which may be explained or applied, or aided 
by oral evidence ; and that, so far as the court could know, witnesses might be atfle to 
prove that the challenge was or Should have been understood to be a challenge to 
fight with pistols, or with the usual weapons, and that pistols were the customary 
weapons among duellists. (Commonwealth v. Pope, 3 Dana, 418.) See further 
Commonwealth v. Rowan, id. 395. Commonwealth v~Hart, 6 J. J. Marsh. 119. 
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It may be well to observe before concluding this note, that though it is generally the 
province of ilit* court to construe instruments, where the meaning is to be collected from 
the instrument without the aid of extrinsic evidence ; yet in ensrs like those above 
considered, where the meaning is to be judged of by laets aliunde in connection with 
the written language, very much must be left to the jury. It has been laid down, as 
to such cases, that the roust ruction is “ usually matter of fact for the jury.” (Per 
Williams J. in Jennings v. Sherwood, 8 Conn. Hep. 127;) that “ an admixture uf parol 
with written evidence draws the whole to the jury.” (Side well v. Roberts, 1 Peimsvlv. 
Rep. 386. per Gibson C. J., citing Welsh v. Dusnr, SBmn. 377, Denison v. Wurtz, 
7 Ser. &. Rawle, 872, Moore v. Miller, 4 id. 279, Watson v. Blaine, 12 id. 131, 
Overton v. Tracy, 14 id. 311, Brown v. Campbell 1 id. 176. Also see Wharf v. 
Howell, 5 Binn. 499.) her further, Ettirg v. United States Bank, 11 Wheat. R. p. 
59, and Goddard v. Pratt, 16 Pick. 412, from which it seems more accurate to say, lhat 
the point of rc rstn c-tion is for the jury, under pioper din ctiuna fr« m the court. 
Where the writing is illegible,. or obscure, the question what the letters really are, is 
a mat ter of fact to be decided by the jury. (Armstrong v. Burrows, 6 \\ atts’ Rep. 
266.) Bui see Remoti v. Hayward, 2 Adol. & Ellis, 666, which seems the other way. 
Further as to S. P. see Jackson, ex dem Swain, v. Ransom, 19 John. Rep. 107. 


NOTE 958— p. 547. 

We have seen by many examples in our preceding notes under this head, that there 
is hardly a conceivable case where it may not be said, that the writing refers to some- 
thing extrinsic for the ascertainment of the object, person, or subject matter intended. 
The reference is either express , as to names, monuments, lines, or other descriptive or 
identifying circumstances railed for; or it is implied , as, to the circumstances sur-. 
rounding the author uf the instrument, and presumptively present to his mind at the 
time he made it, but in respect to which the writing is entirely silent. Many cases 
belonging to both classes, a^e adverted to in onr next preceding note. 

Upon flie same principle, where one writing refers to another, either tacitly or ex- 
pressly, both are to be construed together; anil one may correct an erroneous des- 
cription contained in the other; or even vary, or add to, as well as explain it. Thus, 
if a patent refer to a plat annexed, and if; in the plat, a water course be laid down as 
running ihrougli the land, the tract must be so located as to iuclude the w'ater course, 
and to conform as nearly as may be to the plat; though the lines run do not agree 
with the courses and distances mentioned in the patent; and though neither the certi- 
ficate of survey, nor the patent, calls for the water course. (Mclver’s lessee v. Walker, 
4 Wheat. 444. See Jackson, ex dem Havens, v. Sprague, 1 Paine’s Rep. 494, et seq.) 
Oiherwise, in an action of covenant against incumbrances, on a deed containing a refer- 
ence to the grantor’s title deed on record, and then adding a full description by metes 
and bounds; such reference may aid in indentifying the lands, hut shall not operate 
\j lim.t the description by metes and bounds. (Harlow v. Thomas, 15 Pick. 66 
stated pos , note 961.) Further, that two writ ngs thus connected by reference 
may be reaJ and construed as one instrument, see Jackson, ex dem. Lowell, v. Park- 
hurst, 4 Wend. 374. Bliss v. Branham, l J. J. Marsh. 200. Jackson, ex dem. Swain, 
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v. Ransom, IS John. Rep. 107. And see Parks v. The genera! Interest Ins. Co. 

5 Pick. 84, as to when and how far, a written application for insurance may be consid- 
ered in construing a policy. Clearly, expressly referred to in the latter, both should 
be read together. (Id. 87.) 

The reference from one writing to another, may be quite indirect, or by implication 
only. Wh»»re there was a reference in a patent to a map on file, this was construed 
as an implied reference to the field book connected with the map, and the whole con* 
si rued together. (Jackson, ex dem Livingston, v. Freer, 17 John. Rep. 39, able, note 
942, p. 1880.) 

Two writings, executed at the same time, in relation to the same subject matter, 
have, in many cases, been deemed one instrument, with a view to the construction of 
either. That they are contemporaneous, and kindred in respect to subject matter, ia 
frequently inferrible from circumstances appearing in the writings themselves. A 
familiar instance is that of a conveyance of lands or chattels, apparently absoluie, and 
a separate contemporaneous agreement respecting a conveyance by the grantee, to 
the grantor, on payment of a sum loaned, &e. Though neither expressly and di- 
rectly refers to the other, yet, being in fact parts of one transaction, bearing the same 
date, and describing the same lands, the one will often qualify the other, and the whole 
be deemed a mortgage. (See Bennock v. Whipple, 3 Fairf. Rep. 846, 349. Mc- 
Dowell v. Hall, 2 Bibb s Rep. 610.) Otherwise, where they are not simultaneous, or 
parts of one transaction. (Bennock v. Whipple, supra. See Hale v. Jewel), 7 Oreenl. 
Rep. 435. French v. Sturdivant, 8 id. 435. Kelly v. Thompson, 7 Watts 5 Rep. 401* 
404, 5.) And sometimes, where they are simultaneous, the construction may be, that 
the whole, instead of amounting to a mortgage, manifests a defeasible purchase ; and 
then the question how far p irol evidence is admissible to show that a mere security 
or mortgage transaction was intended, frequently arises. On this general doctrine, 
aee 4 Kent’s Comm. 143. Robinson v. Crojjsey, 2 Edw. Ch. Rep. 138, 142, et Seq. 
and the cases there cited. Reading v. Weston, 7 Conn. Rep. 143. S. C. id. 409, 8 id. 
117. Wharf v. Howell, 5 Binn. 499, and see post, note 961. Kerr v. Gilmore, 

6 Watts’ Rep. 405. Colwell v. Woods, 3 id. 138. 

In D.llingham v. Estill, 3 Dina’s R?p. 21, the plaintiff sued for a breach of war- 
ranty of sound nes s, contained in a bill of Rale of two slaves; the defendant pleaded 
that the following writing— “J, Benjamin Estill , (the vendee,) release said Dillingham 
from any responsibility of said negroes , as vtitness , my hand— Benjamin Estill”— waa 
executed simultaneously with the bill of sale, Ac. ; averring, that it was intended as 
an integral part of the bill of sale, and to operate as a defeasance or release of the 
warranty. The court of appeals overruled a demurrer to the plen; holding, that 
however incongruous and extraordinary such an entire contract might be, both wri- 
tings must be construed together, if they were in fact cotemporary. It was argued 
that the writings could not be connected by parol testimony, or by averment mere- 
ly. The court, in respect to this, said— “ It has been decided that one writing cannot 
be connected with another, unless it in some way refers to it. But if that here relied 
on was cotemporaneous with the bill of sale, it can he understood as referring to it 
without any parol proof. For, surely, if a vendor of slaves make a bill of sole with 
warranty, and, at the same time , the vendee deliver to him a writing, stipulating that 
he shall not be responsible for 4 the said negroes the latter agreement, without any 
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extraneous proof, might be understood to refer to the former, and to mean, that the 
vendor should not be responsible on his formal warranty. It would not be inconsistent 
with either of the writings, or with any rule of evidence, to prove that they were 
given at the same time ; and, indeed, as that given by the appellee (the vendee) ha9 
no date, the fact of identity as to date, is far from being intrinsically improbable.” 
(Id. 23.) Even if the date had been different, parol testimony might have been re- 
ceived, it seems, to show that both were executed at the same time. (See the cases 
post, note 973.) 

In actions on promissory notes, writings connected therewith, by direct reference, 
or necessary implication, are admissible by way of showing it conditional, &c. (See 
Davlin v. Hill, 2 Fairf. Rep. 434. Hunt v. Livermore, 5 Pick. Rep. 395.) And pa- 
rol evidence, consistent with the material pans of the two writings, and tending to 
connect them, seems allowable. (See the cases, supra. Also Hey wood v. Perrin, 10 
Pick. 228. And see further, post, note 977.) 

The date and subscribing witnesses of two writings being identical, the court pre- 
sumed one to be the consideration of the other, nothing appearing on their lace to 
counteract that presumption. (Aldridge v. Birney, 7 Monroe, 344, 347.) 

But though one writing may go to qualify, vary, and control another, in cases like 
those above noticed, it is not to be inferred that cither the one, or the other, or both, 
after being connected, can be subjected to the influence of parol evidence, any farther 
than if they constitituted, in fact, an entire instrument, and were written on the same 
piece of paper. (See the foregoing cases; also Hey wood v. Perrin, 10 Pick. 228; 
Wharf v. Howell, 5 Binn. 499.) Accordingly, where a deed and separate agreement 
were construed to import an absolute sale; held, that parol evidence to show that a 
mortgage was intended, could not be recceived. (Reading v. Weston, 8 Conn. Rep. 
177. S. C. 7 id. 143, 409.) See post, note 961. So, where they import a mortgage, 
parol evidence is inadmissible to show that an absolute sale was intended. (Gumsey 
v. Palmer, 7 Wend. 248, stated post, note 961.) 

As a general rule, all cotemporary or prior parol stipulations between the parties, 
are to be regarded as merged in the written contract, and cannot be given in evidence 
with a view of varying its import. But where there is a direct reference in the wri- 
ting to a verbal agreement, the latter may be proved, even though the effect of it be 
to add material terms and conditions to the writing. Accordingly, in Pennsylvania, 
in an action of debt on a bond conditioned for the payment of money, upon which 
there was an endorsement referring to an agreement between the parties to it, with- 
out stating what the terms of the agreement were; held, that the defendant might 
give parol evidence of the agreement, in order to show that it was the understanding 
of the parties that the bond should not be collected. (Commissioners v. McCalraont, 
S Pennsvlv. Rep. 122.) So if a note refer to a verbal condition agreed upon, without 
showing what the condition is, it may be proved by parol. (Couch v. Meeker, 2 
Conn. Rep. 305.) 

A distinction not frequently adverted to, but well founded in principle, should be ob- 
observed in the application of this doctrine of reference to words,\ bet ween such con- 
tracts and instruments as are required to be in writing, and those which may be good 
without writing. In respect to cases of the latter class, a reference to words is allow- 
able. And such a reference in cases of the former class, when made merely as a mode 
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of describing or defining what is meant by the writing, is not, it seems, objectionable, 
and the words may be proved. Such appears to be the result of Sanford v. Raikea, 
stated in the text, where the reference was to an antecedent verbal order of the tes- 
tator, in respect to cutting trees. Sir W. Grant expressly said, it was like a descrip- 
tion of an estate by reference to the circumstance of occupation. (See the text, p. 
646, 7.) But how would it be in case of a reference to some foreign parol expression 
of intention ; such intention not being in the writing? Clearly, the reference would 
be null and void, unless the case was one not within the statute of frauds, or where 
the iiitention might legally be manifested without writing. This view is sup- 
ported by Molineux v. Molineux, Cro. Jac. 144. There, a testator, by his will, 
gave to his three children, certain rents and annuities by the description, “ such seve- 
ral annuities, or annual rents, as are expressed in several writings, signed with my 
hand, and sealed with my seal, according to the true meaning of said writings.” Iq 
a special verdict, the jury found of what rents and annuities he had signed and sealed 
writings; and it was held, that they passed under the will. The court said it was a 
good devise in writing of the rents themselves, for it refers to the writing, whatever it 
is, as if it were specially limited in the will. And they said that upon this reason, in 
Fairfax’s case, it was resolved by the opinion of the chief justices, and the counsel of 
that court, that where one makes a deed of feoffment to divers uses, and makes no 
livery, and after, by his will, devises the lands to such persons, and “ in such manner, 
as he appointed by his deed of feoffment,” it was a good devise of the land. But 
they all held, that a will cannot refer to words only without writing. 

Where an agreement or disposition of properly can only operate by writing, an in- 
strument referring to another must describe it so clearly, that, by the description, it 
may be identified. For, to allow parol evidence to connect two instruments together, 
where there is no reference to a foreign instrument, or where the description of it is 
insufficient, would be to give it an effect independent of the writing, and contrary to 
the provisions of law which require the whole to be in writing. (See Brodie v. St. 
Paul, 1 Ves. Jun. 330. Smart v. Prujean, 6 Ves. 566. Coles v. Trecothick, 9 id. 
249. Boydell v. Drummond, 11 East, 153. Per Holroyd, J., in Ken worthy v. Scho- 
field, 2 Barn. & Cress. 948. Clinan v. Cooke, l Scho. & Lef. 22. Tawney v. Crow- 
ther, 1 Bro. C. C. 161, 318, Givins v. Calder, 2 Dess. Eq. R. 188. Parkhuret v. Van 
Courtlandt, 1 John. Ch. Rep. 273. S. C. on appeal, 14 John. Rep. 15.) 

But this rule is not to be so interpreted as to exclude evidence for the purpose of 
applying the terms of the reference ; in other words, evidence tending to show what 
the reference means. The description must be compared with the instruments to 
which it may possibly refer ; if the description is in some respects erroneous, the er- 
roneous part may be rejected, agreeable to the doctrine falsa demonstration &c. ; 
in short, the reference is to be dealt with as you deal with other descriptions, in apply- 
ing them to the object or subject intended. In Hodges v. Horsefall, 1 Russ. 6c Mylne, 
1 16, an instrument, purporting to be an agreement for a lease, contained a clause for 
the erection of additions, according to a plan agreed upon; it appeared that three 
distinct plans existed for making the additions alluded to; and an objection was made 
that parol evidence was inadmissible to determine what plan was meant. Lord Lynd- 
hurst, in giving judgment, said— “I am of opinion, on the authority of all the cases, 
and especially the case in 1 Scho. 6c Lef. 22, where Lord Redesdalc has considered 
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the subject very fully, that, as the written agreement refers specifically to a plan, if 
there be pa n>l evidence clear and satisfactory, to identity the particular plan, that 
evidence may be properly admitted for the purpose of so identifying it.” See aUo 
Saunderson v. Jackson, 2 Bos. & Pull. 238,239, and the observations of the Lord 
Chancellor in Dillon v. Harris, 4 Bligh, N. S. 343. In Shortreede v. Check, 1 AdoL 
&, Ellis, 57, assumpsit was brought upon a guarantee, in which t he consideration was 
was stated in the Pillowing form : “ You will be so good as to withdraw the promis- 
sory nole; and I,” &c! A promissory note, payable to the plaintiff, and mode by 
the defendant’# son, was produced on the trial, by the plaintiff, and no evidence was 
given of the existence of any other note. A motion was made for a new trial, on the 
ground that the description of the note was not sufficiently explicit to ascertain what 
nole was meant, without the admission of parol evidence. Held, that there being no 
evidence of any other note to which the agreement could apply, the one produced was 
to be regarded as that intended, and so the agreement was held sufficient within the 
Statute of frauds. Had it turned out that there were two notes, there might liave 
been a difficulty, it was said, in explaining which was meant. 

Where a mortgage of chattels purported on its face to have been given to secure 
the plaintiff for his liability on a note given to A., the date of win: h was specified, and 
the amount, but the one produced on the trial by the plaintiff, though agreeing with 
the description in other respects, varied from the amount specified, (the one describ- 
ed being lor $ *36, and the one produced for $256 ;) held, that the plaintiff m ght 
show that the note produced was the only note he had signed as surety lor the mort- 
gagee, and so identify it as the one intended by the description. (Johns v. Church, 
12 Pick. Rep. 557.) In Pennsylvania, where there was a reference in an assignment 
to a note, describing it by its date, amount, lime of payment, the name of the maker, 
and the person in whose favor it was drawn; held, that the testimony of (lie assignor, 
showing that to note drawn in favor of the person named ever existed, but that an- 
other nole, drawn by such person, and corresponding with the description in other 
particulars, did exist, and that this was the one intended, was admissible. (Commer- 
cial Bank v. Clapier, 3 Rawle’s Rep. 335.) This case, however, seems to go on the 
equity doctrine of correcting mistakes, which power is exercised in that state by 
courts proceeding, inform at least, as courts of law. Hence, direct evidence of in- 
tention, as an independent fact, was perhaps proper. (See ante, note 948, p. 1387, 8.) 
In Vermont, ejectment was brought by one who claimed fn virtue of a mortgage, 
purporting to have been given to secure a note of $440. The plaintiff produced a 
note “agreeing with the one described,” except that the sum was $449, instead of 
$440. He then proposed to prove by parol, that the “ note produced was the one 
intended to have been described;” and that the variance was through the mistake of 
the scrivener. The court rejected the evidence, and directed a verdict for the de- 
fendant ; and the decision was afterwards sustained on review. (Edgill v. Stanford, 
3 Verm. Rep. 207.) The suit was in a court of law, and the evidence offered was de- 
signed obviously to show mistake, or intention as an independent fact ; as such, it was ir- 
relevant to the point of interpretation. (See ante, note 948, p. 1384, et seq.) It might 
have l>een held otherwise, perhaps, had the evidence proposed been of circumstances 
collateral to the question of intent, and had the reference to the note been sufficiently 
descriptive of the one produced, to have enabled the court to see, by the aid of such 
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evidence, that this was the one intended, notwithstanding the falsa demomtratio as to 
the amount. (See the cases ante, notes 840, 842.) The doctrine of inaccurate descrip- 
tion, however, was not expressly adverted to in either of the above cases. Johns 
v. Church, supra, which seems a fair case for the application of it, proceeded appa- 
rently and principally upon the ground that the evidence adduced was intended to 
rebut the presumption of fraud, or of payment and discharge, which the defendant, 
(who was a sheriff, and had seized the chattels under an attachment against the 
mortgagor, in favor of a creditor,) was striving to avail himself of, to defeat the 
mortgage. But see as to the mortgagees right to give such evidence, on this ground, 
post, p. 552, 3, of the text, and note 972. 

That the rule fdtta demonstrate non nocet may be applied in such cases, if the 
description be sufficient after rejecting the erroneous part, take for illustration the in- 
stance of a sheriff’s deed, referring to the execution under which he sold. There, 
though the execution be misdescrihed in respect to some particulars, yet if it is true 
in the main, you may reject the erroneous part, when the facts shown aliunde require 
it, and give effect to the residue. (See per Walworth, Chancellor, in Jackson, ex 
dem. Webb, v. Roberts’ ex’rs., 11 Wend. 427. Jackson, ex dera. Hill, v. Streeter, 
5 Cowen’sRep. 529. Jackson, ex dera. Martin, v. Pratt, 10 John. Rep. 381. Den, 
ex dem. Hattan, v. Dew, 8 Murph.Rep. 252. Jackson, ex dem. Withered, v. Jones, 9 
Cowen’s Rep. 182. Humbert’s lessee v. The Methodist Episcopal Church, 1 
Wright’s Rep. 213.) How far these recitals may be varied or contradicted by parol, 
aee post, note 961, p. 1430. 


NOTE 959— p. 547. 
See ante, note 954, p. 1396, et seq. 


NOTE 960— p. 548. 

See ante, note 920, p. 1340, 1, and 2 R. S. p. 64, of 1st ed. and p. 8 of 2d. § 42, et 
seq., as to the making and revoking of wills in New-York. 

We have seen ante, note 940, p. 1376, that the case of Beaumont v. Fell, where an 
intention different from the one expressed was allowed to be shown, proceeds upon 
an assumed distinction between a legacy and a devise. We saw in the same connec- 
tion, that it had been cited and used by learned judges in total disregard of that dis- 
tinction. So far, unquestionably, they were right, whether the omission to notice the 
distinction arose from accident or design. The text, at the page to which the present 
note relates, shows that such a distinction would trench directly upon the policy of the 
English statute of wills. (See Milner v. Milner, 1 Yes. 106, and other cases cited 1 
Story’s Eq. 191, note (2.) Also Wigram on Extr. Ev. 92, 3, et seq.) 

The courts in this country, as well as in England, have undoubtedly been misled 
in a few instances by Beaumont v. Fell, and other kindred anomalies. In the main, 
however, the broad line which seperates between simple interpretation of x shat is in 
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the instrument , and direct evidence of intention , independent of the instrument, has 
been quite steadily kept in view. (See ante, note 948, p. 1884, et seq.) 

In respect to wills, perhaps enough has been already said, in the note just referred 
to, and various other notes under the preceding section of the present head, to show 
when extrinsic evidence is admissible, and when not. The lattter class of instances, 
however, belong most appropriately to the section we are upon, and a few additional 
observations in respect to them may be useful. 

In general, if the terms used in a will are, in respect to extrinsic circumstances, 
capable of being satisfied according to their plain, ordinary, and popular sense, (see 
ante, note 952, p. 1395,) parol evidence to prove that the testator intended to use 
them in either a more limited or enlarged sense, is inadmissible. (See ante, note 944, 
p. 1382, 3.) Thus, in Hand v. Hoffman, 3 Halst. Rep. 71, land devised was describ- 
ed as tf all that part of cedar swamp, to the eastward of the aforesaid run and branch 
below said saw mill held, that extrinsic evidence tending to show that the testator call- 
ed a portion of his cedar swamp eastward of the run and branch, and below the mill, his 
prist mill tract , and thus exempt it from the devise, could not be allowed. Here, the 
testator had a cedar swamp, corresponding with the description, i. e. lying east of the 
run, &c., and below the mill ; and, therefore, evidence going to show that he intend- 
ed to devise only a part of it, when he had expressly said all , &c., would tend to abridge 
the natural import of the terms used. It was not denied but that evidence of the sit- 
uation and circumstances of the testator and his properly, was admissible ; but that 
disclosed no ambiguity ; indeed, it only showed that there was a fair subject matter, 
upon which the description might take effect, without doing violence to the language 
used. 

Where a devise was as follows, “ I give, &c., the farm I now occupy” and the in- 
quiry into the circumstances of the testator showed that he was in the actual pos- 
session of lands coming within the description, at the time of making the will; held, 
that oral evidence evincing an intent to pass lands previously leased by the testator 
to A., and then occupied by A., was inadmissible, for that would be not to explain, but 
to show mistake. (Jackson, ex dem. Van Vechten, v. Sill, 11 John. Rep. 201.) See 
Moore v. Jackson, ex dem. Erwin, 4 Wend. 58, 65. 

Where a testator, by the terms of his will, gave his wife the use of his estate dur- 
ing widowhood, remainder in fee to his son ; held, that parol evidence to prove the 
testator intended to give his wife the use of the estate, at all events, till his children 
should become of age, and that, by the mistake of the scrivener, it was drawn other- 
wise, was inadmissible. (Avery v. Chappel, 6 Conn. Rep. 270. Chappel v. Avery, 
id. 31.) See also Farrar v. Ayres, 5 Pick. 404, 409. 

A recital in a will by the owner in fee of lands, that he had conveyed it to D. &c., 
wa 3 construed to import that he had conveyed it in fee ; and held, that parol evidence 
going to show that the testator and D. had frequently declared, that D. was only to 
have a iife estate in the lands, was inadmissible. (Den, ex dem. Colden, v. Cornell, 
3 John. Cas. 1 74.) 

A testator, having real and personal estate, devised his farm to his son, directing in 
terms that he should pay certain pecuniary legacies to other of his children, and then 
added, “ also J. H. is to have $250, also to F. H. $100,” and appointed the devisee 
one of his executors; held, that the direction to the devisee to pay, applied to all the 
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legacies and charged the land ; but not so as to exclude the aid of the personal estate; 
it not appearing on the face of the will, that all the personal property had been be- 
queathed. And though this might be the fact, yet parol evidence could not be re- 
ceived to vary the construction, as it stood on the face of the will. (Tole et ux. v. 
Hardy, 6 Cow. Rep. 333.) 

Where the testator bequeathed “ all the rest residue, &c., of the moneys be- 
longing to his estate, to,” &c. ; held, that there appearing to be moneys , in the popu- 
lar sense of the term, left by the testator, (i. e. gold, silver, or bank bills,) extrinsic 
evidence was inadmissible to show that he intended to include promissory notes, 
bonds, mortgages, or other securities. (Mann v. Mann’s ex’rs., 1 John. Ch. Rep. 
231. S. C. on appeal, 14 John. Rep. 1.) See ante, note 948, p. 1S85. 

And where a bequest to a daughter was of “ the slaves, & c. which the testator 
had put into her possession ;” it appearing that upon the marriage of the daughter, 
several years before the making of the will, the testator had given her a negro girl and 
boy ; held, that slaves hired by the testator to the daughter’s husband fcould not pass, 
and parol evidence to show that they were intended, was inadmissible. (Breckenridge 
v. Duncan, 1 Marsh. Ken. Rep. 50.) 

A testator bequeathed stock in a bank to his two daughters, but directed that the 
stock should stand in the name of the executor till the expiration of the bank’s char- 
ter, he (the executor) to pay the daughters the dividends. Afterward the charter 
wa3 renewed. Yet held, that the expiration of the original charter , existing at the 
date of the will, was meant by the testator; and parol evidence of his declarations, 
showing that he expected the original charter would be renewed, with a view of 
bringing the renewed charter within the intent expressed, was inadmissible. (Barrett 
v. Wright, 13 Pick. 45.) 

Where a devise was to the testator’s “ children,” and it appeared he had children 
of his own, and also step-children ; held, that parol evidence to show that the testator 
meant to include his step-children along with the others, was inadmissible. (Fouke 
v. Kemp’s lessee, 5 Harr. & John. 135.) Semble , however, that had the inquiry into 
the circumstances of the testator resulted in showing that he had no child of his own, 
or only one , the step-children might have taken. (See Gill v. Shelly, 2 Russ. & M. 
336, stated ante, note 957, p. 1404, 5.) 

A devise was of a house, with a reservation as follows — “ Reserving, however, two 
of the rooms of said house, for the use, and during the life of W. I desire that W. 
may have the choice of those two rooms which shall the best suit her, because I de- 
sire that the said W. should be sure of a shelter during the time she may have to live.” 
The will was in French; but the above was conceded to be a correct translation, 
with the exception of the word rooms, which, in the original, was written “ chambres” 
and, as was contended, would confine W.’s choice to two sleeping or upper rooms ; bnt 
it seems to have been'interpreted by the translator, and by the court, as answering to 
the English word rooms. W., after the testator’s death, was required to select the rooms, 
which she did, by taking possession of the two apartments on the first floor, nearly 
equal in value to all the rest of the house ; blit instead of occupying them, she rented 
them out. Various collateral circumstances were admitted (without objection) re- 
specting the situation of the house, and the manner in which it had been used by the 
testator ; e. g. that it wa9 a three story house in the Diamond, on Market Square, in 
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which every house has a front room below occupied as a shop or office — that the 
house had two front doors, one of which opened directly into the front apartment — that 
it was so used by the testator when he made his will — that W. was his house keeper, 
and occupied the other apartment of the house, &c. &c. The question raised, was, 
whether the reservation gave W. an estate for life in the rooms, which she might dis- 
pose of, or a mere easement for her personal use. The former was held to be the fair 
construction; and the right of inferring from the parol evidence a different intent, 
was denied. “ It is desirable,” said the court, “ that such evidence should be avoid- 
ed, that all persons may judge from the face of the instrument itself, of the extent of 
the devise. The modern doctrine is, that where a subject matter exists which satis- 
fies the terms of the will, and to which they are applicable, there is no latent ambigu- 
ity. Evidence is only admitted dehors the will from necessity, to explain that which 
would otherwise have had no operation. In all the cases which have been decided, I 
can find none where parol evidence has been admitted on the ground of a latent am- 
biguity, in a case similar to the present. There is a subject matter to which the de- 
vise applies, and no necessity can be alleged for the admission of parol evidence to 
give effect to this part of the will.” (Wushtoff v. Dracourt, 3 Watts’ Rep. 249.) 


NOTE 961— p. 548. 

There seems to be no material distinction between wills, and deeds of conveyance, 
in regard to the admissibility of parol evidence to ascertain the intention. Deeds re- 
quire particular words in particular cases to express a given purpose; but when that 
requisition is complied with, the rules of construction are, in general, the same; for the 
intention is to be sought for in all alike. (See Wright v. Kemp, 3 T. Rep. 470. 
Wigram on Extr. Ev. 58, note (b.)) 

Hence a court, in the exercise of the office of construction, must, in respect to deeds, as 
well as wills, limit itself to the enquiry — what intention do the words of the instrument 
express? without regard to any intention independent of the words. (See ante, note 
948, p. 1384, et seq.) And the facts aliunde material to the above question being prov- 
ed, no further evidence of that nature can be received; for, in the language of our 
author, “ parol evidence is not admissible to contradict, or vary, or add to, the terras of a 
deed.” (See p. 548 of the text. Also, to the general rule, see Gittings v. Hall, 
1 Harr. & John. 14. King v. King, 7 Mass. Rep. 496. Faw v. Marsteller, 7 
Cranch 29. South Carolina Society v. Johnson, 1 McCord’s Rep. 41. Barkley v. 
Barkley, 3 McCord’s Rep. 269. Hawes v. Barker, 3 John. Rep. 506. Richards 
v. Killam, 10 Mass. Rep. 239. Brown v. Cobb, 10 Lou. Rep. (Curry,) 172. O’Har- 
ra v. Hull, 4 Dali. Rep. 340. Clark v. McMillan, 2 N. Car. Law Repos. 265. Uni- 
ted States v. Thompson, 1 Gall. Rep. 388. Church v. Church, 4 Yeates’ Rep. 231. 
Thompson v. White 1 Dali. Rep. 426. McDermot v. U. S. Ins. Co. 3 Ser. & Rawle, 
607. Howard v. Rogers, 4 Harr. & John. 278. Hale v.Henrie, 2 Watts’ R. 153. Tyrna- 
8on v. Bates, 14 W end. 671 . Moser v. Libenguth, 2 Rawle, 428. Heagy v. Umberger 
10 Ser. &, Rawle, 342. Iddings v. Iddings, 7 Ser. & Rawle, 1 14. McWilliams v. Mar- 
tin, 12 id. 269. Pooser v. Tyler, 1, McCord’s Ch. Rep. 18. Holmes v. Simons, 3 Dess* 
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Eq. Rep. 149. Meads v. Lansing, 1 Hopk. Cb. Rep. 194. Hoffman v. Coster, 2 
Whart. Rep. 453.) 

Where a deed of gift imported an absolute estate in fee in the donee, and was ca- 
pable of being satisfied as such, parol evidence was held inadmissible to show that the 
donor intended to give a life estate only, with a limitation to the defendants. (Pooser 
v. Tyler, 1 McCord’s Ch.Rep. 18.) Nor can it be shown in this way, that, by mis- 
take, one tract was inserted in a deed, instead of another ; (Bell v. Morse, 6 N. Hamp. 
Rep. 205 ;) one course, distance, or monument, instead of another ; (Jackson, ex dem. 
Putman, v. Bowen, 1 Cain. Rep. 358; Milling v. Crankfield, 1 McCord’s Rep. 259; 
Den, ex dem. Osborn, v. Coward, 2 Murph. Rep. 77 ; Hamilton’s lessee v. Cawood, 3 
Harr. &. McHen. 437 ; Linscott v. Fernald, 5 Greenl. 496 ;) or that a description of 
lands as lying “ between A. k B..” was intended to include those termini , or either of 
them ; (Revere v. Leonard, 1 Mass. Rep. 91 ;) or that a straight line called for, was 
intended to be a curved line ; (Allen v. Kingsbury 16 Pick. 235 ; Dogan v. Seek- 
right, 4 Hen. & Munf. 125; stated ante, note 942, p. 1379 ;) or that part of the prem- 
ises described, were intended to have been excepted ; (Jackson, ex dem. Russell, v # 
Croy, 12 John. Rep. 427 ; Harvey v. Newton, 7 Pick. 29 ; Jackson, ex dem. Webb, 
v. Roberts’ ex’rs, 11 Wend. 426 ; Snyder’s lessee v. Snyder, 6 Binn. Rep. 426 ; Lock 
v. Whiting, 10 Pick. 279 ;) or that a deed professing to convey all was intended to 
convey a part only ; (Barkley v. Barkley, 3 McCord’s Rep. 269 ; Paine v. McIntyre, 
1 Mass. Rep. 69; Child v. Wells, 13 Pick. 116 ; Gittings v. Hall, 1 Harr. & John. 
14 ; Beeson v. Hutchinson, 4 Watts’ Rep. 442.) Where T. and E. by their deed con- 
veyed to R. “ all that lot or parcel ofground, situate and lying in Baltimore town , and 
distinguished on the plot of said town by the No. 25, and beginning for the same at” 
&c., describing the land by courses and distances, and adding — “ To have and hold the 
same and every part thereol to the said R.” &c.; it was held, that the entire lot passed, 
although not included within the special description by courses and distances ; and parol 
evidence that it was the intention not to convey the whole lot, but only that included by 
the special description, was rejected. (Buchanan’s lesssee v. Stewart, 3 Har. &> John. 
329.) Seethe cases ante, note 942, p. 1366, et seq. Nor is such evidence admissi- 
ble to show that the person described as grantee was not the one intended ; (Milling v. 
Crankfield, 1 McCord’s. Rep. 262; see Thompson v. Gray, 2 Stewart & Porter 64, 
5 ;) or thata lease reserving rent to A. for his sole use, was intended to be for the benefit 
of another person ; (Jackson, ex dem. Bonqel, v. Foster, 1*2 John. Rep. 488 ;) or that 
a grant of a right of way acroM the grantor’s lands, was intended to give the right 
of going partly across and then coming out at another place on the same side ; (Corn- 
stock v. Van Deusen, 5 Pick. Rep. 163, and see this case, and others, ante, note 954, 
p. 1397, as to the influence of user, and circumstances collateral to the question of in- 
tent, in locating a way obscurely granted.) Where a deed has been executed to se- 
veral, without designating in what proportions they are to hold — they take in equal 
proportions; and parol proof to give a different operation to the deed is inadmissible. 
(Treadwell v. Buckley. 4 Day’s R. 395.) 

A deed of a share in the stock of a manufacturing corporation, imports only a con- 
veyance of the grantor’s incorporeal right in the corporation ; and parol evidence can- 
not be given to show that it was intended to pass his interest as a tenant in common 
in the reality, used by the corporation, but not a part of the corporate property. 
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(Leffingwell v. Elliott/8 Pick. 455 ; See per Shaw Q. J. in Brown Thorndike, 15 id. 
400, 1, stated ante, note 957, p. as to the influence of circumstamstances collateral to 

the question of intent in such cases.) 

It has been held, that parol evidence is inadmissible to contradict a sheriff’s deed 
which statesa sale under a particular execution, by showing that the execution was 
withdrawn after the levy and sale. (Jackson, ex dem. Clowes v.Vanderheyden, 17 
John. Rep. 167. Jackson, ex dem. Feeter v. Sternberg, 20 id. 49.) Query, however, 
where the object is to show that there was no authority to sell in the sherifFs hands at 
the time ; for, in general, the recital of a .power, so far from being conclusive, is not even 
prima facie evidence of its existence, and may be contradicted. (See ante, note 738, p. 
1081 ; per Edmonds and Seward, senators, in Jackson, ex dem. Webb v. Roberts’ 
ex’r«, 1 1 Wend. 430, et seq. See also ante, note 891, p. 1289, 1290, 1, 2.) But where 
the existence of the power recited is shown, so that it might have been acted upon at 
the time, you shall not contradict the deed by parol evidence that the sale was under 
a different power, which would convey a different interest. Accordingly, where se- 
veral executions were in a a sheriff’s hands under such circumstances that he might 
have sold under either or all of them, and the sheriff’s deed stated the sale to have 
been made under all ; held, that parol proof of the sheriff’s having sold a portion of the 
premises under one of the executions, was inadmissible to vary the operation of the deed. 
(Jackson, ex dem. Webb, v. Roberts’ ex’is, 1 1 Wend. 422.) If there were in fact two 
executions, and the deed should state a sale under one only, you could not be allowed 
to vary the operation of the deed by showing that he sold under both. (Id. 427, per 
Walworth, Chancellor.) It may be shown, however, by proof aliunde , that a distinct 
part of the premises was sold on a satisfied execution, and thus the sale, So far, will be 
avoided. (Id. See Jackson, ex dem. Saunders, v. Caldwell, 1 Cowen’s Rep. 622. Wood- 
cock v. Bennet, id. 711.) And evidence aliunde is always admissible by way of apply- 
ing a sufficient, though in some respects erroneous reference, toils proper object. (See 
ante, note 958, p. 1420, 1425. 

Several Massachusetts cases of some interest relate to actions upon the covenants 
in a deed. The defendant conveyed to the plaintiffs all that part of my land and mes- 
suage which I purchased o! J. B. by deed dated October 24th, 1826, and recorded in the 
Plymouth registry of deeds, book 165, folio 19, 20,” defining it by metes and bounds ; 
and covenanted against all incumbrances. The deed from J. B. reserved a right of 
way over 6uch land, for the purpose of taking water from a spring situated in it: 
held, in an action upon this covenant, that the existence of the easement was a 
breach ; that the reference to the deed from J. B. was made to identify the land con- 
veyed, and not for the purpose of limiting or qualifying the estate granted ; and that 
parol evidence that the plaintiff knew, at the time of the execution of the deed, of 
the existence of the easement, expected it to remain, and bought subject to it, was 
inadmissible to control the meaning of the covenant, or in mitigation of damages. 
(Harlow v. Thomas, 15 Pick. 66.) So also in Townsend v. Weld, 8 Mass. Rep. 
146, in an action of covenant against incumbrances; held, that the grantor could not 
prove the grantee’s knowledge of an existing incumbrance through which he had 
been evicted, and agreed that the grantor should not be charged in the event of such 
eviction. See Eveleth v. Crouch, 15 id. 307. Hovey v. Newton, 7 Pick. 29. 

In Pennsylvania, in an action against a grantor for a breach of covenant of gene 
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ral warranty in a deed, it is not competent for the grantor to prove by oral testimony, 
that, at the time he executed the deed, he assigned to the grantee a judgment against 
a third person, which the grantee accepted as his sole security, and agreed never to 
hold the grantor liable. (Collingwood v. Irwin, 3 Watts 5 Rep. 306.) 

In the above cases the grantee’s knowledge of the contemporaneous facts to which 
the proposed evidence related, was held irrelevant, both in respect to the question as 
to what was intended to pass by the deed, and the point of damages. “The inten- 
tion, 55 the court said, in Harlow v. Thomas, supra, “must be ascertained from the 
instrument itself, and cannot be proved aliunde .” Under certain circumstances, how- 
ever, the knowledge of a parly as to contemporaneous circumstances may become 
material, with a view to aright interpretation of the wtrds of the deed, and then it 
is allowed to be shown as a fact collateral to the question of intent. (See ante, note 
948, p. 1392; also Venable v. McDonald, 4 Dana, 336, and other cases stated 
ante, note 957, p. 1401 , 2.) In Leland v. Stone, 10 Mass. Rep. 459, the action was on 
a covenant of seizin, and the state of facts existing at the time, evincing that the 
grantee well knew of the previous conveyance of the parcel which he complained of 
having lost, that he paid nothing for it, and that it was included in the deed to him 
by mistake, was allowed to be shown in mitigation of damages; and his declarations 
subsequent to the conveyance were admitted to establish the contemporaneous facts, 
and his knowledge of them. (Id. 461.) The question was not one of interpretation, 
but of damages; and they depended upon the consideration actually paid for the 
land lost; hence, assuming that the acknowledgment of consideration in the deed 
constituted no estoppel against showing the real facts in that respect, the evidence 
was pertinent. (See ante, note 193, p. 217 ; also post note 964.) And see, in con- 
nection with Ireland v. Stone, the remarks made concerning it in Comstock v. Van 
Deusen, 5 Pick. 166 ; also in Harlow v. Thomas, 15 Pick. 7u,wnere tne distinction be- 
tween the covenant of warranty, and of seizin, in this respect, was directly ad- 
verted to. 

Where a plaintiff sought to make the estate of the defendant’s intestate liable, on 
the ground that the intestate was a joint purchaser of lands with the plaintiff; it ap- 
pearing that the plaintiff, as owner of the whole tract, had, during the intestate’s 
life, sold to the latter one half of it; held, that parol evidence of the joint purchase 
was inadmissible, as contradicting the plaintiff’s act of sale to the defendant. (Walsh 
v. Texada’s Syndics, 7 Mart. Lou. Rep. 231.) 

A mortgage and master’s deed on foreclosure, absolute on their face, cannot be 
controlled or varied in their operation by parol evidence that both were given sub- 
ject to a lease. (Sinclair v. Jackson, ex dem. Field, 8 Cowen’s Rep. 543.) 

In ejectment by a mortgagee, or one claiming under him, held, that the mortgage 
being conditioned for the payment of money, parol evidence of its having been given 
to indemnify the mortgagee as special bail for the mortgagor, and that no damage 
had occurred, was inadmissible. (Jackson, ex dem. Dox, v. Jackson, 5 Cowen’s 
Rep. 173.) Where a chattel mortgage was conditioned.for the payment of $50 and 
interest; held not admissible for the mortgagor to prove that the mortgage was given 
to indemnify the mortgagee against liability on a note of $25, which he had signed 
as surety for the mortgagor. (Patchin v. Pierce, 12 Wend. 61.) In Guernsey v. 
Palmer, 7 Wend. 248, the payee of a note had taken from the maker a deed of lands 
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subject to certain incumbrances, and at the same time executed an instrument agree- 
ing, in case the land should sell for mire than enough to pay the note and satisfy the 
incumbrances and incidental expenses, that he would pay the surplus to the maker ; 
held, that the deed and agreement amounted to a mortgage, and that parol evidence 
on the part of the maker of the note to show than an absolute sale was intended, and 
not a mortgage, was inadmissible. (See ante, note 958, p.1421,2; also Brooks v. 
Maltbie, 4 Stew. & Porter, 96.) 

There are few cases, in courts of law, where, in respect to a deed of conveyance, 
or other instrument, it is allowable to aver or prove what the party intended, as con- 
tradistinguished from what the words of the instrument express. Some instances in 
which such anenquiry is admissible, wereadverted to ante, note 948, p. 1389,etseq.and 
others will be seen in the notes occurring hereafter. It is prrper to notice in this place, 
however, that it has been settled in New- York, contrary to the doctrine which pre- 
vails elsewhere, that a deed of lands, or a conveyance of personal property, apparent- 
ly absolute, may, at law, be shown by parol evidence to have been intended as a mort- 
gage, and treated accordingly; and this, not only as between the parties, but even in 
favor of one party against a stranger, provided the latter has not been drawn in to 
act upon the faith of the instrument being what it imports. (Walton v. Cronly’s 
adm’r, 14 Wend. 63. Gilchrist v. Cunningham, 8 id. 641. Roach v. Cosine, 9 id. 
227. Ring v. Franklin, 2 Hall’s Rep. N. Y. C. P. 1. Champlin v. Butler, 18 John. 
Rep. 169.) But see per Nelson, J. in Patchin v. Pierce, 12 Wend. 61, 64, who ap- 
pears to have thought that such proof was proper in equity only, and upon the as- 
sumption of fraud in the grantee, &c. That view is undoubtedly in accordance with 
the general doctrine in England, as well as a majority of the cases in this country. 
(See the equity cases cited infra, p. 1434, 5, of this note.) In South Carolina, the ques- 
tion arose whether a bill of sale of a slave, apparently absolute, could, as between the 
parties, be shown by parol to have been intended as a mortgage. The court held it 
could not, in a court of law ; though, in equity, such evidence would be proper. And 
they said, that all the decisions in equity went on the ground of fraud ; i. e., semble , 
a fraudulent application of the instrument. (Stinson v. McKeown, 1 Hill’s Rep. 3S7, 
per O’Neall, J. delivering the opinion, and citing O’Harra v. Hall, 4 Dali. Rep. 340, 
and Strong v. Stewart, 4 John. Ch. Rep. 167.) In Kentucky, it has been held, in re- 
spect to a bill of sale, apparently absolute, but intended as a mortgage to secure a 
sum of money, that after payment of the money, the mortgagor’s remedy for the 
property is at law, though the mortgagee still retains the bill of sale; for, under such 
circumstances, the rule of evidence at law and in equity is the same. (Blanchard 
v. Kenton, 4 Bibb, 441. ( But where a sheriff, in virtue of an execution against A., 
had levied on lands, sold by A. to B. by deed absolute on its face ; held, that the 
sheriff could not give parol evidence of the deed being intended as a mortgage, pro- 
vided that the deed was given in good faith, and was not a contrivance to screen 
the property from creditors: (Stanton v. The Commonwealth, 2 Dana’s Rep. 397.) 
“Written instruments are valueless,” said the co.urt, “if they can be thus modified 
by parol testimony.” (Id. 398.) In Maryland, (Bend v. The Susquehannah Bridge 
and Bank Co. 6 Harr. &. John. 128,) the plaintiff sued to recover the instalments due 
on certain shares of stock in their company, alleging the defendant to be the owner of 
the stock in virtue of an assignment by writing, under seal, arnd apparently absolute. 
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from one P., the original subscriber. Among other things, the defendant, on the trial, 
offered to prove that the assignment was intended, not as an absolute transfer, but as 
a mortgage to secure a debt. The court deemed it unnecessary to enquire, how far 
the fact, if it were established, would go to affect the defendant’s liability ; for, they 
said, the evidence was clearly inadmissible, being offered by an immediate party to a 
sealed instrument, to contradict and change the terms of it, for the purpose of defeat- 
ing rights claimed and growing out of that very instrument alone, and with nothing 
to take it out of the operation of the general rule, &c. (Id. 183, 4.) In Connecti- 
cut, the general doctrine was considerably discussed between two towns, W. & R., on 
a question as to the settlement of certain paupers. The question seems to have been, 
whether the ancestor of the paupers had possessed, in her own right in fee, real estate in 
R. to the value of 100 dollars. This depended mainly upon the nature of the deed 
under which the ancestor acquired the property. The deed was apparently absolute; 
but at the time of its execution, another writing was entered into, binding the ances- 
tor to deliver up the deed to the grantor, in case the latter, within three years, “brings 
me (the ancestor) the 800 dollars, with interest that being the exact amount of 
consideration money mentioned in the deed. The court refused to construe these two 
writings as a mortgage, but considered them in the light of a defeasible purchase, as 
they showed no debt to be secured. (See as to this distinction ante, note 958, p. 1421, 
and the cases there cited ;) and the question was raised on two successive trials, (there 
were three in all,) how far parol evidence was admissible to show that a security, and 
not a sale, was intended. The first proposition of R. was, to prove the deed to have 
been designed to cover a usurious loan, and so that it was void. This the court held 
inadmissible, on the ground that strangers (and such was the light in which the towns 
were viewed) could not impeach a deed for that cause. (Reading v. Weston, 7 Conn. 
Rep. 409.) The next time the cause was tried, R. offered to show that the transac- 
tion was one of borrowing and lending, and intended as a mortgage. The court 
held.this testimony inadmissible, on the general rule that parol evidence could not be re- 
ceived tn a court of law, to contradict or vary a written instrument. It was urged 
that though this doctrine would apply as between the parties, R., a stranger, was 
not estopped. As to this, the court said, the exception went no further than to allow 
a stranger to adduce parol evidence with a view of preventing a fraudulent opera- 
tion of the instrument upon his interests ; and the plaintiff (R.) had not suggested that 
any fraud was contemplated or practiced. The court conceded, that in equity it had 
often been decided, that parol evidence is admissible to shew that an absolure deed was 
intended as a mortgage, and that a defeasance was omitted through fraud or mistake. 
" But chancery interposes,” they added, “ because a court of law does not afford a 
remedy.” (Reading v. Weston, 8 Conn. Rep. 117, 120, 1, 2. See S. C. after first 
trial, 7 id, 143.) How far the doctrine in the above case may consist with the exception 
in respect to strangers as recognized in several other cases, will be seen infra. The 
decision, along with those noticed supra, goes to show how widely other courts have 
departed from the ktitudinary notion in New- York, relating to parol evidence for 
the purpose of changing an apparently absolute deed into a mortgage. As to the 
doctrine in Louisiana, see Purdon v. Linton’s ex’re, 9 Lou. Rep. (Curry) 563. 

In Massachusetts, no trust, whether arising by implication of law, or otherwise, 
ean be set up by parol to vary the operation of a deed, apparently absolute ; and this, 
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even as in favor of a creditor or third person, provided no intent to defraud be made oat. 
(Northampton Bank v. Whiting, 12 Mass. Rep. 104. Jenny v. Alden, id. 375. Sto- 
rcr v. Batson, 8 id. 431, 442. Goodwin v. Hubbard, 15 id. 210.) And held, there, 
that the tenant in a writ of entry could not be allowed to show by parol that the 
deed by him to the demandant, in virtue of which the latter claimed, it being appa- 
rently absolute, was intended as a mortgage, or was given upon any other trust, 
though the sole object of the evidence was to rebut the idea of a sale, so as to lay t le 
foundation for proving usury. (Flint v. Sheldon, 13 Mass. Rep. 443 ; and see Hale 
v. Jewell, 7 Green. Rep. 435.) But see Reading v. Weston, supra, and post, note 968. 

In Maine, where both parties in a court of law introduced proof to show that an 
unsealed bill of sale, absolute on its face, was intended as a mortgage, the court acted 
upon it; though, had such proof been offered by one party, and objected to by the 
other, it seems it would not have been received. (See Smith v. Tilton, 1 Fairf. Rep. 
$50. Jewett v. Reed, 5 Greenl. Rep. 96. Hale v. Jewell, 7 Greenl. Rep. 435. Fales 

v. Reynolds, 2 Shepl. Rep. 89.) , 

It would be impertinent to our purpose to enter at large upon the chancery doc- 
trine on this subject. The difference between the rule there, and at law, arises from 
the different jurisdictions exercised respectively by ihose courts. The former has 
ample power to correct mistakes, relieve against frauds, 8tc„ by which written in- 
struments have been prevented from expressing the intent or the parties, and in 
order to the performance of this office, it must of course have the incidental right of 
enquirin'? in various cases-what did the parties intend? as contradistinguished 
from the" ordinary enquiry — what intent does the instrument express? But except 
in those special cases where, from the broader range of equity jurisdiction, issue 
may be and is taken upon the question of intention as an independent fact; the 
powers of that court are neither greater or less than those of a court of law. Both 
are then limited to the simple office of interpretation, and neither can admit parol 
evidence to add to, or vary, the terms of an instrument. (See post, p. 567 of the 
text and the cases cited in a note to that page relating to this doctrine.) 

Such is the general rule. With reference, therefore, to parol evidence in equity 

for the purpose of changing a conveyance apparently absolute into a mortgage, it 

is clear that it can onlv be done upon some ground which will authorize an enquiry 
as to the real intention, independent of the one expressed in the writing. But how 
far can this enquiry go? It is limited to the ascertainment of what the instrument 
would have expressed, had it not been for some mistake of the scrivener, some fraud 
of the opposite party, or some other intervening circumstance, constituting in itself a 
sufficient ground of relief in respect to written instruments generally in that court .— 
or may the court conform the instrument to an intent not only unexpressed, bu 
which the parties, trusting at the time to each other, did not mean it should express ? 
Upon these and various other points, the cases are by no means uniform. As to the 
general doctrine, see 2 Story’s Eq. 287 . 4 Kent’s Comm. 142. See as to the rufe 
in England, Maxwell v. Montacute, 1 Prec. mCh. 526, Walker v. Walker, Atk. 
99, Joynes v. Statham, 3 id. 389, Vernon v. Bethel!, 2 Eden’s Rep. 113, Harris v. 
Horwell Gilb. Eq. Cas. 11, Dixon v. Parker, 2 Ves. Sen. 219; in the UnUed States 
Court, Hughes v. Edwards, 9 Wheat. 489 ; JVeu>-York, Marks v. Pell, 1 John. Ch. 
Rep. 594, Strong v. Stewart, 4 id. 167, James v. Johnson, 6 id. 417, Clark v. Henry . 
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ft Cowell’s Rep. 824, Whittick v. Kane, 1 Paige’s Rep. 206, Slee v. Manhattan Co., 
id. 48, Patchin v. Pierce, 12 Wend. 64, and see the cases at law, cited supra; 
ConneeSieut, Washburn v. Merrills, 1 Day’s Rep. 189, Reading v. Weston, 8 Conn. 
Rep. 117, 120, 1, 2, Dean v. Dean, 6 Conn. Rep. 285; Tennestee, Brown 
y. Wright, 4 Yerg. 57; Ohio, Miama Exporting Co. v. The United States 
Bank, 1 Wright’s Rep. 249; in Kentucky , Mercer v. Blair, Litt. Sel. Cas. 412, 
Thompson v. Patton, 5 Litt Rep. 74, Lewis v. Robards, 8 Monroe, 409, 
Murphy ▼. Trigg, 1 id. 72, Lindley v. Sharp, 7 id. 252, and see the cases at law 
stated supra ; South Carolina, Irby v. Little’s adm’r, 4 Dess. Eq. Rep. 422, Todd 
v. Rivers’ ex’rs, 1 id. 155, Lloyd v. Ingliss, id. 838, Fitzpatrick v. Smith, id. 845, 
Hatter y. Etenaud, 2 id. 570, and see Stinson v. McKeown, 1 Hill’s Rep. 387, 
supra ; Virginia, Ross y. Norvell, 1 Wash. Rep. 14, King v. Newman, 2 Munf. 
40, Robertson v. Campbell, 2 Call’s Rep. 241 ; North Carolina, Streator v. Jones, 
8 Hawks’ Rep. 428, 1 Murph. 449, Dickenson v. Dickenson, 2 id. 279, S. C. 1 
N. Car. Law Repos. 262, Jackson v. Blount, 2 Dev. Eq. Rep. 555, Anonymous, 
2 Hayw. Rep. 26; Maryland, Watkins v. Stockett’s lesssee, 6 Harr. & John. 485, 
Wesley v. Thomas, id. 24, Jones v. Sluby, 5 Harr. & John. 372; JMabama, Hudson 
y. Isbell, 5 Stew. & Porter, 67, English v. Lane, 1 Porter’s Rep. 828 ; Indiana , 
Abom y. Bennett, 2 Blackf. Rep. 101 ; Pennsylvania, Wharf v. Howell, 5 Binn. 
Rep. 499, Thompson v. White, l Dali. 426, 7. 

It may be well to remark here, once for all, that the Pennsylvania cases on the sub- 
ject of oral evidence in respect to written instruments, are not always safe guides 
when the enquiry is simply as to the rule at law. In the main they agree in their re- 
sults with the decisions in equity : but to one accustomed to see the distinction be- 
tween chancery and strict legal powers preserved in some way, they require to be 
read and used'with more than ordinary caution, from the fact, that while the proceed- 
ings present all the external appearance of a suit at law, the judgment, in many in- 
stances, involves principles peculiar to a court of equity. Thus, judgment will 
sometimes be rendered for the plaintiff in the action of ejectment, when a chancellor 
would enforce a performance of an agreement for the land, or decree a conveyance. 
(See Hawn v. Norris, 4 Binn. Rep, 78. Moody v. Yan Dyke, id. 41. Peebles v. 
Reading, 8 Ser. &. Rawle, 491.) Mistakes and frauds in respect to written instru- 
ments may be shown, in actions of debt, assumpsit, &c. &c., brought upon them, 
and the court will relieve by acting upon them precisely as if the intent proved 
aliunde were expressed. (See Moser v. Libenguth, 2 Rawle, 428. Christine v. 
Whitehall, 16 Ser. & Rawle, 98. Hultz v. Wright, id. 845. Richart v. Beidleman 
17 id. 42. Jordan v. (Jooper, 8 id. 546. Collam v. Hocker, l Rawle, 108. Thomp- 
son v. White, 1 Dali. 426. Mackey v. Brownfield, 18 Ser. & Rawle, 239. Camp- 
bell v. McClenachan, 6 id. 171. Christ v. Devebaugh, 1 id. 466. Cozzens v. 
Stephenson, 5 id. 421. Baring v. Shippen, 2 Binn. 154. Kelly v. Thompson, 7 
Watts’ Rep. 404, 5. Resore v. Potter, 12 Ser. & Rawle, 154, 158. Heilner v. Im- 
brie, 6 id. 411. Weaver v. Shyrock, id. 262. Shepherd v. Watson, 1 Watts, 36. 
Sling v. Stubbs, 14 Ser. & Rawle, 206. Collam V. Hocker, 1 Rawle, 108. And see the 
cases cited from the Pennsylvania reports in our notes, infra, relating to equity evi- 
dence.) Various other peculiarities arise out of this blending of legal forms with 
equitable principles, which may be seen by reference to a note in the 4th American 
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edition of Fonblanque’s Equity, p. 17, etseq. It is there said that “ the jurisprudence 
of Pennsylvania now is, what ihe common law of England would have been, if ac- 
cidental circumstances had not caused the elevation of the court of chancery.” (Id. 
p. 19.) As our main object is to furnish illustrations of the rules of evidence as prac- 
ticed in courts of law, we shall introduce but few cases hereafter from the reports of 
that state. 

Before concluding this note, it may be proper to advert to a point suggested by 
some of the cases above noticed ; viz. the right of strangers to give parol evidence 
for the purpose of varying or adding to the terms of on instrument. It is obvious, 
that written stipulations may be inserted in an instrument from various causes besides 
that of a conviction of the truth of wbat is expressed. So, for reasons sufficient to 
influence the immediate parties, the writing may be so fashioned as not to express the 
whole truth. While, therefore, this conventional species of evidence shall, in gene- 
ral, as between those who created it for their own purposes, conclude them, and others 
standing in the like predicament, from showing any intent contrary to or beyond 
what the writing expresses ; those who had no agency in the matter ought not to be 
injuriously affected thereby. Hence, whenever it becomes material, strangers may 
aver and prove the real intention, as contradistinguished from the intention express- 
ed. (See Kriderv. Lafferty, 1 Whart. Rep. 303, 314. Overseers of Berlin v. Over- 
seers of Norwich, 10 John. 229. Per Taylor J., in Brooks v. Maltbie, 4 Stew. & 
Porter, 106. Whitbeck v. Whitbeck, 9 Cowen’s Rep. 270. Hyne’s repr’s v. Camp- 
bell, 6 Monroe, 292. Per Huntington, J., in Johnson v. Blackman, 11 Conn. Rep. 
951,2,3.) But they must have an interest in investigating and knowing the real 
truth (per cur. in Overseers of Berlin v. Overseers of Norwich, 10 John. Rep. 230;) 
in other words, the fact of the intent sought to be established must be relevant ; or, if 
we adopt what was said in Reading v. Weston, 8 Conn. Rep. 121, the exception in 
favor of strangers extends only to allow them to adduce parol testimony to prevent a 
fraudulent operation of the instrument upon their rights. As to the application of 
the doctrine in that particular instance, 6ee post, note 965, and the cases there 
cited. 

The right of a creditor to show by parol that a conveyance executed by his 
debtor is in reality a mortgage, with a view of establishing that it was given to 
screen the property from being seized on execution, &c., has never been denied. 
Yet, where the intention was admitted to be bona fide, and no ground existed for the 
imputation of fraud, the fact that the conveyance was a mortgage was held imma- 
terial, and the evidence adduced inadmissible. ( Semble , Stanton v. The Common- 
wealth, 2 Dana’s Rep. 397, stated supra. See Reed v. Jewett, 5 Greenl. 96. Kelly 
v. Thompson, 7 Watts’ Rep. 401, 404. New England Mar. Ins. Co. v. Chandler, 
16 Mass. 275. Harrison v. Trustees of Phillips Academy, 12 Mass. Rep. 456. 
Jewett v. Warren, id. 300. Bartlett v. Williams, 1 Pick. 295. Badlam v. Tucker, 
id. 389. Brooks v. Powers, 15 Mass. Rep. 247. Haskell v. Greely, 8 Greenl. 425.) 
The fact of the consideration being paid, or not, may be material by way of estab- 
lishing or rebutting fraud as it respects creditors ; but if it appear there was no fraud, 
whether the consideration expressed was in fact paid, or only agreed to be paid, is 
immaterial. {See Sparrow v. Smith, 5 Conn. Rep. 1 13. Newbury v. Bulkley, 5 Day’s 
Rep. 384.) 
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On the principle that estoppels must be mutual, a party may sometimes give parol 
evidence to vary his own deed, when used against him by a stranger. (See 1 Phil). 
£v. 887, 8, 8th Lond. ed. Rex v. Scammonden, 3 T. Rep. 474.) But see as td 
instances where it is used by himself, and resisted by a stranger as fraudulent, post, 
p. 552 of the text, and note 972. Where a deed, absolute on its face, was relied 
on as a circumstance to show that credit for certain repairs upon the premises 
was given to the grantee ; held, that the latter might show by parol that the pre- 
mises were his only in trust for a third person, who received the rents and profits, 
and that the party making the repair? knew this before he commenced. (Tripp v. 
Hathaway, 15 Pick. 47.) So in New-York, where the master of a ship sued A. for 
his wages, and on the trial, to show that the defendant was liable, gave in evidence 
an absolute bill of sale of the ship to the defendant, executed by M. ; held, that as 
against the master, it was competent for the defendant to prove by parol that M. was 
the real owner, that the bill of sale was given as collateral security by way of mort- 
gage, that the defendant had no interest in the voyage, and that these facts were 
known to the plaintiff, who contracted with M. originally as to his services. (Champ- 
lin v. Butler, 18 John. Rep. 169.) 


NOTE 962— p. 549. 

So where the plaintiff sued in debt on a bond, conditioned for the payment of 
money; held, inadmissible to aver that it was given as collateral security for the 
performance of a contract to clear certain lands. (Wells v. Baldwin, 18 John. Rep. 
45. See Jackson, ex. dem. Dox, v. Jackson, 5 Cowen’s Rep. 173, And see the 
New-York statute and cases explaining it, post, note 963.) 

In North Carolina, held, that evidence to vary a bond by showing that the name of 
A. was inserted in it by mistake, instead of B., is inadmissible. (Coleman v. 
Crumpler, 2 Dev. Rep. 508.) 

In Indiana it has been held, that if the condition of a bond in a domestic attach- 
ment case, recite that the plaintiff had sued out an attachment, &c., parol evidence 
is not admissible to prove that the bond was executed before the writ issued ; but if 
the writ itself show that it issued after the bond was executed, the recital to the con- 
trary in the condition of the bond will be no ground for quashing the writ. The writ 
and the bond may be construed together, and thus the error be corrected. (Sumner 
v. Glancey, 3 Blackf. 361.) See Hucheson v. Pope, 2 Marsh. Ken. Rep. 349. Fur- 
ther, as to connecting two instruments, with a view to their construction, &c., see 
ante, note 958, p. 1420, et seq. 

In respect to the right of impeaching the consideration of a sealed instrument on 
the ground of fraud, see post, notes 963, 964 and 969. 


NOTE 963— p. 549. 

As to the usual clause in a deed of conveyance, acknowledging the receipt of the 
consideration, see post, note 964. 
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In New- York, the distinction between sealed and unsealed instruments, so far as 
respects parol evidence relating to the consideration, has been abolished to a limited 
extent and for certain purposes. It is now provided by statute, that in every action 
upon a sealed instrument, and where a set off is founded upon a sealed instrument, 
the seal thereof shall only be presumptive evidence of a sufficient consideration, which 
may be rebutted in the same manner and to the same extent, as if 6uch instrument 
were not sealed. (2 R. S. 406, § 77, 1st ed. Id. 328, § 97, 2nd ed.) This evi- 
dence, however, cannot be given by a defendant, unless he shall have pleaded the de- 
fence, or given notice thereof at the time of pleading the general issue or some other 
plea denying the contract on which the action is founded. (Id. 406, § 78, 1st ed. ; 
and p. S28, § 98, 2nd ed.) 

Under these provisions it has been held, that in an action on a sealed note, a 
failure of consideration may be given in evidence. (Case v. Boughton, 11 Wend. 
106.) The statute, however, is not to be understood as changing the law so as to 
admit parol evidence for the pnrpose of contradicting or varying the class of instru- 
ments to which it relates. It allows evidence to be introduced which, previous to the 
statute, was available only in a cross action. Accordingly, in McCurtie v. Stevens, 
13 Wend. 527, where a suit was brought on a bond, by which the obligor bound him- 
self absolutely to convey land by a certain day ; held, that parol evidence was not ad- 
missible to show a contemporaneous agreement by which the obligation to convey 
was to be postponed at all events until after the obligee had paid a certain note. In 
an action on a charter party ; held, that under the above statute, the defendant might 
prove fala» and fraudulent representations of the plaintiff made at the time as to the 
burthen of capacity of the vessel, in mitigation of damages.. (Johnson v. Miln., 14 
Wend. 195.) Case v. Boughton, and McCurtie v. Stevens, supra, were both in- 
stances in which the respective instruments were made before the statute went into ope- 
ration. Whether such was the case with the one in Johnson v. Miln does not distinctly 
appear. The point is still open as to the right of a party to prove want or inade- 
quacy of consideration, in a sealed instrument made prior to the statute, with a view 
of defeating a recovery thereon. This was discussed by Mr. Justice Bronson, in 
Mann v. Eckford’s ex’re, 15 Wend. 502, who was of the opinion that a just con- 
struction of the statute would not allow it to be done ; though he conceded, that a 
failure of consideration might be shown. And it seems that the statute may be so 
construed as to admit a defence grounded upon allegations of which the party could 
not before have availed himself by cross action in a court of law, but only in equity. 
(Id. 520; and see per Nelson, J., in McMurtie v. Stevens, 13 Wend. 527.) See 
further as to the construction of the above statute, Russell v. Rogers, 15 Wend. 351. 

With respect to a mere unsealed memorandum of the receipt of consideration mon- 
ey, whether endorsed on a deed, or contained in a separate paper, the rule is undoubt- 
edly as stated in the text ; and, so far, the English and American cases are agreeed. 
It stands on the footing of other receipts, the doctrine in respect to which was consid- 
ed ante, note 194, p. 213, et seq. We there saw, in respect to this species of instru- 
mental evidence, that a mere receipt is not regarded as the exclusive expositor of 
the intent of the party, but that parol evidence might be adduced to show an intent 
different from what is expressed by the words. (See also ante, note 420, p. 547, 8; 
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and ante, note 860, p. 1311.) It is proper to add, here, such further illustrations as 
have since come to our observation. 

The inconchisiveness of receipts, as such, was recognized and acted upon in God- 
dard v. Cutts, 2 Fairf. Rep. 440, 442. See also S. P. Chunn v. McCarson, 2 Dev. 

Eq. Rep. 73, 4. Beers v. Broome, 4 Conn. Rep. 467. Lingan v. Henderson, 1 Bland’s 
Ch. Rep. 249. Graves v. Key, 3 Barn. & Adol. 318. Fairmaner v< Budd, 7 Bing. 

574. In Fuller v. Crittenden, 9 Conn. Rep. 401, several of the cases on this subject 
were reviewed, and the result declared to be, that such circumstances as would lead a 
court of equity to set aside a contract, (e. g. fraud, mistake, or surprise,) may be 
shown at law* to destroy the effect of a receipt. But if a receipt in full is given with JjYt. 6 o 
a knowledge of all the circumstances, and there is no mistake or surprise on on e/6 •* 3.2' 
side, or fraud or imposition on the other, it will be effectual to defeat a further claim. SL6 •• 

See also Emrie v. Gilbert, 1 Wright’s Rep. 764. Holbrook v. Blodget, 5 Verm. Rep. 

520. Sessions v. Gilbert, Brayt. Rep. 75. Carter v. Bellamy, Kirby’s Rep. 291. 

Giddings v. Munson, 4 Verm. Rep. 308.) A receipt of a certain sum in full of all 
demands, though not conclusive, is prima facie evidence of a settlement between the 
parties, and a payment of the balance ; and it is erroneous to say that it is only evi- 
dence of the payment of the sum specified. (Reid v. Reid, 2 Dev. R. 247.) A receipt 
“ in full of rent for Factory up to” a particular day, is prima facie evidence not mere- 
ly that the last quarter’s rent ending on the day specified was paid, but that all pre- 
vious rent was paid. (Patterson v. Ackersou, 2 Edw. Ch. Rep. 427.) Where a re- 
ceipt was endorsed by the agent of the plaintiff in execution, for a certain sum “ in 
full of the within execution, held, that evidence might be admitted to show an er- 
ror, and that the receipt was only to be in full of all the money then made on the 
execution. (Singleton v. Smith, 4 Mill. Lou. Rep. 430.) 

But where a receipt is in the nature of a contract, it is, so far, within the general 
rule, and not liable to be varied by parol evidence. (See ante, note 194, p. 216. 
Querryv. White, 1 Bibb’s Rep. 271. Smith v. Brown, 3 Hawks’ Rep. 580. Ray- 
mond v. Roberts, 2 Aik. Rep. 204. Stone v. Vance, 6 Hamm. 246.) A bill of lad- 
ing, for example, has a twofold aspect, viz. a receipt and a contract to carry and de- 
jiver. (See Wood v. Perry, 1 Wright’s Rep. 240.) We have seen by the case oi 
Barrett v. Rogers, 7 Mass. Rep. 297, stated ante, note 192, p. 212, that the admis- 
sion in a bill of lading, of the articles being in good order, is not conclusive. (S. P. 

Wood v. Perry, 1 Wright’s Rep. 240. Benjamin v. Sinclair, 1 Bail. Rep. 174.) You 
cannot vary or contradict the bill of lading, however, as to the course designated in it, 
which the vessel is to take. (See ante, note 194, p. 216.) So, a dean bill of lading, 
which imports that the goods are stowed under deck, cannot be varied by a contem- 
poraneous parol contract, that they were to be stowed on deck. (Cherry v. Holly 
14 Wend. 26 . Barber v. Brace, 3 Conn. Rep. 9.) , 

A receipt of property levied on by a sheriff, containing the usual promise to re- 
deliver for the purposeof satisfying the execution, was held within the general princi- 
ple applicable to contracts, and not liable to be varied by parol evidence. (Wake- 
field v. Stedman, 12 Pick. Rep. 562. Bursley v. Hamilton, 15 id. 40. See ante, note 
192, p. 202.) And an agreement of the officer and the creditor, contemporaneous 
with the receipt, that they would relieve the receiptor, by taking back the property 
is merged in the writing. (Curtis v. Wakefield, 15 Pick. 437.) But a recital or state’ 
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mcnt of the value of the property in such or the like receipts, will not generally con- 
clude the party giving them, even as in favor of the other party ; otherwise, however, 
where the party giving the receipt has wilfully refused to return the property, or has 
destroyed it, &c. (Bancroft v. Parker, 13 Pick. 192.) 

Where a receipt was collateral to the instrument declared on, and used by a stranger 
against a party ; held, that the latter might contradict or vary it by parol. (Badger 
v. Jones, 12 Pick. 371. See ante, note 961, p. 1437.) 

Indeed, we have seen by the cases ante, note 192, p. 199, et seq., that in regard to 
mere written admissions of various kinds, they are seldom, if ever, conclusive, against 
the party making them, save as in favor of some one who has been drawn in to act 
upon the assumption of their being what they import on their face. But, even as in 
favor of those who have been drawn in to act, such admissions will not conclude, ex- 
cept for their own proper object, and while the writing evincing them continues in 
force. Hence, though a receiptor of property levied on by an officer, will gen- 
erally be precluded from showing title in himself, as against the officer, (see id. 202,) 
yet where A. gave such a receipt, in which he admitted the property to belong to S. 
the defendant in the execution, and the property was afterwards redelivered to the 
sheriff pursuant to the terms of the writing; held, that the receiptor was not estop- 
ped by any thing in the writing, or his acts, from bringing replevin on the ground of 
the properly being his. The writing would be a strong fact against his title, but not 
conclusive. (Johns v. Church, 12 Pick. 557.) The court liken the case to a man’s 
taking a lease, for a year, of his own lands ; during the year he shall not question the 
title of his landlord ; but after that, he may. (Id. See ante, note 192, p. 201, 2.) It 
clearly appeared, however, in this case, that the sheriff had notice of the defendant’s 
claim, both when the receipt was given, and when the property was delivered in pur- 
suance of the receipt. Had there been no notice of this kind, before suit brought, it 
may be questionable whether the action could have been maintained. It seems that in 
cases like that of Johns v. Church, even if the property has not been delivered, and an 
action is brought on the receipt, the defendant may show his title, and that the sheriff 
bad notice of it at the time of taking the receipt, in mitigation of damages; but not 
otherwise. (Bursley v. Hamilton, 15 Pick. 40.) 

A receipt for the purchase money of a slave, containing a warranty of soundness, 
and accompanied by an order on a third person for the delivery of the slave, was held 
to exclude parol evidence for the purpose of showing the intention of the parties to 
be, that the title to the slave was not to vest in the purchaser till the slave was actu- 
ally delivered. (Franklin v. Long, 7 Gill & John. 407.) 

► A creditor, on a compromise with his debtor, took the note of A. for an amount less 
than his debt, by way of payment ; and endorsed on a note he held against the debt- 
or, an acknowledgment of the receipt of A.’s note as a compromise for the full 
payment of the debtor’s note ; held, that in an action subsequently brought by the 
creditor against the debtor, the former could not give parol evidence that, in addition 
to A.’s note, a further sum was agreed to be paid him by the debtor. (Kellogg v. 
Richards, 14 Wend. 116.) 

Where a receipt was of a sum/or safe-keeping; held, that it could not be contra- 
dicted by evidence that the money was paid (Tisloe ▼. Graeter, 1 Blackf. 353.) Nor 
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can the legal effect of special receipts in the nature of a contract, be varied by parol. 
(Stone v. Vance, 6 Hamm. Rep. 246.) 

A technical release from all demands, 8cc* will estop the party ; and its operation 
cannot be varied by showing that a particular demand was not intended to be in- 
cluded. (Pierson v. Hooker, 3 John. Rep. 68.) 


NOTE 964— p. 549. 

The American cases regard the ordinary clause in a deed of conveyance, acknow- 
ledging the receipt of the consideration money, as essential, in connection with its other 
terms, to express the intention in regard to the estate or interest granted or transfer- 
red ; and hence, so far, and as between the parties or their privies, it is not open to 
impeachment, save in equity. But when the intention in this respect is not disputed, 
nor the operation of the conveyance, as such, sought to be changed, the clause in ques- 
tion is treated as formal merely, like the date, and may be contradicted or varied by 
parol. This was seeq ante, note 194, p. 217, 218, where several cases were cited 
exhibiting the general distinction adverted to, and the freedom of extrinsic enquiry in- 
dulged in actions for the purchase money, 8cc. To the latter point, see the following 
additional cases. McCrea v. Purmort, 16 Wend. 460, explaining several previous 
cases in the same state, and apparently overruling Schermerhorn v. Vanderheyden, 1 
John. Rep. 139, and Maigley v. Hauer, 7 id. 341. See also Belden v. Seymour, 8 
Conn. Rep. 304. Lingan v. Henderson, 1 Bland’s Ch. Rep. 249. Watson v. Blaine, 
12 Ser. 8cRawIe, 131, 137,8. Curry v. Lyles, 2 Hill’s Rep. 404. Garrett v. Stewart, 
1 McCord’s Rep. 514, per Johnson, J. Steele v. Worthington, 2 Hamm. Rep. 182. 
Clark v. Brown, 1 Root’s Rep. 77. Hannah v. Wadsworth, id. 458. Cone v. Tracy, 
id. 479. Whitbeck v. Whitbeck, 9 Cowen’s Rep. 266, 270. Swisher v. Swisher’s 
adm’r, 1 Wright’s Rep. 755,6. Goodwin v. Gilbert, 9 Mass. Rep. 310. Pomroy v. 
Winship, 12 id. 514. Harvey v. Alexander, 1 Rand. Rep. 219. Eppes v. Randolph, 
3 Call’s Rep. 103. Duval v. Bibb, 4 Hen. 8c Munf. 1 13. Webb v. Peele, 7 Pick. 247. 
Bullard v. Briggs, id. 533. Jack v. Dougherty, 3 Watts’ Rep. 151. Otherwise, how- 
ever, in North Carolina; (see ante, note 194, p. 217; Jones v. Sasser, 1 Dev. 8cBatt. 
452 ;) and Alabama, ( Semble , Brooks v. Maltbie, 4 Stewart 8c Porter, 96, et seq.Toul- 
hnin v. Austin, 5 id. 410. See Mead v. Steger, 5 Porter’s Rep. 505, 6.) In Louisiana 
the acknowledgment of consideration paid, in a notarial act of sale, is conclusive in 
all cases. (Forrest v. Shores, 11 Lou. Rep. (Curry) 416.) Maryland, as was 
seen ante, note 194, p. 217, 218, has deckled both ways on this question ; but a deci- 
sion later than those there noticed adopts the general rule above stated. (Higdon v. 
Thomas, 1 Harr. 8c Gill, 139, 145. See Betts v. Union Bank of Maryland, 1 id. 175.) 
In Maine, Steel v. Adams, 1 Greenl. Rep. 1, went with great strength and confidence in 
favor of estopping the grantor; (and see Emery v. Chase, 5 id. 232 ;) but more re- 
cently an inclination has been manifested to hold otherwise ; and it was directly ad- 
judged that the grantor was not estopped by the clause under consideration from 
proving, in support of account for money had and received, that a part of the purchase 
money was left in the hands of the grantee, for the grantor’s use ; e. g. to pay a mort- 
gage which turned out not to exist. (Scbillenger v. McCann, 6 Greenl 364.) This, 
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however, seems to have gone upon the ground of an independent, or quasi subsequent 
transaction. (Id. and see Baker v. Dewey, 1 Barn. & Cress. 704.) In Garrett v. 
Stewart, 1 McCord’s Rep. 514, the plaintiff sued on a covenant of warranty of sound- 
ness, contained in a bill of sale of a negro. The deed expressed a money considera- 
tion ; and the defendant was allowed to show the true consideration to be an exchange 
of negroes. In Kipp v. Denniston, 4 John. Rep. 23, it was decided, that where 
two trustees for the sale of an estate joined in a conveyance, and both acknowledged 
the receipt of the consideration money, but the money in fact went into the hands 
of one of the trustees, the other might show this fact, in an action by the cestui 
que trust, and thus prevent a recovery as against him. 

On the principle of the general doctrine, supra, a defendant may, in an action on 
the covenant of seizin, show the real consideration to be less than that expressed, with 
a view to restrict the amount of damages. (See ante, note 194, p. 217, and the case 
of Morse v. Shattuck, there cited. See also Leland v. Stone, 10 Mass. Rep. 459, and 
other cases cited in connection with it, ante, note 961, p 1431.) And the plaintiff may 
show the consideration to be greater than the one expressed, and recover accordingly. 
(Belden v. Seymour, 8 Conn. Rep. 304.) Quere, whether this is so in Kentucky. (See 
Hyne’s repr’s. v. Campbell, 6 Monroe, 290, 1, 2, in connection with Gully v. Grubbs, 

1 J. J. Marsh. S88, 9, 390, and Hutchinson’s adm’rs v. Sinclair 7 Monroe, 291, 293.) 

Butin respect to the parties or their privies, (no fraud being alleged, as in the cases 
post, note 972,) it is not allowable to enquire into the consideration, for the purpose 
of showing an intent different from or additional to the intent expressed by the ope- 
rative words of the conveyance, or to defeat the deed, or to change its legal effect in 
the creation or modification of the estate. (See ante, note 194, p. 217, 218. 
McKinstry v. Pearsall, 8 John. Rep. 319, noticed ante, note 194, p. 217. Per Par- 
ker, C. J., in Wilkinson v. Scott, 17 Mass. Rep. 257. Per Spencer, J., in Shephard 
v. Little, 14 John. Rep. 211, 212. Per Richardson, C. J., in Morse v. Shattuck, 4 
N. Hamp. Rep. 231, 2. Per id. in Pritchard v. Brown, 4 N. Hamp. Rep. 398, 9. 
Emery v. Chase, 5 Greenf. Rep. 332. 5 Dane’s Abr. c. 160, art. 1, § 24. Wilt v. 
Franklin, 1 Binn. 502. Brown v. Maltbie, 4 Stew. &. Porter, 96. McCrea v. Pur- 
mort, 16 Wend. 466, et seq. Belden v. Seymour, 8 Conn. Rep. 304. See also 
Patchin v. Pierce, 12 Wend. 61, stated ante, note 961, p. 1431, 2, in connection with 
Jackson, ex dem. Dox, v. Jackson, 5 Cowen’s Rep. 173, and Wells v. Baldwin, 18 
John. Rep. 45, stated ante, note 962. Allison v. Kurtz, 2 Watts’ Rep. 185. 
Hum’s lessee v. Soper, 6 Harr. & John. 276, 281, 2. Bottsford v. Burr, 2 
John. Ch. Rep. 415. Miller v. Bagwell, 3 McCord’s Rep. 562, 3. Hayden 
v. Mentzer, 10 Ser. h Rawle, 329. Jones v. Sasser, 1 Dev. & Batt. 452. Betts v. 
Union Bank of Maryland, 1 Harr. & Gill, 175. Mead v. Steger, 5 Porter’s Rep. 504, 
et seq.) In ejectment, where the plaintiff sought to recover in virtue of a lease made 
by the defendant, held, that the defendant was precluded from showing fraud in respect 
to the consideration. (Jackson, ex dem. Church, v. Hills, 8 Cowen’s Rep. 290.) 

It was said ante, note 194, p. 217, that an enquiry into the consideration was al- 
lowable to show a resulting trust ; and Pritchard v. Brown, 4 N. Hamp. Rep. 397, 
was cited as authority. See also Scoby v. Blanchard, 3 id. 170. These cases are 
very unqualified in their language ; but the trust alleged was in both instances set up 
by a stranger . As between the parties and privies, this enquiry, for the purpose of 
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varying the uses, or showing a resulting trust in the grantor, is inadmissible. (Per 
Daggett, J., in Belden v. Seymour, 8 Conn. Rep. 812. 1 Swift’s Dig. 121. See 

also ante, note 161, p. 1433, 4.) 

In New-York, where a deed on its face could neither operate as a deed of bargain 
and sale, or a covenant to Stand seized, the sole consideration expressed being the 
future performance of covenants by the grantee, and the estate moreover limited to 
commence upon the grantee’s death ; held, that the deed was void, and that no proof 
of an additional consideration of blood or marriage could be given to maintain it as 
a covenant to stand seized. (Jackson, ex Dem. Howell, v. Delancey, 4 Co wen’s Rep. 
427. But see Wallis v. Wallis, 4 Mass. Rep. 135. Doe, ex Dem. Kearns, v. Sher- 
lock, 2 Fox and Smith, 79, 86, et seq.) 

Where, in order to recover back a part of the consideration money paid for lands, it 
was necessary to show a mistake in the operative words of the conveyance, as that 
less land passed than was intended, or paid for; held, that the enquiry was notallow- 
able ; the party must resort to a court of equity. (Howes v. Barker, 3 John. Rep. 
506.) Tli is case was not adverted to in McCrea v. Purmort, 16 Wend, 460, de- 
cided more recently in the court of errors of the same state, and it may be question- 
able how far some of the doctrines laid down there by the judges are now to be deemed 
law. In Connecticut similar decisions have been made. (Northrop v. Speary, 1 
Day’s Rep. 23. Bradley v. Blodget, Kirby’s Rep. 22. But see Belden v. Seymour, 
8 Conn. Rep. 304, and the opinion of Daggett, J. in that case.) 

A deed importing a mortgage, and to have been given to secure a note, cannot be 
varied; in action to recover the note, by parol evidence of a different consideration, 
viz. the extinguishment of the note. (Brooks v. Maltbie, 4 Stewart & Porter, 98.) 
See ante, note 961, p. 1431, 2. 

One point of embarrassment among the American cases seems to have been in de- 
termining what constitutes a different consideration, or a consideration which cannot 
stand with the deed . Sometimes, even where the effect or operation of the deed, as 
such, was not in question, a different consideration has been said to mean one of a 
different species , (e. g. a valuable consideration, where the deed expresses merely a 
good one, &c.,) and that proof of an additional consideration of the same kind 
was allowable. (See Garrett v. Stewart, 1 McCord’s Rep. 514, stated supra, 
p. 1442.) On the other hand, in North Carolina, it has been directly held, it 
would seem, that a different consideration was one differing from that expressed in 
any particular, even in amount. (See ante, note 194, p. 217, and the North Caro- 
lina cases there cited. See also what is said on this subject in McCrea v. Purmort, 
16 Wend. 470, 1. Per Hosmer, C. J. and Daggett, J., in Belden v. Seymour, 8 
Conn. Rep. 304, et seq.) In Kentucky, some accession to the needless confusion on 
this subject has been made by the intimation that, though it might be proper to prove 
an additional consideration of a different character or quality, yet a simple increase of 
consideration was clearly not allowable. (Hyne’s repr’s v. Campbell, 6 Monroe, 201.) 
We shall not attempt to reconcile the various dicta on this point ; but leave it to 
the reader to do so if he can. It is believed, however, that he will find the task unne- 
cessary, if not impracticable. For however important it may become with respect to 
another class of cases, viz. those where a deed is assailed on the ground of fraud, and 
an attempt is made to support it by proving either a different or an additional con- 
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sideration, (see post, note 972,) it is clearly otherwise in reference to the gene- 
ral doctrine treated in this note. Apart from the dicta to be met with, the decisions 
themselves are in the main agreed. 

There seems to be no doubt but that where a deed expresses a consideration, and 
then adds, t; and for divers other considerations,” you may always aver and prove 
what those considerations really were. (See Hyne’s rep. v. Campbell, 6 Monroe, 
291. Maigley v. Hauer, 7 Johns. Rep. 342. Jack v. Dougherty, 3 Watts’ Rep. 
155, 6, 7, et seq. Benedict v. Lynch, 1 Johns. Ch. Rep. 270. Tull v. Partlett, I 
Mood. &, Malk. 472. Miller v. Bagwell, 3 McCord’s Rep. 568. Jones v. Sasser, I 
Dev. &, Batt. 466. Mead v. Stcger, 5 Porter’s Rep. 506.) 

So where no consideration is expressed, or the deed imports to have been made 
upon divers good considerations, you may prove the true one, and give it effect ac- 
cordingly. (White v. Weeks, 1 Pennsylv. Rep. 486. Davenport v. Mason, 15 
Mass. Rep. 85. Hartley v. M’Anulty, 4 Yeates’ Rep. 25. Stevens v. Griffeth, 3 
Verm. Rep. 448. Jones v. Sasser, 1 Dev. & Batt. 466.) 

So where a blank is left for the consideration. (Wood v. Beach, 7 Verm. 
Rep. 522.) 


NOTE 965— p. 551. 

A more obvious ground for the decision in Rex v. Scamraonden, cited in the text, is, 
that the party offering the evidence was a stranger to the deed ; and as such, had a 
right to avail himself of the truth, independent of any conventional arrangements of 
the parties. In this light it has been generally viewed, both in England and in the 
United States. (See Gresl. Eq. Ev. 204. 2 Stark. Ev. 575, 6th Am. ed. Per Tay- 
lor, J., in Brooks v. Maltbie, 4 Stew. & Porter, 106. Per Huntington, J., in John- 
son v. Blackman, 11 Conn. Ilcp. 351, 2, 3.) Several English cases show the incon- 
clusiveness of these statements with respect to the consideration, in deeds produced 
for the purpose of fixing a settlement of the grautees in a particular parish; and 
they have generally gone upon the broad distinction between parties and strangers. 
(Rex v. C beadle, 3 Barn. & Adol. 833. Rex v. North Wingfield, 1 Barn. & Adol. 
912. Rex v. Llangunnor, 2 id. 616. Rex v. Wickham, 2 Adol. &, Ellis, 517. Rex 
v. Maltingley, 2 T. Rep. 12, and Rex v. Olney, 1 Maule and Sel. 387, both cited 
in note (1) p. 552 of the text.) 

The doctrine that, as between two townscontending about a question of settlement, 
it is competent to contradict a deed stating the consideration to have been paid, in 
order to repel a settlement sought to be established under it, has been directly held in 
New-York ; and upon the distinction above suggested. (Overseers ofBerlin v. Over- 
seers of Norwich, 10 John Rep. 229, 230.) And on the same principle, it seems, the 
deed might be assailed in any other respect by the town opposing the settlement, 
provided the fact sought to be proved was material to the point in dispute. (See 
ante, note 961, p. 1436.) But in Connecticut a different rule has been laid down; 
and held, that the town opposing a settlement, set up in virtue of a deed to the an- 
cestor of the pauper, the deed importing an absolute conveyance, could not be allow- 
ed to prove that a mere security or mortgage was intended. (Reading v. Weston 
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8 Conn. Rep. 117, stated ante, note 961, p. 1486.) How far the fact sought to 
be shown was material, would depend upon the local law prescribing what should 
constitute a settlement It seems from the case, however, that its materiality was 
conceded on all sides. The court put their decision on the ground, that a stranger 
can only adduce evidence to vary the import of a deed, in order to prevent a fraudu- 
lent operation of it upon his interests ; and because the settlement had been actually 
or presumably beneficial to the town seeking to introduce the proof, no such fraud, 
they said, could be pretended, and therefore the testimony was incompetent. 
Quere. 


NOTE 966— p. 551. 


See ante, notes 961, 962, 8, 4. 


NOTE 967— p. 551. 

The rule confining the operation of parol evidence within the limits of strict ex- 
position or interpretation, assumes that the instrument has a legal existence, and is 
valid. Testimony to show it to be void, is always pertinent, no matter who are the 
parties, or in what court the question arises. Deeds, however, cannot be avoided on 
all the grounds which apply to simple contracts. Hence, what might be a relevant 
enquiry as to the latter, would not necessarily be so in respect to the former. But in 
regard to illegality of consideration, both will usually be found to stand upon the 
same footing, in this particular. To the general doctrine, see per Bronson, J. in 
Mann v. Eck ford’s ex’rs, 15 Wend. 518. Per Spencer, C. J. in Parker v. Parmelee, 
20 John. Rep. 184. Per Tompkins, J. in Vrooman v. Phelps, 2 John. Rep. 177. See 
also the opinions delivered in Dale v. Rosevelt, 9 Co wen’s Rep. 307. Paxton v. Pop- 
ham, 9 East, 408. Doe, ex dem. Chandler, v. Ford, 3 Adol. & Ellis, 649. Biggs v. 
Lawrence, 3 T. Rep. 454. Waymell v. Read, 5 id. 600. Catlin v. Bell, 4 Campb. 
Rep. 183. Pellecat v. Angel, 2 C. M. & R. 311. 

The following examples occur. A deed may be avoided by proof that the consid- 
eration was simonical; (per Savage, C. J. in Dale v. Rosevelt, 9 Cowen’s Rep. 310;) 
champertous; (Wilhite v. Roberts, 4 Dana’s Rep. 174, 5 ;) or for compounding a 
felony; (per Savage, C. J. in Dale v. Rosevelt, supra ; Inhabitants of Worcester v. 
Eaton, 11 Mass. Rep. 375;) or for suppressing evidence on a criminal prosecution; 
(per Savage, C. J. in Dale v. Rosevelt, supra; Collins v.Blantern, 2 Wila. Rep. 341;) 
or for the sale of an office ; (Fitzgibbon, 45 ; per Savage, C. J. in Dale v. Rosevelt, 
supra ; Love v. Buckner, 4 Bibb, 506;) or for money won at play; (Pope v. St. Leger, 
5 Mod. 8 ; per Savage, C. J. in Dale v. Rosevelt, supra ; see M’Cullum v. Gourlay, 
8 John. Rep. 147 ;) or, generally, for any thing either mala in se, mala prohibita, con- 
trary to public policy, &c. &c. (See Trustees of the Quaker Soc. v. Dickenson, 1 
Dev. Rep. 189. 1 Story’s Eq. 261, et seq. Story’s Confi. of Laws, 193,etseq. Rus- 
sell v. De Grand, 15 Mass Rep. 85. Kemper v Kemper, 2 Rand. Rep. 8.) 
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The nature of the consideration which is to be denominated illegal, so far as to 
avoid a deed, will depend upon the law governing the contract; and this may be dif“ 
ferent in one state or country, from that of another. An able discussion of this sub- 
ject in reference to various distinctions arising out of the lex loci , will be found in Mr. 
Justice Story’s Commentaries on the Conflict of Laws, p. 193, et seq. To pursue it 
here, would be foreign to the main enquiry, as well as unnecessary. 

In cases like the above, the doctrine that the real nature of the transaction may be 
shown, must, as it respects the parties, be understood to apply no further than to allow 
this to be done where the assistance of the law is sought to enforce the contract in 
some way, or while it remains executory. A party to an illegal transaction is not al- 
lowed, by the allegation of his own turpitude, to recover back, what, in pursuance of 
a forbidden bargain, he has delivered to the other party, or in any way to avoid the 
bargain, when once executed. To such cases, the maxim, in pari delicto potior est 
conditio defendcntis , et possidentis, applies. (See Doe, ex dem. Roberts, v. Roberts, 
2 Barn. & Aid. 369. Montefiori v. Montefiori, 1 Bl. Rep. 364. Neville v. Wilkin- 
son, 1 Bro. Ch. C. 546. Gale v. Lindo, 1 Vern. 475. Curtis v. Perry, 6 Ves. 747. 
Brackenbury v. Brackenburv, 2 Jac. & Walker, 391. Lord v. Wardle, 3 Bing. N. 
C. 684. McCullum v. Gourley. 8 John. Rep. 147. Smith v. Bromley, Doug, 696, 
n. Browning v. Morris, 2 Cowp. 790. Howson v. Hancock, 8 T. Rep. 575. Van 
Dyck v. Hewitt, 1 East, 98. Tucker v. Smith, 4 Greenl. Rep. 415.) See post, note 
969, p. 1448. 

In the case of Phelps v. Decker, 10 Mass. Rep. 274, it was laid down broadly, that 
« by the common law, deeds of conveyance, or other deeds, made contrary to the pro- 
visions of a general statute, or for an unlawful consideration, or to carry into effect a 
contract unlawful in itself, or in consequence of any prohibitory statute, are void ab 
initio , and maybe avoided by plea; or, on the general issue, non est factum , the ille- 
gality may be given in evidence.” But in a later case, it was expressly held, that a 
deed of conveyance could not, as such, be avoided by a party, on the ground of hav- 
ing been made in consideration of compounding a felony. The court recognized a 
clear distinction between bonds and contracts sought to be enforced, and conveyances 
of lands or other property. The former, they admitted, might be avoided ; the latter, 
however, are to be treated in all cases, as actual transfers, so far as the immediate 
parlies are concerned, and governed by the same rule as the payment of money, or 
the delivery of a chattel. (Inhabitants of Worcester v. Eaton, 11 Mass. Rep. S75, 
379.) The same principle has been acted upon in England, as it respects deeds of 
conveyance of real estate. (Doe, ex dem. Roberts, v. Roberts, 2 Barn. &, Aid. 367.) 

The doctrine on this subject, and various distinctions to be observed in its applica- 
tion, in respect to courts of equity as well as law, will be found ably discussed by Mr. 
Justice Story in his commentaries on equity jurisprudence, vol. 1, p. 295, et seq., 
where the reader will find most of the English, and several of the American 
cases. 
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NOTE 968— p. 651. 

The case of usury is an exception to the rule, which sometimes, as we saw in the 
next preceding note, estops a party to an illegal transaction, from alleging the illegali- 
ty in avoidance of his contract. The borrower is not regarded as a particep s crimt- 
ms, but as, in some sort, the slave of the lender, and compelled to submit to the terms 
which the latter may dictate. (See Smith v. Bromley, Doug. Rep. 696, note. Boe- 
anquet v. Dash wood, Cas. Temp. Talbet, 39. Browning v. Morris, Gowp. Rep. 790. 
Rawdon v. Shadwell, Amb). Rep. 969. 1 Story’s Eq. 301.) 

The general doctrine seems to be, that no form which can be given to the prrticu- 
instrument, will prevent the borrower from the introduction of evidence for the purpose 
of impeaching it on this ground. See a very full collection of the equity cases in 
Fonbl. Eq. B. 1, ch. 4, § 7, ed. of 1835. 1 Story’s Eq. 300, et seq. 3 Barbour’s Eq. 
Dig. 404, et seq. and the cases there cited ; also 1 id. 656, et seq. See also the observa- 
tions of the vice chancellor, in Dowdall v. Lenox, 9 Edw. Ch. Rep. 979, et seq. 

Butin Massachusetts, where a deed of conveyance, absolute on its face, was inter- 
posed; held, that it could not be shown to have been intended as a mort- 
gage, even with a view of rebutting the idea of a sale, so as to impeach it 
on the ground of usury. (Flint v. Sheldon, 13 Mass. Rep. 443.) And the court 
conceded, that unless the transaction could be shown a mortgage, it would be 
impossible, in such cases to characterize it as usurious. The decision virtually nega- 
tives the right of impeaching a conveyance under seal, importing an absolute sale, 
by oral evidence of its being designed as a cloak for usury. (See id. 446, et seq.) 
The same doctrine has been sanctioned in Maine. (Hale v. Jewell, 7 Greenl. Rep. 
435. See Richardson v. Field, 6 id. 35, 37. Chandler v. Morton, id. 879.) Quere, how- 
ever ; for, though the general rule, at law, forbids that a deed, apparently absolute, shall 
be converted into a mortgage through the instrumentality of oral evidence, (ante, note 
961, p. 1431,9, et seq. ; yet, when this is necessary as the first step toward reaching 
the vice of usury, the case seems to constitute an exception. (See Murphy v. Trigg, 
1 Monroe, 79, 3. Lindley v. Sharp, 7 id. 948, 959. Thompson v. Potter, 5 Litt. Rep. 
74. Skinner v. Miller, id. 84. See also what is said in Edrington v. Harper, 3 J. J. 
Marsh. 355. Lear v. Yarnel, 3 Marsh. Ken. Rep. 490. Moore v. Kay, 1 Beat. 987. 
Wilhite v. Roberts, 4 Dana, 174, 175. Doe, ex dera. Davidson, v. Barnard, 1 Esp. Rep. 
11, and note (1). Per Lord Mansfield, in Jestons v. Brooke, Cowp. Rep. 796. Fenwick 
v. Ratliff’s rep., 6 Monroe, 154, 5. Atkinson v. Scott, 1 Bay’s Rep. 303.) In Con- 
necticut, a doctrine directly the reverse of that which seems to prevail in Maine and 
Massachusetts, has been laid down, and Flint v. Sheldon was directly disapproved. 
(Mitchell v. Preston, 5 Day’s Rep. 100. Per Hosmer, C. J. in Reading v. Weston, 
7 Conn. Rep. 419, 413.) But in the latter case, held, that the right of avoiding a 
conveyance of land for usury, was matter of personal previlege to the party, and that 
a stranger could not avail himself of it (S. C. 8 Conn. Rep. 1 90.) See as to this 
point, De Wolf v. Johnson, 10 Wheat. 867, 393, in connection with Lloyd v. Scott, 
4 Peters’ Rep. 906, 998, 9. Also French v. Shotweil, 5 John. Ch. Rep. 555, 565, 6. 
Bearce v. Barstow, 9 Maas. Rep. 45, 48. Trumbo v. Blizzard, 6 Gill fit John. 18, 
93, 4. 
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The rule in Massachusetts and Maine, above stated, has, of course, been repudiat- 
ed in New- York; for, in the latter state, we have seen, that parol evidence is always 
admissible, at law, and in equity, to convert a deed importing an absolute sale, into a 
mortgage. (See ante, note 961, p. 1432.) 


NOTE 969— p. 551. 

This is clearly the rule, even at law, as in favor of the rights of strangers; for they 
are not concluded from enquiring freely into the transaction to which the deed relates. 
And the observation applies not only to the consideration clause in the deed, but to 
every other part of it. Hence, creditors assailing a deed on the ground of fraud, may 
show any secret parol trust, or agreement, however inconsistent with the face of the 
instrument. (New England Marine Ins. Co. v. Chandler, 16 Mass. Rep. 275. Macar- 
ty v. Bond’s adm’r, 9 Lou. Rep. (Curry) 351. Hills v. Elliot, 12 Mass. Rep. 26. 
Goodwin v. Hubbard, 15 id. 210. Bridge v. Elliston, 14 id. 245. Alexander v. Gould, 

I id. 165. See ante, note 481, p. 650, et seq. Hoye v. Penn, 1 Bland’s Ch. Rep. 32. 
Duvall v. W aters, id. 587. Strike’s case, id. 57. Jackson, ex dem. Titus, v. Myers, 

II Wend. 533. Stanton v. The Commonwealth, 2 Dana, 397. Webb v. Peele, 7 
Pick. 247. Bullard v. Briggs, id. 533. Wilt v. Franklin, 5 Binn. Rep. 502. Steele v. 
Worthington, 2 Hamm. Rep. 182. Brooks v. Maltbie, 4 Stew. & Porter, 105. Har- 
vey v. Alexander, 1 Rand. Rep. 219. Jack v. Dougherty, 3 Watts’ Rep. 151. Duval 
v. Bibb, 4 Hen. & Munf. 113. Eppes v. Randolph, 2 Call’s Rep. 103. War- 
ren v. Hall, 6 Dana, 450.) See further ante, note 961, p. 1436; and ante, note 
965, p. 1444, 5. 

Parties and privies, however, shall not be heard to allege their own fraud, whether 
intended to affect creditors, or others, as a ground for avoiding or varying a deed, or 
indeed, any instrument, not executory in its character. This is upon the principle ad- 
verted to ante, note 967, p. 1445, 6. (Stewart v. Igglehart, 7 Gill & John. 132. Os- 
borne v.Moss, 7 John. Rep. 161. Hawes v. Leader, Cro. Jac.270. S. C. Yelv. 196 
Brownlow, 348. Orlabar v. Harrison, Comb. 348. Philips v. Biron, 1 Strange, 509. 
Smith v. Boucher, 2 id. 993. Starke’s ex’rs v. Littlepage, 4 Rand. 368. Potter v. 
Yale College, 8 Conn. Rep. 52. Said, per Bronson, J. in Mann v. Eckford’s ex’rs, 15 
Wend. 341. Jones v. Yeates, 9 Barn. & Cress. 532. Randall v. Phillips, 3 Mason’s 
Rep. 379, 388. Hoye v. Penn, 1 Bland’s Ch. Rep. 32. Duvall v. Waters, id. 587. 
McTeer’s adm’r v. Sheppard, 1 Bay’s Rep. 461.) 

Upon a different principle, applicable peculiarly to sealed instruments, parties and 
privies are estopped, at law, from alleging, in avoidance of the deed, or for the pur- 
pose of varying its operation, that the other party defrauded them by false represen- 
tations in respect to the subject matter to which it relates. Hence, m an action for the 
purchase money, on an agreement under seal to sell lands, a fraudulent misrepresenta - 
tion of the quality or situation of the land, was held not admissible by way of defence. 
(Franchot v. Leach, 5 Cowen’s Rep. 506. See S. P. Champion v. White, id. 509. 
Parker v. Parmelee, 20 John. Rep. 130, 134. Dale v. Rosevelt, 9 Cowen’s Rep. 
307.) In an action of debt on bond, given for the purchase money of a patent right; 
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held, that the defendant could not give in evidence, a failure of consideration, or that 
be was induced to give the bond through a fraudulent representation as to the value 
of the consideration which was in fact of no value. (Dorr v. Munsell, IS John. 
Rep. 4S0. See S. P. Vrooman v. Phelps, 2 John. Rep. 177. Dorian v. Sammis, id. 
179, note. Mead v. Steger, 5 Porter’s Rep. 505.) 

The above cases were determined upon common law grounds. The qualifications 
with which the doctrines advanced in them must now be received in New-York, will 
be seen ante, note 96S, p. 1488. In South Carolina, independent, it seems, of any 
statutory provision like that of New-York, misrepresentations in respect to the con- 
sideration of sealed instruments, may be given in evidence, for the purpose of defeat- 
ing, in whole, or in part, actions brought upon them ; and this, whether the misrep- 
resentations were founded in fraud or mistake. (See per Johnson, J. in Means v. 
Brickell, 2 Hill’s Rep. 659, et seq. Gray v. Handkinson, 1 Bay’s Rep. 278. Adams 
ads. Wylie, 1 Nott & McCord, 78. Tunno v. Flood, 1 McCord’s Rep. 122. But 
see Stinson v. McKeown, 1 Hill’s R. 388, 9.) And a single bill may there be shown, 
it seems, by parol to have been given through mistake for a larger amount than 
was really due. (Hunter v. Graham, 1 Hill’s Rep. 370.) 

This doctrine, however, seems entirely anomalous. With respect to other states, it 
may be laid down as a general rule, and we believe will be found sustained by all the 
cases, that, independent of any statutory provision, no fraud whatever can be set up, in a 
court of law, to affect the operation of a sealed instrument, save such as relates to the 
execution . (See Franchot v. Leach, 5 Cowen’s Rep. 506. Champion v. White, id. 
509. Parker v. Parmelee, 20 John. Rep. 180, 184. Dale v. Rosevelt, 9 Cowen’s 
Rep. 807. Dorr v. Munsell, 13 John. Rep. 430. Vrooman v. Phelps, 2 John Rep. 
177. Johnson v. Miln, 14 Wend, 198. Van Volkenburgh v. Rouk, 12 John. Rep. 
337. Taylor v. King, 6 Munf. Rep. 358. Garrett v. Stewart, 1 McCord’s Rep. 514. 
Wyche v. Macklin, 2 Rand. Rep. 426. Belden v. Davis, 2 Hall’s Rep. N. Y. C. P. 
438. Peddicord v. Hill, 4 Monroe, 874. Tribble v. Oldham, 5 J. J. Marsh. 141, 2, 3.) 

But circumstances which go to show that the deed was never duly executed by the 
party, may always be proved. Thus, the party may give evidence tending to estab- 
lish that the deed was mis-read, or mis-expounded to him, or that one instrument was 
substituted for another, and thus his signature was fraudulently obtained. This will 
be found put as an illustration of what is meant by “ fraud in the execution,” in seve- 
ral of the cases already cited. (See 5 Cowen, 508, per Savage, C. J. ; per Dayan, 
senator, 9 Cowen’s Rep. 311, 312; per Spencer, C. J. 13 John. Rep. 431 ; per Sav- 
age, C. J. 14 Wend. 198 ; per Roane, J. 6 Munf. Rep. 366. Owen’s case, 1 Bland’s 
Ch. 391. Peddicord v. Hill, 4 Monroe, 874, 5. Swisher’s lessee v. Williams’ heirs, 
1 Wright’s Rep. 754. Van Volkenburgh v. Rouk, 12 John. Rep. 337, 8, 9.) So 
it may be shown, that, in reading the instrument, some material part of it was fraud- 
ulently suppressed, and, therefore, that it is not such an instrument as the party de- 
signed to execute. (Per Savage, C. J. in Franchot v. Leach, 5 Cowen’s Rep. 508 ; 
Morton v. Chandler, 8 Greenl. Rep. 10, 11 ; S. C. 7 id. 44; per Nelson, J. in Creery 
v. Holly, 14 Wend. 26, 30, 1. Tribble v. Oldham, 5 J. J. Marsh. 141, 2, 3.) 

On the like principle, facts which relate to the party’s capacity to execute, may be 
proved, in order to negate the idea of its being his deed ; (see per Woodworth, J. in 
Champion v. White, 5 Cowen’s Rep. 510 ; see ante, note 888, p. 1282 ;) as, that he 
Vol. I. # 182 


Digitized by ^ooQle 



1460 Qf the Jldmissibihly of Parol Evidence [Ch. 10. 

was at the time of execution, a lunatic; (per Dayan, senator, in Dale v. Rosevelt, 9 
Cowen’s Rep. 310; per Savage, C. J. in Johnson v. Miln, 14 Wend. 198; Millinson 
v. Howell, Cam. St Norw. 499; see Webster v. Woodford, 3 Day’s Rep. 90; Grant 
v. Thompson, 4 Conn. Rep. 203 ; Mitchell v. Kingman, 5 Pick. Rep. 431 ; Rice v. 
Peat 15 John. Rep. 503 ; Den v. Clark, 5 Halst. Rep. 217 ; 2 Kent’s Comm. 450, et 
seq.;’ Jackson, ex dero. Caldwell, v. King, 4 Cowen’s Rep. 207 ; Owing’s Case, 1 
Bland’s Ch. Rep. 370 ;) or, that he was made to sign it when so drunk as not to know 
what he did; especially, if that drunkenness was procured by the other Iparty; (per 
Dayon, senator, in Dale v. Rosevelt, 9 Cowen’s Rep. 310, 311 ; per Savage, C. J. in 
Johnson v. Miln, 14 Wend. 198; 3 P. Wms. 130, 1, note. See Prentice v. Achorn, 

2 Paige’s Rep. 31 ; Barrett v. Buxton, 2 Aik. Rep. 167; Lee’s adm’rs v. Ware, 1 
Hill’s Rep. 316 ; Seymour v. Delancey, 3 Cowen’s Rep. 518 ; Burroughs v. Richman, 

1 Green’s Rep. 238: 1 Story’s Eq. 235, and note (2,); Wigglesworth v. Steers, 1 
Hen. & Munf. 70.) So it may be shown that the deed was extorted by duress ; (2 
Ins. 482; Com. Dig. Pleader, 2 W. 18; 2 Stark. Ev. 274, 6th Am. ed. ; Inhabitants 
of Worcester v. Eaton, 13 Mass. Rep. 371 ; see Watkins v. Baird, 6 id. 511 ; Stoufler 
v Latshaw, 2 Watts’ Rep. 165; Richardson v. Duncan, 3 N. Hamp. Rep. 508; 
Thompson v. Lockwood, 15 John. Rep. 256; Jackson, ex dem. Titus, v. Myers, 11 
Wend. 536;) by threats of life, member, mayhem, or imprisonment; (2 Stark, v. 
274, 6th Am. ed. ; Edwards v. Handley, Hardin’s Rep. 602;) or that the party exe- 
cuting, was a feme covert, and, therefore, incapable of giving a deed ; (per Dayan, 
senator, in Dale v. Rosevelt, 9 Cowen’s Rep. 311 ; per Spencer, C. J. in Van \ olken- 
burgh v. Rouk, 12 John. Rep. 338. 12 Mod. 609;) or an infant; (per Spencer, C. 
J. in Van Valkkenburgh v. Rouk, 12 John. Rep. 338.) 

It may also be shown that the deed was never duly delivered ; or was delivered 
merely as an escrow ; or to take effect only on a contingency which has not happened; 
or that the grantee obtained it fraudulently, or in an improper manner, &c. This 
species of evidence has never been considered, as coming within the rule which rejects 
parol proof, when offered to contradict a deed. (Per Savage, C. J. in Roberts ads. Jack- 
son, 1 Wend. 484. Jackson, ex dem. Titus, v. Myers, 1 1 id, 536. Clark v. Gifford, 
10 id. 310.) See also ante, note 888, p. 1281, et seq. ; ante, note 948, p. 1388, and 
post, note 973, p. 1453.) In Massachusetts, if a deed, with the regular evidence of 
complete nnd unqualified execution on its face, has been signed, sealed, and delivered 
to the party ; parol evidence of a contemporaneous agreement or understanding that it 
should not take effect until a certain event, is inadmissible, as going to vary the terms 
of the deed, and make that conditional which appeared to be absolute. ( Semble , 
Ward v. Lewis, 4 Pick. 518, 520. Dix v. Otis, 5 iJ. 38.) It is not competent to es- 
tablish, under pretence of delivery as an escrow, conditions in the contract itself, dif- 
ferent from its face, and repugnant to it. (The State v. Perry, 1 Wright’s Rep. 

662, 667.) £ 

A surety, in a joint and several bond, it has been held, may, when sued, show that he 

signed it on condition that others, beside those whose names are to it, would execute 
it, and that. their signatures were not procured. (United States v. Lefflcr, 1 1 Peters’ 
Rep. 86.) The principal was entrusted to procure the signatures, in this case; and 
it does not appear that the obligees were in any manner apprized of the conditional 
delivery. In Louisiana, a similar point arose, and the court held, that as there was 
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nothing on the face of the bond showing that other signatures were intended, the 
surety could not avail himself of the breach of trust on the part of the principal, to 
defeat a recovery by the obligees. (Police jury v. Haw, 1 Mill. Lou. Rep. 41.) See 
further in relation to delivery, post, note 973, p. 1453, 4.) 


NOTE 970— p. 552. 

Rex v. Mattingley, and Rex v. Olney, cited in the text, are assignable to the prin- 
ciple of the cases ante, note 965, p. 1444, allowing strangers to show the real na- 
ture of the transaction, in order to resist an injurious operation of the deed upon their 
interests. 


NOTE 971— p. 552. 

The case of Small v. Allen, stated in the text, is one of those where direct proof 
of intention, as an independent fact, may be given, agreeable to the doctrine stated 
ante, note 948, p. 1387, 8. As to the qualifications under which declarations of the 
party, indicative of the real intention, are admitted in such instances, see ante, note 
431, p. 646, 7. Also Doe v. Hardy, 1 Mann. & Ryl. 525. In respect to various 
circumstances, proper to be proved and considered in these cases, see Davis v. Cal- 
vert, 5 Gill & John. 269. The case of Filmer v. Gott, stated at p. 551 of the text, 
was a case in chancery, of the same general character with Small v. Allen. In both, 
the fraud complained of related to the execution. 


NOTE 972— p. 553. 

We saw ante, note 964, p. 1442, that as between the parties, and for the ob- 
ject of maintaining the character of the deed, as imported by its operative words, the 
consideration clause is conclusive. If the execution of the deed is admitted, 
they shall not be allowed to vary the uses and purposes therein expressed. 
(See Tribble v. Oldham, 5 J. J. Marsh. 144.) Fraud in the execution, however, 
may be set up by a party; (ante, note 969, p. 1449;) and as that issue raises 
the question of intention as an independent fact, the consideration clause is of 
course open to enquiry. So it is open as to strangers in various instances, who 
may be interested in probing the real nature of the transaction, with a view of es- 
tablishing that the deed was made to defraud creditors, &c. In these and the like 
cases, it seems, the rule propounded in the text applies ; and the party setting up the 
assailed deed, shall not be allowed to support it by showing a different consideration. 
Clarkson v. Hanaway, cited in the text, is an instance where fraud in the execution 
was alleged as between the parties. The consideration expressed was adjudged en- 
tirely inadequate, and the defendants thereupon sought to maintain the deed as hav- 
ing been given mainly upon a consideration of another species, viz. a consideration of 
blood ; but tikis the court held, could not be done. Wait v. Grove, 2 Scbo. & Lef. 
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492, contains various dicta to the same effect, “ It would be extremely dangerous,” 
said the Lord Chancellor in that case, “ to allow an impeached deed to be supported 
by evidence of considerations wholly different from those alleged in it.” (Id. 500, 1.) 
In Bridgman v. Green, & Ves. sen. 628, the question arose whether a deed importing 

a money consideration, could, when assailed by the grantor for fraud, and the money 
consideration disproved, be supported as a deed of gift : — And held, that it could not. 
Doe, dem. Roberts, v. Hanna way, cited in the text, seems referable directly to the 
principle of the cases, ante, note 967, p. 1446, which hold, that a party to an executed 
agreement shall not avoid it by alleging his own turpitude or illegal act. 

Tlie English decisions therefore, whatever may be said of their dicta , do not ap- 
pear to have gone beyond the point of disallowing proof to show a consideration of 
a different species, so as thereby to change the nature of the deed. For instance, 
where a deed, under such circumstances, imports a bargain and sale merely, and the 
consideration mentioned is disproved, or turns out so entirely inadequate as to raise 
the presumption of fraud, it shall not be supported by proof that it was intended to 
operate as a voluntary conveyance, &c. 

The question, how far extrinsic enquiry in support of a deed thus assailed may go, 
has been considerably discussed in the American courts. In Hinde’s lessee v. Long- 
worth, 11 Wheat. 199, a deed importing a voluntary conveyance from a father to his 
son, was assailed by a creditor of the father on the ground of its having been given 
to screen the property from being made liable for the father’s debts. The party 
claiming under the deed, in order to repel the fraud, offered to show, among other 
things, that the father was indebted to the son in an amount equal to the value of the 
property conveyed. The court held the evidence admissible, on the ground that it 
might conduce to rebut the idea of fraud in fact , or the intention to defraud . The 
father, they said, might have “sold the land to his son, or a stranger, for a valuable 
consideration, and given a good title for ihe same, although his debts might have 
been double in amount to the value of his property, unless his creditors had acquired 
a lien upon it. It would have been no fraud in judgment of law against his creditors, 
for him to have paid one , and left the others unpaid. Had the evidence been offered 
for the purpose of showing that the deed was given for a valuable consideration , and 
in satisfaction of a debt due from the father to the son, and not for the consideration 
of love and affection , as expressed in the deed, it might well be considered as contra- 
dicting the deed. It would then be substituting a valuable for a good consideration, 
and a violation of the well settled rule of law, that parol evidence is inadmissible to 
annul, or substantially vary, a written agreement.” They then observed, that such 
was not the object of the evidence — that the adverse party having gone into proof of 
circumstances out of the deed, which were insisted upon as evidence of a fraudulent 
intention, the evidence of the father’s indebtedness to his son, was to meet the pre- 
sumption thus raised. The evidence to show the fraud, they added, and that which 
was offered to repel it, “ related to collateral and independent facts, unconnected with 
the deed, and could not, therefore, in any manner, vary or alter its terms.” (Id. 214, 
215.) It is difficult to perceive the relevancy of the enquiry above allowed, unless for 
the purpose of showing that the property conveyed, went, in some shape, to cancel the 
son’s indebtedness, and thus to relieve the residue of the lather’s estate, quoad hoc ; 
and in that view, it certainly requires a very subtle discrimination to discern the dis- 
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ti action upon which the court proceeded. In Maryland, a deed assailed on the ground 
of fraud against creditors, expressed a money consideration which had never passed; 
and the party Claiming under it sought to support it by proof that the true considera- 
tion was marriage; but held, that this could not be done, though both considerations 
were valuable. (Betts v. The Union Bank of Maryland, 1 Harr. & Gill. 175.) 
Quere , whether an additional money consideration could be shown. (Id.) In Mas- 
sachusetts, the rule seems to be different ; and any consideration of the same general 
species may, it seems, be proved, to sustain the deed under such circumstances. Ac- 
cordingly, where a deed expressing a consideration of money was attacked by credi- 
tors; held, that parol evidence was admissible to show the real consideration to have 
been the release of a right of dower. (Bullard v. Briggs, 7 Pick. Rep. 533. See 
Johns v. Church, 12 id. 557, 561.) The same doctrine prevails in Pennsylvania. 
(Jack v. Dougherty, 3 Watts’ Rep. 151.) In Virginia, where a deed purporting on 
its face to have been made in consideration of “ natural love and affection,” and also 
of “ one dollar,” was assailed on the ground of fraud as against creditors; held, that 
parol proof of other valuable considerations, besides the nominal one expressed, was 
admissible to sustain it. (Harvey v. Alexander, 1 Rand. Rep. 219.) Quere, how- 
ever, if the consideration sought to be proved had been of a different species from the 
one expressed. (Id. See Eppes v. Randolph, 2 Call’s Rep. 103. Duval v. Bibb, 
4 Hen. & Munf. 113.) So in Ohio. (Steele v. Worthington, 2 Hamm. Rep. 182, 
185.) In New-York, a deed expressing a money consideration was assailed by credi- 
tors, and it turning out that the consideration mentioned was inadequate; held, that 
it could not be supported by proof of its having been intended as a gift or voluntary 
conveyance. (Hildreth v. Sands, 2 John. Ch. Rep. 35.) As to the doctrine on this 
subject in Vermont, see Brackett v. Wait, 6 Verm. Rep. 426, 7. See also as to the 
doctrine in Alabama, Brooks v. Maltbie, 4 Stew. & Porter, 96 et seq., and Mead v. 
Steg^r, 5 Porter’s R. 498, et seq. 


NOTE 973— p. 553. 

The date is regarded as one of the formal parts of a deed. It is no more than 
prima facie evidence of the actual time of delivery, and may be contradicted. (Lee 
v. Massachusetts Fire Ins. Co., 6 Mass. Rep. 208. Harrison v. Trustees of Phil- 
lips* Academy, 12 id. 456. Maynard v. Maynard, 10 id. 456. Fairbanks v. Metcalf, 
8 id. 230. Hatch v. Hatch, 9 id. 307. Penniman v. Barrimore, 6 Mart. Lou. Rep. 
494. Solomon v. Evans, 3 McCord’s Rep. 274. Jackson, ex dem. Hardenbergh, v. 
Schoonmaker, 2 John. Rep. 230. Barrymore v. Jay, 2 McCord’s Rep. 38. Fox v. 
Palmer, 2 Dali. Rep. 214. Thompson v. Gray, 2 Stew. & Porter, 64, 65. Perrin v. 
Broadwell, 3 Dana’s Rep. 596, 7. Churchill v. Bailey, 1 Shepley’s Rep. 64. Hall 
v. Benner, 1 Pennslv. R. 402. Green’s trustees v. Robinson, 1 Wright’s R. 436. Allen 
▼. Rhodebaugh’s adm’r, id. 322. Higdon’s heirs v. Higdon’s devisees, 6 J. J. Marsh. 
51.) Indeed, all facts relating to the point of execution, whether tending to show'the 
time of delivery merely, or that the delivery was in the nature of an escrow, or to dis- 
prove it altogether, may in general be shown, notwithstanding any thing appearing on 
the /ace of the deed. (See ante, note 948, p. 1388; also ante, note 969, p. 1450.) So as 
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to the place of execution, if that becomes material. (Keys v. Powell, 9 Lou. Rep. 
(Curry) 572.) 

This freedom of enquiry is involved in most of the cases ante, note 888, p. 1281, 
where we considered various ingredients in the constitution of complete delivery. We 

saw by several cases at pp. 1283, 4, 5, 6, of that note, that the fact of a deed being 
acknowledged and recorded, is not conclusive evidence of delivery. See to S. P., 
Jackson, ex dem. Hopkins, v. Leek, 12 Wend. 105. Jackson, ex dem. Ten Eyck, 
v. Perkins, 2 id. 308. Powers, v. Russell, 13 Pick. 69. 

We saw too, in the same note, that the question of delivery was one involving the 
consideration of both acts and motives; in other words, “both overt and mental 
acts;” (per Shaw, C. J., 13 Pick. 75;) and that the intention of the grantee as well as 
grantor was requisite. (Owings v. Grubb’s adm’r, 6 J. J. Marsh. 32, 3.) In Vermont, 
it has been laid down, that a deed of gift to a wife during coverture, if accepted by 
her husband, is accepted by her, and that her refusal apart from her husband can 
be of no consequence. (Brackett v. Wait, 6 Verm. Rep. 41 1, 424.) 

If there is no date to a will, you may show the true time of execution ; and where 
there is a date, you may show that a mistake was made in it. (Deakins v. Hollis, 7 
Gill 8 1 John. 31 1 .) 


NOTE 974— p. 554. 

The doctrine of annexing customary incidents to a lease, the lease itself being silent 
in respect to them, was very clearly recognized in Dorsey v. Eagle, 7 Harr. &. Gill, 
321, a case very similar to the one put in the text. And though the lease there, con- 
tained a general reference to the regulations of the manor, yet it was conceded on all 
sides, and expressly affirmed by the court, that without such reference, parol evidence 
would have been .admissible of the manorial custom for the tenant to remove the 
away-going crop. (Id. 331.) So also in Stultz v. Dickey, 5 Binn. Rep. 285; and 
see Diefiedorf v. Jones, stated per Yeates, J., id. 289, and in Carson v, Blazer, 2 id. 
487. Independent of any such custom, it seems clear, that where the termination of 
the lease is certain, as was the case in the above instances, the tenant would have no 
such right. (Whitmarsh v. Cutting, 10 John. Rep. 360.) 

In Pennsylvania, a custom of a particular place fora landlord to enter for breach of 
a condition in a manner different from that authorized by the common law, or the 
terms of the deed, is inadmissible. (Stoever v. Whitman, 6 Binn. Rep. 416.) 

The tenant’s right to the away-going crop, as founded upon custom, was recognized 
by the supreme court of the United States in Van Ness v. Pacard, 2 Peters’ Rep. 
137. And there it was held, that a local custom in the city of Washington, for ten- 
ants to remove certain buildings erected by them, might be proved. (Id. 148. See 
Woodfall’s Landlord and Tenant, 218. Bull. N. P. 34. See further, Story’s Confl. of 
Laws, 226.) 

The doctrine in the text has been recognized and acted upon in various English 
cases, beside those noticed by our author. The principal difficulty in its application 
has been to determine, when these incidents may be regarded as excluded by the 
terms of the lease. The general rule seems to be, that the custom is admissible un- 
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less inconsistent with the written instrument It need not, however, exclude it in ex- 
press language, as seems to have been erroneously assumed in Senior v. Armytage. 
(See Hutton v. Warren, 1 M. & W. 4.) In Senior v. Armytage, (1 Holt’s N. P. R. 
197,) evidence was admitted of a customary right to compensation for an away-going 
crop, though the instrument of demise contained an express stipulation, that all the 
manure made on the farm should be spent on it, or left at the end of the tenancy, 
without any compensation being paid. Such a stipulation certainly does not exclude, 
by implication, the tenant’s right to receive a compensation for seed and labor. (Per 
Curiam, in Hutton v. Warren, supra.) In Webb v. Plummer, cited in the text, there 
was a claim of a customory allowance for foldage, (a mode of manuring the ground,) 
but there being an express provision for some payment on quitting, for the things 
covenanted to be done, and an omission of foldage ; held, that the customary obliga- 
tion to pay for the latter, was excluded. (2 Barn. & Aid. 746.) In Holding v. Pig- 
gott, 7 Bing. 465, a lease contained stipulations limiting the quantity of grain that 
should be grown on the farm, and directing that the land should be summer-fallowed, 
and that the tenant should spend all the fodder, hay, straw, turnips, &c. on the premi- 
ses ; and held, that the custom of the country, which would give the tenant a right to 
the away-going crop of wheat after a crop Of turnips, was not excluded, though 
such crop had been grown in violation of the covenant to leave the land summer-fal- 
lowed. The court said, these were stipulations as to the terms of holding, not as 
to the terms of quitting. In Roberts v. Barker, 1 Cromp. & Meason, 803, the ten- 
ant claimed compensation for manure left on the farm, under a custom which bound 
the away-going tenant to leave the manure, and under which he was entitled to be 
paid for it by the landlord, or the incoming tenant. The lease contained a condition, 
that the manure should not be sold or taken away, but should be left to be expended 
on the land, by the landlord or incoming tenant. Lord Lyndhurst, in delivering the 
judgment of the court that the custom of the country was excluded, said — “ if the 
parties meant to be governed by the custom in this respect, there was no necessity for 
any stipulation, as, by the custom, the tenant would be bound to leave the manure, 
and would be entitled to be paid for it. It was altogether idle, therefore, to provide 
for one part of that which was sufficiently provided for by the custom, unless it was 
intended to exclude the other part.” Hutton v. Warren, supra, was a case in which 
the plaintiff held under a lease of the glebe land and tithes of a parish ; the lease con- 
tained a stipulation, that the plaintiff should spend and consume three parts in four of 
the manure arising from the tithes, as well as from the glebe land, on the glebe, and 
leave on the land all the manure not spread or bestowed on the premises, for the use 
of the landlord, he paying a reasonable price for the same ; and held, that the custom 
of the country, giving an away-going allowance for seed and labor, was not excluded. 
Parke B. giving the judgment of the court, said — “ the question is, whether, from the 
terms of the lease, it can be collected that the parties intended to exclude the custom- 
ary obligation for seed and labor.” The court considered the stipulation, obliging the 
tenant to lay out the manure arising from the tithes, as imposing a new obligation on 
the tenant, dehors the custom, and as qualifying the obligation, by an engagement on 
the landlord’s part to give a remuneration, by re-purchasing a part of the produce in 
a particular way. “It is by no means,” said the court, “to be inferred from this pro- 
vision, that this is the only compensation which the tenant is to receive on quitting. 
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If, indeed, there had been a covenant by the tenant to plough and sow a certain por- 
tion of the demised land in the last year, being such as the custom of the country requir- 
ed, he being paid, on quitting, for the ploughing; or to plough, sow, and manure, be 

being paid for the manuring; the principle of expressum facit cessare taciturn , which 
governed the decision of Webb v. Plummer, would have applied ; but this is not the 
case here. The custom of the country, as to the obligation of the tenant to plough 
and sow, and the corresponding obligation of the landlord to pay for such ploughing 
and sowing, in the last year of the term, is in no way varied. The only alteration 
made in the custom, is, that the tenant is obliged to spend more than the produce of 
the farm on the premises, being paid for it in the same way as he would have been paid 
for that which the custom required him to spend.” (1 M. &. W. 466.) 

This doctrine of annexing customary incidents has been applied to other transactions 
of life, in which known usages have been established. It constitutes an exception to the 
general rule, that an instrument, complete on its face in all its parts, and importing to 
be the exclusive expositor of the sense of the parties, shall not receive additions from 
parol evidence. The cases go on the principle of a presumption, that, in such transac- 
tions, the parties did not mean to express in writing the whole of the contract by 
which they intended to be bound, but to make a contract in reference to these known 
usages. (Per Parke B. delivering the judgment of the court, in Hutton v. Warren, 1 
M. & W. 466. See also per Savage, C. J. in Boorman v. Johnston, 12 Wend. 574.) 
The cases cited ante, note 957, p. 1408, etseq., will, many of them, be seen to be cases in 
which, on the principle above mentioned, incidents were annexed to contracts of va- 
rious kinds, commercial, and otherwise. And though the admissibility of usage for 
this purpose has sometimes been regretted in England, (see p. 556, 7, of the text,) 
yet, it is sanctioned, both there and in this country, by a current of autlwrity which 
it would be now presumptuous to question. Indeed, if the subject were res integra> it 
would be difficult to show why this evidence should be excluded on principle. In al- 
most every country, certain customs have grown up and incorporated themselves with 
the general law, which not merely add incidents to contracts, respecting which the 
latter are silent, but often supply a meaning apparently in direct contradiction of the 
terms used. For example, a note is drawn, payable on its face in sixty days; yet, a 
law, founded in commercial usage and convenience, steps in and construes the note as 
payable in sixty three days. The parties are supposed to contract in reference to the 
law, as it exists at the time; and the only difference between taking that general law, 
and a custom, in connexion with the writing, is, that the latter is a binding law on 
particular persons, places or things; and though there are some exceptions, yet, in 
many cases, the maxim expressum facit cessare taciturn , applies as well to an incident 
sought to be annexed to a contract by the general law, as by a special local custom. 
See Davies’ Rep. 87. Per Savage, C. J. in Boorman v. Johnston, 12 Wend. 566, 
574. Per id. in Wilcox v. Wood, 9 Wend. 349. Story’s Confl. of Laws, 225, 6,7. 
Per Parris, J. in Heald v. Cooper, 8 Greenl. Rep. 32, 35. See Doe, deni. Daggett, 
v. Snowden, 2 Black. Rep. 1225. Williams v. Gilman, 3 Greenl. Rep. 35. Lawrence 
v. McGregor, I Wright’s Rep. 192. Cherry v. Holly, 14 Wend. Rep. 26. Barber 
v. Brace, 3 Conn. Rep. 9. Ante, note 957, p. 1413, et seq. 
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NOTE 975— p. 554. 

It is still doubtful, notwithstanding the observations in the text, whether the English 
courts would exclude evidence of the custom and usage of the country, for the pur- 
pose of showing that Michaelmas or Lady Day, in a demise, even though it were by 
deed, meant Old Michaelmas, or Old Lady Day. At all events, no decision has as 
yet gone that length. In Doe, dem. Spicer, v. Lea, cited in note (S) of the text, the 
evidence was not of this character, but of intention as an independent fact; and, 
therefore, was of course inadmissible. (See ante, note 948.) The subsequent case 
of Doe, dem. Hall, v. Benson, cited in note (4) of the text, shows that the statutory al- 
teration of the style, has not given a conclusively arbitrary signification to the words 
designating different periods of the year. Indeed, the very ground of decision in the 
latter, was, that the term Lady Day was ambiguous, and therefore explainable by 
usage. See also S. P. in Farley, ex dero. Mayor, fee. v. Wood, 1 Esp. Rep. 198. 
The dicta in Doe, dem. Hal), v. Benson, by which the judges, in order to get round 
the determination in Doe, dem. Spicer, v. Lea, attempted to distinguish between a 
leasing by deed and by parol, must certainly be taken with very material qualifications. 
For we have seen various cases ante, note 957, p. 1408, et seq., where evidence of usage 
was held admissible to explain deeds, as well as other writings. (And see the cases in 
the next preceding note.) Nor is it easy to discern upon what principle such words 
as Michaelmas, Lady Day, &.C., shall be regarded as of flexible import, when spoken 
merely, while, if the same words are written, and the writing authenticated by a seal, 
they are to be treated as having lost their ambiguous character, and become absolute- 
ly fixed and uncontrollable in their meaning. The cases ante, note 95 2, p. 1395, 
showing how words used in written instruments of all kinds are to be understood, 
seem practically, if not expressly, at variance with such a notion. It is true, where 
the leasing is by parol, whatever passed between the parties connected with their ne- 
gotiation, may be proved, by way of ascertaining their real intention; otherwise, 
however, where the leasing has been by writing ; for then the range of extrinsic en- 
quiry is limited to an ascertainment of the meaning of the writing. Considering, there- 
fore, the nature of the evidence offered in Doe, dem. Spicer, v. Lea — that it was for- 
eign to the purposes of interpretation — designed to show the intent of the parties, in- 
dependent of the deed, instead of explaining the meaning of the words in it — it is 
highly questionable if the court would have decided in the same way, had the evi* 
dence been of circumstances collateral to the question of intent, as custom or 
usage, &c. 

Den, dem. Peters, v. Hopkinson, 3 Dowl. & Ryl. 507, seems entirely anomalous* 
There the court are reported to have held, that the demise being by writing not under 
seal, parol evidence was admissible to prove “ that the real understanding between the 
parties was, that the tenancy should commence at Old Lady Day,” though the ex- 
pression in the demise was general, “ from Lady Day.” The decision looks very much 
like authorizing proof of what the parties intended, as contradistinguished from an as- 
certainment of the intent expressed by the writing. It has been suggested, however, 
that the case is mis-reported, and that the evidence offered was probably of a usage 
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or custom. (2 Phill. Ev. 754, 6, note ($,) 8th Lond. ed.) See Doe, dem. Dagget, ▼. 

Snowden, 2 Black. Rep. 1224. 

In New-York, parol evidence of a local custom, in the city of Albany, that a lease, 
which in its terms defines the time of holding to commence from the first day of May 
in one year, and to continue to the first day of May in the succeeding year, expires at 
noon of the last day, is admissible. The lease was in writing ; but whether sealed or un- 
sealed, does not distinctly appear. The opinion of the court, however, proceeds, it 
seems, in disregard of any such distinction. (Wilcox v. Wood, 9 W'end. 346.) See 
Mary Lace’s case, 4 City-Hall Rec. 158. 


NOTE 976— p. 555. 

The maker of a promissory note, notwithstanding the usual expression of consider- 
ation, such as “ for value received,” &c., may show, as against the payee or other 
person standing in the same situation, that the note was given without consideration ; 
or that the consideration has failed ; or that a fraud in respect to it was practised 
upon him by the other party ; or, (under the limitations adverted to ante, note 967, 
p. 1446,) that the consideration was illegal. The apparent diversities among the 
cases, as to the right of setting up defences of this sort, in actions brought to recover 
upon notes, need not be here noticed. They are relerrible, not to any principle con- 
nected with the doctrine of parol evidence to vary written instruments, but to the pe- 
culiar policy of different courts on the subject of trying both matters in the same suit. 
The following are among the numerous American cases relating to the above general 
doctrine. Goddard v. Cutts, 2 Fa irf. Rep. 440. Means v. Brickell, 2 HilPs Rep. 
657. Schoonmaker v. Roosa, 17 John. Rep. 301. Pearson v. Pearson, 7 id. 26. 
Ten Eyck v. Vanderpoel, 8 id. 120. The People v. Howell, 4 John. Rep. 296. 
Fink v. Cox, 18 id. 145. Mattocks v. Owen, 5 Verm. Rep. 42. Vincent v. 
Groom, 1 Yerg. Rep. 430. Baker v. Matlack, 1 Ashm. Rep. 68. Pluraer v. Smith, 
5 N. Hamp. Rep. 553. The People v. Niagara C. P. 12 Wend. 246. Spalding v. 
Vandercook, 2 id. 431. Burton v. Stewart, 3 id. 238. Reab v. McAllister, 8 id. 109. 
City Bank v. Barnard, 1 Hall’s Rep. N. Y. C. P. 70. Tallman v. Gibson, id. 308. 
Fulton Bank v. Phoenix Bank, id. 562. Vallett v. Parker, 6 Wend. 615. Stevens 
v. Mclntire, 2 Shepl. Rep. 14. Smith v. Hiscock, id. 449. Fulsom v. Massey, 8 
Greenl. 401. Petrie v. Christy, 19 John. Rep. 53, 4. Rosa v. Brotherson, 10 Wend. 
85. Trustees of Amherst Academy v. Cowls, 6 Pick. 427. Loffland v. Russell, 1 
Wright’s Rep. 438. Holme v. Carpser, 5 Binn. Rep. 469. Jackson v. Heath, 1 
Bail. Rep. 355. Mims v. Whiddon, 2 id. 451. Smith v. Van Loan, 16 Wend. 
659. Johnston v. Dickson, 1 Blackf. Rep. 256. Bridge v. Hubbard, 15 Mass. Rep. 
96. Bacon v. Norton, 5 Day’s Rep. 128. Payne v. Trezevant, 2 Bay’s Rep. 23. 
Ayer v. Hutchins, 4 Mass. Rep. 370, 1, 2. Thurston v. McKown, 6 id. 428. 
Lee’s adm’r v. Ware, 1 Hill’s Rep. 315. Bowers v. Hurd, 10 Mass. Rep. 
427. Greenleaf v. Cook, 2 Wheat. 13. Smith v. Sinclair, 15 Mass. Rep. 171. 
Lloyd v. Jewell, 1 Greenl. Rep. 352. Frisby v. Hoffnagle, 11 John. Rep. 50. 
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Young v. Grundy, 7 Cranch, 548. Bliss v. Negus, 8 Mass. Rep. 46. Still v. Rood, 
15 John. Rep. 230. Hawley v. Bee man, 2 Tyl. Rep. 238. Paine v. Cutler, 13 
Wend. 605. Morton v. Rogers, 14 id. 575. Dennison v. Brown, 3 Verm. Rep. 170. 
Shepherd v. Temple, S N. Hamp. Rep. 455. Perkins 1 adm’r v. Bumford, 3 N. 
Hamp. 522. Bailey v. Foster, 9 Pick. Rep. 139. Evans v. Gray, 12 Mart. Lou. 
Rep. 478. Grew v. Burditt, 9 Pick. Rep. 265. Barnum v. Barnum, 8 Conn. Rep. 
469. Washburn v. Picot, 3 Dev. Rep. 390. Booker Laslrajtes, 2 Miller’s Lou. Rep. 
52. Russell v. De Grand, 15 Mass. Rep. 35. Northampton Bank v. Allen, 10 id. 
284. Atwood v. Whittlesey, 2 Root’s Rep. 37. Hammond v. Hopping, 13 Wend. 
505. Baoon v. Norton, 5 Day’s Rep. 128. Molte v. Dorrell, 1 McCord’s Rep. 
350. Mitchell v. Preston, 5 Day’s Rep. 100. Morton v. Legrand, 2 Litt. Rep. 326. 
Hovey v. Shumway, 1 Root’s Rep. 70. Surlott v. Pratt, 3 Marsh. Ken. Rep. 174. 
Lear v. Yarnel, id. 419. Fields v< Gorham, 4 Day’s Rep. 251. Churchill v. Suter, 4 
Mass. Rep. 156. Tucker v. Smith, 4 Greenl. Rep. 415. Jones v. Hake, 2 John. 
Cas. 60. Scott v. Lewis, 2 Conn. Rep. 132. Lloyd v. Keach, id. 175. Harlan v. 
Reid, 3 Hamm. Rep. 285. Hill v. Buckminster, 5 Pick. 391. Gates v. Winslow, 1 
Mass. Rep. 65. Lattin v.Vail, 17 Wend. 188. Thatcher v. Dinsmore, 5 Mass. R. 302. 
Burroughs v. Nettles, 7 Lou. Rep. (Curry) 113. Hightower v. Joy, 2 Porter’s Rep. 
312. Boutelle v. Codwin, 9 Mass. R. 254. Hebert v. Landry, 3 Mill. Lou. Rep. 303. 
Roll v. Raquet, 4 Hamm. Rep. 400. Sylvester v. Crapo, 15 Pick. 92. Jones v. 
Caswell, 3 John Rep. 29. Irwin v. Potter, 2 Watts’ Rep. 271. Payne v. Eden, 3 
Cain. Rep. 213. Waite v. Harper, 2 John. Rep. 386. Yeomans v. Chatterton, 9 
id. 295. Loomis v. Pulvcr, 9 id. 254. Wiggen v. Bush, 12 John. Rep. 306. 
Little v. O’Brian, 9 Mass. Rep. 423. Swayze v. Hull, 3 Halst. Rep. 54. Strong v. 
Tompkins, 8 John. Rep. 76. Reed v. Pruyn, 7 id. 425. Love v. Palmer, id. 159. 
Singleton v. Bremar, 1 Harp. Rep. 201. Rugley v. Davidson, 2 Rep. Const. Ct. 
So. Car. 40. Case v.Gerrish, 15 Pick. 49. Dexter v. Clemans, 17 id. 175. Arce- 
naux v. Jourdan, 8 Lou. Rep. (Curry) 310. 

“ It may be shown that an instrument, though it has the form of a promissory note, 
was never given, or taken and received as such — that it was put into the hands of a 
third person, to be delivered upon a contingency, which has not taken place (per 
Weston J. in Goddard v. Cutts, 2 Fairf. Rep. 442; see Vallett v. Parker, 6 Wend. 
615; Woodhull v. Holmes, 10 John. Rep. 231 ; 1 Strange, 674; Couch v. Meeker, 2 
Conn. Rep. 202 ; Bradley v. Bradley, 8 Verm. Rep. 246;) or, “ that it was taken 
from the maker without his consent.” (Per Weston, J. in Goddard v. Cutts, 
supra.) 

(( In these cases it would appear, that the parties had never come to any agreement 
which would give to their contracts^ subsisting character. The consent of the par- 
ties necessary to their validity would be disproved.” (Per Weston, J. in Goddard v. 
Cutts, supra.) 

And upon the same principle, it may be shown that the party was incapable of con- 
tracting, or that the note is void on some of the grounds stated ante, note 969, p. 
1445, 50, with respect to deeds ; as drunkenness, lunacy, duress, infancy, &c. (Lee’s 
adm’r v. Ware, 1 Hill’s Rep. 316. Burroughs v. Richman, 1 Green’s Rep. 233. 
Rice v. Peet, 15 John. Rep. 503. Baxter v. Earl of Portsmouth, 5 Barn. & Cress. 
170, S. C. 7 Dpwl. & Ryl. 614. Grant v. Thompson, 4 Conn. Rep.* 203. Barrett 
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v. Buxton, 2 Aik. Rep. 167. Stouffer v. Latshaw, 2 Watts’ Rep. 165. Swasey v. 
Van Derheyden’s adm’r, 10 John’s Rep. 34. Wailing v. Toll, 9 id. 141, n. (a) 
Fenton v. White, 1 South. Rep. 100. Smith v. Mayo, 9 Mass. Rep. 62. Martin v. 
Mayo, 10 id. 147. Van Winkle v. Ketchum, 3 Cain. Rep. 322. Hussey v. Jewett, 
9 Mass. Rep. 100.) 

But when once a note “ has been made, executed and delivered, as such, it is not 
admissible by law to look for any of its terms aliunde. They can be proved only by 
the instrument itself.” (Per Weston, J. in Goddard v. Cutts, supra. See Alsop v. 
Goodwin, 1 Root’s Rep. 196. Harris v. Caslon, 2 Bail. 343.) Hence, a note pay- 
able “ on demand,” or on a specified day, cannot be varied in its operation by parol 
evidence of a contemporaneous agreement that the principal should not be called /or, 
so long as the interest was punctually paid ; (Trustees, See. v. Stetson, 5 Pick. 506 ;) 
or, that it should be paid at another time, or in any other mode than is imported on its 
face. (Wood bridge v. Spooner, 1 Chitty’s Rep. 661. Cunningham v. Wardwell, S 
Fairf 466. Dow v. Tuttle, 4 Mass. Rep. 414. Fitzhugh v. Runyon, 8 John. Rep. 
375. Mosely v. Hanford, 10 Barn. & Cress. 729. Foster v. Jolly, 1 C. M. & R. 
703. Adams v. Wordley, 1 M. &, W. 378. Bradley v. Anderson, 5 Verm. Rep. 
152.) Nor is it admissible to show that a mistake was made in drawing it, in respect 
to the time or manner of payment. (Fitzhugh v. Runyon, 8 John. Rep. 375. Brad- 
ley v. Anderson, 5 Verm. Rep. 152. See Brown v. Beebe, 1 D. Chip. Rep. 228. 
Per Putnam, J. in Crossman v. Fuller, 17 Pick. 174.) Nor can the sum in whicli it 
is made payable be varied by parol, except upon the principle of showing want, 
failure, or fraud, as to the consideration. (Downs v. Webster, Brayt. Rep. 79.) 
The same rule prevails where no time of payment whatever is specified, in which case 
the law adjudges it payable immediately ; and you shall not give evidence of any 
contemporaneous or anterior parol stipulation between the parlies varying its legal 
effect. (Thompson v. Ketcham, 8 John. Rep. 189.) So you shall not control the 
legal effect of an accepted bill, by showing a contemporaneous verbal agreement that 
it was to be paid out of a particular fund. (Campbell v. Hodgson, Gow, 74.) In 
England it has been held, that where a note expresses a specific consideration, it is 
not admissible to show a consideration inconsistent with the one expressed. (See 
Wood bridge v. Spooner, 1 Chitt. Rep. 661. Ridout v. Bristow, 1 Tyr. 84. S. C. 1 
C. &.J. 231.) The defendant gave the plaintiff a note for §80, which expressly 
stated that the same was “ for the hire of his negro man A.;” and held, that it was 
not competent for the plaintiff to aver and prove a contemporaneous verbal promise 
by the defendant to pay an additional sum if cotton should bear a certain price. 
(Gazaway v. Moore, 1 Harp. Rep. 401.) So an agreement of the maker, made at the 
time the note was signed, that an account which the maker had against the payee 
should be deducted from the note, is not admissible. (Eaves v. Henderson, 17 Wend. 
190.) A note payable to two cannot be varied by parol evidence that the money was 
due to another along with them. (Cotton v. Lane, 1 Alab. Rep. 320.) 

It has been said, that although the note was suffered to go into the hands of the 
payee, it may be shown that by a contemporaneous agreement it was to have no va- 
lidity until after the happening of a certain event. (Per Weston, J. in Goddard v. 
Cutts, 2 Fairf. Rep. 440, 442.) The dictum proceeds upon the ground that it is al- 
ways oper, to enquire whether an instrument was actually delivered as such. (Id.) 
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A distinction was recognized, however, in the case, between a mere passing of a note 
into the hands of the payee on a condition that it should not take effect as a fairly 
executed and delivered instrument till after the happening of a future event, and an 
absolute delivery of the note, as such, under an agreement that it should be void if the 
event did not take place. The case was as follows — the plaintiff withdrew a suit on 
certain notes, and wrote a discharge of the notes on copies thereof, the defendant at 
the same time giving a new note ; and the old notes not being at hand, it was agreed 
that the plaintiff should procure them to be sent to the defendant in two weeks; held, 
that this agreement was not to be regarded as a condition precedent to the operation 
of the new note, but a condition subsequent, and therefore parol evidence of it was; 
inadmissible to defeat or vary the new note. And the court granted a new trial on^ 
the ground of the admission of the testimony, though it was received without objec- \ 
tion. (Id.) It has been held in several other cases that parol evidence to show that I 
the note was given on condition that it should be void upon the happening of a con- 
tingency is inadmissible. (Erwin v. Saunders, 1 Cowen’s Rep. 249. See S. P., Rose 
v. Larned, 14 Mass. Rep. 154. Dale v. Pope, 4 Litt. Rep. 166. See Farnham v. 
Ingham, 5 Verm. Rep. 514. Daniel v. Ray, 1 Hill’s Rep. 32.) 

So, also, if one adds at the bottom of a promissory, signed by another, that he acknow- I 
ledges himself to be bound as surety for its payment, he is considered as an original ] 
promissor ; and parol evidence that he was to be holden for payment, only on condi- / 
tion that the other promissor could not pay, is inadmissible. (Hunt v. Adams, 7 Mass. * 
Rep. 518. 6 id. 519, S. C.) 

In Hagood v. Swords, 2 Bail. Rep. 305, in an action by the payee against the 
maker, the latter was allowed to give in evidence a verbal agreement, entered into 
when the note was given, that it should be delivered up to him, on his procuring a pur- 
chaser for certain lands of the payee, at a specified price, which cbndition had been 
been performed. The decision was put upon the ground that the performance of 
the condition operated as payment of the note ; and the court deny that such evidence 
tends to alter the note, as such, either in its terms or legal effect. The distinction J 
between cases of that impression, and those where effect is sought to be given to a 
prior or contemporaneous verbal contract, unexecuted, is most broad and palpable, j 
In the former, it is the subsequent execution^ and not the parol agreement, which ope- j 
rates the variation ; and the whole comes in like an accord and satisfaction. (Per 
Collamer, J. in Bradley v. Bentley, 8 Verm. Rep. 243. Crosman v. Fuller, 17 Pick. 
171, 174. And sere Low v. Treadwell, 3 Fairf. R. 444, 5.) If the agreement has 
not been executed, it cannot be proved ; even though the party may have tender- 
ed performance, which was refused. (Bradley v. Bentley, and Crosman v. Fuller, 
6Upra. But see Farnham v. Ingham, 5 Verm. Rep. 514.) 

A parol agreement, upon a sufficient consideration, made subsequent to the giving of 
the note, may be given in evidence, to vary its legal effect. (See Erwin v: Saunders, 

'\ Cowen’s Rep. 249. Ward v. Winship, 12 Mass. Rep. 481. Per Lord Ellen- 
borough, in Hoare v. Graham, 3 Camp. Rep. 57. Eaves v. Henderson, 17 Wend. 
190. Gardiner v. Callender, 12 Pick. 374. McClelland v. Quarles, 3 Blackf. 459. 
Harris v. Caston, 2 Bail. Rep. 842. See also post, note 985.) 

So, a contemporane6us written ageeement, connected with the note by direct refer- 
ence, or necessary implication, may be resorted to for the purpose of varying its legal 
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effect and import. Thus, the plaintiff gave a bond to convey land to the defendant, 
and the defendant gave a note, payable on demand, not negotiable, for the agreed con- 
sideration, but took from the plaintiff a receipt, stating that if the bargain was after- 
ward rescinded, the note should be given up on the defendant’s surrendering the 
bond. All the writings bore the same date; and held, that these papers constituted 
one contract, and that no action would lie on the note without a previous tender of a 
deed of the land. (Hunt v. Livermore, 5 Pick 395. See also Davlin v. Hill, 2Fairf. 
434.) At the bottom of a promissory note, payable on demand, was a memorandum, 
thus— “one half payable in 12 months, the balance in 24 months.” Held, that either 
party might enquire when, by whom, and the circumstances under which, it was put 
there ; and if it turned out to have been affixed to the note before delivery to the 
promisee, it should be treated as a part of the note, controlling the time of payment; 
and that oral evidence to show that the stipulation for a term of credit was provisional, 
namely, if the promissor should remain solvent, was inadmissible. (Hey wood v. Perrin, 
10 Pick. 22S.) So, if a note expressly refer to a verbal condition aliunde , 
without showing what the condition is, you may prove the condition, and iu 
this way annex it to the note. (Couch v. Meeker, 2 Conn. Rep. 305.) 


NOTE 977— p. 556. 
See ante, note 957, p. 1410, 11, 12. 


NOTE 978— p. 556. 

S. P. Veacock v. McCall, 1 Gilp. 329. See also Bogert v. Cauman, Anth. N. P. 
70, 71. It seems that an incidental right to additional privilege or compensation, can- 
not be made out by usage, in such cases. This, in England, may rest on the phrase- 
ology of the statute, which not only requires the contract to be in writing, under a 
penalty upon the master, but expressly declares, that the contract, when signed, “shall 
be conclusive and binding on all parties, any usage or custom to the contrary notwith- 
standing.” (See The Isabella, 2 Rob. Adm. Rep. 241, where the English statute is 
recited.) Our statute is not in the same language, but it enjoins the master, under a 
penalty, to make an agreement in writing or in print with the seamen, “ declaring the 
voyage or voyages, term or terms of time,” &c. ; (2 L. U. S. 115, Bioren & Duane;) 
and perhaps its policy is equally comprehensive with that of the English statute. (See 
Bogert v. Cauman, Anth. N. P. 70, 72, and note (a) at the latter page.) 


NOTE 979— p. 557. 

See the observations ante, note 974, p. 1456. 
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NOTE 980— p. 658. 

Parol evidence is inadmissible to prove a usage varying the application of plain 
terms in a policy, when there is no sort of ambiguity ; (see Mumford v. Hallett, 1 
John. Rep. 439, per Livingston, J. ;) or to add conditions or limitations which the 
terms used plainly exclude. (Rankin v. The American Ins. Co. 1 Hall’s Rep. N. Y. 
C. P. 619. See also ante, note 957, p. 1415, et seq.) 

jlt z Nor is any other parol evidence admissible, in such cases, to change the effect of the 
policy ; (Vandervoort v. Columbian Ins. Co. 2 Cain. Rep. 155 ;) as, to shew a mistake ; 
(Cherriot v. Barker, 2 John. Rep. 346 ;) or to prove a cotemporaneous agreement, 
evincing a different intent from what is expressed. (New-York Ins. Co. v. Thomas, 
3 John. Cas. 1. See also Pitkin v. Brainerd, 5 Conn. Rep. 541.) If in a policy of 
insurance of a vessel, the vessel be warranted neutral, parol evidence will not be ad- 
mitted to prove that such warranty was not intended. (Lewis v. Thatcher, 15 Mass. 
Rep. 431.) In an action on a valued policy of insurance, it i9 not competent for the 
under-writers to give parol evidence that the value of the subject insured is different 
from that stated in the policy. (Marine Ins. Co. of Alexandria v. Hodgson, 6 Cranch, 
206.) In an action upon a policy of insurance, drawn in the usual form, except that 
at the bottom was a memorandum in these words, “ This risk is against a total loss 
only , warranted safe 12 April last, in lat. 29° long. 65° 10' it was proposed to 
show, on the part of the defendant, that it was expressly agreed at the time of sub- 
scribing the policy, that the same should be considered as insuring against a total loss in 
the natural sense of the words only, so that if any part of the property insured should be 
saved, the under-writers should not be liable : — But the evidence was held inadmissi- 
ble. (Murray v. Hatch, 6 Mass. Rep. 465.) 


NOTE 981— p. 660. 

See further, Bradshaw v. Bennett, 5 Carr. & Payne, 48. Shelton v. Livius, 2 C. & 
J. 416. Wright’s lessee v. Deklyne, l Peters’ C. C. Rep. 199. Wainwright v. Read,. 
I Dess. Eq. Rep. 573. Pew v. Lividais, 3 Mill. Lou. Rep. 459. 


NOTE 982— p. 561. 

The cases of Warren v. Stagg, and Cuff v. Penn, stated in the text, have been 
doubted in England, by more recent decisions. Parke, J. in Goss v. Lord Nugent, 5 
Barn. & Adol. 58, said, he never could understand the principle on which these and 
thp like cases proceeded, for the new contract to deliver within the extended time 
must then be proved partly by written, and partly by oral evidence. Denman, C. J. 
who delivered the opinion of the court, also adverted to these cases, but deemed it 
unnecessary to say whether they were rightly decided or not. The learned author of 
Sugd. on Vendors, has stated the result of the English authorities to be, that, at law. 
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a parol variation of a contract, required by the statute of frauds to be in writing, can- 
not be given in evidence. (1 iSugd. on Vend. 180, 1 Am. ed. of 1836, from 9th Lond. 
ed. ; but 3 ee Chitty on Contr. 27 ; Low v. Treadwell, 5 Fairf. R. 444, 5, 6.) 

Itseems, from the tenor of the recent English adjudications, that the policy of the 
statutes requiring certain contracts to be reduced to writing, demands that they should 
be proved entirely by writing, and that all oral evidence in relation to them, should be 
excluded. In Goss v. Lord Nugent, supra, it was decided on this principle, that when 
a contract had been entered into concerning land, required by the statute of frauds to 
be in writing, parol evidence was inadmissible to show that some of the terms had 
been altered, or dispensed with, by a subsequent parol agreement. The case was 
this — by an agreement in writing, the plaintiff contracted to sell to the defendant sev- 
eral lots of land for the sum of ^450, and to make a good title to them ; and ^80 was 
paid to him as a deposit. It was afterwards discovered, that, as to one of the lots, a 
good title could not be made ; and it was then subsequently agreed by the defendant, 
that he would waive the necessity of a good title being made as to that lot, and the 
plaintiff accordingly delivered possession of the whole of the lots to the defendant, 
which the latter accepted, but refused to pay the remainder of the purchase money, re- 
lying upon the objection to the title. The court, after taking time to consider, de- 
livered an elaborate judgment, that the defendant was not bound by the parol evi- 
dence of a waiver of one of the terms of the written contract. They said— “ We 
think the object of the statute was to exclude all oral evidence as to contracts for 
the sale of lands, and that any contract, which is sought to be enforced must be prov- 
ed by writing only. But in the present case, the written contract is not that which is 
sought to be enforced ; it is a new contract which the parties have entered into, and 
that new contract is to be proved, partly by the former written agreement, and partly 
by the new verbal agreement ; the present contract, therefore, is not a contract en- 
tirely in writing.” (See also Falmouth v. Thomys, I Cr. & M. 89. S. C. 3 Tyrwh. 
26.) In the case of Harvey v. Grabham, 5 Adol. & 4 Ellis, 61, it was decided, that the 
same principle applies to a case in which oral evidence is offered to shew a variation 
of a part of a contract relating to an interest in lands, though that part might have 
been good of itself without writing. (See Reed’s heirs v. Chambers, 6 Harr. &. 
John. 490, as to the equity doctrine in Maryland.) 


NOTE 983— p. 561. 

In Stackpole v. Arnold, 11 Mass. Rep. 27, the action was upon promissory notes 
signed by Z. Cook ; and as there was nothing in the notes themselves importing that 
he signed them as agent, the court held that parol evidence to establish that fact 
was inadmissible. See also Shankland v. The Corporation of Washington, 5 Peters’ 
Rep. 390, 394, S. P., semble , as to lottery tickets. 

Where a check had been drawn by the cashier of a bank, he signing his name 
thereto without any addition of his official title, held, in an action against the bank, 
that it being doubtful^on the face of the check, whether the act was an official or pri- 
vate one, parol evidence to show it the former was admissible. (Mechanics Bank of 
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Alexandria v. The Bank of Columbia, 5 Wheat 336.) So where the defendants had 
signed a promissory note, adding to their signature the words — “ Trustees of the 
First Baptist Society of the village of Brockport held, that though prime fade % 
they were personally liable, yet they might aver and prove that the note was given by 
them as agents of the corporation indicated by their signature, for a debt due to the 
payee from the corporation ; and that these facts being known to the payee, at the 
time he took the note, would constitute a defence to a suit brought by him seeking to 
charge the defendants as personally responsible. (Brockway v. Allen, 17 Wend. 40. 
See Randall v. Van Vechten, 19 John. Rep. 60. Taft v. Brewster, 9 id. 384. White 
v. Skinner, 13 id. 307. Pentz v. Stanton, 10 Wend. 275. New England Ins. Co. v. 
De Wolf, 8 Pick. 66, 61, 62. Stackpole v. Arnold, supra. Arfridson y. Ladd, 12 
Mass. Rep. 173.) And even if the addition to the signature does not set out the true 
title of the corporation, yet being substantially right, and the payee not misled, the 
defendants may show the facts as if they had given the title accurately. (Brockway 
v. Allen, supra.) See further on this subject Hills, v. Bannister, 8 Cowen’s Rep. 31. 
Ballow v. Talbot, 16 Mass. Rep. 461. Long v. Colburn, 11 id. 97. Providence Hat 
Manufacturing Co. ads. v. Emerson, 12 id. 244. McClure v. Bennett, 1 Blackf. 
189. Redhead v. Cator, 1 Starkie’s Rep. 14. 

The rule seems to have been held more rigid in respect to deeds, than simple con- 
tracts. The former, when executed by an agent or attorney, should be expressly in 
the name of the principal. (See Spencer v. Field, 10 Wend. 87. Copeland v. Mer- 
cantile Ins. Co. 6 Pick. Rep. 198. New England Marine Ins. Co. v. De Wolfe, 8 
Pick. 56, 61, 62 ; but see Magill v. Hinsdale, 6 Conn. Rep. 464, 469.) In Owings v. 
Grubb’s adm’r, 6 J. J. Marsh. 31, the plaintiff sued on a writing, treated by the court 
as a deed, and which was as follows : 

“ Due Richard H. Owens, seventy-seven dollars and two cents, for value receiv- 
ed, as witness my hand, 

“For Thomas D. Owings, 

“James Grubb.” 

The plaintiff contended that this was to be deemed conclusively the deed of Grubb ; 
but the court held otherwise, deciding, that though jTrtma facie it was the deed of Grubb, 
yet if he was in truth the agent of Thomas D. Owings, and the circumstances attend- 
ing the delivery showed that he intended to, and did in fact, deliver it as the deed of 
his principal, the plaintiff could not recover. (See Wright v. Weakley, 2 Watts* 
Rep. 89, stated infra; and Campbell v. Baker, id. 83.) See Hatch's lessee v. Barr, 1 
Hamm. Rep. 390, 394, stated ante, note 889, p. 1287, in respect to a deed signed by 
an officer of a corporation in his own name, with the addition of his official title. See 
also as to various deeds executed under powers of a public nature, and how far the 
fact of their having been thus executed should be shown on their face, ante, note 
891, p. 1291, 2. 

In many cases involving the rights and obligations of sureties, parol evidence is ad- 
missible to show that they signed the writing in question in that character, though 
there is nftthing indicating it on the face of the instrument. In Hunt v. Uni- 
ted States, 1 Gall. Rep. 33, it was deemed questionable, whether a person signing a 
joint and several bond with another, could, at law, and as against the obligee, aver 
and prove himself a surety, where his character as such does not appear in the bond* 

Vol. !.• 184 
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(See The People v. Jansen, 7 John. Rep. 832. Grafton Bank v. Kent, 4 N. Hamp. R 
221. Orrae v. Young, 1 Holt’s Rep. 84. Rees v. Berrington, 2 Ves. Jr. 540.) It 
is clear, that in a court of equity, such proof is always admissible. (See the above 
cases; also Smith v. Tunno, 1 McCord’s Ch. Rep. 451, 2.) And where questions 
arise between co-sureties, as to contribution, or between principal and surety, 
on account of payments made by the latter, the true relation between the parties 
may always be shown even at law. (See Taylor v. Savage, 12 Mass. Rep. 102. 
Harris v. Warner, 13 Wend. 400. Anderson v. Pearson, 2 Bail. Rep. 107.) In 
New Hampshire, it has been directly adjudged, that in an action on a joint and several 
promissory note, one of the makers might show that he signed the note as surety for 
the other, though the note indicated no such thing; and if the plaintiff knew the 
fact, and had dealt with the principal so as to entitle the surety to be discharged, the 
latter might defend himself on this ground, at law, as well as in equity. (Grafton 
Bank v. Kent, 4 N. Hamp. Rep. 221.) See Paine v. Packard, 13 John. Rep. 174. 
Townsend v. Riddle, 2 N. Hamp. Rep. 452. 

The English decisions are in conflict on this subject. The balance of authority 
there, however, would seem to be against the doctrine of the above New Hampshire 
case. (See Fentum v. Pococke, 5 Taunt. Rep. 192. Price v. Edmunds, 10 Barn. 8l 
Cress. 578. Garrett v. Jull, 2 Wheat. Selw. 294. But see Hall v. Wilcox, 1 Moo. 
& Rob. 58.) 

Where the defendant, William Weakley, had signed a single bill, importing a joint 
and several promise, thus : — 

“ Witness our hands and seals this 28d of October, 1837. 

“ For Israel Downing, (L. S.) 

“ William Weakley. (L. S.)” 

Held, that the form of the execution indicated the relation of principal and surety be- 
tween the makers, and parol evidence to show that the defendant made it as his own deed, 
and not as surety, was inadmissible. (Wright v.Weakley, 2 Watts’ Rep. 89. See Owings 
v. Grubb’s adm’r. 6 J. J. Marsh. 31.) And where there is a discrepance between the 
general obligatory terms in the body of the writing, and the form of execution; held, 
that the latter should govern. (Id. Campbell v. Baker, id. 83.) 


NOTE 984— p. 562. 

In Smith v. Williams, 1 Murph. Rep. 426, Mr. Justice Taylor explains the reason 
of the rule, forbidding the admission of parol evidence to add to or enlarge the terms 
of a written contract, as follows — “ The first reflection that occurs to the mind upon 
the statement of the question, independent of any technical rules, is, that the parties, 
by making a waitten memorial of their transaction, have implicitly agreed, that in the 
event of any misunderstanding, that writing shall be referred to as the proof of their 
act and intention ; that such obligation as arose from the paper, by just construction 
or legal intendment, should be valid and compulsory on them ; but that they would 
not subject themselves to any stipulations beyond their contract; because, if they 
meant to be bound by any such, they might have added them to their contract, and 
thus have given them a clearness, a force, and a direction, which they would not have 
by being trusted to the memory of a witness.” (S. C. 1 N. Car. Law Repos. 268.) 
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“The various conceptions of different minds on the same subject, the liability of all 
persons to forgetfulness, the influence of passion, prejudice, and interest, renders un- 
written contracts, at all times, uncertain. But, Ittera scripto marvel. It cannot 
change with times or circumstances; and when a contract iB reduced to writing, the 
law presumes that the writing contains the whole agreement.” (Per Nott, J. in 
McDowail v. Beckley, 2 Rep. Const. Ct. So. Car. 267, 8.) 

So far, therefore, as the rule operates to exclude prior or contemporaneous stipula- 
tions or conversations, it obviously applies as well to cases where a written instrument 
is not required by law, as to those where it is required ; and to simple contracts in 
writing, no less than to deeds. Hence, we find it either conceded or asserted in al- 
most every case which speaks on this subject, that all oral negotiations or stipulations 
between the parties, which preceded or accompanied the execution of the instrument, 
are to be regarded as merged in it; and that the latter is to be treated as the exclu- 
sive medium of ascertaining the agreement to which the contractors bound them- 
selves. Parol evidence is admissible to explain and apply the writing, but not to add 
to it, or vary its terms. This general doctrine has been recognized almost universal- 
ly. (See Bay ton v. Towles, 5 Mart. Lou. Rep. 1. Cozens v. Whitaker, 3 Stewart 
& Porter, 322. Stackpole v. Arnold, 1 1 Mass. Rep. 27. McFarlane v. Moore, 1 
Tenn. Rep. (Overt.) 174. Washburn v. Cordis, 15 Pick. 53. Johnson v. Miln, 
14 Wend. Rep. 139, per Savage, C. J. Brewster v. Countryman, 12 Wend. 446* 
Goss v. Lord Nugent, 5 Barn. & AdoL 64. Veacock v. McCall, 1 Gilp. 329. Con- 
dict v. Stevens, 1 Monroe, 74. Harvey v. Grabham, 5 Adol. & Ellis, 61. Dean v. 
Mason, 4 Conn. Rep. 428. McKennan v. Henderson, 1 Pennsylv. Rep. 417. Van- 
dervoort v. Smith, 2 Cain. Rep. 161. Parkhurst v. Van Cortlandt, 1 John. Ch. Rep. 
282, Stevens v. Cooper, id. 425, 429. Gilpins v. Consequa, 1 Peters’ C. C. Rep. 
85. Randall v. Phillips, 1 Mason’s Rep. 378, 383. Hovey v. Newton, 7 Pick. Rep. 
29. Brigham v. Rogers, 17 Mass. Rep. 573, 4. Small v. Quincy, 4 Greenl. Rep. 
497. Rosevelt v. Stackhouse, 1 Cowen’s Rep. 122. Dunham v. Baker, 2 Day’s Rep. 
137. Bennett v. Hubbard, 1 Alab. Rep. 270. Tribble v. Oldham, 5 J. J. Marsh. 
141. Perrine v. Cheeseman, 6 Halst. Rep. 174. Boorman v. Johnston, 12 
Wend. 566. Austin v. Sawyer, 9 Cowen’s Rep. 39. Falconer v. Garrison, 1 
McCord’s Rep. 209. Johnson v. Blackman, 11 Conn. Rep. 350, 1, 2, 3. Cox 
v. Bennet, 1 Green’s Rep. 170. State v. Collins, 6 Hamm. 142. Gaza way 
v. Moore, 1 Harp. Rep. 401, 2, 3. New-York Gas Light Co. v. The Mechanics 
Fire Ins. Co. 2 Hall’s Rep. N. Y. C. P. 108. McDowail v. Beckley, 2 Rep. Const. 
Ct. So. Car. 265. Bradley v. Bentley, 8 Verm. Rep. 243. Franklin v. Long, 7 
Gill & John. 407. Bertsch v. The Lehigh Coal & Nav. Co. 4 Rawle, ISO. Boyce 
v. Foster, 1 Bail. Rep. 540. The State v. Perry, 1 Wright’s Rep. 662. Edwards v. 
Richards, id. 597. Barringer v. Sneed, 3 Stewart’s Rep. 201. Sommerville v. Ste- 
phenson, 3 Stew. &. Port. 275. Brooks v. Maltbie, 4 id. 96. Hightower v. Ivy, 2 
Porter’s Rep. 31 1, 312. Mead v. Steger, 5 id. 504. Reed v. Wood, 9 Verm. Rep. 
285.) Even where the written contract could not operate so as to effect the object de- 
signed by it, on account of the absence of a seal, (e. g., a paper intended as a deed 
of partition,) yet held, that the question being as to what was the agreement of the 
parties at the time, the writing must be regarded as the best evidence, and prior, as 
well as contemporaneous parol negotiations, could not be resorted to. (Gardner Manu- 
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factoring Co. v. Heald, 5 Green!. Rep. 881.) There being a written lease, it was 

held, that parol evidence to prove that the lessor, in consideration of the rent reserved, 
promised, at the time, or prior to the execution of the lease, to make other repairs be- 
side those which the writings mentioned, was not admissible. (Brigham v. Rogers, 
17 Mass. Rep. 571.) A parol agreement, reserving growing wheat on lands sold, ia 
merged in the conveyance; but subsequent acknowledgments of the grantee, were re- 
garded as evidence that he had sold the wheat to the grantor after the conveyance. 
( Austin v. Sawyer, 9 Cowen’s Rep. 39.) A promise in writing, to deliver twelve cow*, 
with twelve calves which should come of them, &c., cannot be varied by parol evidence 
that the promisee, at the time, agreed to accept 44 either twelve cows with calf, or 
with calves by their sides.” (Spencer v. Tilden, 5 Cowen’s Rep. 144.) An assign- 
ment of property by a debtor, in trust to pay such of his creditors as should become 
parties to the indenture of assignment, and which purported to release all their de- 
mands, was held not open to be varied, by parol evidence of the circumstances under 
which it was executed, so as to show that a particular demand of one of the creditors 
who had become a party to the instrument, was intended to be excepted from the op- 
eration of the release. (West Boylston Manufac. Co. v. Searle, 15 Pick. 225.) See 
also Kellogg v.^Richards, 14 Wend. 116, stated ante, note 963, p. 1440. A., by deed, 
assigned property to B. C. & D., for the benefit of his creditors ; the debts due to 
the assignees first to be paid ; held, that a debt due to a firm of which either of the as- 
signees was a member, was entitled to the same preference as a debt due to the as- 
signee alone; and that parol evidence of what passed between the parties when the 
assignment was executed, was inadmissible in aid of the instrument, either to explain 
or extend its import. (Wilson v. Hanson, 3 Fair!. 58.) Where two agreed in wri- 
ting, the one to deliver, and the other to receive, at Philadelphia, “ from one to three 
thousand bushels of potatoes;” parol evidence to prove that it was also agreed, at the 
time of making the contract, that the quantity in f ended to be delivered should be 
designated and made known to the buyer, as soon as the cargo was shipped, was re- 
jected. (Small v. Quincy, 4 Greenl. Rep. 497.) Accordingly, too, where a written 
agreement was payable in money, held, that parol evidence to show a contempora- 
neous stipulation to cancel the agreement, if the promissor delivered a certain quantity 
of cotton within a given time, was inadmissible. (Wesson v. Carroll, 1 Alab. Rep. 
251.) A schoolmaster prosecuted for his wages, and produced, as the evidence of his 
claim, a subscription paper, signed by the defendant with others by which it was 
stipulated that the school should continue three months, and twelve more, if the parties 
wished ; parol evidence of the plaintiff having promised, at the time of defendant’s 
signing, that the school should continue twelve months, absolutely, was held inadmis- 
sible. (Phillips v. Keener, 1 Litt. Rep. 329. See also George v. Harris, 4 N. Hamp. 
Rep. 533.) In debt on bond, conditioned for the payment of an indent for ^1200, 
evidence of a parol agreement between the parties, when the bond was made, that if 
the indent was not returned on the day specified in the condition, that then it should 
be converted into a special debt, was held inadmissible. (Atkinson v. Scott, 1 Bay, 
307.) Where a slave has been pledged, by a sealed contract, as security for a sum 
advanced, evidence of a parol agreement made at the time, that the slave should be 
held until certain other sums, afterwards advanced, should be paid, is not admissible. 
(Hamilton v. Wagner, 2 Marsh. Ken. Rep. 331.) 
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In Bond v. Haas, 2 Dal). 133, a contract was for the payment of £250, current 
money of Pennsylvania, and was dated in August, 1777, payable in one year. At 
the date of the contract, continental money, (whioh was a lawful tender by statute,) 
was depreciated, and stood at three for one. The plaintiff insisted that the whole 
sum should be paid in specie, and offered parol proof that such was the understanding 
of the parties. The court rejected it, on the ground that it would be, in effect, alter- 
ing the contract. (See also Lee v. Biddis, 1 Dali. 175. Pleasants v. Pemberton, 2 
Dali. Rep, 196. Norton v. Wells, 1 Tyl. Rep. 881. McMeen v. Owen, 1 Yeates* 
Rep. 135. Morris v. Edwards, 1 Hamm. Rep. 189. Smith v. Goddard, id. 178.) 

Where, in a policy of insurance, a vessel was, by plain construction of the terms of 
the policy, warranted Spanish ; held, that it was not competent for the assured to 
show that the under-writers were informed, at the time of their subscription, that the 
vessel was in truth American , but was to be ostensibly Spanish , to avoid capture by 
the enemy. (Atherton v. Brown, 14 Mass. Rep. 152.) See ante, note 947, p. 
1392. 

Where a bill of sale of a slave contained a warranty of title, held, that the vendee 
eould not allege and recover upon a parol warranty of soundness, made at the same 
time. (Smith v. Williams, 1 Murph. Rep. 426. Wren v. Wardlaw, 1 Alah. Rep. 
363. Hitchcock v. Harris, 1 M'-ller’s Lou. Rep. 311. Read v. Duncan, 2 McCord’s 
Rep. 167. Duff v. Ivy, 4 Stewart’s Rep. 140. Pender v. Fobes, 1 Dev. & Batt. 
250.) So as to a bill of sale of a moiety of a ship, containing a covenant to defend 
the moiety sold against all persons ; held, that the vendee could not set up a parol 
warranty, made on the sale, that the ship was copper fastened. (Mumford v. Mc- 
Pherson, 1 John. Rep. 414.) And it seems it would be the same, if the bill of sale 
contained no warranty, but a simple transfer of the title. For, it must be presumed 
that the writing contains the entire contract. (Per cur. in VanOstrand v. Reed, 1 
Wend. 424, 432.) This was distinctly held as to an assignment of a patent right, 
though it did not import any contract beyond the bare conveyance of title. (Id. See 
Reed v. Wood, 9 Verm. Rep. 285. Dean v. Mason, 4 Coun. Rep. 428. Mumford 
v. McPherson, 1 John. Rep. 414, 418. Per Kent, C. J. in Bayard v. Malcolm, 1 
John. Rep. 467.) 

In a suit by the assignee of a bond, to recover on a guarantee of payment, the as- 
signment being in general terms, and containing no such guarantee, parol testimony 
to prove one, was held inadmissible. (O’Harra v. Hall, 4 Dali. Rep. 340.) So, 
where the defendant gave the plaintiff an instrument in writing, acknowledging that 
he had sold the plaintiff a note, for which he had received part payment, and stating 
that the balance was to he paid when the money was collected ; held, that the plaintiff 
could not set up a parol promise of the defendant, made at the time, that the latter 
would sue the maker of the note within a specified period. (Clark v. McMillan, 1 N. 
Car. Law Repos. 265. See further, Sommenrille v. Stephenson, 3 Stewart’s Rep. 
271. Dupuy v. Gray, 1 Alab. Rep. 357. Wesson v. Carroll, id. 251. Odam v. 
Beard, 1 Blackf. 191. Butler v. Suddeth,6 Monroe, 541.) But in New Jersey, in 
a suit by the assignee of a sealed bill, to recover back the money paid upon the as- 
signment, the assignment being in general terms, it was held, that the defendant 
might prove a promise by the plaintiff, made at the time of the assignment, 
to take the bill at his own risk. (Mehelm v. Barnet, 1 Coxe’s Rep. 86.) It seems 
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to have been assumed in the case, that the general law of that state, operating upon 

the assignment in question, would have rendered the assignor liable. Kinsey, C. J. 
put the admissibility of the testimony upon the ground, that the law constituted no part 
of the contract, and, therefore, the parol proof did not contradict or vary the writing. 
It does not appear what view was taken by the other judges. (See id. 90, 1.) 

The general rule, however, is against the doctrine advanced by the chief justice in 
Mehelm v. Barnet, supra. Where a written contract appears on its face to be com- 
plete, you can no more add to, or contradict its legal effect, by parol stipulations pre- 
ceding or accompanying its execution, than you can alter it, through the same means, 
in any other respect. The law controlling the operation of a written contract be- 
comes a part of it, and through usage, in certain cases, has been allowed to supersede 
the law, yet the courts have rarely gone so far as to apply the same doctrine to mere 
verbal stipulations of the parties. (See ante, note 974, p. 1456.) Accordingly, 
a clean bill of lading was held not liable to be varied by a contemporaneous parol 
agreement that the goods might be stowed on deck . The bill was silent as to the 
manner of stowing the goods, but the law operating upon and construing it required 
the goods to be stowed under deck. And Nelson, J., who delivered the opinion of the 
court, expressly said — “If such is the judgment of law upon the face of the in- 
strument, parol evidence is as inadmissible to alter it as if the duty was stated in ex- 
press terms. It was a part of the contract. 5 ’ (Creery v. Holly, 14 Wend. 30. Bar- 
ber v. Brace, 3 Conn. Rep. 9, S. P.) This was directly held, where parol evidence 
was offered to show, in respect to a promissory note mentioning no time of payment, 
that, by an agreement between the parties at the time it was executed, it was not 
to be payable as the law adjudged; i. e. immediately. (Thompson v. Ketcham, 8 
John. Rep. 189. See also Hunt v. Adams, 7 Mass. Rep. 518. 6 id. 519, 
S. C. Pattison v. Hull, 9 Cowen’s Rep. 747.) So where there was a contract 
specifying no place for the delivery of portable articles; held, that the law fixed 
the place ; and that evidence of contemporaneous stipulations to vary the instrument 
in this respect, was inadmissible. “ Where the legal construction and effect 
of an instrument are well settled, it is, 55 said the court, “ varying the instrument 
to show that the parties intended something else, as much as it would be to prove 
that the terms were not in accordance with the previous agreement.” (LaFarge 
v. Rickert, 5 Wend. Rep. 187.) Where an act is contracted to be done, 
but the writing is silent as to the time, the law implies that it is to be done in a rea- 
sonable time; and evidence of a contemporaneous parol agreement as to the 
time is inadmissible to vary the construction. (Barringer v. Sneed, 3 Stewart’s Rep. 
201. See Simpson v. Henderson, 1 Mood. & Malk. 300.) In Barringer v. Sneed, 
the contemporaneous agreement seems to have been admitted at the trial in, order to 
enable the jury to ascertain what the parlies considered a reasonable time ; and it does 
not appear whether the court finally sanctioned the evidence, for this object, or not. 
Simpson v. Henderson, supra, appears to deny that such evidence is proper. But see 
Ely v. Adams, 19 John. Rep. 313; and ante, note 948, p. 1393. Where the de- 
fendants had covenanted to indemnify the plaintiffs against all actions, suits and de- 
mands, which might afterwards be instituted against the estate ofLt. Gov. McGill, and 
whereby the plaintiffs might be liable for the payment, by reason of their being sure- 
ties for said McGill’s executor; it was held, that the covenant was without ambigui- 
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ty, including, in legal effect, all suits instituted by any party, and therefore that no 
averment of an intention, different from that expressed in the covenant, and limiting 
its effect to suits commenced by particular persons, could be admitted. (Watson 
v. Boylston, 5 Mass. Rep. 411.) Further, that parol evidence of contemporaneous 
stipulations is inadmissible, to control or vary the legal effect of a written instrument, 
see Sommerville v. Stephenson, 3 Stewart’s Rep. 271, 273, 4. Dupuy v. Gray, 1 
Alab. Rep. 357. Wesson v. Carroll, id. 251. Hightower v. Ivy, 2 Porters’ Rep. I 
308, 311, 312. Odam v. Beard, 1 Blackf. 181. Wright v. Weakley, 2 Watts’ 
Rep. 89. 

A written submission to arbitrators, cannot be enlarged by a parol agreement made 
comtemporaneously ; as the writing will be presumed to comprise the whole intention 
of the parties. (Palmer v. Green, 6 Conn. Rep. 14. See also De Long v. Stanton, 

9 John. Rep. 38. Sessions v. Barfield, 2 Bay’s Rep. 94.) Nor can the submission 
or award be varied, in a court of law, on the ground of mistake. (See Efner v. 
Shaw, 2 Wend. 567. And see ante, notes 591, 695, 6, 7, 8.) 

A writing, signed by the obligor in a mortgage bond, stating the object for which 
an endorse ment is made, cannot by varied by a contemporaneous parol agreement 
between parties. (Rosevelt v. Stackhouse, 1 Cowen’s Rep. 122.) -4 

A parol agreement, made at the time of a sale and conveyance of land, (the seller ta- 
king the purchaser’s note for the same,) that if the land, on admeasurement, should ex- 
ceed a certain estimated quantity, the purchaser should pay the seller an addition- 
al price therefor, cannot be proved. And the court, in giving their opinion 
on a case presenting the above facts, said — “ The contract stated in the declaration is 
one entire contract, made at the time of the sale and conveyance of the land, the 
whole of which is to be considered as included in the deed and note.” (Northrop v. 
Speary, 1 Day’s Rep. 23. See Howes v. Barker, 3 John. Rep. 506. Bradley v. Blod- 
get, Kirby’s Rep. 22. Brooks v. Maltbie, 4 Stew, fc Porter, 96.) A written agree- 
ment to sell lands, is merged in the deed for the lands, and the note for the purchase mo- 
ney afterwards given, these importing complete execution of it. (Falconer v. Garrison, * 
1 McCord’s Rep. 209.) So a written executory contract of any kind, contemplating 
execution by written evidence, is merged in the latter, provided if import a full execu- 
tion. (Gibson v. Watts, 1 McCord’s Ch. Rep. 490.) 

Some dicta are occasionally found, intimating that where the whole contract has 
not been reduced to writing, parol evidence may be received to prove the part omit- 
ted. (See Hunt v. Adams, 6 Mass. Rep. 519, 524, per Parsons, C. J. Barker v. 
Prentiss, id. 434. See also per Washington, C. J., in McCulloch v. Girard, 4 Wash. 

C. C. Rep. 292, 3.) This is not true, it seems, of writings importing on tbeir face a 
complete expression of what the parties agreed upon. Tp such cases the general 
rule above considered has usually been applied with inflexible rigour. (See the cases 
supra ; also Mead v. Steger, 5 Porter’s Rep. 505, per Collyer, C. J.) Exceptions, f 
however, do undoubtedly exist. “ Where a writing evidently appears to express I 
only some parts of an agreement entered into between the parties, parol evidence, it I 
seems, would be admissible to prove the other parts of the agreement on which it is I 
silent.” (2 Phill. Ev. 772, 8th Lond. ed.) We saw some cases ante, note 958, \ 
p. 1422, in which an instrument expressly referred to some previous parol arrange- 
ment between the parties, without specifying its terms, thus precluding the presump- 
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tion that the parties did not intend to bind themselves to terms not reduced to writing. 
Commissioner* v. McCalmont, 3 Pennsylv. Rep. 122, stated in the note and at the 
page above mentioned, furnishes a very striking illustration of the doctrine; and 
there Kennedy, J., who delivered the opinion of the court, observed in respect to 
it as follows : — “ Why is it that parol evidence shall not be received to alter, add to, 
diminish, vary or contradict a written agreement ? Is it not for this reason, that 
i where the parties to an agreement have had it committed to writing, it roust be pre- 
sumed that it was done for the greater certainty, as well in showing what the agree- 
ment was, as in preserving the evidence of it, and that these objects can only be at- 
tained by putting fully and explicitly into the writing every thing that was agreed on . 
This 1 consider the foundation of the rule that excludes parol evidence in such cases. 
But if it appear in the written agreement itself, that all and every thing which has 
been agreed on between the parties, was not put into it ; and that instead ol insert- 
ing it, a reference is made to it, as in this case, the reason of the rule does not exist ; 
and of course it ought not to be applied ” (See also Sharp v. L.psey, 2 Bad. 

Rep. 113.) , . . 

But it is not necessary, in order to exempt the case from the operation of the 
^•general rule, that the writing should expressly and directly rebut the presumption of 
completeness. In Jeffrey v. Walton, 1 Stark. Rep. 267, referred to in note (1) at p. 
562 of the text, an action was brought for not taking proper care of a horse which 
the defendant had hired of the plaintiff. At the time of the hiring the following mem- 
orandum was made:— “ Six weeks at two guineas— William Walton, junr.’ Lord 
Ellenborough seems to have treated it as a contract incomplete on its face, and con- 
clusive as far as it went; for, in admitting evidence that the defendant, at the time of 
hiring, agreed to be responsible for all accidents, he said — “ The written agreement 
merely regulates the time of hiring and the rate of payment, and I shall not allow any 
evidence to be given by the plaintiff in contradiction of these terms, but I am of 
opinion that it is competent for the plaintiff to give in evidence supplelory matter 
as part of the agreement.” In the case of Knapp v. Harden, 1 Gale 47, Exch. H. 
T. 1835, in an action for goods sold and delivered, the delence was that the credit 
had not expired; it appeared in evidence that the plaintiff had written a letter to the 
defendant, specifying the price to be charged ; it was sent to the defendant’s surveyor, 
who communicated it to him; the defendant wrote to the plaintiff, that he consented 
to the terms proposed, if the payment Bhould be made at a period he mentioned ; the 
plaintiff consented, and the defendant then signed the first letter. It was objected 
that the first letter alone constituted the agreement, and that the evidence of the 
second letter, and of what passed in relation to it, was inadmissible. The objection hav- 
ing been overruled, the defendant had a verdict, and on a motion for a new trial, the 
court of exchequer refused a rule, and Parke, B. said— “ It is quite clear, that the letter 
« did not in itself constitute an agreement, it was not meant to be so by the parties.” 
\ (gee 2 Phill. Ev. 772, 3, 8th Lond. ed.) In Reay v. Richardson, 2 Cr. M. & R. 427, 

• on an application to a creditor to enter into a composition, he was requested to write 
down what he was willing to do; he afterwards wrote— “I hereby agree, on pay- 
/ ment of 10*. in the pound, to give a full and complete discharge : held, that evidence 
ol' a contemporaneous conversation with the creditor was admissible to show the 
purpose for which the writing was given, and thereby make a valid agreement, by 
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shewing it was intended to be submitted to the creditors. (2 Phill. Ev. 733, note (4) 
8th Load, ed.) See ante, note 957, p. 1406. (l If there were a written order to 
make a chattel, parol evidence would be admissible of the acceptance of the order, 
(no statute interfering,) and of the price at" which the party agreed to make it.” 
(Ingram v. Lea, 3 Campb. Rep. 531. 3 Phill. Ev. 772, 8th Lond. ed.) Where an 
executory agreement, not within the statute of frauds, expresses no consideration, 
you may show what the consideration actually was. (Hall v. Mott, Brayt. 
Rep. 81.) See further, Tisdale v. Harris, 20 Pick. 12. 

Upon a like principle, a blank endorsement of a note or bill of exchange, does not, 
as between the immediate parties, preclude evidence of contemporaneous parol stipu- 
. lations showing that a restricted operation was intended to be given to the signature, 
or that the transfer was upon trust and not absolute, &c.; “for in these cases the 
written engagement is left incomplete by the parties.” (Per Parker, J., delivering the 
opinion of the court in Stackpole v. Arnold, 11 Mass. Rep. 32. See Susquehannah 
Bridge and Bank Co. v. Evans, 4 Wash. C. C. Rep. 480. Brock v. Thompson, 1 
Bail. Rep. 322. Wright v. Latham, 3 Murph. Rep. 298. Hill v. Ely, 5 Ser. 
Rawle, 363. Pike v. Street, 1 Mood. & Malk. 226, 7, and note. Goupy v. Harden, 

7 Taunt. Rep. 163. Butler v. Suddeth, 6 Monroe, 541. Daniel v. McRae, 2 
Hawks’ Rep. 590. Perkins v. Catlin, 11 Conn. Rep. 213. Barker v. Prentiss, 6 
Mass. Rep. 430, 433, 4. Smith v. Barber, 1 Root’s Rep. 207. Lonsdale v. Brown, 

3 Wash. C. C. Rep. 404. Dean v. Hall, 17 Wend. 214, 215, et seq. Brent’s ex’rs 
v. Metropolis Bank, 1 Peters’ Rep. 89. Fuller v. McDonald, S Gteenl. 213. Bar- 
rows v. Lane, 5 Verm. Rep. 161. But see Barry v. Morse, 8 N. Ha rap. Rep. 132. 
Hightower v. Joy, 2 Porter’s Rep. 308. Bank of United States v. Dunn, 6 Peter’s 
Rep. 51, 58, and cases there cited.) 

So, in various cases of a somewhat similar nature, where a writing has been execu- 
ted by way of part performance merely of a parol contract. A familiar illustration is 
where a chattel has been sold with warranty, not in writing, and a note given for the 
purchase money. Clearly the note, in such instances, would not merge the parol 
contract. (See Shepherd v. Temple, 3 N. Hamp. R. 455. Reab v. McAllister, 8 
Wend. 116, 117.) In M’Culloch v. Girard, 4 Wash. C. C. Rep. 289, a parol agreement 
between the parties was entered into, relating to the transfer of certain shares of 
stock in a bank not then completely organized. At the exclusion of the agreement, 
the defendant signed a paper, promising, in a general way, to transfer the shares, as 
soon as the books for that purpose should be opened by the bank. The defendant 
contended that this instrument should be treated as evincing the entire agreement, and 
that no parol evidence could be received of stipulations not contained in it. The 
court, however, deemed it a question of fact for the jury whether the instrument 
was firiven in full execution of the parol contract, or in part merely ; and Washington, 

J. who delivered the opinion, said — “ that if it should turn out that it formed part of the 
agreement that such a paper should be given, or that a paper of that description was, 
in the ordinary course of the defendant’s business, in respect to transactions of this 
nature, given by him ; evidence of the parol contract will be proper, and will not vio- 
late any of the rules of evidence.” (Id. 290, 291. See id. p. 292, 3, et seq.) In an ; - 
action brought to recover a sum of money, for which the defendants had signed a j 
writing whereby they acknowledged its receipt of the plaintiff “ by the hands of B. / 
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to be accounted for;” parol evidence on the part of the defendants to show, that before 
the 4 writing was signed, the plaintiff being indebted toL. and L. to the defendants, it 
was agreed that this money should be paid to the defendants in part payment of their 
claim against L., and in part satisfaction of L.’b claim against the plaintiff, was held 
admissible. The court said the instrument was not a mere receipt, and therefore lia- 
ble as such to be varied ; nor was it one of those writings which are to be regarded 
as merging all previous negotiations: they viewed it as given merely in part execu- 
tion of the parol contract, and therefore the latter might be proved. (Gerrish v. 
Washburn, 9 Pick. Rep. SS8.) M. filed his bill in chancery, claiming a lien on 
lands sold to him by J., for an unpaid balance ot the purchase money. The bill 
charged that at the time of the purchase the number of acres in the tract 6old 
was not ascertained ; but it was agreed to estimate the quantity at 800 acres, with 
the understanding that a survey should subsequently be made, and if the tract should 
turn out to contain more land, the excess should be paid for at the same rate 
per acre as the three hundred acres, ihe supposed number; that with this 
understanding a bond of conveyance was executed by M., on the 17th of May, 1826, 
and a bond for the purchase money, according to the estimate above mentioned, by J. 
on the day following ; that a survey of the land was afterward made, and it was 
found to contain a surplus of 230 acres over the estimated quantity ; and for the price 
of the latter, the complainant proceeded, he having previously assigned the bond for 
the other part of the purchase money to one B. This bond was not produced, and 
the court declined deciding as to the existence of the lien until the contents of the 
bond should be proved in some way. But they said, that unless there was “ some- 
thing in the structure of the bond which negatives the lien, it would have to be en- 
forced,” &c. In respect to the parol proof relied on, they added — “ On the suppo- 
sition that the bond is a mere obligation for the payment of money, without reciting 
the contract of sale, there could be no possible legal objection to the admissibility of 
the evidence in relation to the excess of land above three hundred acres. It is in 
this light we have supposed it to exist. In that view, the introduction of the parol 
evidence would not affect in any manner the contract, as evidenced by the bond of 
conveyance, and bond for the purchase money, but being evidence of a substantive 
independent contract, its admissibility could not be met by any legal objection.” (Hall 
v. Maccubin, 6 Gill & 4P* in - I07i 110.) See Supra, p. 1471. On the same 
principle, where there is a writing importing a sale of personal property, or any 
other like instrument of transfer, it will not preclude the vendee from prov- 
ing an agreement between him and the vendor, contemporaneous with the instru- 
ment, and consistent with its terms, that the value of the property should be applied 
to the payment of the defendant’s debts. ( Semble , McCreary v. McCreary, 5 Gill 
and John. 147, 157.) See supra, p. 1469. The last case, like the one prece- 
ding it, goes on the proposition of our author at p. 562, 3 of the text, that parol evi- 
dence is admissible, in cases of written instruments, to prove collateral and indepen- 
dent facts, about which the writing is silent. (Id. 156, 7.) Kelsey and Dickson being 
partners in a mill which they had built, entered into a written agreement stating iuter 
alia that Dickson had bought Kelsey’s interest in the mill for 500 dollars, to be paid 
in certain instalments. Kelsey, in an action against Dickson for the purchase money, 
was permitted to show, by parol evidence, that the sum of 500 dollars which Dickson 
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w h to pay Kelsey for his interest in the mill, was exclusive of the expenses that had 
been incurred in building it; and that those expenses were to be paid by Dickson. 
(Kelsey v. Dickson, 2 Blackf. 236. S. C. on appeal, 3 id. 189.) 

A plain and Well established exception to the general doctrine which regards all 
anterior and contemporaneous stipulations and representations as merged in the writ- 
ten contract, exists, where one party sues the other, alleging, as the gravamen of the 
action, some fraud of the latter, by which the former was induced to enter into the 
contract. It has been laid down in broad terms, that “ the rule which prefers written 
to unwritten evidence, does not so apply as to exclude the latter, when its object is to 
prove that the former had been fraudulently obtained, and thereby, to avoid the con- 
tract evidenced by it, or secure indemnity to the party injured.” (Per Saffold, J. in 
Cozzens v. Whitaker, 3 Stewart & Porter, 329. See Becker v. Yrooman, 13 John 
Rep. 301. Johnson v. Miln, 14 Wend. 195. Per Marshall, C. J. in Tayloe v. 
Riggs, 1 Peters* Rep. 591. Per Kent, C. J. in Mumford v. McPherson, 1 John. 
Rep. 44. The State v. Perry, 1 Wright’s Rep. 662.) In an action on the case for 
deceit in the sale of a slave, though there was a written bill of sale, containing a war- 
ranty of soundness in “ body, mind and title,” yet held, that parol evidence going to 
prove other representations made by the vendor at the time, such as that the slave 
was industrious, and free from vice, whereas he knew the contrary to be the fact, was 
admissible. (Cozzens v. 'Whitaker, 3 Stewart & Porter, 322. S. P. McFarlane v. 
Moore, 1 Tenn. Rep. (Overt.) 174. See Johnson v. Brockelbank, 2 Hill’s Rep. 353. 
Smith v. Williams, 1 Murph. Rep. 426. Wren v. Wardlaw, 1 Alab. Rep. 363. 
Mumford v. McPherson, 1 John. Rep. 418. Fleming v. Slocum, 18 John. Rep. 403.) 
So, where the bill of sale of a slave contained a warranty of soundness, but expressly 
excepted the “ phthisic held, that the vendee might nevertheless prove, in an action 
for deceit, that the vendor represented the slave as having the phthisic only slightly, 
whereas he knew her to be in the last stage of that disease. (Hanks v. McKee, 2 
Litt. Rep. 227.) But in Louisiana, in an action on a note giveh for the prioef of a 
slave, the defendant set up that the slave was in the habit of running away, and that 
the plaintiff knew this to be the case when he sold him. The bill of sale was under 
seal, and expressly stated the slave to be a “ runaway, and a drunkard.” The de- 
fendant introduced evidence to show that the plaintiff falsely represented this as a qual- 
ified vice. The court, however, held him concluded by the deed, (Bayon v. Towles, 
5 Mart. Lou. Rep. 1, N. S.) Where a person was induced to purchase land, by a 
fraudulent representation that a certain privilege was connected with the land, which 
the vendor knew was not included in the deed ; held, that the vendee might recover. 
(Monellv. Colden, 13 John. Rep. 895.) See also Russell v. Rogers, 15 Wend. 351, 7. 
Johnson v. Miln, 14 id. 199, 200. And in Louisiana, fraud in the sale, in such 
case, was allowed to be proved by Way of defence to an action for the purchase 
money. (Broussard v. Sudrigue, 4 Mill. Lou. Rep. 347.) So in South Carolina ; 
and even representations founded simply in mistake, are there admissible as a defence, 
either to the whole action, or pro tanto , as the case may be. (Means v. Brickell, 2 
Hill’s Rep. 657.) 

An exception is also allowed, where the writing is one of that character which the 
law does not regard as the best evidence of the transaction to which it relates. Such 
are general receipts, and other instruments of the like nature, adverted to ante, note 
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8C0, p. 1211. (See also ante, note 194, p. 213, et seq.; note 420, p. 547, 8; and 
note 963, p. 1438, et seq. Baugh v. Brassfield, 5 J. J. Marsh. 97.) Though when 
these assume the form of a contract, they are to be treated, so far, as the exclusive 
medium of proving what the parties agreed to. (See the notes referred to 
supra.) Bills of parcels tall within the range of the exception. (See Harris v. John- 
son, 3 Cranch, 311, stated ante, note 195, p. 218.) In Wallace v. Rogers, 2 N. 
Hump. Rep. 506, it appeared that A. sold B. a quantity of hops, and gave a bill of 
parcels, stating the number of bags, weight, price, &c., with a clause added as fol- 
lows— “ these hops are warranted to be ofthe first quality.” In an action by B. against 
A. for a breach ofthe warrauty, it was held, that A. was not precluded by the bill 
of parcels from proving that the hops were warranted only in case they were car- 
ried to a particular place. Quere, however; for the bill seems to have been in the 
nature of a special contract. A letter of credit, or an acceptance of a bill of exchange, 
absolute on its face, has been held open to be varied by parol evidence, so far as to 
annex to it a condition or restriction communicated and agreed upon at the time, pro- 
vided the party endeavoring to avail himself of the instrument is chargeable with 
knowledge of the facts. (Storer v. Logan, 9 Mass. Rep. 55.) But a letter of cred- 
it, addressed to John and Joseph, will not admit of explanation so as to render it 
operative in favor of John and Jeremiah. (Grant v. Naylor, 4 Cranch, 224. Allison 
v. Rutledge, 5 Yerg. 193.) 

Again, as we have already seen, when a question arises as to the execution of the 
instrument, parol evidence of what passed between the parties, prior to, and contem- 
poraneous with the alleged execution, is, in many cases, admissible. (See ante, note 
948, p. 1388; note 969, p. 1449, 50; note 973, p. 1453; and note 976, p. 1459, et seq.) 
So if the character of the instrument be ambiguous, as whether a deed or a will. 
(See ante, note 948, p. 1388. Herrington v. Bradford’s ex’x, Walker’s Rep. 520.) 
Accordingly, too, it may be shown, that when the minds of the contracing parties had 
met on the terms of their hargatn, it was agreed that each should execute to the other 
a writing, containing the stipulations to which they respectively bound themselves; 
and that after one had executed his part, the other neglected or refused, and so the 
agreement never was consummated. (Perrine v. Cheeseman, 6 Halst. Rep. 174, 177. 
See Petry v. Christy, 19 John. Rep. 53.) 

So in many cases where illegality of consideration is set up, in avoidance of the 
written contract. In an action on a note, the defendant may show a distinct parol 
agreement, made at the time the note was given, to pay usury upon the demand se- 
cured by the note, and thus avoid it. (Atwood v. Whittlesey, 2 Root’s Rep. 37 
Hammond v. Hopping, IS Wend. 510, 511. Lear v. Yarnel, 3 Marsh. Ken. Rep. 
420.) See Wilhite v. Roberts, 4 Dana’s Rep. 175, S. P. in respect to a champer- 
toiis bond. No written contract, it has been said, can have the effect of merging the 
parol contract in these cases; “ for it is only in virtue of its superior obligation, that 
a written contract has the effect of extinguishing the verbal contract upon which it is 
founded ; and of course, when it has no obligation, it can have no such effect.” (Lear 
v. Yarnel, 3 Marsh. Ken. Rep. 421.) Sec also Allen v. Hawks, 13 Pick. 79, and 
the cases cited ante, note 967, p. 1445, 6. 
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NOTE 985— p. 562. 

We haveseen by many cases in the next preceding note, that all parol negotiations 
between the parties to a written contract, anterior to, or contemporaneous with, the 
execution of the instrument, are, in general, to be regarded as merged in it. Of 
course, stipulations and agreements iubsequent to the execution are not within 
the rule. Hence, the time of performance of a simple contract in writing may be ex- 
tended by a subsequent parol agreement between the parties. (Keating v. Price, 1 
John. Cas. 22. See Frost v. Everett, 5 Cowen’s Rep. 497. Erwin v. Saunders, 1 id. 249. 
Dearborn v. Cross, 7 Cowen’s Rep. 50. Neil v. Cheves, 1 Bail. Rep. 587. Frank- 
lin v. Long, 7 Gill & John. 407. Robinson v. Batchelder, 4 N. Hamp. Rep. 45.) 
Where there was a contract in writing to deliver chattels at a particular place ; 
held, that the promissor, on being sued, might show a subsequent parol agreement 
fixing a different place for the delivery, and that a tender at the latter place would 
constitute a defence. “ The place, as well as time of performance, may be varied by 
a subsequent parol agreement. At all events, it will amount to a waiver of a tender at. 
the place” specified in the written contract. (Robinson v. Batchelder, 4 N. Hamp. Rep. 
40, 45, 6. See Neil v. Cheves, l Bail. Rep. 537.) The parties may, by a subsequent 
parol agreement, upon a sufficient consideration, change the mode of payment, or other 
terms of their written contract ; or they may discharge it altogether ; (Low v. Tread- 
well, SFairf. Rep. 441; Bailey v. Johnson, 9 Cowen’s Rep. 115, 118; per cur. in 
Erwin v. Saunders, 1 id. 250; Trumbo v. Curtright, 1 Marsh. Ken. Rep. 582; 
Mossy v. Mead, 2 Mill. Lou. Rep. 157; Benson v. Smith, id. 103; Perrine v. 
Cheeseman. 6 Halst. 174;) and substitute another it its stead. (Bailey v. Johnson, 
supra. See also Brock v. Sturdivant, 3 Fairf. Rep. 81, 83, 4,elseq. Commander v- 
Russell, 5 Mart. Lou. Rep. N. S. 456, 459, 460. Ante, note 976, p. 1461.) A 
written submission to arbitrators may be varied by a subsequent parol agreement, so 
as to allow the arbitrators to call in an umpire not provided for in the writing. (Sharp 
v. Lipsey, 2 Bail. Rep. 1 13.) 

But where a party contracted in writing to do work at stipulated prices, and after 
completing the work, sued for his pay ; held, that he could not set up a parol agree- 
ment, made subsequent to the completion of the work, that the first contract should be 
abandoned, and other and higher prices paid, unless the last contract was founded on 
some new and valid consideration. (Randolph v. Perry, 2 Porter’s Rep. 376.) Other- 
wise, sewhle , if the abandonment had been requested by the other party ; or if the 
parol agreement had been entered into before the completion of the work. (Id. And 
see Perrine v. Cheeseman, 6 Halst. Rep. 177. Box v. Bennett, 1 Green’s Rep. 171.) 

As to the effect of a subsequent parol agreement varying the terms of a note, see 
ante, note 976, p. 1461, and the cases there cited. 

It matters not, it appears, how soon after the execution of the written contract the 
parol one was made. If it was, in fact, subtequsnt , and is otherwise unobjectionable, 
it may be proved and enforced. Accordingly, where the parties entered into a con- 
tract in writing respecting the sale of personal property, and immediately after it 
was signed, the vendee said he wanted a written indemnity against all claims on a 
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portion of it, to which the vendor replied, he would not give him a written indemnity, 
but that he had sold him the whole, and would see him out in it ; held, that this was a 
valid promise of indemnity, and having been made after the written contract, it might 
be sued upon and a recovery had. (Brewster v. Countryman, 12 Wend. t 446. See 
Richardson v. Hooper, 13 Pick. 446.) But if the parol agreement was contempora- 
neous with the written one, though repeated immediately afterward, it will not be re- 
garded as subsequent. (Frost v. Everett, 5 Cowen’s Rep. 497. See Cox v. Bennet, 
1 Green’s Rep. 168.) The fact of the agreement being subsequent, must clearly ap- 
pear ; and it seems, if the point be left in doubt, the presumption will be that the mat- 
ter resting in parol was merged. Accordingly, where a party entered into a written 
contract, promising to deliver portable articles of property on or before a certain day, 
and no place was specified for the delivery ; held, that, by legal construction, the 
residence of the party to whom delivery was to be made was the place of delivery; 
and that the testimony of a witness, who swore, that “at the time, or immediately be- 
fore or after” the writing was signed, a different place was agreed on, could not be re- 
ceived. (La Farge v. Rickett, 5 Wend. 187.) 


NOTE 986 — p. 562. 

Our author repeats here a remark made by him in several places, that an ambiguity 
appearing on the face of a writing is not explainable by extrinsic evidence. This, 
we have seen ante, note 938, p. 1358, et seq., is only true in a qualified sense. 

The instances in which you may resort to collateral and cotemporaneous circum- 
stances, with a view of explaining various ambiguities, were considered ante, note 
957, p 1399, et seq. (See also Fowle v. Bigelow, 10 Mass. Rep. 379, 381, 2, 384. 
Stone v. Bradbury, 2 Shepl. Rep. 185, 192.) It is presumed, however, that the gene- 
ral observation of our author was not designed to embrace cases precisely of that 
character. The illustration given is Rex v. Laindon, which, instead of being refer- 
red to the principle stated in the text, ought, it seems, to be classed along with Rex 
v. Scammonden, 3 T. Rep. 474; for the instrument in question was, as respected the 
two contending parishes, res inter alios acta. (See ante, note 965, p. 1444.) The ques- 
might have been very different, had it arisen between the immediate parties to the wri- 
ting ; as, for instance, on a dispute between them respecting the nature of the service 
which the master had a right to exact by virtue of the agreement. If in that case the ap- 
prentice had insisted upon the cotemporaneous parol agreement to limit the master’s 
rights, or to vary the relation evinced by the written contract, it might have been insisted, 
we think, with unanswerable force, that the parol stipulation was merged in the in- 
strument, and was therefore not to be regarded. (See 2 Stark. Ev. 575, 6.) 

Several cases which we have considered as illustrating the doctrine applicable to 
writings not importing a complete expression of the entire contract, or as having been 
given only in part performance of the parol contract between the parties, seem to 
have gone on the general proposition in the text. (See ante, note 984, p 1473, et 
seq., particularly Hall v. Maccubbin, McCreary v. McCreary, and Kelsey v. Dick- 
son, stated id. p. 1474.) Where the question arose, whether a bequest in a will to 
a creditor of the testatrix was a satisfaction or not, parol evidence was admitted, as be- 
ing entirely consistent with the will, and going to prove independent facts about which 
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-the will was silent. (Williams v.Crary, 8 Cowen’s Rep. 846. S. C. 4 W end. 446.) In an 
action by a son, against the representatives of his father, for use and occupation of premi- 
sesby the father ; held, that the agreement between the father and son, contemporane- 
ous with the deed, and showing that .the father was to occupy rent free, might be 
given in evidence. “ It is not inconsistent with the deed, but independent of it” 
(Per Collett, C. J. in Swisher v. Swisher’s adm’r, 1 Wright’s Rep. 755, 6.) In an 
action against the endorsee by the holder of a promissory note, parol evidence to 
show, that a judgment confessed by the maker to the endorser was intended as secu- 
rity to the latter for his responsibility, is admissible. (South Carolina Rank v. 
Myers, I Bail. Rep. 412.) 


NOTE 987— p. 566. 

The maxim in the text, it has been said, like most other maxims, has received va- 
rious qualifications, and indeed never was true to the letter ; for at all times, a bond, 
covenant, or other sealed instrument, might be defeated, by parol evidence of 
payment, accord and satisfaction, &c. (Per cur. in Munroe v. Perkins, 9 Pick. Rep. 
298, 606. Reynolds v. Scott, Brayt. Rep. 75.) 

There are various cases where a specialty has been deemed entirely abandoned and 
discharged by a subsequent executed parol agreement. (See Le Fevre v. Le Fevre, 
4 Ser. & Rawle, 241. Cringum v. Nicholson’s ex’rs, 1 Hen. &, Muof. 465.) In Mun- 
roe v. Perkins, 9 Pick. 298, where the action was assumpsit, for work, materials, &c. 
done and furnished by the plaintiff for the defendant, the defence set up was that the 
whole took place pursuant to a special contract under seal, which was produced ; the 
plaintiff showed that being unable to go on under the special contract without mate- 
rial loss, he refused to proceed after having performed in part, but upon a parol 
promise by the defendant that he should be paid for his labor, fee., and should not 
suffer, he afterwards went on and completed the work ; held, that he was entitled to 
recover. Lattimore v. Harsen, 14 John. Rep. 360, was very similar to Munroe v. 
Perkins, supra, and decided in the same way. 

Fleming v. Gilbert, 6 John. Rep. 528, was an action on a bond, conditioned that 
the defendant, by a given day, should procure and deliver to the plaintiff a certain 
bond and mortgage, and discharge the same of record. The defendant did procure 
the bond and mortgage, and offered them to the plaintiff, proposing to do what- 
ever else he required to discharge the mortgage of record ; but the plaintiff, not 
knowing what was necessary, agreed by parol to waive a literal performance 
in this respect, if the defendant would do another thing, which he afterwards did : 
held, that evidence of the parol waiver, fee. was admissible, and amounted to a 
defence. The court went upon the ground, that he who prevents a thing being done 
•hall not avail himself of the non-performance he has occasioned. Where the con- 
dition of a bond was to raise a mill, the obligor came to the obligee and told him 
every thing was ready to erect the mill, and asked him when he would have him come 
and put it up ; the obligee answered, that he would not have it, and discharged him 
entirely of erecting the mill, and that was held sufficient to excuse him from the per- 
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formance. (Fleming v. Gilbert, supra, per Thompson, J., citing 1 EolL Abr. 453, 
pi. 5, Year Book, 3 Hen. 6,37.) In Ratcliff v. Pemberton, 1 Esp. Rep. 35, Lord 
Kenyon decided, that to an action of covenant on a charter party, for the demur- 
rage which was stipulated in it, the defendant might plead that the covenantee, who 
was the master and owner of the ship, verbally permitted the delay, and agreed not 
to exact any demurrage, but waived all claim to it. (See also Thresh v. Rake, id. 
53.) So where the plaintiff sued on a breach of covenant for not giving a deed ; 
held a good plea, that the defendant would have given a deed at the time stipu- 
lated, but the plaintiff objected, and said when he wished the deed he would apply 
for it. (Baker v. Whiteside, 1 Breese’s Rep. 132.) 

J, In Dearborn v. Cross, 7 Cowen’s Rep. 48, the action was on notes, payable in spe- 
cific articles. It appeared that the consideration of the notes was a bond of the plain- 
tiff, by which the latter obligated himself to convey certain premises to the former ; 
that by a subsequent parol agreement, the parties had stipulated to rescind the con- 
tract of sale; and that the plaintiff, pursuant to this arrangement, had re-entered up- 
on the premises, and finally sold them to another individual. The court held, that 
though the bond was not cancelled or given up, or any of the papers changed, yet, 
by the parol agreement, and the acts of the parties under it, the bond was discharged, 
and, therefore, no action would lie on the notes. In Suydam v. Jones, 10 Wend. 
180, the subject was incidentally considered, and the court held the following 
language—* A covenant under seal cannot he discharged by a parol agreement before 
breach, Kajr v. Waghorne, 1 Taunt. 427. The discharge must be by matter of as 
high nature a* that which creates the debt or duty, Preston v. Christmas, 2 Wils. 86. 
This i* universally true, where the action is founded on, or grows exclusively out of 
the deed or covenant, Blake’s Case, 6 Coke, 43. Allen v. Blague, Cro. Jac. 99. In 
covenant, therefore, award with satisfaction before breach, is bad, because the plea 
goes to the covenant itself; though after breach, it may be good, for then it goes only 
in discharge of the damages, and not of the deed. Snow v. Frankleyn, Lutwyche, 
108, ed. of 1708.” (Id. 184.) In Barnard v. Darling, 11 Wend. 27, the defendants 
being sued on a bond given by them as sureties of a deputy sheriff, set up by way of 
plea, a parol agreement of the sheriff that he would release them . No consideration 
was alleged for the agreement, and this the court, on demurrer, adjudged fetal to the 
plea. They, however, intimated an opinion, that a parol agreement, executoiy in its 
character, could not discharge a covenant. (Id. 30.) A landlord leased a store, and 
in the lease, covenanted to make certain alterations and improvements ; afterward the 
landlord, by reason of the decay of the building, changed his plan, took down the old 
building, and put up a new one, in which he fitted up a store for the tenant ; to which 
change the tenant assented at the time, but after the new store was completed, re- 
fused to occupy it ; held, in an action by the tenant against the landlord, for the non- 
performance of the covenant for repairs, that the evidence of the tenant’s assent was 
inadmissible. (Delacroix v. Builds^) 18 Wend. 71.) In this case, Savage, C. J. af- 
ter reviewing the New-York decMbn, declared the result lobe, “ that a sealed execu- 
tory contract, cannot be releaeed ortesdnded by a parol executory contract ; but that 
of ter breach of a sealed contract, a right of action may be waived or released by a 
new parol contract, in relation to the same subject matter, or by any valid parol exe- 
cuted contract” (Id. 76.) , ^ ^ 
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la detiaue by the mortgagor of a slave, redeemable by the terms of the deed at 
a certain day, the mortgagor was allowed to show a subsequent verbal agree- 
ment to extend the period of redemption; and an offer to discharge the mortgage 
pursuant to such extension. (Deshazo v. Lewis, 5 Stew. & Port. 91.) Further, as 
to the general doctrine in the text, see Reed v. McGrew, 5 Hamm. 375, 381, 384. 

Where no place is mentioned for the delivery of the deed, in articles under seal for 
the sale of land, though the legal effect would be that the vendor is bound to seek the 
vendee, and tender the deed, yet the parties may, by parol, agree on a place of per- 
formance, after the execution of the articles, or the vendee may appoint a place ; and 
if the vendor tender at the place, it is well. (Franchot v. Leach, 5 Cowen’s Rep. 
506. See Wyman v. Winslow, 2 Fairf. Rep. 506. Robinson v. Bachelder, 4 N* 
Hamp. Rep. 45, 6.) The agreement or appointment, as to the place, should clearly 
appear to have been made subsequent to the writing. ( Semble, La Farge v. Rickett, 
5 Wend. Rep. 187. See S. C. and others, stated ante, note 935, p. 1477, 8.) 

Various cases beside those above noticed, recognize the doctrine that a parol en- 
largement of the time for performing a sealed contract, may avail as an excuse for 
non-performance at the day. (Neil v. Tillman, 1 Bail. Rep. 538, note (a.) See also 
Cox v. Bennet, 1 Green’s Rep. 165.) But where the action is directly upon the spe- 
cialty, the plaintiff cannot show an extension of time, or other parol variation, by way 
of maintaining his suit. If this is requisite, the action should be grounded on the 
subsequent agreement. It is settled, that in these, and the like instances, the specialty 
may be considered as incorporated with the subsequent verbal arrangement, and the 
whole treated as one entire parol contract, on which assumpsit will lie, and the remedy 
upon which may be barred after six years, by the statute of limitations. (See per 
Gibson, C. J. in Vicary v. Moore, 2 Watts’ Rep.' 451, 456, 7. Merrill v. The Ithaca 
and Owego Rail Road Co. 16 Wend, 586. Mead v. DeGolyer, id. 632. Jewell v. 
Schroeppel, 4 Cowen’s Rep. 564. Baird v. Blairgrove, 1 Wash. Rep. 170. Lang- 
worthy v. Smith, 2 Wend. 587. Marks v. Robinson, 1 Bail. Rep. 89. Sinard v. 
Patterson, S Blackf. 353. Watchman v. Crook, 5 Gill & John. 239. Ford v. Camp- 
field, 6 Halst. Rep. 327. Luciani v. American Fire Ins. Co. 2 Whart. Rep. 167. 
Evans v. Thompson, 5 East’s Rep. 119. Creig v. Talbot, 2 Barn. & Cress. 179. 
Brown v. Goodman, 3 T. Rep. 592. See further, ante, note 419, p. 534, and the au- 
thorities there cited.) In such instances, a parol consent to a waiver or alteration of some 
portion of the written contract, may frequently be inferred from the acts of the parties; 
such as their going on after the day fixed for complete performance, &c. &.c. But in 
the absence ofany express stipulation, it is not to be presumed that they agreed to vary 
from the terms originally fixed upon, further than their conduct necessarily imports. 
(See Merrill v. Ithaca and Owego Rail Road Co. 16 Wend. 586. Mead v. De Golyer, 
id. 632. Cox v. Bennet, 1 Green’s Rep. 165.) 


NOTE 988— p. 565. 

The court of King’s Bench, in Goss v. Lord Nugent, 5 Barn. & Adol.. 58, in re- 
ference to the doctrine advanced by our author, said, “ It is to be observed that the 
statute does not say in distinct terms, that all contracts or agreements concerning the 
Vol. I.* 186 
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sale of lands, shall be in writing; all that it enacts is, that no action shall be brought, 
unless they are in writing ; and as there is no clause in the act which requires the dis- 
solution of such contracts to be in writing, it would rather seem that a written con- 
tract, concerning the sale of lands, may still be waived and abandoned by a new 
agreement, not in writing, so as to prevent either party from recovering on the con- 
tract which was in writing.” See 1 Sudg. on Vend. 175, Am. ed. of 1836, from 9th 
Lond. ed. In Ballard v. Walker, 3 John. Cas. 60, the court presumed that a contract 
for the sale of land had been rescinded, simply from the fact that the vendee had given 
no notice to the vendor, that he should insist upon the agreement, until some years 
after it was to be executed ; the vendor having previous to that time, and within a 
year after the contract was made, conveyed the premises to another. The court sa id, 
that under such circumstances, equity would presume the contract had been rescind- 
ed by the consent of the parties, or discharged by some composition between them; 
and they thought a court of law might do the same. See also Dearborn v. Cross, 
7 Cowen’s Rep. 48. Botsford v. Burr, 2 John. Ch. Rep. 405, 416. Hasbrouck v. 
Tappen, 15 John. Rep. 200. Crigan v. Nicholson, 1 Hen. &, Munf. 429. Reed v. 
McGrew, 5 Hamm. Rep. 381 to 385. 


NOTE 989 — p. 565. 

See S. P. Stevens v. Cooper, 2 John. Ch. Rep. 429. 


NOTE 990— p. 565. 

See Low v. Treadwell, 3 Fairf. Rep. 441, 444, 5, 6. 


NOTE 991— p. 567. 

The attempt which we have thus far made to introduce practical illustrations of the 
mode in which the roles of evidence have been applied by the various courts of law, 
both English and American, has already extended our notes to the present volume 
of the text beyond what was originally foreseen. To follow out the same line of an- 
notation under this head, by discussing the doctrine of admitting parol evidence in 
respect to written instruments, as held by the numerous equity jurisdictions in the 
United States, some of them possessing all the powers of the English chancery, and 
others exercising powers of a similar character, but restricted in different degrees 
according to the local legislation, would, of itself, require a volume. Such a labor 
seems hardly necessary. The able Commentaries on Equity Juriprudence by Mr. Jus- 
tice Story, which, it is presumed, are in the hands of every American chancery practi- 
tioner, together with an English work, devoted exclusively to the subject of evidence in 
courts of equity, by Mr. Gresley, recently published at Philadelphia, furnish a fund of 
learning on the subjects glanced at by our author, to which little that would be gene- 
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rally serviceable, can be added. Mr Rand’s edition of Mathews on Presumptive Evi- 
dence, will likewise be found eminently useful. 


NOTE 992— p. 567. 

See 2 Story’s Eq. 746. 1 Fonbl. Eq. 161, Am. ed. of 1835. I Sug. on Vend. 
161, and n. (84) Am. ed. of 1836, from 9th Lond. ed. Wesley v. Thomas, 6 Harr. 
& John. 24. Anderson v. Hutchinson, 4 Lilt. Rep. 296. Dale v. Pope, id. 166. 
Dwight v. Pomroy, 17 Mass. Rep. 303. Bradbury v. White, 4 Greenl. 394. Stevens 
v. Cooper, 1 John. Ch. Rep. 429. Church’s lessee v. Church, 4 Yeates’ Rep. 280. 
Harrison v. Talbot, 2 Dana, 258, 9. Steere v. Steere, 5 John. Ch. Rep. 1. Tim- 
berlake v. Parish’s ex’rs, 5 Dana, 350, 1, 2. Wilkinson v. Wilkinson, 2 Dev. Eq. 
Rep. 376. Brown v. Haven, SFairf. 179. Elder v. Elder, 1 id. 179. Howell v. Hooks, 
2 Dev. Eq. 258. Moore v. Edwards’ ex’rs, 1 Bail. Rep. 23, 4. Reed v. Clarke, 4 
Monroe, 18, 20. Baugh v. Ramsey, id. 157. Wells v. Hodge, 4 J. J. Marsh. 121. 
Morris v. Morris, 2 Bibb, 811. Fishback v. Woodford, 1 J. J. Marsh. 84, 86, 7. 
Blanchard v. Kenton, 4 Bibb, 451, 2. Ratcliffe v. Allison, S Rand. 537. McMahon 
v. Spangler, 4 id. 51. Meads v. Lansing, 1 Hop. Ch- Rep. 124. Lemaster v. Buck- 
hart, 2 Bibb, 28. 


NOTE 993— p. 568. 

See post, note 997. The following decisions may be looked into as serving to 
show in what cases, and how, equity will relieve against mistakes generally. Wash- 
burn v. Merrills, 1 Day’s Rep. 139. Ross v. Norvell, 1 Wash. Rep. 14. Barrett 
v. Barrett, 4 Dess. Eq. Rep. 447. Machir v. McDowell, 4 Bibb. 473. Ratcliffe v. 
Allison, 3 Rand. 537. Christ y . Diefenbach, 1 Ser. & Rawle, 464. Chapman v. 
Allen, Kirby’s Rep. 899. De Reimer v. Cantillon, 4 John. Ch. Rep. 85. Willing^ v. 
Consequa, 1 Peters’ C. C. Rep. 301. Joy v. Wartz, 2 Wash. C. C. Rep. 266. Mc- 
Ferran v. Taylor, 3 Cranch, 270. Morris v. Edwards, 1 Hamm. Rep. 189. Patti- 
Bon v. Hull, 9 Cowen’s Rep. 755. Wesley v. Thomas, 6 Harr. & John. 24. Bow- 
man v. Bittenbender, 4 Watts’ Rep. 290. Stoughton v. Lynch, 2 John. Ch. Rep. 
209. Stebbins v. Eddy, 4 Mason’s Rep. 414. Slocum v. Marshall, 2 Wash. C. C. 
Rep. 397. Quesnel v. Woodlief, 6 Call’s Rep. 218, S. G. 2 Hen. & Munf. 173, note. 
King v. Stubbs, 14 Ser. &. Rawle, 206. See also 1 Story’s Eq. 121, et seq. Inskoe 
v. Proctor, 6 Monroe, 31 1 . Abbe v. Goodwin, 7 Conn. Rep. 377. Gibson v. Watts, 
1 McCord’s Ch. Rep. 490. Glassell v. Thomas, 3 Leigh, 113. Keyton’s adm’x v. 
Brawford’s ex’rs, 5 Leigh, 39. Bumgardner v. Allen, 6 Munf. 439. Mead v. Lan- 
sing, 1 Hopk. Ch. Rep. 124. Allen v. McMasters, 3 Watts’ Rep. 181. And see 
the cases post, note 1000, as to mistakes made by the draftsman, in the frame 
of the writing. 

In respect to mistakes of law, as contradistinguished from mistakes of fact, see Whea- 
ton v. Wheaton, 9 Conn. Rep. 96. Lowndes v. Chisholm, 2 McCord’s Ch. 455. 
Hopkins^ex’rs v. Mazyck, 1 Hill’s Ch. Rep. 251. Fitzgerald v. Peck, 4 Litt Rep* 
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125. Champlin v. Lay tin, 1 Edw. Ch. Rep. 467. S. C., 6 Paige, 180, 17 Wend. 407. 
Hunt v. Rousmaniere’s adm’r, 1 Peters’ Rep. 15, S. C. 8 Wheat. 174, 8 Mason, 294. 
Sims v. Lyle, 4 Wash. C. C. Rep. 301 , 320. Heilner v. Imbrie, 6 Ser. & Rawle, 411. 
Lyon v. Richmond, 2 John. Ch. Rep. 51. S. C. 14 John. Rep. 501. Williams v. 
Hodgson, 2 Harr. &. John. 474. Lammat v. Browby, 6 id. 24. Rawstone v. Parr, 
3 Russ. 424. S. C. id. 539. Clark v. Dutcher, 9 Cowen’s Rep. 674. Lawrence v. 
Beaubin, 2 Bail. Rep. 623. Moser v. Liebenguth, 2 Rawle, 428. Haven v. Foster, 
9 Pick. 112. Shotwell v. Murray, 1 John. Ch. Rep. 512. Storrs v. Barker, 6 John. 
Ch. Rep. 166. Naylor v. Wench, 1 Sim. & Stu. 561. Jones v. Watkins, 1 Stew- 
art’s Rep. 81. Ward v. Tucker, 7 Mass. Rep. 449. Hubbard v. Martin, 8 Yerg. 
498. Dickins v. Jones, 6 id. 488. Besore v. Potter, 12 Ser. & Rawle, 158, 9. 

As to the right of showing a mistake made in a will, see ante, note 957, p. 1334, 5, 
and the cases there cited. 


NOTE 994— p. 568. 

1 Sug. on Vend. 164, et seq. and the notes. Am. ed. 1836, from 9th Lond. ed. 2 
Story's Eq. 53, 4, et seq. 


NOTE 995— p. 569. 

2 Story’s Eq. 79, 80, 8tc. 


NOTE 996— p. 569. 

See 2 Story’s Eq. 21, et seq. Ratcliff v. Allison, 3 Rand. Rep. 537. Bradbury r. 
White, 4 Greenl. Rep. 391. Young v. Craig, 2 Bibb, 270. Fisher v. May’s heirs, 2 
id. 451. Smith v. Smith, 4 id. 81. Harrison v. Talbot, 2 Dana’s Rep. 258, 267, 8. 
Gower v. Sterner, 2 Whart. Rep. 75, 79. Moliere v. The Pennsylvania Ins. Co., 5- 
Rawle’s Rep. 342. Wheatley v. Slade, 4 Sim. Rep. 126. Cathcart v. Robinson, 
5 Peters’ Rep. 264. Watts v. Waddle, 6 id. 389. See also the cases cited in 1 Barb. 
Dig. 112 xo 127. Hutcheson v. McNutt's heirs, 1 Hamm. Rep. 14. Askew v. Poyas, 
2 Dess. Eq. Rep. 145. Meads v. Lansing, 1 Hopk. Ch. Rep. 124. 


NOTE 997— p. 572. 

As to the admissibility of parol evidence in courts of equity, for the purpose of ob- 
taining relief against fraud, and what constitutes that species of fraud upon which 
those courts will interfere, see 1 Story’s Eq. 166 to 168 ; also id. 194, et seq. Gresl. 
Eq. Ev. 206, 7. Wilkinson v. Wilkinson, 2 Dev. Eq. Rep. 378. Flagler v. Pleiss, 
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8 Rawle, 345. Rice’s heirs v. Spots wood ’a heirs, 6 Monroe, 40. Boyce’s ex’rs v. 
Grundy, 3 Peters’ Rep. 210. Stinson v. McKeown, 1 Hill’s Rep. 387, stated ante, 
note 961, p. 1432 ; and see that note at p. 1434. 


NOTE 998— p. 575. 

It is clear, that a party may, as plaintiff, have relief against a written contract, by 
having the same set aside and cancelled, or modified, whenever it is founded in mis- 
take of material facts, and it would be unconscientious and unjust for the other party 
to enforce it. (See Ball v. Storie, 1 Sim. & Stu. 210.) And this, although the party 
seeking the relief drew the instrument himself. (Id. Gibson v. Watts, 1 McCord’s 
Ch. Rep. 494, 5.) See further as to the general doctrine, Chase v. Manhardt, 1 
Bland’s Ch. Rep. 333. 1 Story’s Eq. 164, et seq. Fishback v. Woodford, 1 J. J. 
Marsh. 84. Bierne v. Erskine, 5 Leigh’s Rep. 59. M’Mahon v. Spangler, 4 Rand. 
51. Anderson’s ex’r v. Bacon, 1 Marsh. Ken. Rep. 48. Love v. Cofer, 1 J. J. 
Marsh. 327. Bodley v. McChord, 4 J. J. Marsh. 475. Huston v. Nobie, 4 J. J. 
Marsh- 130. Rice’s heirs v. Spotswood’s heirs, 6 Monroe, 40. Inskoe v. Proctor, 6 
Monroe, 311. Allen v. Hammond, 11 Peters’ Rep. 63. 

But, in England, it seems from the cases cited in the text, that it is not admissible 
for a plaintiff to allege a mistake, with a view of correcting the contract, and, at the 
same time, seek a specific performance of it in its rectified state. (See Gresl. Eq. 
Ev. 206, 7.) Most of the English cases on this subject will be found collected in the 
notes to 1 Story’s Eq. 174, 5. The learned author remarks, in respect to this doc- 
trine, that “ it is certainly of a very artificial character, and difficult to he reconciled 
with the general principles of courts of equity. It is, " in effect,” he says, " a de- 
claration, that parol evidence shall be admissible to correct a writing as against a 
plaintiff, but not in favor of the plaintiff, seeking a specific performance. There is, 
therefore, no mutuality or equality in the operation of the doctrine. The ground is 
very clear, that a court of equity ought not to enforce a contract, where there is a 
mistake, against the defendant, insisting upon, and establishing the mistake ; for it 
would be inequitable and unconscientious. And if the mistake is vital to the con- 
tract, there is a like clear ground, why equity should interfere at the instance of the 
party, as plaintiff, and cancel it; and if the mistake is partial only, why at his instance 
it should reform it. In these cases the remedial justice is equal ; and the parol evi- 
dence to establish it is equally open to both parties to use as proof. Why should not 
the party aggrieved by a mistake in an agreement, have relief in all cases, where he 
is plaintiff, as well as where he is defendant? Why should not parol evidence be 
equally admissible to establish a mistake as the foundation of relief in each case ? The 
rules of evidence ought certainly to work equally for the benefit of each party. Mr. 
Chancellor Kent has forcibly observed, ‘ that it cannot make any difference in the rea- 
sonableness and justice of the remedy whether the mistake was to the prejudice of 
one party or the other. If the court has a competent jurisdiction to correct such 
mistakes, (and that is a point understood and settled,) the agreement, when correct- 
ed, and made to speak the real sense of the parties, ought to be enforced, as well as 
any other agreement, perfect in the first instance. It ought to have the same efficacy, 
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and be entitled to the same protection, when made accurate under the decree of the 
court, as when made accurate by the act of the parties. Res accedent lumina rebus.’ 
It may be added, that, if the doctrine be founded upon the impropriety of admitting pa- 
rol evidence to contradict a written agreement, that rule is not more broken in upon 
by the admission of it for the plaintiff, than it is by the admission of it for the defend- 
ant. If the doctrine had been confined to cases arising under the statute of frauds, 
if not more intelligible, it would at least have been less Inconvenient in practice. But 
it does not appear to have been thus restricted, although the cases in which it has 
been principally relied on have been of that description. It will often be quite as un- 
conscientious for a defendant to shelter himself under a defence of this sort, against a 
plaintiff seeking the specific performance of a contract, and the correction of a mis- 
take, as it will be to enforce a contract against a defendant, which embodies a mis- 
take to his prejudice. See Comyns’ Digest, Chancery, 2 C. 4 ; 2 X 3 ; 4 L. 2.” (1 
Story’s Eq. 175, note(l.)) 

The doctrine of Woollam v. Hearn, cited in the text, and of other English cases pro- 
ceeding on like views, has been distinctly repudiated in New-York, and seems indeed 
not to have been sanctioned by any of the courts of equity in this country. (See 
Keisselbrack v. Livingston, 4 John. Ch. Rep. 144. Gillespie v. Moon, 2 id. 585. 
Also The Hiram, 1 Wheat. Rep. 444. Hunt v. Rousmanier, 8 Wheat. Rep. 211. 
1 Peters’ Rep. 13. Hogan v. Delaware Ins. Co. 1 Wash. C. C. Rep. 422. Rosevelt 
v. Fulton, 2 Cowen’s Rep. 129. Pattison v. Hull, id. 747. Wesley v. Thomas, 6 
Harr. &, John. 24. Newsom v. Bufferlow, 1 Dev. Eq. 379. Gower v. Sterner, 2 
Whart. Rep. 75,79. Abbe v. Goodwin, 7 Conn. Rep. 377. But see Westbrook v. 
Harbeson, 2 McCord’s Ch. Rep. 112. Elder v. Elder, 1 Fairf. 80. Dwight v. Pom- 
roy, 17 Mass. Rep. 303. Bradbury v. White, 4 Greenl. Rep. 391. Harrison v. Tal- 
bot, 2 Dana’s Rep. 250, 268.) 


NOTE 999 — p. 576. 

As to the admissibility of parol evidence in the instance adverted to in the text, 
and what shall constitute part performance, see l Story’s Eq. 21, et seq. See also 
German v. Machin, 6 Paige, 2*88, 292, 3. Wetraore v. White, 2 Cain. Cas. in Er. 
87. Hall v. Hall, 2 McCord’s Ch. 269. See also 1 Barb. Eq. Dig. 139 to 142. 1 
Fonb. Eq. Am. ed. 1835, p. 143, et seq. to 152. Id. 159. Sug. on Vend. 125 to 155, 
and the notes, Ain. ed. of 1836, from 9th Lond. ed. Miller v. Hower, 2 Rawle, 53. 
Low v. Treadwell, 3 Fairf. Rep. 441. Brooks v. Wheelock, 11 Pick. Rep. 439. 
Monahan v. Colgin, 4 Watt’s Rep. 436. Ellis v. Ellis, 1 Dev.Eq. Rep. 341. Hutch- 
eson v. McNutt’s heirs, 1 Ham. Rep. 14. 


NOTE 1000— p. 576. 

See on this subject, 1 Story’s Eq. 164, et seq. McMahon v. Spangler, 4 Rand. 51, 
53,4,5,6. Also Cook v. Preston, 2 Root’s Rep. 78. Elmore v. Austin, id. 415. 


Sect. 3.] m Courts of Equity. 1487 

Parsons v. Hosmer, id. 1. Sanford v. Washburne, id. 499. Chapman v. Allen, Kir- 
by’s Rep. 399, Leraaster v. Buckhart, 2 Bibb’s Rep. 29. Coyer’s ex’rs ▼. McGee, 
id. 321. McCurdy v. Breathitt, 5 Monroe, 534. Love v.^Cofer, 1 J. J. Marsh. 327. 
Moser v. Libenguth, 2 Rawle, 428. Inskoe v. Proctor, 6 Monroe, 316. Parcels v. Go- 
hegan, 2 J. J. Marsh. 133. Hunt v. Rousmaniere’s adm’r, 1 Peters’ Rep. 1, 13. S. C. 
8 Wheat. 174, 3 Mason, 294. Burdettv. Simms, 3 J. J. Marsh. 190. Harrison ▼. 
Jameson, id. 232. Hunt v. freeman, 1 Hamm. 501. Mayfield v. Seawell, Cook’s 
Rep. 437. Phcenix Ins. Co. v. Gurnee, 1 Paige, 278. Rosevelt v. Fulton, 2 Co wen’s 
Rep. 129. Chamberlain v. Thompson, 10 Conn. Rep. 243. Gillespie v. Moon, 2 
John. Ch. Rep. 585. Wheaton v. Wheaton, 9 Conn. Rep. 96. Young v. Craig, 2 
Bibb’s Rep. 270. Smith v. Smith, 4 id. 81.' Newsom v. Bufferlow, 1 Dev. Eq. Rep. 
379. Gower v. Sterner, 2 W hart. Rep. 75, 79. Tilghman v. Tilghman’s ex’rs, 1 
Bald. Rep. 490. Dalzell v. Timrod, 1 Dess. Eq. Rep. 339. Holmes v. Simmons, 
3 Dess. Eq. Rep. 149. See also the cases ante, note 933. 


NOTE 1001— p. 577. 

See 1 Story’s Eq. 169, et seq. Also Elder v. Elder, 1 Fairf. 80, 88, 9. Hodgson 
v. Hancock, 1 Young fit Jer. 317. United States v. Monroe, 5 Mason, 572. Phoe- 
nix Ins. Comp. v. Gurnee, 1 Paige, 278. Watkins v. Stockett’s adm’r, 6 Harr. fit 
John. 435. Graves v. The Boston Marine Ins. Co. 2 C ranch, 419. Dupree v. 
McDonald, 4 Dess. Eq. Rep. 209. Lyman v. The United Ins. Co. 2 John. Ch. 
Rep. 630. Gillespie v. Moon, id. 585. Harris v. Dinkins, 4 Dess. Eq. Rep. 60. 
Abbe v. Goodwin, 7 Conn. Rep. 377. Rosevelt v. Fulton, 2 Co wen’s Rep. 129. 
Getman’s ex’rs v. Beardsley, 2 John. Ch. Rep. 274. M’Mahan v. Spangler, 4 
Rand. Rep. 51. Gresl. Eq. Ev. 205, 6. Harrison v. McMennomy, 2 Edw. Ch. 
Rep. 251. Inskoe v. Proctor, 6 Monroe, 311, 312, et seq. Besore v. Potter, 12 
Ser. & Rawle, 159, 160. 


NOTE 1002— p. 577. 

1 Story’s Eq. 258, 9,260. 2 id. 90, 1, 2. Gresl. Eq. Ev. 208, 9. Hall v. Hall, 
2 McCord’s Ch. Rep. 269. Hoge v. Hoge, 1 Watts’ Rep. 163. Reeves v. Reeves, 
1 Dev. Eq. 386. See ante, note 957, p. 1384, and the cases there cited a* to the 
doctrine on the subject of showing mistakes in wills. 


NOTE 1003— p. 578. 

Some observations may properly be added here, by way of indicating still further 
the difference which exists between courts of law and equity, in respect to the doc- 
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trine of parol evidence to add to, vary or contradict, the apparent import of written 

instruments. 

1. As to purchases in the name of third persons, the rule is, that whether the sub- 
juct matter of the purchase be freehold, copyhold, leasehold, or personal property, 
merely ; and whether the conveyance or transfer be taken in the names of the pur- 
chaser and others jointly, or in the name of others, without that of the purchaser, — 
whether in one name or several, — whether jointly or successive ; — the trust or benefi- 
cial ownership appertains to him who advanced the purchase money, or if there be 
more than one, then to the several persons so having advanced it, according to their 
respective proportions ; and in equity, such beneficial owner or owners may prove the 
facts, and enforce their rights. The authorities, (with the single exception ofwhat Lord 
Hardwicke said, in Cross v. Norton, 2 Atk. 74, denying the application of the rule to 
a joint advance by two persons, on a purchase completed in the name of only one of 
them, but which was overruled in Wray v. Steele, 2 Ves. &. Bea. 384,) all go uni- 
formly and clearly, to establish the above results ; and this, in England, notwithstand- 
ing the statute of frauds ; for it excepts trusts of this nature. (2 Story’s Eq. 443, et 
seq. and the notes. Mathews on Pres. Ev. 55, et seq. See per Spencer, C. J. in Jack- 
son, ex dem- Selye, v. Morse, 16 John. Rep. 199. German’s lessee v- Gabbald, S 
Binn. 302, 305. Wallace v. Duffield, 2 Ser. & Rawle, 521. Bottsford v. Burr, 2 
John. Ch. Rep. 409. Livingston v. Livingston, 2 id. 540. Perry v. Head, 1 Marsh. 
Ken. Rep. 47. Stephenson v. Stephenson, 3 Bibb, 15. Hart v. Hawkins, id. 506. 
Redwood v. Riddick, 4 Munf. 222. Methodist Episcopal Church v. Jaques, 1 John- 
Ch. Rep. 450. Scoby v. Blanchard, 3 N. Hamp. Rep- 170. Pritchard v. Brown, 4 
id. 397* Foote v. Colvin, 3 John. Rep. 216. Denton v. McKenzie, 1 Dess. Eq. 
Rep. 289. Dealty’s heirs v. Murphy, 3 Marsh. Ken. Rep. 477. Stark v. Cannady, 
3 Litt. Rep. 399. Phillips v. Crammond, 2 Wash. C. C. Rep. 441. Malin v. Malin, 
1 Wend. 625. Boyd v. McLean, 1 John. Ch. Rep. 582. McGuire v. McGowen, 4 
Dess. Eq. Rep. 491. Letcher v. Armstrong, 2 Blackf. Rep. 198. Jennison v. 
Graves, id. 140. Doyle v. Sleeper, 1 Dana, 536. Owings v. Owings, 1 Gill & John. 
484. Dean v. Dean, 6 Conn. Rep. 288. Rogers v. Murray, 3 Paige, 390. White 
v. Carpenter, 2 id. 217. Steere v. Steere, 5 John. Ch. Rep. 1. Fisher’s ex’rs v. 
Tucker’s ex’rs, 1 McCord’s Ch. Rep. 169, 176. Tripler v. Olcott, 3 John. Ch. Rep. 
473. Powell v. The Monson and Brimfield Man. Co. 3 Mason, 347. Snelling v. 
Utterback, 1 Bibb, 609. Hagthorp v. Hook’s adm’re, 1 Gill & John. 271. Starr v. 
Starr, 1 Hamm. Rep. 328. Fowke v. Haughtier, 3 Marsh. Ken. Rep. 57. Shaver 
v. Radley, 4 John. Ch. Rep. 316. Pugh’s heirs v. Bell’s heirs, 1 J. J. Marsh. 403. 
Lees v. Nuttall, 1 Russ. & Myl. 53. S. C. Tam. 382, 1 Mylne & Keene, 819. Faw- 
cett v. Whitehouse, 1 Russ. & tytyl. 132. Hubbard v. Goodwin, 3 Leigh, 492. Squire 
v- Harder, 1 Paige, 494- Brown v. McDonald, 1 Hill’s Ch. Rep. 306. Benbow v. 
Townsend, 1 Myl. & Keene, 506. Leggett v. Dubois, 5 Paige, 114. Jackson, ex 
dem- Benson, v. Matsdorf, 11 John. Rep. 91. Jackson, ex dem- Whitlocke, v. Mills, 
13 id. 463. See also 2 Sug. on Vend. 152, et seq. and the notes, Am. ed. of 1836, 
from 9th Lond. ed. Farmer v. Samuel, 4 Litt. Rep. 187. Jackson, ex dem. Williams, 
v. Miller, 1 Wend. 228. Goodwin v. Hubbard, 15 Mass. Rep. 218. Runey v. Ed- 
raands, 15 id- 294- Sterret v. Sleeve, 5 John. Ch. Rep- 1- Hall v. Sprigg, 7 Martin’s 
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Lou. Rep. 243. Hozie v. Carr, 1 Sumn. Rep. 173. Gardiner Bank v. Wheaton, 
8 Greenl. 373. Buck v. Pike, 2 Fairf. 9. Pritchard v. Brown, 4 N. Harop. Rep. 
397.) In respect to the rule at law on this subject, see ante, note 964, p. 1442, 3. 

As to the evidence necessary to make out the trust, when it is not apparent on the 
instrument, the party must prove the payment, and its object, or other necessary 
facts, with great clearness. (Botaford v. Burr, 2 John. Ch. Rep. 409. Hartv. Hawkins,' 
3 Bibb, 506. Malin v. Malin, 1 Wend. 648, 9. Foote v. Colvin, 3 John. Rep. 222; 
Boyd v. McLean, 1 John. Ch. Rep. 590. Wallace v. Duffield, 2 Ser. & Rawle, 527; 
Snelling v. Utterback, 1 Bibb, 609.) 

Such proof may be gathered, either from expressions Or recitals in the purchase 
deed, from some agreement, memorandum or note of the nominal purchaser, from 
his answer to a bill of discovery, or from papers left by him, and discovered after his 
death. (2 Story’s Eq. 444, note, and the cases there cited.* See Hardin v. Baird’s 
heirs, Litt. Sel. Cas. 340.) Parol proof, likewise, is always allowable. Many of the 
American cases, supra, speak quite distinctly to this point, allowing oral evidence of 
declarations of the nominal purchaser, &c. &c., to establish the facts necessary to 
raise a trust. (See particularly, Perry v. Head, 1 Marsh. Ken. Rep. 46. German’s 
lessee v. Gabbald, 3 Binn. 302. Wallace v. Duffield, 2 Ser. & Rawle, 521. Boyd v. 
McLean, 1 John. Ch. Rep. 582. Botsford v. Burr, 2 John. Ch. Rep. 409. Foote 
v. Colvin, 3 John. Rep. 216. Stark v. Canady, 3 Litt. Rep. 399. Jackson, ex dem. 
Benson, v. Matsdorf, 11 John. Rep. 91. Jackson, ex dem. Williams, v. Miller, 6 
Wend. 228. Malin v. Malin, 1 id. 625, 648, 9. Goodwin v. Hubbard, 15 Mass. 
Rep. 210. Pritchard v. Brown, 4 N. Hamp. Rep. 397. Scoby v. Blanchard, 3 id. 
170. Buck v. Pike, 2 Fairf. 9. Letcher v. Letcher’s heirs, 4 J. J. Marsh. 592, 3.) 
It has been doubted, in England, whether the clearest parol proof can be 
received, against an answer denying the trust. (See Skett v. Whittemore, 2 Freera. 
280. Newton v. Preston, Prec. Ch. 103. Cottington v. Fletcher, 2 Atk. 155. Bart- 
let v. Pickersgill, 4 East, 577, note (b.) ) But it is held admissible in New-York. (Boyd 
v. McLean, 1 John. Ch. Rep. 590.) So, also, in Indiana. (Jenison v. Graves, 2 Black. 
Rep. 440, Elliott v. Armstrong, id. 198.) Whether after the death of the supposed 
nominal purchaser, parol proof alone is admissible, against the express declaration of 
the deed, has been a subject of controversy ; (2 Story’s Eq. 444, note , and the cases 
there cited; and see 1 Sand, on Uses, 259, and the note to Lloyd v. Spillet, 2 Atk. 
150; Rob. on Frauds, 99 ;) but it seems it is. (2 Sugd. on Vend. 156, 7, 8, Am. ed. 
of 1836, from 9th Lond. ed. See Boyd v. McLean, 1 John. Ch. Rep. 582.) Thede- 
pressed pecuniary circumstances of the nominal grantee may be shown, to preclude 
the supposition that he could have been the purchaser. (Willis v. Willis, 2 Atk. 71. 
Malin v. Malin, 1 Wend. 651.) 

This presumptive trust, when raised, may be met and rebutted, either by direct or 
circumstantial evidence, showing that, in truth, no such trust was intended by the par- 
ty who made the advance. It may be rebutted by proof of tfie particular intent, or 
of an intention in favor of the party in whose name the conveyance or grant is made. 
(Math. Pres. Ev. 58. 2 Story’s Eq. 445, 6. Farmer v. Samuel, 4 Litt. Rep. 187.) 
Parol evidence, for this purpose, is admissible, either in respect to real or personal pro- 
perty ; (Math. Pres. Ev. 58 ; Mann v.'Mann’s ex’rs, 1 John. Ch. Rep. 231, 234, per 
Kent, Ch. J.;) and in one instance the testimony of a single witness was relied on ; (Mad- 
Vou !.• 187 
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dison v. Andrew, 1 Ves. Sen. 60, 61 ;) for, the evidence does not vary, but sus- 
tains the literal import of the deed. It is called rebutting an equity. (Math. Pres. 
Ev. 58, 9. Steere v. Steere, 5 John. Ch. Rep. 18, 19. Jackson, ex dem. Feller, v. 
Feller, 2 Wend. 465, 469. Botsiord v. Burr, 2 John. Ch. Rep. 416. Gillespy v. 
Moon, id. 585. Livingston v. Livingston, id. 539, 540.) So it may be rebutied by 
showing, that its execution would contravene the spirit of an act of the legislature ; (Ex 
parte Houghton, 17 Ves. 251 ; Ex parte Yallop, 15 id. 60; and see Curtis v. Perry, 
6 id. 739; Redington v. Redington, 3 Ridg. Pari. Cas. 185; Parker v. Bodley, 4 
Bibb, 102 ;) or, that it is attempted to be raised in fraud of the government; (Jackson, 
ex dem. Williams, v. Miller, 6 Wend. 228 ;) and, quere , whether it can be raised in 
favor of an alien, so as to be executed for the commonwealth. (Hubbard v. Good- 
win, 3 Leigh, 492.) 

The direction which the trust is to take, seems resolvable into a question of intent 
among the parties; and, therefore, the actual enjoyment of the property by the appa- 
rent grantee, inconsistent with the notion of his taking as trustee, may be alleged in 
attestation of a claim by him to the absolute interest. (Math. Pres. Ev. 59.) So, 
whether the apparent grantee be not one for whom the person who advanced the 
money was bound to provide, either legally or morally, (e. g. a wife, a child, legiti- 
mate or illegitimate, a grand-child, the father being dead,) may be gone into; lor, in 
these cases, an advancement will sometimes be presumed. But otherwise, in respect 
to a grand-child, when the father is living ; and so of nephews and nieces, for they, it 
seems, are too remote. (Math. Pres. Ev. 59, 60. 1 Story’s Eq. 443, 4, et seq. 2 

Sug. on Vend. 165, Am. ed. of 1836, from 9th Lond. ed. See Hamilton v. Thomas, 
5 Hayw. 127. Guthrie v. Gardiner, 19 Wend. 414.) And in strengthening and re- 
pelling the presumption of advancement, various other circumstances will come in; 
as for instance, that the child, &c. had already been fully or only partially advanced, 
or had been emancipated ; the age of the child; the character of the consideration; 
the conduct of the parties in respect to the actual use and avails of the property ; the 
nature and productiveness of the property or estate, &,c. &c. (See Math. Pres. Ev. 
59, et seq. 2 Story’s Eq. 444, et seq. 2 Sugd. on Vend. 153, et seq. Sampson v. 
Sampson, 4 Ser. & Rawle, 329. Stewart v. The State, 2 Harr. &, Gill, 114. Jack- 
son, ex dem. Benson, v. Matsdorf, 11 John. Rep. 91.) When purchases in the name 
of a wife or child shall be deemed void as to creditors, see Math. Pres. Ev. 76. Guth- 
rie v. Gardner, 19 Wend. 414. 

The doctrine, a6 to these trusts, has been much narrowed in New-York by the re- 
vised statutes, which took effect in January, 1830. They provide as follows — “ Where 
a grant for a valuable consideration shall be made to one person, and the considera- 
tion thereof shall be paid by another, no use or trust shall result in favor of the person 
by whom such payment shall be made ; but the title shall vest in the person named as 
the alienee in such conveyance, subject only to the provisions of the next section.” 
(1 R. S. 728, § 51, l6t ed. Id. p. 722, 2d ed.) “Every such conveyance shall be 
presumed fraudulent, as against the creditors, at the time, of the person paying the 
consideration; and where a fraudulent intent is not disproved, a trust shall result in 
favor of such creditors, to the extent that may be necessary to satisfy their just de- 
mands.” (Id. § 52.) It is then declared, that the section first above quoted shall not 
extend to cases where the nominal alienee took tl>e conveyance as absolute, in his own 
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name, without the knowledge of the person advancing the consideration, or where 
such alienee, in violation of some trust, shall have purchased the lands so conveyed, 
with monies belonging to another. (Id. § 53.) 

2. The hardships arising from the freedom with which the English law allows the 
jus accrescendi, in joint tenancy, is often relieved against by courts of equity, who 
receive parol evidence of what the parties intended by a joint acquisition of the pro- 
perty; though contradicting the legal effect pt the transaction. 

With regard to joint purchases of real estate, by two or more m their own right, 
the statute of New-York, (1 R. S. 727, 1st ed. and 721, 2nd ed. § 44,) anti probably 
the statutes of most of the other American states, change such titles into tenancies in 
common, unless expressly declared to be joint in the grant or devise. (See 4 Kent’s 
Comm. 361, 3d ed.) Independent of any statute, if the purchase money was advanc- 
ed in equal shares, even equity would not ordinarily interfere to take away the right 
of survivorship. (See Math. Pres. Ev. 76, 77. Cuyler v. Bradt, 2 Cain. Cas. in 
Err. 326. Per Story, J. in Randal] v. Phillips, 3 Mason, 883. Appleton y. Boyd, 7 
Mass. Rep. 131. Per Jackson, J. in Goodwin v. Richardson, 1 id. 472. Caines v. 
Grant’s lessee, 5 Binn. Rep. 119. 2 Story’s Eq. 449.) 

Equity, however, will receive evidence that the joint purchase was by a partner- 
ship for the purposes of its trade; or by persons for the purposes of a joint adventure 
or business, with a view of sharing profit and loss ; or that the purchase money was 
advanced in unequal shares; for in this way, the presumption on which the jus ac- 
crescendi rests, may be rebutted. (See Math. Pres. Ev. 77, et seq. 2 Story’s Eq. 
449, 450, et scq. Smith v. Jackson, 2 Edw. Ch. Rep. 28. Hoxie v. Carr, 1 Sumn. 
Rep. 173. Randall v. Phillips, 3 Mason, 378.) So, two or more persons advancing 
money and taking a mortgage, and one of them dying, the survivor shall not have the 
whole money due on the mortgage ; for the nature of the transaction, as a loan of 
money, repels the presumption of an intention to hold the mortgage in joint tenancy. 
(1 Story’s Eq. 450. See 2 Pow. on Mort. (by Coventry & Rand,) 671, and the notes. 
Randall v. Phillips, 2 Mason’s Rep. 378.) So, even after foreclosure, and a purchase 
by the mortgagees, they shall hold as tenants in common. (Goodwin v. Richardson, 
11 Mass. Rep. 469. Appleton v. Boyd, 7 id. 137. Math. Pres. Ev. 82.) A like conse- 
quence, it seems, would follow, if the mortgagees purchased in the equity of redemp 
tion. (Math. Pres. Ev. 82, 3.) 

3. Real estate purchased by partners in their joint names, with the partnership funds, 
may, in equity, through the operation of parol evidence, showing the circumstances of 
the purchase, be treated as personal, for certain purposes. (8 Kent’s Comm. 37, et 
seq. 3d ed. Sigourney v. Mann, 7 Conn. Rep. 11, 19. Hoxie v. Carr, 1 Sumn. Rep. 
173.) Though at law it is otherwise. (Coles v. Coles, 15 John. Rep. 159, 161. Good- 
win v. Richardson, 11 Mass. Rep. 469.) And some courts of equity have followed 
the law in this respect, contrary to the English doctrine as now understood. (See 
3d Kent’s Comm. 88, et seq. 3d ed. Yeateman v. Woods, 6 Yerg. 20. McAllister 
v. Montgomery, 3 Hay w. 96. Smith v. Jackson, 2 Edw. Ch. Rep. 28, and the Amer- 
ican cases there cited and reviewed.) 

4. Another case in which equity is quite latitudinary in the admission of parol evidence 
to fix the construction of written instruments, arises where there is an agreement for 
a provision in favor of a family, or some member of it, either in personal or real es- 
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tate. Here, though the agreement (which is usually a covenant) be not literally or 
expressly performed, yet a court of chancery will so construe it, that various acts of 
the covenantor, equivocal in their character, shall be brought within its provisions, and 
held to be either a performance or satisfaction. Thus, a man’s covenant to leave his 
widow ^600, was held constructively performed by dying intestate, leaving her a dis- 
tributive share to that amount. (Blandy v. Widmore, 1 P. Wms. 324. 2 Vern. 709, 
S. C.) That case has been followed ever since, and the principle somewhat extended. 
(See Math. Pres. Ev. 85. 2 Story’s Eq. 365.) The satisfaction of such covenants, as 
distinguished from the performance, opens the enquiry what the party intended by his 
act, and goes measurably in disregard of literal fulfilment. As if a man covenants to 
make a certain provision for his wile, or child ; and afterward, without expressly re- 
ferring to his covenant, gives, or settles, by deed or will, on such objects, a property, 
equivalent to, or exceeding the proposed provision, of a similar nature, and equally ad- 
vantageous. (Math. Pres. Ev. 88, 89.) That a motive, other than to fulfil the cov- 
enant, appears on the face of the transaction, or an intention to make an additional pro- 
vision, will answer the presumption which would otherwise arise, and make the pro- 
vision cumulative. (Mathews v. Mathews, 2 Ves. 635. Hooke v. Grave, 5 Vin. Abr • 
293. 2 Eq. Abr. 219. Prime v. Stebbins, 2 Ves. 409.) 

But the main purpose of mentioning these points and the cases, is to say, that parol 
evidence is receivable in regard to the various instruments upon which the equilv is 
sought to be raised, either to fortify it on the one hand, or repel it on the other. (Pea- 
Cock v. Glascock, 1 Ch. Rep. 45. 6 Ves. 321, 397. lOVes. 10. 17 Ves. 184. Tim- 
berlake v. Parish’s ex’r, 5 Dana, 351.) It seems, however, that parol evidence is not 
admissible, in the first instance, to corroborate the presumption, and to show a 
specific intention in the covenantor to substitute one provision for another ; 
but only to meet other evidence which has before been introduced to rebut 
the presumption. (Math. Pres. Ev. 93.) Clearly not, to show that satisfaction 
was intended, where the case itself does not warrant the inference ; especially where a 
contrary inference arises from the face of the papers. (Id.) Though parol evidence 
may, of course, be given as to any facts aliunde , which are necessary to raise the pre- 
sumption ; e. g. facts that enable the tribunal which is to decide, to institute a com- 
parison between what has been done, and what was contracted for, &c. (Id. 89, 93.) 

Presumed satisfaction, in these cases, depends on the same principles as that of debts 
due to strangers. (Per Kenyon, master of the rolls, in Devese v. Pontet, 1 Cox, 191. 
Tolson v. Collins, 4 Ves. 483. And as to the doctrine generally, see 2 Story’s Eq. 
360, et seq.) 

5. Similar topics of discussion and enquiry arise, and are treated as depending upon 
nearly the same principles, where the covenant is to purchase and settle real estate 
on members of the covenantor’s family. Instead of doing so expressly, if he merely 
purchase lands, the estate, local situation, tenure, &c. corresponding with that con- 
templated by the covenant; or if he raises an incumbrance on the family estate, which 
descends to the person to be provided for; or devises or suffers lands already in his 
possession to descend to the object of the provision; these cases will, according to 
the features of each, be construed a performance, satisfaction, or a mixed case of both ; 
of the whole covenant, under certain circumstances, if the value be equal; or pro 
tantOy if it be deficient. (Math. Pres. Ev. 94. See Bryant v. Hunters, 3 Wash. C. 
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C. Rep. 48. Chichester v. Vasa* adm’r, 1 Munf. 99. Roper v. Bartholomew, 19 
Price, 797.) 

Parol evidence, whether to repel Xheprima facie presumption, or fortify it in answer 
to contrary evidence, is equally admissible in this case, on the common ground of re- 
butting and sustaining equities. (Math. Pres. Ev. 105.) 

6. So, on nearly the same principles, where a man is indebted, either in the common 
way, to a stranger ; or to a wife, on account of having retained her pin-money ; a 
child, on account of having received and retained his legacy ; a servant, for wages ; 
oras executor or trustee, or for an annuity, &c. In such and the like cases, if the 
debtor bequeath a legacy to his creditor, in amount equal to, or greater than the 
debt, and full as beneficial in other respects, it shall, if no contrary intention appear, 
be presumed to be given in satisfaction of the debt. Under what circumstances this 
presumption will arise, see Math. Pres. Ev. 108, et seq. 2 Story’s Eq. 878. See also 
Williams v. Crary, 5 Cowen’s Rep. 368. 4 Wend. 443, S. C. Massey v. Learning, 4 
Dali. 123. Owings’ ex’rs v. Owings, 1 Harr. & Gill, 484. Ladson v. Ward, 1 Dess. 
Eq. R. 314. Guignard v. Mayrant, 4 id. 614. Scott’s ex’r v. Osborne’s ex’r, 2 
Munf. 413. Strong v. Williams, 12 Mass. Rep. 390. Byrne v. Byrne, 3 Serg. & 
Rawle, 54, 60. Mulheran’s ex’rs v. Gillespie, 12 Wend. 349. Keely v. Keely’s 
ex’rs, 6 Rand. 176. Clarke v. Bogardus, 12 Wend. 67. Ricketts v. Livingston, 2 
John. Cas. 98. Foster v. Evans, 6 Sim. 15. Scott’s ex’r v. Osborne’s ex’r, 2 
Munf. 413. 

With regard to parol evidence in elucidation of the testator’s intention, it seems now 
to be fully established, notwithstanding Lord Talbot’s objection in Fowler v. Fowler, 
(3 P. Wms. 354,) that such evidence is alike admissible, for the purpose of repelling, 
or, when contradicted, of corroborating the legal implication. (Cuthbert v. Peacock, 2 
Vern. 593; 1 Salk. 155, S. C. Pole v. Lord Somers, 6 Ves. 324 — 6. Wallace v. 
Lord Pomfiret, 11 id. 542, 547, et seq. And see the cases supra, pi. 5, as to parol 
evidence on the subject of purchases, devises, &c, in performance or satisfaction of 
covenants in family settlements, &c. ; also Williams v. Crary, 4 Wend. 443.) In the 
case last cited, the supreme court of New-York went not only the length of the English 
cases, in receiving parol evidence as to all the extrinsic circumstances calculated to 
raise the presumption ; but they appear to have received and acted upon evidence of 
a conversation between the testator and the legatee, to raise the presumption in the 
first instance. (4 Wend. 449 to 452. See also Clarke v. Bogardus, 12 Wend. 67.) 

The doctrine of the constructive satisfaction of a debt, by advancing a marriage por- 
tion to the creditor, seems to depend on the same principle. (Chidley v. Lee, Prec. 
Cha. 228, overruled in McDowell v. Halfpenny, 2 Vern. 484. Wood v. Brian t, 2 Atk. 
521, 2. Seed v. Bradford, 1 Ves. sen. 501. Chave v. Farrant, 18 Ves. 8.) 

7. Much more readily will the courts presume that a legacy, or a second portion 
advanced, was intended by the testator or portioner to be in satisfaction of a portion 
which he had previously stipulated, in a family settlement, to bestow on the legatee or 
object to whom the second portion is advanced. Nor is it material, in such case, that 
the bequest by will, or advance in the life time of such debtor, was in value equal to, 
or greater or less than the provision before secured. But in all cases it shall be deem- 
ed a total or partial satisfaction, unless incidental circumstances oppose the application 
of the rule. Indeed, it will be seen by some of the cases, that a second settlement, 
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securing portions similar to those in the first, shall be construed merely as a further 
security, which, on being satisfied, would discharge the prior obligation. The motive 
is different in the case of a debt ; and the law is opposed to double portions. Hence 

arises the liberality with which the presumption is, in the latter case, indulged. (Math. 
Pres. Ev. 120, 1, et seq.) 

Extrinsic evidence is here, as in other like cases of presumption, admissible to rebut 
the constructive satisfaction ; and for this purpose parol declarations of the person be- 
queathing the legacy, or making the advancement, &c. seem to be sufficient. Similar 
testimony is also admissible to fortify the presumption. (Id.) 

Sometimes the instrument executed hy the father, providing portions for children, 
also expressly directs that if he advance his children before the portions become due, 
this shall be taken in total or partial discharge of the portions. And it may, in con- 
nection with the above head, be well to examine the authorities, upon the question, 
what species of preferment shall satisfy such a clause. (See on this subject id. 128, et 
seq. and the cases there cited.) 

8. Upon the same principle that a legacy will be construed to be in satisfaction 
of an unexecuted covenant for a portion, the voluntary advancement of a portion, 
by a parent, or one in loco parentis, shall, under circumstances, be construed to satisfy 
or takeaway a legacy which he had before inserted in his will. This rule of presump- 
tion takes place where, after making a pecuniary provision for his child, in his will, he 
advances to the child, on marriage, or preferment in business, or secures by settlement, 
&c. a sum equal to or greater than the testamentary bounty. It is said that this is, 
prima facie, an ademption of the legacy. The doctrine has not maintained its ground 
without some animadversion ; but it is too well established to be shaken. (Math. 
Pres. Ev. 138, et seq. 2 Story’s Eq. 369, et seq. See also Jones v. Mason, 5 Rand. 
577 ; Devereaux v. Barnwell, 1 Des. Eq. Rep. 497 ; Timberlake v. Parish’s ex’r, 5 
Dana, 350, 1.) 

In this case, also, extrinsic evidence of intention is available to repel the legal pre- 
sumption. (Jones v. Mason, 6 Rand. 577. Timberlake v. Parish’s ex’rs, 5 Dana, 
351.) And it may consist either of written documents, letters, memoranda in the tes- 
tator’s books of account, or in other private papers. So parol declarations are admis- 
sible; as, for instance, that the father declared the advance was for the particular in- 
tent to buy furniture ; or that the gift was accompanied by a declaration that the do- 
nor would also leave something by will, though be would not be considered bound to 
do so ; or that he told the father of his daughter’s intended husband, “ he could only 
give at the time of her marriage a certain sum, but there would be more afterwards, 
as his life was a bad one or that referring to his will, he declared the donee the ob- 
ject of his bounty. (Math. Pres. Ev. 143, 4.) But the words should not be left of 
doubtful reference. If they be so, the general rule will prevail. (Id.) 

These oral declarations are admissible to whomsoever and under whatever circum- 
stances made, whether to people having or not having any concern in the matter, or 
making impertinent inquiries and obtaining angry answers; though they are of course 
entitled, like other declarations, to very different weight and credit from these causes. 
If made to the intended husband himself, (Shudal v. Jekyll, 2 Atk. 516, Ellison v. 
Cookson, 1 Ves. jun. 100,) to his father, (Debeze v. Mann, 2 Bro. C. C. 165, 519,) an 
agent in the marriage treaty, (Ellison v. Cookson, 2 Bro. C. C. 307, 3 id. 60, 1 Ves. 
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jun. 100, S. C.) to the testator’s wife or others having an interest of affection in the ob- 
ject, (Robinson v. Whitley, 9 Ves. 577 r ) they are of the first importance. They are 
also much regarded when made to a stranger, if they bear a general character of seri- 
ousness and veracity ; (Dwyer v. Lysaght, 2 Ball and Beat. 156 ; see also 7 Ves. 520 ;) 
while vague, frivolous or evasive discourse, addressed to officious and intrusive inqui- 
rers, is altogether void of force. (Math. Pres. Ev. 145, 6. Trimmer v. Bayne, 7 Ves. 
508,519,520.) 

Extrinsic evidence may be resorted to for the purpose of fortifying the presumption 
* when impeached. A recital in the settlement, ^shewing the object of the advance, 
(Farnham v. Phillips, 2 Atk. 215, Watson v. Earl of Lincoln, Ambl. 325,) a written 
statement of this, delivered on receiving the money, (Scotton v. Scotton, 1 Str. 235,) or 
parol declarations, are admissible for that purpose ; (Math. Pres. Ev. 146 ; Webley v, 
Lanstaff, 3 Dess. Eq. Rep. 504; Bailey v. Herkes, 1 Pennsylv. Rep. 126;) though 
testimony of the latter kind cannot be received to show that an ademption was intend- 
ed, unless the circumstances be such as primarily raise that supposition. (Math. 
Pres. Ev. 147.) 

9. Certain equitable rules of presumption are also established with a view to obscu- 
rities arising from the carelessness of testators, in bequeathing what are called double 
legacies ; that is to say, where two or more legacies are given by the same will or 
codicil, of the same amount, or thing, to the same person ; or where such legacies are 
given, the one by will, the other by codicil, or by different codicils. If the bequest be 
specific, whether in the same or different instruments, the gift must of course stand 
single. Where the double legacies are pecuniary, and in the same instrument, they are 
also prima facie single, unless it be apparent that they were given on different motives ; 
and this presumption will not be repelled by slight modal differences between them. 
(Matt). Pres. Ev. 149. Dewitt v. Yates, 10 John. Rep. 156.) But the presumption 
is the other way, where the legacy is in a different instrument, as in a will and codicil, 
or different codicils. This presumption may be strengthened, or entirely done away 
by the language of the instrument giving the subsequent legacy; as by declaring the 
motive, nature, or mode of the gift. (Math. Pres. Ev. 150. Dewitt v. Yates, 10 
Jobu. Rep. 156. Wray v. Field, 6 Madd. 300; S. C., 2 Russ. 257. Mackenzie v. 
Mackenzie, 2 Russ. 262. Chatteris v. Young, id. 183. Hemming v. Gurney, 1 Dow, 
N. S. 35. 1 Bligh, N. S. 479. 1 Dow & Clark, 35. 2 Sim. & Stu. 311. Mayor of 
London v. Russell, Finch, 290. Simon v. Barber, Tam. 14. Fraser v. Byng, 1 
Russ. & My. 90. David v. Reed, id. 687. Lord v. Sutcliffe, 2 Sim. 273. Watson 
v. Reed, 5 Sim. 431. Guy v. Sharp, 1 Myl. & Keen, 589. Gillespy v. Alexander, 2 
Sim. & Stu. 145.) 

Where the presumption of law, arising on the face of the documental proof, is fa- 
vorable to carrying both legacies, according to the literal expression, parol 
evidence to repel such presumption would be inadmissible, as contradicting the express 
and legal signification of a written instrument. Otherwise, where the presumption is 
that the legacy is single. (Math. Pres. Ev. 158. See also the cases cited by counsel 
in Guy v. Sharpe, 1 Mylne & Keene, 589, et seq.) 

10. Another very difficult and complicated head of presumption grows out of the 
case where a will is made with legacies, and an executor appoined, but a residue of 
the testator’s estate remains, after paying funeral and testamentary charges, debts and 
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legacies, without being disposed df by an express clause in the will. The riile of the 
common law, from the earliest period, has been, that the whole surplus should vest in 

and belong to the executor beneficially. (Math. Pres. Ev. 160. 2 Story’s Eq. 452. 
Shelton v. Shelton, 1 Wash. Verg. Rep. 53, 64. Per McKean, Ch. J. in Boudinot v. 
Bradford, 2 Dali. 268, cited in Grasser v. Eckart, 1 Binn. 580, 584. Wilson v. Wil- 
son, 3 Binn. 557, 561.) Priraa facie, the rule in equity is the same as at law; but it 
has been controlled, where a necessary implication or strong presumption appeared 
that the testator intended to give merely the office of executor, and not the beneficial 
interest. (See Whitaker v. Tathara, 7 Bing. 629.) In the latter instance the statutes 
of distribution apply. But the circumstances from which such a deduction is to flow 
may be so infinitely varied, that many cases of great uncertainty will arise; and no 
general rules can be laid down to prevent the frequent recurrence of the question. 
(See per Sir W. Grant, M. R. in Pratt v. Sladden, 14 Ves. 197.) The ancient rule 
is now abolished in England, (Stat. 1 Wm. 4. ch. 40 ;) in Pennsylvania, (since April 7, 
1807, 4 Smith’s Laws, 402, and see Wilson v. Wilson, 3 Bin. 557, 9 Serg. &. Rawle, 
424, 428, S. P., and see case of Neaves’ estate, 9 Serg. &, Rawle, 186, 189, 190;) 
in Massachusetts, (since 1783, Laws of that year, ch. 32, § 1 and 7, see Hay’s ex’r v. 
Jackson, 6 Mass. Rep. 153;) and North Carolina, (since 1716, Hill v. Hill, 2 Hayw. 
Rep. 298.) As to Virginia and New Jersey, see 2 Tuck. Bl. 514, note 44, Shelton v. 
Shelton, 1 Wash. Virg. Rep. 53, 64, 3 Bin. 567, Denn v. Allen, 1 Penningt.Rep. 44. 
Mr. Story says that in the United States the surplus is universally distributable among 
the next of kin, in the absence of all contrary expression of intent on the part of 
the testator. (2 Story’s Eq. 453.) If this be so, the doctrine is no farther useful 
than as it may serve to exhibit the boundaries set to the application of parol evi- 
dence in other instances. 

As to the admissibility of parol evidence in these cases, Mr. Mathews remarks — 
“ To repel presumptions founded on the circumstance of a legacy being given to a 
sole executor, or of equal legacies being given to two or more executors, or upon the 
fact of one of several executors being expressly denominated a trustee, parol evi- 
dence, though disapproved of, is admissible. And it is received on this principle, that 
while the construction by which the executor is excluded, assumes the testator to have 
meant what he has not said ; the effect of the evidence is to show, that the actual 
intention was such as exactly corresponds with the strict and literal interpretation of 
the instrument, and with the legal incidents and rights which attach to the office of 
executor. 

“ The efficiency of a testator’s parol declarations to rebut the presumption, and to 
restore the executor to the rights from which other circumstances might have dis- 
placed him, seems to depend rather on the occasion of making them, than on the time 
when they were made considered with relation to the executing of the will. For al- 
though all such declarations are alike admissible, and are accounted of weight, yet 
their importance is measured by the circumstances under which they were made, and 
which, as they ascertain the sincerity or insincerity, the seriousness or levity of the 
party at the time of utterance, properly determine the degree of consideration which 
is due to them. Where seriousness and sincerity appear, it does not seem material 
whether the evidence consist of declarations previous to, contemporaneous with, or 
subsequent to, the execution of the will. But in cases of conflicting testimony, dec- 
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larations at the time of preparing or executing a will are deemed of more conse- 
quence than declarations either before or afterwards, and declarations suheequentthan 
those which are antecedent; for the statements of a man as, to what he has already 
done are more likely to show the real nature of his intentions, at the time of perform- 
ance, than statements of what he merely designs to do, and, still more, statements 
made at the time of a transaction than statements either before or after it 

“ Concerning the nature and substance of declarations relied on as available in this 
respect, it has been held, that not only explicit avowals of intent to give the executor 
a beneficial interest, but intimations to such effect, if clear, will serve to prevent the 
usual construction. Declarations by a testator, that legacies bequeathed to his next of 
kin formed the whole he intended they should take, — that legacies to the executors 
were given purposely that they might be sure of something in case of a deficiency, 
but that if there should be a surplus, such surplus would be theirs, — that he had left 
or should leave to his executors ha ndsdme fortunes, — or, in reference to particular 
chattels, that after his death they would belong to the executors, — have, accordingly, 
been adjudged sufficient to re-annex to the office its legal properties. But it is an in- 
variable rule, in order to parol declarations being effectual to re-instate the executor, 
that they they must be not merely such as render the applicability of the general con- 
struction doubtful, but such as plainly and indisputably prove the intention to have 
been to give the residue absolutely. Declarations therefore of equivocal signification 
much more declarations met by counter declarations, will leave the question to be 
decided on the ordinary principle. 

“ The admission of parol evidence, it must be likewise observed, is confined to cases 
strictly of presumption. Where the executor is expressly styled a trustee in the will, 
evidence of intention to give him the surplus beneficially is not allowed ; for that 
would break in upon the principle, that extrinsic evidence cannot he received to contra- 
dict a written instrument. On the same ground, it has been decided, that a legacy 
expressed to be given for the care and trouble incident to the executorship, precludes 
all parol testimony to show that the parties were meant to have more; since a bequest 
of this kind is equivalent to a declaration, that they should hold the residue merely as 
trustees. 

“ But where a specific legacy is given to the executor, with the exception of a par- 
ticular part of it, — as a bequest of testator’s household goods, excepting plate,— and 
the part excepted not being afterwards disposed of falls into the residuary estate, this 
is not considered a case so distinctly and indisputably proving the testator’s intention 
to give the residue away from the executor, as excludes the reception of parol evi- 
dence ; although it has been argued, that as the part excepted constitutes an integral 
portion of the residue, and must be taken and go along with it, the circumstance of 
such part being expressly withdrawn from the gift to the executor, shows to demon- 
stration the testator’s meaning, that the executor should not take the surplus beneficial- 
ly : for to this it was replied, that the gift with the exception amounts to no more than 
a gift of the several particulars of the actual bequest, taking no notice of the article 
excepted ; and further, that the executor takes the principal bequest and the excep- 
tion, under different qualifications, the former being liable to contribute only to the 
payment of debts, the latter also to the payment of pecuniary legacies. The reason 
for admitting parol evidence is obviously stronger in the case of a legacy to the execu- 
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tor, which is merely, though in pointed terms, ordered to be paid out of the personal 
estate. 

" Parol testimony may, in like manner, be adduced by the next of kin, to oppose simi- 
lar evidence on the part of the executors, and to fortify the presumption that the latter 
were not intended to take a beneficial interest. But such testimony is not admissible, 
in the first place, to show the testator’s intention to impose a bare office of trust. To 
allow its admission would violate the principle before noticed, that external evidence 
shall not be received to contradict a written instrument.” (Math. Pres. Ev. 188 to 198.) 

11. We have already mentioned incidentally that a deed conveying real estate, ab- 
solute on its face, may be shown in equity to have been intended as a mortgage. So 
of other instruments; e. g. bills of sale of personal property. The English cases do 
not seem to go this length unless there be either fraud or mistake. So with many 
American cases ; while others require nothing except proof of the original intention ; 
thus allowing a most striking exception to the general rule. The main body of the 
cases bearing on this subject are cited ante, note 961, p. 1432, etseq., and we there 
noticed the peculiarity of the New-York doctrine, which allows deeds, &c. apparently 
absolute, to be converted into mortgages by parol evidence, even in courts of law. 


SUPPLEMENT 


OF THE COMPETENCY OF WITNESSES. 

On recurring to the original notes upon the above head, which were printed some 
years since, it has been found necessary to add a considerable supplement, the extent 
of which can, in part, be accounted for only by the principal editor. The importance 
of a full reference to authority upon matters of daily practice, will occur to every one ; 
but this consideration would, in the ordinary course, have demanded the addition only 
of the very latest cases, such as came to hand intermediate the printing of the origin- 
al notes, and the supplement. The reference now made, among others, to several 
American cases, would have been unnecessary, had it not been for an unpleasant, not 
to say painful concurrence of circumstances. Mr. Osgood, a very intelligent and in- 
dustrious lawyer, had engaged to prepare references to the older American cases upon 
competency, and arrange them under their appropriate subdivisions. He applied him- 
self with great assiduity ; and the editor had derived the impression, from general 
conversation with him, that he had finished his task. The editor left for the northern 
circuit, under this impression ; and, while absent, Mr. Osgood died. On the editor’s 
return, he assumed that Mr. O.’g references were complete ; connected them with 
his own; and proceeded to arrange, combine, and print the whole. Sometime after- 
wards, he discovered that he had misunderstood the deceased, who had, in truth, 
omitted a good many important cases. In this supplement, the editor has endeavored 
to supply the defect, beside doing what is, perhaps, more useful, carrying on the re- 
ferences from the time where he had himself stopped, to the present period. He felt 
all this to be the more important, as, in respect to the interest of witnesses, the leading 
rule has been but recently established. (Bent v. Baker, 3 T. R. 27, A. D. 1789.) Its 
object was to rescue the law from the dominion of the old, and somewhat arbitrary au- 
thorities; and bring it back to the principle of a certain interest in the event of cause, 
to testify for the party calling the witness. Since that time, the courts, both English 
and American, have been engaged in reducing decisions, both old and new,, to the 
line thus established. In performing this office, they have done much ; but they have 
often encountered unforeseen difficulties; and occasionally been inconsistent. Per- 
haps no branch of judicial duty has proved more perplexing. The disproportion be- 
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tween the apparent simplicity of the rule, and that of the doctrine which has arisen 
from its practical application, may be collected ^in a general way, from the remarks of 
Senator Tracy, in Gregory v. Dodge, 14 Wend. 607. These should, however, in 
their result, be taken with considerable qualification. When the learned senator 
throws out a doubt whether we are advanced "one inch beyond the original proposi- 
tion,” laid down in Bent v. Baker, he by no means appreciates the certainty which 
subsequent cases have already introduced into those branches of judicial business, 
where the proposition has come to be most frequently considered ; nor the promise 
given by other cases, however conflicting, that the dominion of certainty is in the 
steady progress of enlargement. This progress has been attended, in most respects, 
with the same discouragements which mankind have witnessed in every branch of 
the law, iu every art, in every science. It is of the nature of each, to be progressive; 
to present its professors with perplexing points. These must be studied and under- 
stood, and brought in as parts of the general system. Becoming discouraged in such 
a degree as to turn back and start on a new rout, would be but to estrange us from 
those things with which the profession have become familiar, without clearing any 
single obscurity that would otherwise have attended them on their way. If the great- 
est minds have, in some measure, failed, after many years of labor, let us not loo readi- 
ly give in to the belief, that mankind can do better by starting on first principles ; or 
complain that nothing has been done. If the profession can now, with ordinary ap- 
plication, advise with tolerable certainty in 990 cases out of 1000 , let us rather try to 
secure the same degree of certainty in the ten remaining cases, than introduce the 
same degree of doubt, for many years, into the 990 , or a great part of them. While 
the principles of human veracity and credence are every where the same, the general 
rules of competency are widely different, under different systems of law. The civil 
law excludes witnesses for many causes, which the common law regards as merely 
affecting their credibility, while some speculative writers have advocated their in- 
discriminate admission. (See Best, C. J. in Hovill v. Stephenson, 5 Bing. 
493 .) Mankind have so long adhered to a degree of exclusion, as to evince an 
opinion that the cause of truth and justice would, in the aggregate, suffer more 
from the falsehood of such as are directly interested, than it would gain by that 
occasional elucidation now lost by their incompetency. This is, perhaps, the highest 
evidence we can have, that human rights are not reasonably 6afe, unless, in some in- 
stances, they shall be placed beyond the reach of temptations to testify falsely. These 
instances must be pointed out by the general rules of law, as declared and applied by 
the courts. The common law has adopted the medium ground ; and its decisions 
have already introduced such a degree of certainty, that, with forecast and diligence, 
aided by professional advice, the citizen can rarely fail in exhibiting the facts of his 
case to a court and jury. Anxiety to contribute every possible assistance to the at- 
tainment of so important an object, must form an excuse for adding a considerable 
supplement to volumes which have already swelled to a size far beyond what the edi- 
tor anticipated, when he undertook the compilation of these notes. While engaged on 
the question of competency in respect to interest, the labor of collecting the cases in 
arrear, which relate to other causes of incompetency, was not much. These, there- 
fore, are also now added. 
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Notes 44 and 45, p. 58 ; Note 826, p. 428 ; Note 495, p. 706. — Competency pre- 
sumed. The court , not the jury , determines the fact, as well as the law of com- 
petency. The right of the jury is confined to a trial of facts on the merits . 

Competency is presumed till the contrary is shown. Notes 44 and 45, p. 58, and 
note 495, p. 706. (Hall v. Gittings, 2 Harr. & John. 112, 120 and 121, and the cases 
cited by Chase, C. J. at the last page. Stoddard v. Manning, 2 Harr. &. Gill, 147. 
Callis v. Tolson’s ex’rs, 6 Gill & John. 80, 91. Saxton v. Boyce, 1 Bail. 66. Smith 
v. White, 5 Dana, 382, 3. Savage, C. J. in Jackson, ex dem. Howell, v. Delaney, 
4 Cowen, 427, 430.) 

But the interest once being established, it should be clearly removed ; and the wit- 
ness leaving the question doubtful on the facts stated, and the judge at N. P. rejecting 
him, the court in bench refused to grant a new trial. (Seymour v. Beach, 11 Conu. 
Rep. 275, 281, 2. McManagil v. Ross, 20 Pick. 99, 103.) These cases, in short 
with many others, (see ante, note 326, p. 428, Witter v. Latham, 12 Conn. Rep. 392, 
400, and the cases there cited, especially Donelson v. Taylor, 8 Pick. 390, see Cole- 
man v. Wolcott, 4 Day, 388, contra,) hold, that it is for the court alone to try and de- 
termine the question of competency, both as to the law and th<* fact, wherein it 
comes in place ofa jury; and a new trial will not be granted where there is a fair con- 
flict of evidence, even though the court may find against a slight preponderance. The 
rule here does not apply, that the court sh ill decide the law, and the jury find the 
facts. All this was also fully considered and expressly determined, in Townsend v. 
The State, 2 Blackf. 151, 162, and see High v. Slainback, 1 Stew. Rep. 24. And, 
above all, error does not lie for a finding, one way or the other, upon the facts. (Tay- 
lor v. Taylor, 2 Watts, 857, 8.) After the court has determined the question, it is not 
proper to submit it to the jury. (Witter v. Latham, supra.) Though it is said that 
where the point depends on the decision of an intricate question of fact, judges 
occasionally, in practice, take the preliminary opinion of the jury. (8th ed. Phil. Ev. by 
Amos and Phillips, p. 2 and note there.) 

It is no ground for a new trial, that, on a preliminaiy examination as to the compe- 
tency of a witness, the judge allows, in order to prove interest, improper evidence to 
be given in the presence of the jury ; he, in the end, properly receiving the witness 
on the merits, and submitting his credit to the jury. (Ackley v. Kellogg, 8 Cowen, 
228.) 

Under what qualifications, it shall be said that the jury are, on the merits, to find 
the law and fact, either in civil or criminal cases, was much and ably inquired, 
in Townsend v. The State, supra. The trial was on an indictment under the excise 
law, for selling spirituous liquor without license. A license was offered in evidence; 
but appearing on its face to be in consideration of a sum less than the statute requir- 
ed, (50 cents instead of $5,) the court pronounced it void, excluded the evidence, and 
directed the jury that it was not their province to determine the law. On error, it was 
held that the jury are judges of the fact, both in civil and criminal matters, on such 
evidence as the court shall submit to them as competent But they are not, in gene- 
ral, either in civil or criminal cases, judges of the law. They are bound to find the 
law as it is propounded to them by the court. They may, indeed find a general ver- 
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diet, including both law and fact; but if, in such verdict, they find the (aw contrary 

to the instructions of the court, they thereby violate their oath. 

The same thing was lately held by Story, J. in a capital case. (United States 
v. Battiste, 2 Sumn. 240, 243.) He stated it as the opinion of his whole pro- 
fessional life, that the jury are no more judges of the law in a capital or other criminal 
case, upon the plea of not guilty, than they are in every civil case, tried upon the 
genera) issue. He said, that in each case, they had the physical, but not the moral 
right to decide the law according to their own notions or pleasure. That it is the 
duty of the court to instruct them as to the law; and of the jary to follow such in- 
struction. That if the jury were to decide, it would render the law uncertain; it 
would be almost impracticable to learn what they did decide; the court would have 
no right to review their decision ; that every person has a right to be tried according 
to the fixed law of the land. If lie thought the jury were judges of the law, he 
should hold it his duty to abstain from stating the law T to them. And to this it may be 
added, if the law give the right to the jury, why should it run into the inconsistency 
of requiring the court to determine the admissibility of evidence ? But all the leading 
arguments and authorities on the question will be found fully and ably considered by 
Holman, J. in Townsend v. The Slate, 2 Blackf. 156, et seq. He cites Addison, J.’s 
charges, Suppl. Add. Rep. 53 to 63, No. 6, and Pennsylvania v. Bell, Add. Rep. 156, 
and The Same v. McFall, id. 255, which go strongly to uphold the same doctrine. 
The learning of the question is perhaps exhausted in charge No. 6 of Judge Addison, 
p. 57, et seq., and his arguments such as it is difficult for the legal mind to resist. 

Note 46, p. 59. — Of the competency of slaves and blacks. 

The admission of slaves and free blacks as witnesses, is generally a matter of state 
regulation, as we saw ante, note 46, p. 59. See also the following cases: Rusk v. 
Sowerwine, 3 Harr. &, John. 97. Sprig v. Negro Mary, id. 491. Cox v. Dove, Mart. 
N. C. Rep. 43. State v. George, id. 40. Winn v. Jones, 6 Leigh, 74. 

Note 47 to 52, p. 60, 61. — Of incompetency for want of understanding. 

A witness is not incompetent merely because he has been judicially declared an ha- 
bitual drunkard, and his estate committed to trustees. (Gebhard v. Shindle, 15 Serg. 
&. Rawle, 235. See note 47, p. 60.) It is enough if he be competent at the time of 
examination. (15 Serg. & Rawle, 238.) Though if he be, at the time, insane, an 
idipt or a lunatic, he is not competent. (Ellis, J. in Phebe v. Prince, Walk. Rep. 131.) 

Note 52, p. 61. — Children when incompetent for want of religious instruction. 

A child eight years old being called, it appeared that,' to within sixteen weeks of the 
trial, she had never heard of a God or a future state of rewards and punishments; that 
she never prayed nor knew the nature of an oath ; but since, a clergyman had twice 
visited and instructed her in the nature of an oath. Patteson, J. rejected her, saying 
he must be satisfied that she felt the binding obligation of an oath from the general 
course of her religious education ; that the effect of an oath upon the conscience of 
the child should arise from religious feelings of a permanent nature, and not merely 
from instructions confined to the nature of an oath recently communicated for the pur- 
pose of the trial. (Rex v. Williams, 7 Carr. & Payne, 320.) 
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Notes 58 and 55, p. 62, 8.— Of incompetency from defect of religious belief. 

Wc noticed, ante, notes 58 and 55, p. 62,8, the character of religious belief essential 
to a witness, and the mode of proof. The courts in NG w-Hampshire cited and adopted 
<he priuciple of the New- York cases there cited, in Norton v. Ladd, 4 N. Hamp. Rep. 
444. It was in proof by third persons, that the witness had several times, and shortly 
before the trial, deliberately disavowed his belief in the existence of a God. He was. 
rejected as incompetent. It was doubted in Ohio, whether a defect in religious belief 
should go to the competency or merely the credibility of the witness. The objection 
was raised, and it was shown by third persons, that the witness’ creed, so far as col- 
lectable from his conversations, was as follows : he said he did not believe in the exist- 
ence of a God ; but added that he saw God in trees, bushes, herbage, and every thing 
he saw; that a man would be punished for falsehood by his conscience, and in this life 
only ; that a man is bound to speak true at all times, and an oath imposes no ad- 
ditional obligation. The court held, that it was unnecessary to inquire whether, in 
Ohio, the same rule should prevail as in England; for, if it should, the witness was 
competent. Wright, J. said, the court thought his declarations equivalent to an avowa] 
of belief in the exstence of a God. “ He sees him in all created nature.” (Easterday 
v. Kilborn, 1 Wright, 845, 6.) A person who does not believe in future rewards and 
punishments, but that our evil deeds will all be punished in this world, and that we 
shall exist immortal in a future state, exempted from punishment for deeds done in the 
body, is a competent witness. (Farnandis v. Henderson, in chancery before Ch. 
Desaussure, Aug. 1827. South Car. Law Journal, 202.) 

“ It seems that an infidel who believes in a God, and that he will reward and punish 
him in this world, but does not believe in a future state, may be examined upon oath.” 
(Phil. Ev. 12, note (6) to 8th ed. citing “By Willes, C. J., Omichund v. Bar- 
ker, Willes, 550.”) For the general doctrine, see Phebe v. Prince, Walker’s 
Rep. 131. 

Note 54, p. 62, and Nor* 494, p. 705. — Of the form ft* which the witness ’ oath is to be 
administered. Witness examined by mistake without being sworn. 

Swearing with the uplifted hand is itself an election of that form ; and therefore 
valid in order to sustain a charge of perjury. (Text, 24. Gill v. Caldwell, 1 Breese, 
28.) The court said, they usually directed a Catholic to be sworn on the Evangelists, 
as a form deemed most binding by the Catholic secL But an oath taken by him in 
aoy other legal form would be equally binding. (Commonwealth v. Buzzell, 16 Pick. 
154, 6, 7.) And if, by mistake of both parties, the witness be examined without oath, 
this is no cause for granting a new trial, although he proved a material Act (Cady 
v. Norton, 14 Pick. 286.) 

Note 58, p. 64.— Of incompetency from infamy. Form and effect of a pardon. 

We saw ante, note 58, p. 64, the sort of crimes, a conviction of which disqualifies a 
witness. 

At common law a conviction of petit larceny disqualified; but whether this was 
so under the peculiar enactments of Ohio in 1882; quere. (James v. Bostwiek, 1 
Wright, 142, 8.) 
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The effect of a pardon was considered ante, note 63, 4, 6, p. 66, 7. “ I do hereby 
remit unto him the said J. B. the remainder of the said sentence,” (before recited in 
the pardon) “ and order him to be liberated from further confinement, on payment of 
costs,” was held sufficient in form, to restore competency. (Hoffman v. Coster, 2 
YVhart. 453, 468, 9.) At the latter pages, various operative words are pointed out on 
authority, English and American, as sufficient. Among them are such as acquit, par- 
don, release , exonerate , remit , &c. So remit the crime , or the sentence , or the indict - 
ment , before sentence, &c. Otherwise of only part of the sentence; e. g. the fine, 
where there was also imprisonment in the sentence. 

By a stat. of Geo. 4, ch. 32, undergoing the punishment of felonies not capital, is 
made equivalent to a pardon, for the purpose of restoring competency. (See note 

62, p. 66.) 

“ It docs not seem clear whether the restoration to competency, by suffering a sen- 
tence, has proceeded on the ground of incompetency being in the nature of punish- 
ment, or on the ground of a regenerating effect of punishment upon the moral feelings 
of the offender : in either point of view the principle is not justified by sound reason- 
ing or experience. On the general subject of incompetency of witnesses from infa- 
my, see a treatise on the incompetency of witnesses by R. Whitcomb, Esq., A. D. 
1824.” (Phil. Ev. 8th ed. 25, note (1).) 

Note 67 to 71, p. 67, $.— Of the admissibility of accomplices , and of their con- 
firmation. 

That accomplices are admissible for either party, see notes 67 to 71, p. 67, 8. 

For the general doctrine, sec also Rex v. Long, 6 Carr. & Payne, 179. 

Where one is indicted jointly with his accomplices, it is in the discretion of the 
state’s attorney to try the prisoners separately, and use the accomplice or not, on 
trial, as a witness ; but the prisoners have no such right of election for such a purpose, 
because the accomplice jointly indicted is not competent for them though they sever. 
(State v. Calvin, R. M. Chari. 151, 169.) And it was said generally, that the state 
may use the accomplice as a witness, but the prisoners not. (Id. 169.) Quere of 
this, independent of their being joined as parties. See note 74, p. 70, and the text 39, 
that he is competent for either party, if not indicted. And quere , whether the accom- 
plice, so long as he remains on the record as a joint indictee, can be received as a 
witness for either party, though his associates be tried separately. (Rex v. Rowland, 
Ry. & Mood. N. P. Rep. 401 and note. Ante, note 122, p. 135, note 123, p. 139. 
See also text 74, 5, and note 72, p. 69, and note 136, p. 145.) 

The course of recent English decisions with respect to the necessity and extent of 
corroboration in order to warrant conviction on the testimony of an accomplice, has 
elicited the following remarks from Messrs. Amos & Phillips, the editors of the 8th 
ed. of Phil. Ev. p. 30, et seq. 

“ Since accomplices are competent witnesses, it appears to follow as a necessary 
consequence, that if their testimony is believed by a jury, a prisoner may be legally 
convicted upon it, though it be unconfirmed by any other evidence. It is the pecu- 
liar province of the jury to determine on the degree of credit to be attached to any 
competent evidence submitted to their consideration ; and it has accordingly been laid 
down in many cases as a settled rule, that a conviction obtained by the unsupported 
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teatimony of an accomplice is strictly legal. (Cases cited in text to this ed. p. 41, note 
2, wiih the addition of 1 Hale, P. C. 303; per Lord Denham, 7 Carr. &. Payne, 152, 
and per Alderson, J. id. 273.” See also The State v. Haney, 2 Dev. & Bat 390; 
Same v. Hard ins, id. 407 ; and ante, note 77, p. 7L But see ante, note 324, p. 396, 
et seq.) 

“ But great injustice would result, if it were the practice of juries to convict upon 
the unsupported evidence of accomplices, whose testimony, though admitted /rom ne- 
cessity, ought always to be received with great jealousy and caution. For, upon 
their own confession, they stand contaminated with guilt; they admit a participation 
in the very crime, which they endeavor by their evidenee to fix upon the prisoner; 
they are sometimes entitled to reward upon obtaining conviction, and always expect to 
earn a pardon. Accomplices are therefore of tainted ciiaracter, giving their testimo- 
ny under the strongest motives to deceive ; and a jury would not in general be justi- 
fied in giving to such witnesses credit fora conscientious regard to the obligation of 
an oath. Sometimes they may be tempted to accuse a party who is wholly innocent, 
in order to screen themselves or n guilty associate ; and if the prisoner has been their 
participator in crime, they may be disposed to color and exaggerate their statement 
against him, with a view to hide their own infamy, or, by obtaining his conviction, 
to protect themselves from his vengeance, and secure the expected benefit. (1) The 
doctrine, therefore, of a legal conviction upon the unsupported evidence of an accom- 
plice, has been greatly modified in substance and effect; and it has long been consider- 
ed, as a general rule of practice, that the testimony of an accomplice ought to receive 
confirmation, and that, unless it be corroborated in some material part by unimpeach- 
able evidence, the presiding judge ought to advise the jury to acquit the pris- 
oner. (2) 

41 It has been laid down, that the practice of requiring some confirmation of an ac- 
complice’s evidence must be considered in strictness as resting only upon the discre- 
tion of the presiding judge. See per Lord Ellenborough in Rex v. Jones, 2 Camp. 


“ (1) See Lord Hale’s remarks on Tongue’s case, (1 Hale’s P. C. 304.) In the earlier 
state trials the protection and countenance afforded by the courts to accomplices, Rpics and 
informers, was often carried to great lengths ; and prisoners were sometimes tauntingly asked, 
whether they thought the King would bribe his witnesses. See Langbornc’s case, 7 St. Tr. 
446. The language of Lord Holt in the trials for the assassination plot, may probably be 
thought, at the present day, too favorable towards accomplices ; (sec particularly Chamock’s 
case, 12 How. St. Tr. 1454.) The exordium of Lord Howard to his evidence in Algernon 
Sidney’s case is a curious specimen of the hypocrisy of an accomplice.” 

“ (2) On the subject of the evidence of accomplices, see a tract by the late Chief Baron of 
Ireland, published in 1836, which contains an elaborate examination into the origin and his. 
tory of this practice. According to the view of this learned writer, the practice of requiring 
confirmation cannot be traced back more than half a century. And he observes, that in tho 
earlier cases which have been referred to as authorities for the practice, nothing can be found 
which leads to the inference of any general regulation on the subject ; and that the credibili- 
ty of an accomplice, whether confirmed or unconfirmed, appears to have been treated as a 

Q uestion for the jury. (Sec Tougue’s case, G How. Si. Tr. 226, per Sir O. Bridgman, 1 Hale, 
C. 334.) See also Rex v. Chamock, 12 How. St. Tr. 1454. In this case almost the only 
material witnesses were accomplices. The observations of Lord Holt as to their competen- 
cy have been cited in the text ante, p. 27. [p. 36 of this cd.] And they were said by Lord 
Ellenborough, in Rex v. Despard, to comorisc in a few words the good sense and sound law on 
the subject. In Rex v. Rudd, Cowp. 33§, Lord Mansfield says, * the single testimony of an 
accomplice is seldom of sufficient weight with the jury to convict the offender.’ The practice 
of requiring confirmation has been stated not to extend to misdemeanors. (See per Gibbs, Att 
Gen., Rex v. Jones, 31 How. St. Tr. 315.)” 

Vol. !.• 189 
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132; (and see Slate v. Haney, and Same v. Hardins, ut supra.) And this, indeed, 
appears to be the only mode, in which it can be made reconcilable with the doctrine 
already stated, that a legal conviction may take place upon the unsupported evidence 
of an accomplice. But it may be observed that the practice in question has obtained 
so much sanction from legal authority, that a deviation from it on the part of a judge, 
in any particular case, would, at the present day, appear singular and of questionable 
propriety. Although the judge does not in express language, declare that a case 
depending on the unconfirmed evidence of an accomplice, is insufficient in law to 
warrant a conviction, but merely advises the jury not to place credit on the evidence; 
yet, as it is not likely an instance should arise, in which the jury would disregard 
the advice so given, and convict the prisoner, the substantial result appears to be near- 
ly the sa me, as if the practice had depended on a rule of law, instead of being the 
exercise of the discretion of the presiding judge. The only distinction appears to be, 
that if the judge were to submit a case of this nature to the jury without any such 
recommendation, and a conviction ensued ; — or, if a jury were to convict in opposition 
to the recommendation of the judge, it could not properly be said in either case, con- 
sistently with the authorities on the subject, that the conviction would be illegal. 

tf From the anomalous nature of the rule of practice requiring confirmation, more 
especially from the circumstance that it is considered in law to rest merely upon the 
discretion of the presiding judge, and that it appears in fact to have originated in the 
exercise of such discretion, it might be expected, that some difference of opinion 
would arise as to the nature and extent of the necessary confirmation. It is clearly 
unnecessary that the accomplice should be confirmed in every circumstance which he 
details in evidence; for there would be no occasion to use him at all as a witness, if 
his narrative could be completely proved by other evidence free from all suspicion. 
(See report of the trials at York, on special commission, 1913, pp. 16, 17, 50, 150, 
165, 201, particularly the charges of Thompson, C. B. in Rex v. Swallow, and of 
Le Blanc, J. in Rex v. Mellor.) The rule on the subject which has generally been 
laid down is, that if the jury are satisfied that he speaks truth in some material part 
of his testimony, in which they see him confirmed by unimpeachable evidence, this 
may be a ground for their believing, that he also speaks truth in other parts, as to 
which there may be no confirmation. (Id., and Despard’s case, 28 How. St. Tr.488, 
and per Lord Ellenborough, 31 id. 325. Rex v. Barnard, 1 Carr. & Payne, 88.) So 
far all the authorities agree ; but the point upon which a difference of opinion and 
practice appears to have prevailed is, as to the particular part or parts of the accom- 
plice’s testimony which ought to be confirmed. 

“In some cases it has been considered, that the confirmation ought to be such as 
affects the person of the prisoner, and connects him directly with the crime; but in 
other cases this description of confirmation has been considered unnecessary, and it 
has been held, that confirmation of the accomplice in other parts of his testimony, 
which do not affect the identity of the prisoner, may be sufficient to entitle the accom- 
plice to credit, and to warrant the judge in leaving the case to the jury without a 
recommendation to acquit, (a) 

(a) That former statements of an accomplice have been received as confirmation, without 
regard to the time when they were made, see ante, note 533, p. 776 to 778, with the cautions 
there suggested. 
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“ In the first case in which this question appears to have been expressly raised, two 
prisoners had been convicted on the evidence of an accomplice, who was confirmed 
as to the circumstances attending the offence, but not as to the identity of the prison- 
ers; and the judges were unanimously of opinion, that the conviction was good, upon 
the general ground already mentioned ; namely, that a prisoner may legally be con- 
victed upon the unconfirmed evidence of an accomplice. (Rex v. Atwood, Leach, C. 
C. 521. 7 T. R. 609.) In a case occurring shortly afterwards, a similar decision took 
place, and, as it appears, on the same ground. At the trial the court observed, that 
the practice of rejecting an unsupported accomplice was rattier a matter of discretion 
with the judge, than a rule of law; and the case having been left to the jury, and 
the prisoner convicted, the judges aflerwards held the conviction good. (Rex v. Dur- 
ham, Leach, C. C. 538.) It was, however, said in this case, that the witness (a re- 
ceiver) was rather an accessary after the fact than an accomplice in the fact. In Rex 
v. Smith and another, reported in a note to the last case, where the only witness af- 
fecting the prisoners was an accomplice, the court admitted the rule of law, that the 
uncorroborated testimony of an accomplice was legal evidence, but thought it too 
dangerous to suffer a conviction to take place on such testimony, and the prisoners 
were acquitted. The same general doctrine was subsequently laid down in Rex v. 
Jones, 2 Campb. 132, 31 How. St. Tr. 325, by Lord Ellen borough, who there re- 
ferred to a case in which the judges were of opinion, that four prisoners had been 
properly convicted upon the testimony of an accomplice, whose evidence had been 
confirmed as to three of the prisoners, but not as to the fourth. And in the report of 
the York trials under a special commission, it is laid down by C. B. Thompson, that 
confirmation ueed not be of circumstances which go to prove that the accomplice 
8 peak s truth with respect to all the prisoners, (when several are tried,) and with re- 
spect to die share they have each taken in the transaction ; for, if the jury are satis- 
fied, that he speaks truth in those parts in which they see unimpeachable evidence 
brought to confirm him, that is a ground for them to believe that bespeaks also truly 
with regard to the other prisoners, as to whom there may be no confirmation. (Rex 
v. Swallow, 31 How. St. Tr. 325.) Again, in a later casd, where an accomplice was 
confirmed as to one of several prisoners jointly indicted, but not as to the others, Bay- 
ley, J. told the jury, that if they were satisfied from the confirmation, that the accom- 
plice was a credible witness, they might act on his testimony with respect to the 
prisoners, as to whom he had not been confirmed, and they were convicted. (Rex v. 
Dawbar, 3 Stark. N. P. C. 34, and see Rex v. Barnard, 1 Carr. & Payne, 88, per 
Hullock, B.) In Birkett’s case, (Russ. & Ry. Cr. Cas. 252,) on a case reserved, the 
judges were of opinion, that an accomplice did not require confirmation as to the per- 
son charged by him, if he were confirmed in the other particulars of his statement. 
And in a very recent case at the Old Bailey, before Lord Denham, Mr. Justice Park 
and Mr. Baron Alderson, when the counsel for the prosecution stated that he should not ' 
be able to confirm an accomplice, who was to be caJied as a witness, with regard to the 
persons of the prisoners, but only as to the general circumstances of the case, Lord 
Denman said he considered, and he believed his learned brothers concurred with him, 
that it was altogether for the jury, who might, if they pleased, act on the evidence of 
the accomplice without confirmation; hut observed, that a person so situated, would 
not be likely to receive any great degree of credit. (Rex v. Hastings, 7 Carr. & 
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Payne, 152.) The prisoner was, however, acquitted, as on hearing the case there was 
contradiction rather than confirmation. 

“ The authorities above stated appear to shew, as it has been before observed, that 
the rule, which requires some confirmation of an accomplice to be given, is to be con- 
sidered, not as a strict rule of law, but as a practice depending on the discretion of the 
presiding judge. And these authorities also shew, that judges, in the exercise of 
their discretion, have generally, if not always, considered that some confirmation 
ought to be given, but have not considered evidence, affecting the identity of the pri- 
soners charged, to be essential for the purpose of confirmation. 

o On the other hand, there are several recent decisions, in which judges, in the 
exercise of their discretion, have thought confirmatory evidence of identity ought to 
be given. * 

“ Thus, in the case of Rex v. Addis, (6 Carr. &. Payne, 388,) an accomplice who 
was the principal witness, was corroborated as to collateral facts, none of which tend- 
ed to connect the prisoner with the accomplice, or with the transaction: Mr. Justice 
Patteson observed, that the corroboration ought to be as to some fact or facts, the truth 
or falsehood of which would go to prove or disprove the offence charged against the 
prisoner. And in a subsequent case, (Rex v. Webb, 6 Carr. & Payne, 595,) where 
it was proposed on the part of the prosecution, to confirm the accomplice as to the 
mode in which the felony was committed, Mr. Justice Williams 6aid, that something 
ought to be proved which would tend to bring the matter home to the prisoners, and 
that confirming the accomplice as to the mode in which the felony had been commit- 
ted, was not enough to entitle his evidence to credit, so as to affect other persons; 
that in fact this would be no confirmation at all, since every one would give credit to 
a man avowing himself a principal felon, for at least knowing how the felony was com- 
mitted. In a later case, on an indictment against two persons, the same doctrine was 
laid down by Mr. Baron Alderson, (Rex v. Wilkes, 7 Carr. & Payne, 272,) who point- 
ed out the distinction between confirmation ns to the circumstances of the felony, and 
confirmation affecting the individuals charged ; the former only proves that the ac 
complice waft present at the commission of the offence ; the latter shews that the 
prisoner was connected with it. In summing up, the judge observed, that confirma- 
tion merely as to the circumstances of the felony, was really no confirmation at all; 
that it was true, the jury might legally convict on the evidence of an accomplice only, 
if they could safety rely on his testimony, but that he always advised juries not to act 
on the evidence of the accomplice, unless confirmed as tothe particular ]>erson charg- 
ed with the offence. After adverting to the facts of the case, as affecting the two 
prisoners, the same judg* stated to the jury, that if they thought the accomplice was 
not sufficiently confirmed as to one, they would acquit that one, and that if they thought 
he was confirmed as to neither, they would acquit both. In another case, (Rex v. 
Moores, 7 Carr. & Payne, 270,) where a thief and receiver were jointly indicted, the 
same learned judge expressed his opinion, that confirmation as to the thief, did not 
advance the case against the receiver. And in a former case of n similar description, 
where there was a slight confirmation as to the receiver, but none as to the principal 
felon, Li tledale, J. thought the case failed altogether, and that the accomplice ought 
to he confirmed as to the principal, before the jury could be asked to beheve the wit- 
ness' testimony. (Rex v. Wells, Mood. &, Malk. 3S6.) The ground of this decision 
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appears to have been, that it was necessary to establish the guilt of the principal, by 
confirming the accomplice as to him, before the question of the guilt of the receiver 
could arise. 

“ From the class of cases which have been last cited, it will appear, that the recent 
practice of several judges, in exercising their discretion as to the evidence that ought 
to be adduced, in order to entitle an accomplice to credit, has been to require a con- 
firmation upon some point affecting the person of the prisoner charged : and that 
when several prisoners are jointly tried, confirmation is to be required as to all of 
them before all can be safely convicted. Indeed, it would be difficult to assign a satis- 
factory ground for requiring confirmation as to the person of a prisoner indicted atone, 
and dispensing with confirmation as to prisoners jointly indicted: the same reasons 
which render confirmation necessary in the former case, appear to require it in the 
latter ; if a distinction between the two cases were allowed, a prisoner’s acquittal or 
conviction, upon an accomplice’s testimony, might depend upon the mere accident of 
his being indicted alone, or jointly with others. It will be observed, that it is still laid 
down by judges, even when calling for this personal confirmation, that the jury, if 
they think proper, may legally convict upon an accomplice’s testimony unsupported ; 
and that, in the absence of such support^ they do not withdraw the case from the 
jury, but only advise them not to give credit to the accomplice. 

“ Whether the rule of practice, which, as we have seen, has been recently followed, 
will be adopted as a general rule, by which all judges will consider themselves bound, 
may, perhaps, not be wholly free from doubt, but the weight of the later authorities 
appears to be in favor of such a rule. The distinction between confirmation, as to 
the manner in which an offence was committed, and as to the parties by whom it was 
committed, is of obvious importance; and although cases may arise, in which, from 
the con(irmation of an accomplice, as to the circumstances attending the commission 
of a crime, the jury may be led to conclude, that the accomplice speaks truth with re- 
gard to the person charged, still, as the two points are, in general, essentially different, 
great caution is to be used in drawing such a conclusion. If the witness has really 
been an accomplice, he states himself to be, be must be acquainted with the man- 
ner in which the offence was committed; and in describing the manner, it would not, 
in general, be the interest or desire of an accomplice to swear falsely. But, with res- 
pect to persons concerned, there may be strong reason to infer the existence of motives 
which would induce an accomplice to fabricate or pervert some facts against a party 
charged, notwithstanding the other facts related by him, may be indisputably true, 
or even notwithstanding the general consistency of his story may be clearly estab- 
lished. 

“ This subject, so important in itself, has created much difference of opinion at the 
Irish bar. See an anomymous pamphlet by an Irish barrister, Dublin, 1824; the ob- 
ject of which i3 to prove, that some evidence of personal identity ought to be given in 
all cases. And see the tract of C. B. Joy, which, though only recently published, was 
written some years ago, in answer to the former pamphlet. The Lord Chief Baron 
considers that the rule of practice, requiring confirmation, may be satisfied, by corrob- 
orating parts of the accomplice’s evidence, not affecting the persons of the prisoners. 
In the preface, the learned writer states, that he was induced to publish his treatise in 
consequence of tlte cases of Rex v. Addis, sad Rex v. Webb, cited supra. But the 
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subsequent cases to the same effect, were probably not published when the tract of 
the Chief Baron appeared ; they are not referred toby him, neither does he allude lo 
the previous case of Rex v. Wells, supra. 

“It appears that the practice of requiring confirmation, when the case for the pro- 
secution is supported by an accomplice, applies equally when two or more accomplices 
are brought forward against a prisoner. In a case in which two accomplices spoke 
distinctly lo the prisoner’s guilt, Mr. Justice Littledale told the jury, that, if their 
statement were the only evidence against him, he could npt advise them to convict ; 
observing, that it was not usual to convict on the evidence of one accomplice, without 
confirmation, and that, in his opinion, it made no difference whether there were more 
accomplices than one. (Rex v. Noakes, 5 Carr. & Payne, 326.) But see Joy’s work, 
cited supra, p. 100, contra, though he does not cite Rex v. Noakes. He refers to the 
speeches of the Sol. Gen. and Mr. Serg. Best, in Rex v. Despard, 28 How. St. Tr. 
428. See on this subject, the anon, pharaph. cited supra, observations as to the trial 
of the incendiaries of Wild Goose Lodge — arson by more than 100 persons marching 
in 3 parties, from distant points, not connected with each other. The accomplices 
were selected as witnesses from different parties. (See further, on the general subject. 
Sir T. Wetherington’s arg. 5 How. 176; Discussion on Sayer’s case, 16 How. 158; 
Sir R. Atkyn’s remarks, 9 How. 721, as to the evidence of an indicted accomplice; 
Murphy’s case, 19 How. 702; Sir T. Copley’s remarks in Watson’s case, 32 How. 
513; Lord Ellenborough’s charge in Watson’s case, 32 How. 583; Lord Tenter- 
den’s charge in the Cato-street conspiracy, 33 How. 689.) 

“It appears to have been held in a late case, that a confirmation by the wife of an 
accomplice, would be insufficient; it was said that the wife and the accomplice must 
be considered as one, for this purpose. (Rex v. Neale, 7 Carr. & Payne, 168, per 
Park, J.) 

“ In another recent case, in which the prisoner was indicted for manslaughter at a 
fight, it was objected, that all persons who had been present, were principals in the 
second degree, and that their evidence ought to receive confirmation, as in the case of 
accomplices; but Mr. Justice Patteson was of opinion, that they were not such ac- 
complices as would require any further evidence to confirm them. (Rex v. Har- 
graves, 5 Carr. & Payne, 170.)” 

These remarks of the learned editors, which so pointedly concede that requiring con- 
firmation rests in mere discretion, should not go to the profession without calling their 
attention to some remarks which we made, and cases we cited, ante, note 324, p. 396, 
et seq., in support of the proposition, that, where a case depends on the testimony of 
a single uncorroborated witness, whose credibility is seriously impeached, a jury have 
no legal power to convict. 

Note 72, p. 69; Note 136, p. 145. — When parties jointly indicted may be witnesses 
for or against each other. 

It seems to have been assumed, in one case, that though an accomplice and his asso- 
ciates be jointly indicted, yet, if the latter be separately tried, the accomplice may 
be a witness for the slate, though not for the prisoners ; and it was held, that the 
state’s attorney, but not the prisoners, may elect to try separately with a view to use 
the accomplice as a witness. (State v. Calvin, R. M. Cuarlt. 151, 169.) But before 
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the state’s attorney can in such case use the accomplice as a witness, ought not 
the attorney to move, and have him acquitted, or at least enter a nolle prosequi against 
him ? (See Rex v. Rowland, Ry. & Mood. N. P. Rep. 401, and the note.) Does not 
the case come within the general rule, that, so long as the witness’ name stands on the 
record, he being thus designated as a joint party and subject to be tried as such, he is 
incompetent? (Note 122, p. 1S5. Note 128, p. 130. And see the text, p. 74.) In 
respect to the prisoner's right to have one jointly indicted with him sworn as a witness 
in his behalf, he must in all cases, whether he be tried jointly with, or separately from 
the witness, who has not even been arraigned, wait for a conviction or acquittal of the 
witness. (The People v. Williams, 19 Wend. 377. Text, 74, 5, and Note 72, p. 69. 
Note 136, p. 145. State v. Biennerhassetts, Walker’s Rep. 7, 16, 17.) If there be 
no evidence against him, the court may direct an acquittal, or order the defendant to 
be discharged. (Ante, note 136, p. 145, 6. 2R. S. 616, § 19, 2d ed. State v. Bien- 
nerhassetts, Walker’s Rep. 7, 16, 17.) But until that be so, the rule of exclusion applies, 
even where the trials are ordered for different counties. (State v. Mills, 2 Dev. 420. 
Carter’s case, cited id. 422.) And it makes no difference that the defendants have 
pleaded separately. (State v. Mooney, 1 Yerg. 431.) It is put in the text that, unless 
acquitted, he should not only be convicted, but fined, before he is competent. The 
American cases usually put the case of a conviction merely as restoring competency, 
without its being followed by the sentence of the court. But Ruffin, J. in State v. 
Mills, (2 Dev. 422,) says the practice in North Carolina has accorded with the English 
strictness. 

In Amos and Phillipps’ ed. of Phil. Ev. p. 70, note (S), the case of Rex v. Lafone, (5 
Esp. 160,) is examined, and several arguments urged in favor of receiving one joint 
indictee as a witness for another, after he has suffered judgment by default. The 
learned editors urge, what it seems difficult to deny or explain away, that there exists 
no objection beyond what goes to bis credit, any more than in the case of an accom- 
plice. The same reasoning would seem to apply where the witness pleads guilty, 
especially in all those courts which do not exclude witnesses solely on the ground of their 
being parties. 

Noth 73, and 4, p. 69; Note 74, p. 70; Note 75, p. 70; Note 84; Note 244, p. 
256 ; Note 95, p. 107.— Of the competency of a witness not a party, placed in the 
dejendant’s situation , as being a joint actor with him in the supposed wrong , or 
severally liable for the demand claimed , on contract express or implied , fyc. 

A witness standing in the same situation with the party, is not, on that account, dis- 
qualified. At note 75, p. 70, and note 84, p. 87, are cases for receiving joint wrong 
doers, as witnesses either for the plaintiff or defendant. The additional cases on this 
head are quite uniform to the same effect. (See ante, note 244, p. 256, and note 95, 
p. 107 ; Lentz v. Stroh, 6Serg. & Rawle, 34, 41 ; Bailor v. Smithers’ heirs, 1 Lilt. 
110; West v. Bolton, 4 Verm. Rep. 558; Moulton v. Moulton, 1 Shepl. 110; Smith 
v. Hubbs, 1 Fairf. 71 ; Moscati v. Lawson, 7 Carr. & Payne, 32 ; Lethbridge v^ Phil- 
lips, 2 Stark. Rep. 544.) 

So of an alleged several wrong doer, whose claim depends on the same question as 
the one in issue. (Maus’ lessee v. Montgomery, 15 Serg. & Rawle, 221, 223.) 
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The case of Cooper v. Miller, (1 Browne, app. 68,) that one is not competent for the 
defendant in replevin, because he went with him and gave countenance to the distress, 
is contrary to almost, if not quite, the whole current of authority. It was said in one 
case, that the tortious veudor of the wrongdoer defendant, was not competent for the 
plaintiff, because a verdict against the defendant would be a bar to an action against 
the witness. (Pierce v. Hindsdall, 1 Tyl. 153, 155.) The case itself, as well as the 
reason given, seems to stand almost alone against a host of authority. 

The son being sued in trespass for driving away the plaintiff's cow, the father, who 
directed his son, the defendant, to drive her away, was held competent for the defend- 
ant. (West v. Bolton, 4 Verm. Rep. 558.) In case against one lor conspiring with 
B. to defraud the plaintiff, B. is a competent witness for the plaintiff. (Brown v. 
Marsh, S Verm. Rep. 310, 12, 13.) 

Tfie appearance of an attorney generally for three wrong doers, one not being sum- 
moned, will still not make them parties, if the plaintiff proceed against those only who 
were summoned ; and ho the third is competent for the others. (Lentz v. Stroh, 6 
Serg. &. Rawle, 34, 41. See ante, note 132, p. 144.) 

In trover, A. was called and held competent for the plaintiff to show' that he (A.) 
bought the goods of the plaintiff fraudulently, without the means or intent to pay for 
them, and sold them to the defendant. (Triebner v. Soddy, 7 Carr. &, Payne, 718.) 
In separate informations of quo warranto against separate members of a corporation, 
on the trial of one, the other parlies are competent for the defendant. (Rex v. Gray, 
2 Selw. N. P. 1148, 6th ed.) In an action for infringing a patent, the purchaser from 
the plaintiff of a license to use the patent, is yet a competent witness for him. (De- 
rosne v. Fairlie, 1 Mood. Rob. 457. And see Treadwell v. Bladen, 4 Wash. C. C. 
Rep. 703, 4.) In an action on the case for waste, by the reversioner against a stranger, 
the tenant, though jointly concerned in committing the waste, was held to be a com- 
petent witness for the plaintiff. (Speers v. Broomlee, 2 Huds. & Brooke, 432.) But 
the case in fact seems to have been no more than that of Doddington v. Hudson, cited 
and stated at p. 49 of the text. In Lethbridge v. Phillips, 2 Stark. Rep. 544, the action 
was for injuring a picture, and the man who borrowed it of the plaintiff, and without 
liis leave sent it to the defendant, was received for the plaintiff to prove his case. 

In an action against the owner of a ship, for goods supplied, the master is competent 
for the plaintiff to prove the ownership. Le Blanc, J. said he was liable in respect to 
his contract; but the owners were liable from their character. (Rowcroft v. Basset, 
Peak. Add. Cas. 199.) He is equally a witness for the defendant. (Descadiilas v. 
Harris, 8 Greenl. 298.) In one ease, the owner was received as a witness for the plain- 
tiff, in an action to charge another with work done on the schooner at the defendant’s 
special request. (Nicholson v. May, 1 Wright, 660.) In an action for use and occu- 
pation of land, the defendant’s tenant of the same land, who had paid all the rent to the 
defendant, was held to be a competent witness for the plaintiff. (Grant v. Beall, 4 Har. 
& M’Hen. 419.) In assumpsit against the owner of a ship, for money advanced to the 
master in a foreign port, for which he drew his bill on the owner, he was held a com- 
petent witness tor the plaintiff. (Descadiilas v. Harris, 8 Greenl. 298.) And said, he 
was indifferently liable to the plaintiff or the owner, for the principal only ; not, as in 
Scott v. McLellan, 2 Greenl. 199, liable to the party calling him for principal, &c. and 
costs, and to the other party for principal only. But see ante, note 106, p. 1 13. 
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Note 76, p. 70; Note 78, p. 71. — Of the competency of a party to negotiable paper , 
and other instruments , to impeach them . 

Note 78, p. 71, et seq. presented many conflicting American cases, as to the preva- 
lence and extent of the rule that one shall not be received as a witness to impeach 
an act to wnich he is a party. We add books showing, what appears there, that in 
some cases the rule has been very extensively applied, being extended to deeds, and 
even oral sales. (Pierce v. Hindsall, 1 Tyler, 153. Plummer v. Lane, 4 Harr. & 
M’Hen. 72.) But it has been generally denied as to these. (Jackson, ex dera. Hop- 
kins, v. Leek, 19 Wend. 339. Nichols v. Hotchkiss, 2 Day, 121. Caston’s ex’rs v. 
Ballard, 1 Hill, 406. Hunter v. Stevenson, id. 415. Hudson v. Hulbert, 15 Pick. 
423,6. Simmons v. Parsons, 1 Bail. 62. Calloway v. Willie’s lessee, 2 Yerg. 1. 
Ante, note 76, p. 70, 1, and note 78, p. 71, et seq. Wilmot’s lessee v. Talbot, 3 Harr.' 
& M’Hen. 2. Worthington v. Bicknell, 2 Harr. & John. 58. Hall v. Gittings, 2 
id. 380, 386, and note at the Last page. Stump v. Roberts, Cooke, 350. Guy v. Hall, 
3 Murph. 150. Taylor v. Luther, 2 Sutun. 228, 235. Seymour’s adm’r, v. Beach, 4 
Verm. Rep. 500, 2, 3. Wise v. Tripp, 1 Shepl. 9, 12.) Though it is often allowed as 
to negotiable paper, subject to certain restrictions and qualifications; (ante, note 78, 
p. 71, et seq. ; Drake v. Henley, Walker’s Rep. 541 ; Lonsdale v. Brown, 3 Wash. 
C. C. Rep. 404 ; Adams v. Carver, 6 Greenl. 390 ; Lane v. Padelford, 2 Shepl. 94. 
Story, J. in Taylor v. Luther, 2 Sumn. 235 ; Buck v. Appleton, 2 Shepl. 284 ; Wen- 
dell v. George, R. M. Chari. 51 ; Freeman’s Bank v. Rollins, 1 Shepl. 202; Van 
Schaack v. Stafford, 12 Pick. 565; Spring v. Lovett, 11 Pick. 417; Wood, J. in 
Stone v. Vance, 6 Ham. 248; Harley v. Emerick, Miles, 36; Bank of Pennsylvania 
v. M’Calmont, 4 Rawle, 307, 311 ; Gest v. Espy, 2 Watts, 265 ; O’Brien v. Davis, 6 
id. 498; Emerick 'v. Harley, 2 Wharton, 50; United States v. Leffler, 11 Pet. 86 ; 
per M’Lean, J. in Spott v. Lloyd, 12 Pet. 149 ;) and by many of the American courts 
without restriction, even to avoid negotiable and other paper, unless the witness be 
interested; (ante, note 76, p. 70, 1, and note 78, p. 71 ; Robertson v. Mills, 2 Harr 
&, Gill, 98, in connection with other Maryland cases, ante, note 76, p. 80 ; per all the 
judges, in Billingsly v. Knight, 2 Tayl. 103, often cited as 3 N. Car. Law Repos, though 
ante, note 78, p. 80, several cases are cited from the North Carolina reports which go 
strongly the other way.) This stood with a quere in Connecticut ; (ante, note 76, p. 79 ; 
Cowles v. Wilcox, 4 Day, 108 ;) but it is now no longer so. (Ante, note 78, p. 79.) The 
party even to negotiable paper is received to impeach it, in Georgia, (Slack v. Moss, 
Dudley, 161,) though this was formerly doubted. (Wendell v.«George, R.M. Charlt. 
51.) So he is received in Alabama, (Todd v. Stafford, 1 Stew. 199, 200,) and various 
other states. (Johnson v. Blackman, 11 Conn. Rep. 342, 348. Harmon v. Arthur, 1 
Bail. 83. Per Johnson, J. in Char v. Keckeley, 1 Bail. 481. Stump v. Napier, 2 Yerg. 
35.) Gibson, C. J. (in O’Brien v. Davis, 6 Watts,498,499,500,) anticipates the abolition 
of all restriction in Pennsylvania, except the interest of the witness, as in England and 
most of the American states. See the case of Keefe v. Archdeken, 1 Vern. & Scriv. 
Irish Rep. 195, 196, and note, which recognized Walton v. Shelly as law, though*we 
suppose the courts in that country have since, like the English courts, repudiated it 

Vol. I • 190 
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No te 79, p. 81.— -Rales of competency in the admiralty courts. 

But the rules of competency on the instance side of the admiralty, are, in general, 

the same as at common law. (Boston, &c. 1 Sumn. 328,843.) See the qualification 
as to salvors arising from necessity. (Id. 328, 344. Henry E\v bank, &c. id. 401,432.) 

Note 80, p. 81 ; Note 84, p. 86; Note 88, p. 92; Note 9S, p. 99. — Of such re- 
mote or contingent interest as will not he allowed to affect the competency of the 
witness , the verdict not being evidence for or against him ; his interest, therefore ^ 
being merely in the question , or resting in uncertain benefit , or mere expectation y 
or he laboring under a mere bias of feeling. 

That a mere bias of feeling or interest in the question, is no objection ; but to dis- 
qualify a witness, he must have a direct and certain interest in the event, or the ver- 
dict must be evidence for or against him, see numerous cases in the notes now cited ; 
also Miller v. Field, 3 A. K. Marsh. 706. Day v. Green, Hardin, 117. State v. 
Woodward, 4 Halst. 21. Caston’s ex’rs v. Ballard, 1 Hill, 406. Hayes v. Grier, 4 
Binn. 83. Bowman v. Willis, 3 Bing. N- C. 669. Benedict v. Hecox, 18 Wend. 490. 
Anderson v. Passman, 7 Carr. & Payne, 193. Fitch v. Boardman, 12 Conn. Rep. 
345. Phebe v. Prince, Walker’s Rep. 131. 

We shall state various other cases. On a plea of nonjoinder of a plaintiff, the per- 
son named as not joined, is competent for the defendant to prove the plea. (Davis v. 
Evans, 6 Carr. & Payne, 619.) In a suit against an agent, to recover back money 
paid him, on the ground that nothing was due to the principal, the latter is competent 
for the defendant. (Leidel v. Peckworth, 10 Serg. & Rawle, 442.) One co-heir and 
tenant in common, is a witness for or against another, in ejectment. (Nass v. Van 
Swearingen, 7 Serg. & Rawle, 192.) A grantor without warranty is competent to 
support the title. (Dornick v. Reichenback, 10 Serg. &. Rawle, 84. Connelly’s heirs 
v. Chiles, 2 A. K. Marsh, 442, 3. Krause v. Reigel, 2 Whart. 385. Swisher’s lessee 
v. Williams’ heirs, 1 Wright, 754. O’Neall, J. in Cates, adm’r v. Wacter’s heirs, 2 
Hill, 444, and case of Sims v. De Graffenreid, there stated.) And this, though he 
conveyed with a parol understanding that the property was still to cont : nue his, the 
suit being conducted at the expense of the grantee. (Domer v. Reichenback, 10 
Serg. &, Rawle, 84.) In case, for obstructing a way claimed by the plaintiff, over the 
defendant’s land, the grantor of the land to the defendant, with general warranty, at 
a time when the way ran across it, the deed making no mention of the way, was held 
a competent witness for the defendant. (Greenwalt v. Horner, 6 Serg. & Rawle, 71.) 
Though an interest in the fund in question in the cause will disqualify the witness, 
yet it must not be remote, but immediate. Thus, the surviving husband of a wife, ad- 
ministratrix, is a competent witness for her surety in an action on her administration 
bond. (Wallis’ ex’rv. Britton, 1 Har. & John. 478.) In trespass qu. claus. freg., a 
witness was held competent for the plaintiff, though he answered that he expected a 
lease of the locus in quo, from the plaintiff. (Baker v. Pierce, 4 Har. & M’Hen. 502. 
And see Day v. Green, Hardin, 117. Seaver v. Bradley, 6 Greenl. 60.) In one case, 
the surety was denied to be competent for his executor, plaintiff. The surety had 
acted as agent, making large collections for the estate; but released his commissions, 
and all reward ; yet denied to be competent. (Bean’s ex’r v. Jenkins’ adm’r. i Harr. 
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& John. 135.) Quere ; for the witness came to support no right of his own ; nor 
could the recovery benefit him, or a failure injure him, with any degree of certainty. 
And this case was accordingly disregarded, and appears to be overruled in Ferguson 
v. Cappeau, 6 Har. & John. 395, 402. In this last case, it was held that he would 
not be liable on his bond for the costs of the suit. (Id. 402.) The liability for these, 
even of the principal himself, is at least uncertain and contingent; for he may gene- 
rally reimburse himself out of the estate. (Id.) It was said, that a witness for the 
state was not incompetent, merely because he was entitled to a premium on the con- 
viction of the prisoner. But he was rejected on other grounds. (State v. Bennet, 1 
Root, 249.) 

A vendor with warranty against his own acts, and those of his co-heirs, and those 
claiming under them, is a competent witness for his grantee, the plaintiff or defendant 
in ejectment, against one who claims not under those to whom the warranty extends. 
(Connelly’s heirs v. Chiles, 2 A. K. Marsh. 243, 4. Porter’s heirs v. Robinson, 3 id. 
253, 256, 7. Burns v. Lyon, 4 Watts, 363, 6. Beach v. Sutton, 5 Verm. Rep. 200, 
214. Beidleman v. Foulk, 5 Watts, 308.) A minor son is a witness for his father, in 
an action for the wages of the son. (Keen v. Sprague, 3 Greenl. 77, 80.) That a 
promise by the plaintiff to pay his witness a debt out of the fund recovered, does not 
disqualify the witness, with the reason and authorities, see Seaver v. Bradley, 6 
Greenl. 60, 63, 4, per Mellen, C. J. and ante, note 109, p. 119. In assumpsit, for 
wheat sold and delivered under a contract to deliver a certain parcel, a witness who 
was, after the contract, received by the plaintiff to participate in it, and deliver a part 
for and in the name of the plaintiff, and on his credit, at the original contract price, 
and whom the plaintiff had paid, was held clearly competent for the plaintiff. (Barstow 
v. Gray, 3 Greenl. 409.) In an action against a sheriff, for not levying on goods of a 
firm wh igjftie had attached fora debt against one of the firm, the defence was, that 
attachments and claims for partnership debts against the firm, had exhausted all their 
property. Held, that a creditor of the firm was a competent witness for the defence. 
(Commercial Bank v. Wilkins, 9 Greenl. 28, 39.) A master is a competent witness 
for his indented servant, or black boy, holden to service under the abolition law, on trial 
for a capital offence. (State v. Aaron, 1 South. 231.) In assumpsit, a third person, 
or, if he be dead, his executor ^nd legatee, is a competent witness for the defendant, to 
prove that such third person paid the debt, at the request of the defendant. (Hen- 
arie v. Maxwell, 5 Halst. 297.) In trover for slaves, the plaintiffs claimed under a di- 
vision, by consent between joint tenants. A person who claimed and held other 
slaves under the same division, was offered as a witness for the plaintiff, to prove the 
fact of division ; but was rejected as incompetent. (Starkey’s adm’rs v. McClure, 
Mart. N. C.Rep. 73.) But this case (A. D. 1797,) would, doubtless, not be followed 
at the present day ; for the interest was in the question only. In an action against 
the vendor on a warranty of soundness, or a defence to an action by him for the price 
of the article, grounded on a breach of such warranty, the vendor who sold to him 
with a like warranty of soundness, is a competent witness for him, to prove sound- 
ness. The case was one of the warranty of a horse. The court said, the record could 
not be evidence as in case of the warranty of title ; for the horse might have been well 
when the witness sold him. (Duncan v. Bell, 2 Nott & McCord, 153, 156. Ante, 
note 85, p. 91, S. P. Johnson v. Harth, 2 Bail. 185, per Harper, J. and the cases 
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there cited by him. A. assigned to B. all his interest in certain property deposited in 
the hands of C., for which the latter was bound to accouut to A. and B. jointly. In 
an action by B. against C., on C.’s promise to account to B. alone, made subsequent, 
to the assignment, A. was held to be a competent witness for B. (Lang v. Fiske, 2 
Fairf. 385, 300.) In trespass, quare clans, fregit, by one claiming under the witness’ 
prior unregistered deed with warranty, against another claiming under his subsequent 
deed of quit claim, registered prior to the other, the witness was held competent for 
the plaintiff to prove that the subsequent grantee took with notice of the first deed. 
(Adams v. Cuddy, 13 Pick. *100, 3, 4.) A grantor, without wananly, is competent to 
support his vendee’s title, though the latter have not paid the purchase money. 
(Krause v. Reigel, 2 Whart. 385, 7.) In an action for a nuisance to the land by an 
assignee of a mortgagee in possession, his assignor is competent for him, inasmuch as 
the record would not be evidence in respect to the title, especially when the plead- 
ings do not put that in issue. (Hull v. Fuller, 7 Verm. Rep. 100, 106.) A wife, 
though she join her husband in the execution and acknowledgment of a deed, containing 
a covenant of warranty, is not bound by the covenant. The object was merely to bar 
her dower, and she may, therefore, on her husband’s death, be received as a witness 
to sustain the title. (Chambers v. Spencer, 5 Watts, 404.) In an action by a quasi 
corporation, e. g. a road commissioner, in his own name, on a contract made with his 
predecessor, the latter is a competent witness for the plaintiff; the witness, though re- 
motely interested, yet being competent within the various cases, passim, in these notes, 
respecting the competency of municipal corporators. (Cox v. Way, 3 Blackf. 143.) 
An action was brought on the promise of the defendant, to pay, at maturity, a note 
which the plaintiff made for the accommodaiion of one Shaw, to secure a debt due by 
him to one Hart. And Hart was held to be a competent witness for the plain! iff, to 
prove the defendant’s promise, though the plaintiff had not yet paid his note to the 
witness, and the latter had endorsed it; and anticipated that the avails of a recovery 
by the plaintiff in the pending suit, would he appropriated to discharge his liability as 
endorser. The objection was, that the witness would be, in equity, entitled to the 
benefit of the recovery, within Phillips v. Thompson, 2 John. Ch. Rep. 418, which 
held that the holder was entitled to the benefit of collateral securities given by the 
maker to the endorser. But the court held that the doctrine applied only as between 
assignor and assignee, it which case the latter is held to be a purchaser, not only of the 
principal debt, hut of all collateral secureties. And the witness here was not an as- 
signee; but a mere payee of the plaintiff’s note; and a purchaser of nothing but the 
maker’s responsibility. The witness, therefore, had no legal nor equitable interest. 
(Robertson v. Stewart, 5 Watts, 442, 5, 6.) A creditor is a competent witness in 
favor of his debtor, though a recovery will increase his substance, and means of pay- 
ing the witness. (Gibson, C. J. in Robertson v. Stewart, 5 Watts, 445, 6.) See 
Pauli v. Brown, 6 Esp. Rep. 34, and Noel v. Davis, Barn. & Adol. 96, S. P. ; but 
note the distinction between these cases, and the one just put. There, the creditor 
came to increase a fund on which hh debt was a lien ; and, therefore, quere. (Ante, 
note 103, p. 119. Seaver v. Bradley, 6 Green!. 60, 63, 4.) Any interest, so remote, 
or of such a nature, that it cannot be released, will not disqualify a witness. (Hender- 
son, C. J. in State v. Kimbrough, 2 Dev. 439.) In case for building a dam on land 
held as tenant in dower, by A.’s widow, and diverting a water course, to the damage 
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of the plaintiff, the husband of A.’s heir is competent as a witness for the defendant. 
(Adams v. Butts, 9 Conn. Rep. 79. Ante, note 567, p. 813, S. C., and see Leach v. 
Thomas, 7 Car. & Payne, 327.) The reversioner is a competent witness for the par- 
ticular tenant. (Id.) But quere, if so in ejectment. A witness merely requesting 
another to become security for the plaintiff’s costs, who does so accordingly, without 
engaging to indemnify the surety, does not disqualify the witness to testify for the 
plaintiff, though the witness may deem himself bound in honor to indemnify. (Mul- 
kevan’s ex’rs v. Gillespie, 12 Wend. 349.) In assumpsit, by a vendee, to recover 
back money paid to his vendor of land, founded on the defendant’s breach of the con- 
tract to convey, one who had covenanted to convey the same land to the defendant, 
was yet held to be a competent witness for him. (Reed v. McGrew, 1 Wright, 105, 
5 Ham. 375, S. C. but not S. P.) In an action by a jailor for jail fees, the sheriff is, 
prima facie, a competent witness for the plaintiff. It will not be intended that the 
sheriff is interested, as a sharer in the fees, merely because he has deputed the plaintiff 
to keep the jail. (Saxon v. Boyce, 1 Bail. 66.) The plaintiff took a note of T., on 
which C. was surety. T. assigned property to the plaintiff in payment, which one 
W. seized on his fi. fa. against T., alleging the assignment to be fraudulent ; the plain- 
tiff, therefore, sued the sheriff. Held, that C. was a competent witness for the plain- 
tiff ; for the note was paid by the assignment, whether fraudulent or not. (Terry v. 
Belcher, 1 Bail. 568, 571.) In an action on a bond against an administrator, one who 
had endorsed for the accommodation of the intestate, was offered as a witness 
for the defendant. He was held competent, though he admitted the estate was 
insolvent, and that a recovery on the bond would exhaust the assets. (Ogier v. 
Holmes, 1 Bail. 473, 5, 6.) In ejectment by a devisee, a residuary legatee of the es- 
tate is competent for the plaintiff, though a suit in favor of the estate be pending 
against tlie defendant, for use and occupation of the locus in quo. (Sumner v. Mur- 
phy, 2 Hill, 488.) In an action for the infringement of T.’s patent of a machine, the 
defendant relied on a patent to P. for the same machine, who assigned it to the de- 
fendant. P., the assignor, was held to be a competent witness for the defendant. 
(Treadwell v. Bladen, 4 Wash. C. C. Rep. 703, 4; and see Derosne v. Fairlee, 1 
Mood. & Rob. 457.) In an action by A.’s administrator against B.’s administrator, 
for money had and received from C.’s administrator, to the use of thft plaintiffs intes- 
tate, the administrator of C. is a competent witness for the plaintiff. (Wiggins’ adm’re 
v. Pryor’s adm’r, 3 Porter, 430.) In trover, for negroes, by a trustee, claiming them 
under a bequest to the plaintiff, in trust for an infant for life, remainder to his heirs, 
the uncles of the infant, now next of kin, are competent witnesses for the plaintiff. 
(High v. Stainback, 2 Stew. Rep. 24.) In assumpsit, the defence was, that the plain- 
tiff bad received a note made by A. in satisfaction. Held, that A. was a competent 
witness for the plaintiff, to prove the note a forgery. (Hickman v. Nance, 1 Stew. 
Rep. 854, 373, 4.) In detinue for a slave, the defendant offered W. as his witness, 
who hadsold the slave with warranty, to M., from whom it had passed with warranty, 
through several sales, to the plaintiff. Held, that W. was competent. (Martin v. 
Kelly, 1 Stew. Rep. 198.) The father is a competent witness for his son. (Smith v. 
Wiggins, 3 Stew. Rep. 221.) Where the defendant contracted with A., B., C., &c., 
severally ; in an action, by one for a breach of the contract, another was held a com- 
petent witness for the plaintiff. (Wadhams v. The Litchfield, &c., T. P. Co. 10 Conn. 
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p. 416, 420, l.) In ejectment, a witness is not incompetent for the plaintiff, merely 
because he claims other land depending on the same location and boundary, which the 

plaintiff is seeking to establish. (Woodard v. Speller, 1 Dana, 179, 181.) Sn if he 
claim as heir of B., and be offered to defeat the plaintiff, who also claims as heir of B. 
(Doe, ex deni. Bath, v. Clarke, $ Bing. N. C. 429.) In Kentucky, a replevin bond 
with surety, duly acknowledged, had the force of a judgment. In an action against 
a constable for not returning an execution on such a bond, the surety is a competent 
witness for the defendant. (Williams v. Hall, 2 Dana, 97.) In an action against an 
administrator, his surety is admissible as a witness for him, there being, in the cause, 
no suggestion of a devastavit. (Bennington v. Parkin’s adm’r, 1 Harrmgt. 128. 
Spencer’s adm’r v. Brooks, 1 Wright, 178.) In an action by the vendor, for the 
recission of a sale of land, on which, upon recission, a judicial mortgage [judgment] 
of the witness would attach and become a lien; he was, notwithstanding, held 
competent for the plaintiff. (Russell v. Sprigg, 10 Lou. Rep. (Curry) 421, 4, 5.) In 
an action by a holder against the surety, a maker of a note, the principal, a co-maker, 
not sued, was received as a competent witness for the defendant, the court saying his 
interest was balanced. (Freeman’s Bank v. Rollins, 1 Shepl. 202, 205. Quere. See 
ante, note 107, p. US, note 103, p. 110, 111, and note 118, p. 1S3.) In a like case, 
he was released. (Harman v. Arthur, 1 Bail. 83.) See also several cases in point, 
note 107, p. 1 13, in connection wilh the text, p. 62. In case for flowing the plain- 
tiff’s land, by the defendant’s dam, the owners of mills below, though benefitted by 
the dam, were held competent witnesses for the defendant. (Inhabitants of China v. 
Southwick, 2 Fairf. 341.) One Tennv, by foreign attachment, recovered judgment 
against M.' and a debtor to M. by note, not negotiable. Afterward, the debtor gave 
Tennv his, the debtor’s, note for the judgment debt. Then one A. claiming to be a bona 
fide assignee of the first note, sued the debtor upon it in M.’s name. Held, that Ten- 
ny was a competent witness for the debtor, now defendant. (Mathews v. Houghton, 

2 Fairf. 377, 380.) In trover, for goods sold to and obtained by M., on a fraudulent 
pretence that he would pay cash, others from whom he had obtained goods in the 
same way, were held competent witnesses for the plaintiffs. (Rowley v. Bigelow, 12 
Pick. 307, 311.) In assumpsit, by a mortgagor of land, for use and occupation, the 
mortgagee is a competent witness for the defendant, to prove that the mortgage has 
beenToreclosed by his entry, and that he demised to the defendant. (Plympton v. 
Moore, 13 Pick. 191.) In assumpsit on an account, the defence was, that A. sold a 
horse to the plaintiff, a part of the price to be in part satisfaction of the account, the 
defendant agreeing to pay the residue to A., which he had done ; A. was held a com- 
petent witness for the defendant. (Burt v. Nichols, 16 Pick. 560.) In an action on a 
covenant of warranty, one who had conveyed the land in question toothers with war- 
ranty, was held a competent witness for the plaintiff, to prove that he entered as the 
agent of his grantees, and evicted the plaintiff. (Burrage v. Smith, 16 Pick. 56, 60.) 
A witness is competent for a plaintiff in ejectment, though he, being in possession of 
lands depending on the title in question, admits that he prefers the plaintiff should suc- 
ceed, hoping to purchase from him on better terms than from the defendant. (Jack- 
son, ex dem. Hopkins, v. Leek, 12 Wend. 105, 108 ) An attorney sues an assignee 
for costs upon his retainer; the assignor is a competent witness for the plaintiff. ( W at- 
sonv. Smith, 13 Wend. 51, 2.) On a bill filed to avoid a judgment binding the 
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plaintiff’s land, held, that persons claiming under him, as purchasers of parts of the 
same land, were competent witnesses for him ; because the decree would not con- 
clude them. (Johnston v. Hubbell, 1 Wright, 69.) Quere; for a perpetual injunc- 
tion would protect them. In case, for a false representation against the vendor of land, 
one who had purchased part of the same land from the plaintiff, at the original price of 
his purchase, is competent for him, to prove the fraud. (Wilkinson v. Root, 1 Wright, 
686.) In replevin, by A., for goods distrained by the defendant, as those of B. his 
tenant, and issue on a plea of property in A., the tenant B. is competent for A. to 
prove tbe plea. (McConahy v. Kepler, 8 Pennsylv. Rep. 467.) On a bill filed by a 
surety, to be relieved of his suretyship, the principal was held to be a competent wit- 
ness for the complainant. (Gass v. Stinson, 2 Sumn. 453, 458. Quere. See Jordan 
v. Trumbo, 6 Gill &, John. 103, contra* And see ante, note 107, p. 113, and several 
cases there cited, contra.) However, Freeman’s Bank v. Rollins, supra, supports Gass 
v. Stinson, on the ground that the witness’ interest is balanced. Quere. See also the 
head, of the competency of an alleged debtor not sued , $*c., in this supplement, and seve- 
ral references there. It was held, that, in ejectment, the defendant’s landlord might 
be a witness for him. (McGee v. Eastis, 5 Stew. & Port. 426, 433.) Quere. See 
ante, note 113, p. 123. By a successful defence, his tenant retains his possession, 
which is his landlord’s; and by an eviction, the landlord looses his rent. See also per 
Ruffin, C. J. in Rogers v. Mabe, 4 Dev. 197, who says, “ nor can a landlord testily 
for his tenant.” And see Lodge v. Patterson, 3 Watts, 74, 6. In assumpsit, to re- 
cover money advanced to the defendant, on his contract to convey land to the plain- 
tiff on the ground that the defendant had previously conveyed to A. who had paid the 
purchase money, and was iri possession; A. was held to be a competent witness for 
the plaintiff. (Devere v. Lloyd, 3 Watts, 94.) Prejudice in the witness’ mind is no 
ground of exclusion, though he be called to impeach a witness, and request to be 
excused because he is prejudiced against the witness. (Cook v. Miller, 6 Watts, 507.) 
In assumpsit for money advanced on an auction purchase of two lots as disencumber- 
ed, on the groOnd tliat one was subject to common in favor of the inhabitants of a 
parish ; the right not being directly in question, Lord Kenyon received one of the 
inhabitants as a witness for the plaintiff, though he confessed on his voir dire 
that he claimed a right of common. (Gibson v. Spurrier, Peak. Add. Cas. 49. See 
Adams v. Butts, 9 Conn. Rep. 79.) In trespass qua re clausum fregit against a 
mortgagor, the mortgagee was held competent for the defendant on a plea of liberum 
tencmentum . (Simpson v. Pickering, 5 Tyrw. 143.) This was, of course, on the 
ground that the verdict could not affect tbe witness. In ejectment against the heir, 
his mother, though entitled to dower, was held admissible for him. (Doe, dem. Night- 
i ngale, v. Maisey, 1 Barn. & Adolph. 439. See Ward v. Wilkinson, 4 Barn. & 
Cress. 410.) 

In an action for toll of a public road, persons who have refused to pay are com- 
petent for the defendant, from necessity. (Lancum v. Lovell, 9 Bing. 465.) 

It should be noted as to exclusion on account of liability over, that the liability must 
be legal, not merely honorary or moral ; for where one agreed to indemnify the de- 
fendant against the publication of a libel, Lord Tenterden yet inclined to receive him 
as competent for the defendant (Humphreys v. Miller, 4 Carr. & Payne, 7.) His 
loffdship bewtate,^; but can tbere he a doubt that tbe inclination of his mind accorded 
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with settled principles? An illegal contract is void at law, and binds only in honor; 
and we have seen at several stages of these notes, that such an obligation is regarded 
as of no influence in working the exclusion of witnesses. It has been so considered by 
several late cases in the supreme court of New- York, arising out of transfers of prop- 
erty to defraud creditors. And see our remarks, passim, on the admissibility of execu- 
tion debtors on questions of property between their vendees, sheriffs, &c. 

An officer who takes a statute bond to the plaintiff for the defendant’s appearance in 
a suit, is a competent witness for the plaintiff in an action on the bond, though he may 
be personally liable to the plaintiff, for neglect in his proceedings as an officer. (Smalley 
v. Vanorden, 2 South, 811. Day v. Hall, 7 Halst. 303. Graecen v. Allen, 2 Green, 74.) 

In detinue by a mortgagee of slaves, against the vendee of the mortgagor, the latter 
was held to be a competent witness for the plaintiff. (Miller v. Dillon, 2 Monroe, 73.) 

Note 81, p. 81. — Of a witness called to testify against his own interest. 

That a witness is competent, if his interest be adverse to the party calling him, we 
saw by many cases, note 81, p. 81. (See also Wright v. Nichols, 1 Bibb, 298 ; Stump 
v. Napier, 2 Yerg. 36, per Haywood, J. ; Whitaker v. Salisbury, 15 Pick. 534, 543 . 
Braxton’s adm’x v. Hilyard, 2 Munf. 49, 52; Hamlin v. Fitch, Kirb. 174; Storrs v. 
Wetmore, id. 203.) An insolvent debtor, who had assigned his estate for the benefit 
of all his creditors, is competent to sustain a bond against himself. Held, on a feigned 
issue between two creditors of the insolvent, to try whether the bond was given on full 
consideration. (Wolf v. Carothers, 3 Serg. & Rawle, 240.) A minor son, who does 
work and labor under a contract to pay him personally, is a competent witness for his 
father, in an action for the wages, because he is called to testify against his interest. 
(Keen v. Sprague, 8 Greenl. 77, 80.) The former attorney for^the plaintiff, is compe- 
tent for the defendant, to prove payment to the witness. (McLaine v. Bachelor, 8 
Greenl. 324, 5.) In an action by the assignees of one declared a bankrupt both in 
respect to debts due to him separately and debts due to him jointly as the member of a 
firm, the claim was of his separate demand, and it appeared that his separate estate 
was not sufficient to pay separate creditors. Held, that a creditor of the firm was a 
competent witness for the plaintiffs ; because the recovery as a separate demand takes 
so much from the fund appropriated to pay the joint demand ; and so the witness 
comes against his interest. (Barclay’s assignees v. Carson, 2 Hayw. 243.) In tres- 
pass de bonis , &c. against the sheriff, his deputy is competent and compellable to tes- 
tify as to his own taking of the goods, though incompetent for the defendant. (Sheer- 
er’s assignees v. Lautzerheizer, 6 Watts, 543, 551.) In a suit for a slave, the defend- 
ant’s vendor was held competent for the complainants, to defeat the title of the defend- 
ant. (Shropshire v. Shropshire, 7 Yerg. 165.) 

The case of Phebe v. Prince, Walker’s Rep. 131, so far as it decides that a witness 
called to testify against his interest would be incompetent, is anomalous, and utterly 
without support, at least from any modern common law authority. 

Note 81, p. 82; Note 104, p. 1 12 ; Note 107, p. 113 ; Noti 103, p. 110; Note 118, 
p. 133. — Of the competency of an alleged debtor, not sued , as a witness for or 
against his joint debtor, who is sued. 

We have seen by the cases in the previous notes, that a joint debtor not sued, has 
often been received to testify as a witness, for or against the defendant. He is of 
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course a witness for the plaintiff unless he be called to prove the joint liability. (Ante, 
note 91, p. 82, 8. Purviance v. Dryden, 3 Serg. & Rawle, 402, 5, 6. Redfield, J. in 
Pike v. Blake, 8 Verm. Rep. 401. Ante, note 104, p. Ill, 12. Miller v. M’Clena- 
chan, 1 Yeates, 144. Miller v. Hale, Dudley, 119. Whatley v. Johnson, 1 Stew. 
Rep. 498. Doebler v. Snavely, 5 Watts, 225. Nelson, J. in Gregory v. Dodge, 14 
Wend. 602.) And, on being released, or otherwise discharged of his interest, he is 
equally a witness for the defendant. (Ante, note 81, p. 82. Note 262, p. 266,7. 
Richardson, C. J. in Jewett v. Davis, 6 N. (lamp. Rep. 520.) And some cases hold 
that he is competent without a release, as being interested against the defendant. 
(Ante, note 81, p. 83, 4.) A majority of the cases, however, hold that he is not so 
without a release. (Ante, note 104, p. Ill, 12. Note 107, p. 113. Gardiner v. Le- 
vaud, 2 Yeates, 185. Owings v. Low, 7 Harr. & John. 124. Kile v. Graham, .1 
M’Cord, 552. Ross v. Wells, 1 Stew. Rep. 139, 141. Pike v. Blake, 8 Verm. Rep, 
400. Leeds v. Leeds, 12 Conn. Rep. 176.) At ante, p. 113, is a case that on a plea 
of nonjoinder of a defendant, the person alleged to be nonjoined is not competent to 
prove the plea. There are several cases which hold the same thing. (Spaulding v. 
Smith, 1 Fairf. 863. Jewett v. Davis, 6 N. H. Rep. 518, S. P.) But Storrs v. Wet- 
more, (Kirb. 203,) semble> contra. And the rule is otherwise on a plea of nonjoinder 
of a plaintiff. There the person alleged to be nonjoined is competent to prove the 
plea. (Davis v. Evans, 6 Carr. & Payne, 619.) 

A joint debtor is held not to be sued if he be not served with process, though he be 
named id it, and it issued against him. (Purviance v. Dryden, 3 Serg. & Rawle, 
402, 5. Henderson v. Lewis, 9 id. 379, 882, 3. Gibbs v. Bryant, 1 Pick. 118. Le 
Roy v. Johnson, 2 Pet. 196.) But see ante, note 122, p. 185, and note 132, p. 144. 
In some states, e. g. New-York, he would be deemed in court for the purpose of a 
judgment aqri proceeding against the joint property of the defendants. Of course the 
cases now cited would then have no application. 

A joint obligor not sued, though released by the defendant, his co-obligor, was held 
still incompetent to prove the set-off of a debt due to the witness. It was said the 
verdict would bar an action against him ; and the release cut off all claim for contribu- 
tion ; but he was still interested in the demand to be defalked , and should have himself 
released to his co-obligor all claim on that account. (Henderson v. Lewis, 9 Serg. & 
Rawle, 379, 383.) A partner not sued, who made a note signing the name of his firm 
was held competent for his co-partner sued alone, to prove that the witness made the 
note for his own private benefit, with notice of that fact to the plaintiff. (Robertson 
v. Mills, 2 Harr. &, Gill, 97.) Quere. In a suit against A., on a note made by B. and 
signed by his own name only, the suit being on the ground that in truth the note was 
on the partnership account of A. and B., the latter is incompetent as a witness for the 
plaintiff; for he comes to throw one half his debt upon another. And though the 
plaintiff release him from all demands, except demands against him jointly with j 3., this 
leaves him precisely where he was betore. (Miller v. Hale, Dudley, 119.) In an ac- 
tion by the payee, against the surety alone, the principal and co-signer was received 
as competent for the defendant, on being released by him. (Harmon v. Arthur, 1 Bail. 
83.) And so in one case without a release. (Freeman’s Bank v. Rollins, 1 Shepl. 
202, 205.) Quere . See ante, note 103, p. 110, 111, and note 118, p. 133. See also 
several cases in point, note 107, p. 113, in connection with the text, p. 62, all contra 
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the last case. So Jordan v. Trurabo, 6 Gill & John. 103. But see Gass v. Steinson, 
2 Surnn. 453, 458, acc.also Steele v. Boyd, 6 Leigh, 547, 558, 9. But in the latter 
case no action had yet been brought. The principal was received as a witness for the 
surety on a summary application to discharge the latter. See also Barnes v. Dick, 
infra. In a case where only one of three joint makers of a note was sued, the others 
w T ere held competent for the defendant, because the plaintiff who objected did not show 
that they were principals in the note, or otherwise interested in the event against the 
plaihtiff. (Long v. Bay, 1 Dana, 430.) But qnere. In debt against the administratrix 
of one of two joint obligors, the widow and distributee of the other was held to be a 
competent witness for the defendant, the court saying lhal if she were interested either 
way, it was in lavorof the plaintiffs. (Braxton’s adm’x v. Hilyard, 2 Munf. 49, 52.) 
See, as to the joint-debtor-principal, not 6ued, being a witness for a surety who is 
sued, several references in this supplement under the head of remote or contingent 
interest , &.c. passim. Where a judgment is against principal and surety, and the for- 
mer replevies the debt, semble , that the surety is a competent witness for the principal, 
in a chancery suit by him for relief against the replevin bond. (Griffith v. Miller’s 
adm’rs, 6 J. J. Marsh. 330.) On a separate issue whether C. was legally bound as 
surety for A. and B. ; held that A. was a competent witness for C. (Barnes v. Dick, 
9 Yerg. 430.) Quere. 

Note 81, p. 83 ; Note 85, p. 91, 2; Note 111, p. 120. — Of the competency of the 
execution debtor , in respect to property sold on execution. 

In the notes now referred to, we considered several cases as to the competency of 
an execution debtor, between his own vendee and the sheriff’ ’s vendee of his property. 
There are several other cases, which we sha It proceed to notice here. It w’as held 
that the debtor was competent for the plaintiff claiming under the sheriff’s vendee of 
land sold on execution against the debtor. The defendant claimed by a title para- 
mount the debtor’s. (Shirk v. Vanneman, 3 Yeates, 196.) He was held receiva- 
ble to sustain his sale of personal properly, in favor of his vendee, against the consta- 
ble’s vendee, under an execution against the debtor. (Giese v. Thomas, 7 Harr. &. 
John. 458.) In detinue by the heirs of the debtor’s vendee against the sheriff’s ven- 
dee, who purchased on a credit, and had not paid, the debtor was held competent in 
favor of the plaintiffs; for, by supporting their rights, he would subject himself again 
to the execution. (Baylor v. Smither’s heirs, 1 Litt. 105, 1 10. See Commercial Bank 
v. W ilkins, 9 Greenl. 28.) In a wiit of entry on the title of the debtor’s vendee with 
warranty of land, against the execution creditor, in possession under an extent, it was 
doubted whether the interest of the debtor was not balanced. (Leighton v. Perkins, 
2 N. H. Rep. 427, 8.) In Georgia, the question is raised by a claim in which the 
creditor under the process levied is the plaintiff, and the debtor’s vendee defendant. 
The courts of that state reject the debtor as incompetent even for the defendant, 
though they admit that, technically, the witness is called to testify against his interest. 
By a rule of policy which seems peculiar to that state, he is shut out from being a 
witness for either party. (Edwards v. Musgrove, Dudley, 219.) The form of pro- 
ceeding is the same in Alabama ; and yet in that state the execution debtor and 
vendor is received as a competent witness in support of his sale. (McKenzie v. Hunt, 

1 Porter, 37, 39.) This is said to create an equipoise of interest in the witness, as he 
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stands indifferent between his vendee and creditor. But where the property was sold 
to the creditor by the officer, and the avails applied to satisfy the execution, and the 
action was then brought against the creditor and officer by one claiming under a prior 
sale from the debtor, it Was held that he was inadmissible for the plaintiff, because 
the execution must be taken to so far satisfied by the avails, and could not be re- 
vived by the vendee’s recovery. Therefore the debtor was interested to sustain his 
own sale, and there was no countervailing interest. (Pruit v. Lowry, 1 Porter, 101, 
105.) The same thing was held in an action against the levying officer alone, who 
had made a similar sale and application of the avails. (Burn* v . Taylor, 3 Porter, 
187,9, 190, and vid. Holman v. Arnett, 4 Porter, 63, 64.) The dectemng g 0 on the 
doctrine that, though the officer and purchasing creditor fail to hold the property, yet 
the sale and application of the avails shall operate as a conclusive credit, incapable of 
disturbance. Accordingly, where the avails had not been applied, the witness was 
held to be competent. (Holman v. Arnett, ut supra.) Under that doctrine, and ad- 
mitting the warranty to be available, the decisions cited are doubtless correct. In 
New-York, so far as we are acquainted with the decisions, such a mistaken credit on 
the execution would be nullified by the vendee’s recovery. (Richardson v. McDougall, 
19 Wend. 80.) Again, the officer generally alleges that the sale was fraudulent, and 
both sides admit the tide of the debtor. This would seem to make it questionable 
whether the objection that the debtor is called to support his title, under peril of being 
sued for a breach of the warranty, applies. In the case of Pruit v. Lowry, too, there 
was another difficulty in the way of the objection. The action was not brought by 
the immediate vendee of the debtor, but by another who purchased from him. If, 
therefore, the common objection would have applied in respect to an action by the im- 
mediate vendee, was not the witnesses’ interest too indirect to avail one claiming so 
remotely? (Ante, note 88, p. 93, and note 94, p. 106.) But this point was not raised 
by counsel, nor considered by the court. In Vermont, the plaintiff in ejectment 
claimed in virtue of a levy and extent against the defendant, who was in possession 
by virtue of a deed executed prior to the judgment, which the plaintiff alleged on 
the trial and sought to prove, and did show, prima facie, was fraudulent against 
creditors. Tlie debtor had conveyed with warranty, but the defendant, calling him 
as a witness, thought it safe to release him ; and he was, therefore, clearly competent 
and so held to be bv the court. (Edgell v. Lowell, 4 Verm. Rep. 405.) In another 
and exactly similar casej except that the debtor had conveyed with warranty, and wai 
not released, he' was offered as a witness by the plaintiff to sustain the levy by im- 
peaching his deed, and his competency was pressed on the ground of a balanced in- 
terest ; but he was held inadmissible, the court, by Williams, J. saying that his title 
being conceded by both parties, it would be no breach of his covenant though his 
grantee should fail on account of the fraud. (Seymour’s adm’r v. Beach, 4 Verm. 
Rep. 493, 499.) In this case it was held, (see p. 499, 9) that the plaintiff’s lailure to 
hold under the extent would result in a revival of his judgment by scire facias against 
the witness who, escaping from his covenant, was therefore, technically interested in fa- 
vor of the creditor. (See Leeds v. Leeds, 12 Conn. Rep. 176.) The case of Gidd-ings v. 
Canfield, (4 Conn. Rep. 492,) was a case precisely similar to the last ; and the ground 
that a recovery by the plaintiff would not be a breach of the warranty was express- 
y taken and very fully considered on principle and authority, by Hosmer, Ch. J. (id. 
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492, 3.) In trover for a slave, by one claiming in virtue of a title from A., paramount 
to and disconnected with the debtor’s, the latter having, as the plaintifl alleged, pur- 
chased in fraud of his right and turned out the slave to the defendant, the levying 
officer, the debtor was, of course, very properly held to be an Incompetent witness 
for the officer to prove the title in the witness. (W»^ er v - Mills, 3 Dev. 515, 
517.) In the ordinary case, where the parties cJaim under the debtor, it is an 
additional argument for his competency a« «* witness for his vendee, after t he party 
claiming under ihe execution has set up the ground of fraud, that any implied or ex- 
press warranty, which the taw would otherwise raise or sustain against the wit- 
ness would, on the ^ery assumption taken up against him, be void, and not capable 
of enforcement. (Surlott v. Beddow, 3 Monroe, 109, 111,12. Smith v. Hubbs, 1 
Fairf. 71.) This doctrine was virtually held by the supreme cqurt of New -York, at 
July Term, 1839, in respect to a note given by a vendee on a purchase ol land, w ith 
a view to defraud the vendors creditors. That court refused to aid the mala fide 
holder of the note by allowing a recovery upon it. (See per O’Neill, J. in Caston’s 
ex’rs v. Ballard, 1 Hill, 408. But see Findley v. Cooley, 1 Blackf. 262.) In a case 
too, wherein it seems that the competency of the debtor as a witness sometimes de- 
pends on the effect allowed by the courts to a failure of title in the levying officer or 
his vendee, it is material toconsi ler win her this revives the execution to the extent 
of the failure. In general, we apprehend that it does; and that the creditor may 
proceed by scire facias, as held in Seymour’s adm’r v. Beach, supra, or a motion for a 
new execution. In one case, as the title was supposed to have failed in regard to 
part of the personal property sold on a fi. a. his property was surrendered by the 
sheriff to the adverse claimant, and a new fi. fa. issued of course against the debtor’s 
land, which it was moved to set aside. The court refused to grant the motion, it ap- 
pearing that the sheriff acted in good faith; but stayed proceedings, and directed a 
scire facias to ascertain what sum still remained due on the judgment in respect to 
the failure. ( Anonymous , J\1.S. coram Cowen , J. Albany , August Special Term, 18S8.) 

The proceeding to commence a suit by attachment of goods, &c. being an incipi- 
ent execution, a trial of title between confliclu g claimants involves the same con- 
siderations as to the competency of the alleged debtor. Thus, in replevin against 
the attaching officer, the debtor was held incompetent for the latter. (Pratt v. 
Stephenson, 16 Pick. 325.) 

Another shape is a feigned issue to try between conflicting greditors, the right to 
money raised by a sale of property levied on. Here the debtor is competent, for his 
interest is equal. (Stewart v. Stocker, 1 Watts, 135.) And so where, before a levy, 
junior judgment creditors complain that a senior judgment ia fraudulent, upon which 
it is opened and a trial ordered, with liberty to contest it, the defendant was held com- 
petent for either party. (Sommer v. Sommer, 1 Watts, 303.) 

In an action brought in behalf of the debtor’s vendees against an attaching officer 
who had sold the goods and received the proceeds, the debtor was held a competent 
witness for the plaintiff. The debtor had become insolvent. The court remarked 
that the proceeds would go indifferently to his attaching creditors, or his assignees to 
satisfy his other creditors ; and so his interest was balanced, and he competent for 
either side. (Bailey v. Capelle, 1 Harringt. 449.) In Eldridge v. WaJley, (S Fairf. 
371,3,) Weston, J. in delivering the opinion of the court, remarked — “Suits are 
very common in our courts between an attaching creditor, or the officer who repre- 
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sents him, and the vendee of the debtor; turning upon the question, whether the sale 
was or was not fraudulent. The debtor, in these cases is received as a witness for 
either party. He is mo6t generally called by the vendee; and yet no objection has 
been sustained to his admission. His legal interest is balanced. If the vendee pre- 
vails, his warranty is satisfied, if the creditor, the value is applied to the payment of 
the debt.” (Blaisdell v. Cowell, 2 Shepl. 370, and Sherron v. Humphreys, 2 Green’s 
Rep. 217, S. P.) In trover against a constable, for levying an execution on a horse as 
the property of A., he (A.) was held a competent witness for the plaintiff to prove 
that he purchased the horse as the agent of the plaintiff. (Waldo v. Peck, 7 Verm. 
Rep. 434.) His interest was adverse to the plaintiff. (See Fonda v. Van Horne, 15 
WenJ. 631.) 

Upon a trial of an issue on the validity of the sale, made up between the levying 
officer and the vendee, in trust for the benefit of the debtor’s sureties or creditors, the 
latter are of course inadmissible to sustain the sale ; for they are interested to create 
and increase the fund for their benefit. (Bank of Alabama v. McDade, 4 Porter, 
252, 270.) 

The question raised by several of the above cases, lately came before the supreme 
court of New-York, in trover by the debtor’s vendee against the levying officer. The 
latter offered the debtor as a witness, having first released him front “ all claims and 
demands which he might have against him, for or on account of the determination of 
the suit.” Yet the debtor was held incompetent. The reason given by the Chief 
Justice (Nelson) was that the witness was in no way liable to the plaintiff, who could 
not sue on his warranty and set up his own fraud. And the release was void, be- 
cause it did not come from the party in interest. (Rea v. Smith, 19 Wend. 293.) 

Text, 52; Note 89, p. 96; Note 103, p. 110; Note 106, p. 113; Note 241, 2, p. 
254, 5 ; Note 95, p. 106, in connection with Note 245, p. 256. — Of the compe- 
tency of agents, trustees and servants . 

The cases upon the competency of agents, servants and trustees are very closely 
connected in principle; but we shall here endeavor to place them each under their 
appropriate head. 

We would first merely remark a distinction which some of the cases render striking ; 
that where an actiou is brought against the principal, the master or the cestui que trust, 
for the misconduct of the agent, servant or trustee, neither is a competent witness for 
the defendant without a release* (Ante, 56 of the text, and notes.) But where the 
action is brought by the principal, master or cestui que trust, although the action be 
grounded on the conduct of the agent, servant or trustee, and his misconduct be setup 
as a defence, yeihe is competent for his principal to prove that the transaction was 
within the scope cfhis authority, and to repel the charge of misconduct in respect to it. 
However, by the modern cases this is but a general rule ; and there have been excep- 
tions made, especially in the case of actions brought for an injury to specific property 
while in the care and under the use of a servant; and some few of the books, both 
English and American, give countenance to the like exceptions in regard to agents. 
Such is the tendency of Mr. Surkie’s remarks, (3 Stark. Ev. 17*8, 9, 30, 2d Am. ed.) 
which are cited at length, afcd with approbation, by Baylies, J. in Denison v. Hibbard, 

5 Verm. Rep. 598, though the case itself drew in question the competency of the plain- 
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tiff’s servant. The same remarks are repeated in 1 Stark. Ev. Ill, 115, 6th Am. ed. 
The 8th ed. of Phil. p. 101, gives as the result of the English cases, that where the 
witness is so connected with the question, that a verdict for the plaintiff would entirely 
relieve him from liability over, in a subsequent action, to the plaintiff, he is incompe- 
tent. The cases cited are Rotheroe v. Elton, Peak. N. P. Cas. 84, and Morish v, 
Foote, 2 Moore, 508 ; 8 Taunt. 454, S. C. ; Wake v. Lock, 5 Carr. & Payne, 454, a!so 
cited infra, and Sherman v. Barnes, 1 Mood. & Rob. N. P. C. 69. Butin Johnson v. 
Harth, (2 Bail. 183, 4,5,) which directly drew in question the conduct of the plaint ff’s 
agent, or rather perhaps his sub-agent, he was held competent for his principal. And 
Harper, J. takes the distinction between an action by, and one against the principal ; 
for in the latter case his misconduct is made the very ground of the proceeding, and is 
directly in issue. And the general rule seems to be well sustained by the Englisn and 
American cases on which he proceeds. The same distinction is asserted by Remedy* 
J. in M’Dowell v. Simpson, 3 Watts, 129, 134, 5. Yet it does not seem to prevail, at 
least in England, as we saw above, and shall see infra, especially with regard to ser- 
vants, and the American cases are conflicting even in respect to the agent. The dis- 
tinction betweenagents and servants iq perhaps very difficult to maintain on principle. 
But we shall see, as we have before seen, in the previous notes, that the exception 
cannot be extended to agents and trustees, especially the former, without overturning 
a line of cases most formidable in number, and strong in the learning and character by 
which they were adjudged. 

With these remarks we shall proceed to the cases, without further regard to their 
arrangement than that which we have suggested. And first. 

Of agents as witnesses. In an action involving the validity of a deed, the attorney 
who prepared it is competent to prove it valid, even though there he another action 
pending against him in which he must fail if the deed be invalid. (Hudson v. 
Revett, 5 Bing. 368.) A brokef who effected a policy is competent as to all matters 
connected with the policy, though he have an interest arising from a lien on the policy. 
(Hunter v. Leathley, 10 Barn. & Cress. 858.) This was said to be ex necessitate, in 
an action by the sheriff against a vendee, for the price of goods sold at auction by his 
deputy, the latter is a competent witness for the sheriff. Brent v. Green, 6 Leigh. 16, 
28, 9, and Carrington v. Anderson, 5 Munf. 32, contra, is not law. (6 Leigh, 29.) In 
assumpsit, for use and occupation, it was held that the plaintiff’s agent might prove 
his own parol,, authority to make a parol lease from him to the defendant. (Mc- 
Gunnagle v. Thornton, 10 Serg. & Rawle, 251.) This is contrary to some of the 
Pennsylvania cases on the same subject, ante, note 241, p. 255, and semis to be so 
regarded by Duncan, J. 10 Serg. &, Rawle, 252. It contradicts Anderson v. Hayes, 
2 Yeates, 95. In an action fir goods sold, the plaintiffs’ servant for carrying them 
was held competent for the plaintiffs, to prove that the defendant artfully obtained 
them from him without ready payment, though his instructions were not to let them 
go without cash down. Tilghman, Ch. J. puls his competency eti the ground that, 
from the whole of his testimony, it appeared he had not violated orders. (Wil- 
marth v. Mountford, 8 Serg & Rawle, 124, 6.) In covenant by an executor for rent, 
the defendant was allowed to prove by A. that he (A.) received payment by order of 
the plaintiff *8 intestate. (Buchanan v. Montgomery, 2 Yeates, 72.) Note. The de- 
fendant released the witness ; but quere , whether this was necessary. In assumpsit 
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for the proceeds of goods shipped on board the defendant’s schooner, as the goods of 
P., the ship’s agent was held competent for the plaintiffe, to prove their interest in the 
goods. (Andre v. Car**, 8 Yeates, 101.) The plaintiff in detinue derived his title 
from a sale to him, made by an agent, who was held competent for him to prove 
bis authority by letter, and testify to its loss and contents. (Kirkpatrick v. Ctsna, 8 
Bibb, 244.) Connelly’s heirs v. Chiles, S. P. in ejectment as to an agent who conveyed 
the land to the plaintiff. In assumpsit, the defendant offered a witness to prove 
that he wa9 the plaintiff’s agent and as such received property in satisfaction of 
ha claim. Held competent. (Alexander v. Emerson, 2 Litt. 25.) The attorney on 
reeord for the plaintiff is competent for the defendant, to prove payment, though he 
claim the money as assignee. (MtLaine v. Bachelor, 8 Greenl. 824, 5.) But some 
books hold him inadmissible, as being the real party. (Ante, note 122, p. 185.) In 
assunnsit against the owner of a ship for money advanced to the master, for which he 
drew on the owner, the master is competent for the latter. (Descadillas v. Harris, 8 
Green). 29S.) In assumpsit by a bank on a note, the cashier is competent for the plaintiff, 
to prove '.ts loss and contents. So to prove an over payment. (Stafford Bank v. Cornell, 
1 N. H. Rep. 192. Ante, note 89, p. 97, S. P. as to a teller.) And this though he had 
given a bond with sureties, for ths correct discharge of his duties. (U. States Bank v. 
Stearns, 15 Wend. 814.) So ofan action for money obtained from him, through his al- 
leged misconduct. (Franklin Bank v. F reeman, 16 Pick. 585, 588, 9.) He is a compe- 
tent witness for the plaintiff in an action against the bank for the amount of a deposit. 
(Johnson v. The Farmers’ Bank, &c. 1 Harringt. Rep. 117.) The counsel for the 
plaintiff is competent for him, though he intend to charge a commission for receiving 
and remitting the avails oT the recovery. (Slocum v. Newby, 1 Murph. 423.) The 
agent of the proprietor of land conveyed to A. and then to B. ; on an issue whether 
the former conveyance was on good and valuable consideration, he was held competent 
as a witness to sustain the first deed. (Alston’s ex’rs v. Jones’ devisees, 1 Murph. 45.) 
In an action for money received by the defendant for the plaintiff’s use, the defence 
was payment to A. as the plaintiff’s agent, who was held competent for the defendant 
to prove a parol authority. (Blackledge v. Scales, 1 Murph. 179.) In a like action, 
the plaintiff ’8 case was, that his agent gambled his money into the defendant’s hands, 
at the game of faro. Held that the agent was not a competent witness for the plain- 
tiff without his release. (Allen v. Lacy, Dudley, 81.) But in another case, where the 
plaintiff’s agent had been negligent, e. g. a notary in giving notice to charge the plain- 
tiff’s endorser, yet he was received for the plaintiff, to prove a waiver of notice by a 
promise from the endorser, though It was admitted that, had the action been against 
the principal for the neglect of his agent, the latter would have been incompetent for 
the former, because the record would be evidence. (Johnson v. Harth, 2 Bail. 188, 
4 , 5. See our notice of this case, supre.) An agent from whom his principal’s goods 
were obtained by a fraudulent representation of the credit of a third person, was held 
competent as a witness for his principal, in an action for the fraud. (Raymond v. 
Howland, 12 Wend. 176.) In an action of account by one joint owner against 
another for the proceeds of timber owned by them and sold by their joint agent, he waa 
held to be a competent witness for the plaintiff, to prove that, by direction of the de- 
fendant, he had applied the whole proceeds to the payment of a debt due to him by 
the defendant individually. (Spencer v. Barnum, 4 Verm. Rep* 298.) In this case, 
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too, the agent knew that the timber was joint property, and so was doubtless account- 
able to the plaintiff. The court, per Baylies, J. likened it to the case of a trespasser 
testifying against his joint trespasser. In trover, the defendant offered the agent of 
the true owner of the goods, to prove that he, as agent, had sold them to the defendant; 
and that the proceeds were, by agreement of the principal, to be applied in paying a debt 
due from him to the witness. The court treated him as a vendor in his own right, subject 
by law to the imputation of an implied warranty in favor of his vendee, and so incompe- 
tent. (Saunders v. Addis, 1 Bail. 49.) In debt, for the use of a town, on the collectors 
official bond for not paying over moneys to the clerk of the commissioners of the poor* 
the clerk was held a competent witness for the plaintiff, to negative the fact that he 
had received the moneys. (State v. Davidson, 1 Bail. 35.) In assumpsit on a note, 
and issue on a plea of payment, the question was how certain moneys received by 
the plaintiff’s attorney, had been applied, whether to extinguish the plaintiffs demand, 
or another debt in favor of C., against the defendant, of which the attorney also had 
the control. He, the attorney, was held competent for the plaintiff to prove that the 
defendant agreed, at the time of payment, that the moneys should be applied on the 
claim in favor of C. (Marshall v. Nagel, 1 Bail. 308, in connection with S. C. id. 
266.) In assumpsit, for not accepting and paying for stock, the plaintiff offered the 
defendant’s agent as a witness to prove the sale, who swore that he purchased the 
stock, without disclosing the name of his principal. Held incompetent without a re- 
lease; for he was liable to be treated as the principal vendor, and to be sued as such, 
and was, therefore, called to throw off his prima facie liability upon another. And 
McBrain v. Fortune, 3 Camp. 317, and Ripley v. Thompson, 12 Moor. 55, were very 
properly treated, as in point. (Hickling v. Fitch, 1 Miles, 208, 9.) And so are a 
class of oases cited ante, note 104, p. Ill, 112, and note 106, p. 113, though it will be 
seen there, that they are not consistent. See also ante, note 107, p. 113, 114. In 
these notes are several cases, that, where one of two joint debtors are sued, he who is 
not sued, shall not be received for the plaintiff', against the other; for he comes to throw 
a share of the debt off himself, and fasten it on the defendant. And see several cases 
to the same effect, cited in this supplement. In scire facias on a judgment, the de- 
fence was payment to, and a discharge bv the plaintiff’s attorney, in fact ; but the an- 
swer was, that the discharge was obtained by a fraud committed on the attorney, and 
he was held a competent witness for the plaintiff' to prove it. (Irwin v. Allen, 1 Penn- 
sylv. Rep. 444, 7.) So of an attorney on record, in ?he suit, who, by mistake, receiv- 
ed the principal sum, omitting the costs, and gave a general discharge, his client, 
though learning from him but part of the circumstances, having directed him to pro- 
ceed with the suit, at his, the client’s, expense. ^Steward v. Riggs, 1 FairK 467.) In 
ejectment, the defence was, that the defendants held by a valid lease, from one having 
no actual or express authority at the time, to give it ; but a general power, to be made 
out by previous acts of the plaintiffs, and the/r subsequent recognition. Held, that 
the agent was a competent witness for the defendant to prove these facts. (McDow- 
ell v. Simpson, 3 Watts, 1*29. Myers v. Anderson’s heirs, 1 Wright, 513, 14 ;) for, 
said, he is liable indifferently, to either party, according to circumstances. The at- 
torney on record is competent, as a witness for the plaintiff, though the latter be in- 
debted to him, and he expect to obtain some of the money in payment. (Geisse y. 
Dobson, 3 Whart. Rep. 34.) Otherwise, if a portion of the recovery be assigned to 
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him. (Morris’ adm’r v. Bills, 1 Wright, 343, 4;) or he is to have a portion of the 
money, when collected. (Commonwealth v. Moore, 5 J. J. Marsh. 655, 6.) An agent, 
selling goods with warranty of soundness, and a personal guarranty of the truth of 
the warranty, was made liable to the veudee by an award. In an action by the same 
vendee against the principal, founded on the same warranty, the agent was held com- 
petent for the defendant, as a witness, inasmuch as his fate was fixed by the award, 
and could not be changed by the event. (Jackson v. Wright, 3 Whart. Rep. 601, 
606, 7.) Otherwise, had it not been for the award. (Richardson v. Dorr, 5 Verm. 
Rep. 9, 17.) In assumpsit for goods sold, the plaintiffcalled a witness who purchased 
them, the bill being made out to him in his own name; and he drawing for the price. 
Held not competent. (Hewitt v. Lovering, 3 Fairf. 201, 203, and the books there 
cited.) The plaintiff’s agent, as such, retains the attorney to prosecute his cause. 
This does not render the agent incompetent, as a witness for the plaintiff. He is not 
personally responsible to the attorney. (Morris v. Wadsworth, 17 Wend. 103, 117.) 

50, though he take an active part in obtaining security, &c., if he be not personally 
responsible; and though he has long acted as the party’s agent in respect to the land 
in question, and received delivery of possession, and made an entry in his name. (Smith 
v. White, 5 Dana, 376, 882.) In assumpsit against a school district, for rent of a 
school room, the prudential committee of the district is a competent witness for the 
plaintiff, to prove that he hired it for the defendant, and that a school was kept in it. 
(Allen v. School Dist. No. 2, 15 Pick. 35, 39.) In assumpsit for goods sold, the plain- 
tiff’s attorney, who sold the goods for him, and caused the suit to be brought, was 
held competent for him, to prove his demand. (Zino v. Verdelle, 9 Lou. Rep. (Curry) 

51. ) It was held that an agent who had sold land, was a competent witness for de- 
fendants in ejectment, who did not derive title from his sale; though said that on the 
trial of an action by his principal, against one claiming under his, the agent’s, sale, he 
would not be a competent witness for the latter. (Swearingen v. Fields, 1 Dana, 887, 
8.) On a bill by a judgment and execution creditor to compel the sheriff’s vendee to 
complete his purchase of land, sold to him under the execution, the sheriff is a compe- 
tent witness for the plaintiff. (French v. Sturdevant, 8 Greenl. 246, 9. See Mock- 
bee’s adm’r v. Gardner, cited infra, from 6 Har. & Gill, 176.) 

Secondly , of the competency of trustees . An executor was received, as competent 
to prove transactions between himself, as such, and the guardian of the children of 
his testator, in an action between the guardian and a third person. (Fenwick v. For- 
rest, 6 Harr. &. John. 415.) As lo the competency of a trustee in chancery, though 
a party in the cause, see Hawkins v. Hawkins, 2 N. Car. Law Repos. 627. The 
doctrine of implied warranty of title does not extend to executors, and other trustees, 
selling goods, lands, fitc., therefore they are competent to support the title of their 
vendees. (Mockbee’s adm’r v. Gardner, 2 Har. & Gill, 176, and see French v. Stur- 
devant, supra, cited from 8 Greenl. 246.) But they may make themselves incompetent 
by an express warranty, as where a collector, selling land, added an express personal 
covenant for the title. (Richardson v. Dorr, 5 Verm. Rep. 9, 17.) The trustee and 
agent of an incorporated village, is competent as a witness for the village, in a suit 
with regrad to its property. (Trustees of Watertown v. Cowen, 4 Paige, 510, 513.) 
So, a trustee of a savings bank. (Middletown Savings Bank v. Bates, 11 Conn. Rep. 
Vol. I. # 192 
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519, 522. And see Randel v. Chesapeake and Delaware Canal Company, 1 Harringt. 
233, 295.) 

Mo^J. of the English cases, as to the competency of trustees, are very wellsummed 
up in the late treatise of Willis on Trustees , p. 227, 8, 9, republished in the Law Lib. 
No. for Dec. 1835. See the text of our author, p. 52. 

With respect to a trustee who is not a party in the cause, and having no interest 
in the subject matter of dispute, except as a trustee, the cases are entirely uniform that 
he is admissible. (Jones v. Sasser, 1 Dev. & Batt. 452. Potter v. Burd, 4 Watts, 15, 
17. Newman v. Melbourne, 1 Hill’s Ch. Rep. 13.) E. g. a general guardian for the 
plaintiff. (Den, ex dem. Newton, v. Ayres, 1 Green, 153.) A captain of a company, 
in a prosecution for a fine, to a part of which he was entitled for the U6e of the company. 
(Burt v. Dimmock, 1 1 Pick. 355, 6. State v. Wilson, 7 N. Hamp. Rep. 543, 8.) So the 
executor of a distributee is not incompetent to testify in a cause wherein his testator 
would have been incompetent, because he was a distributee. (Howard’s ad m’rv. Bur- 
gen, 4 Dana, 137.) A father has no such interest in his child’s personal property, as 
to preclude his being a witness for him in a suit involving its title; though he is guar- 
dian by nature. That gives him no control over the child’s property ; and his compe- 
tency is not therefore open even to the objection that he isa trustee. (Fonda v. Van 
Horne, 15 Wend. 631, 3.) So a general guardian, though he be entitled to the care of 
the property, expect to support the child, and be paid by the property in question, 
and though he have retained counsel and taken an active part in conducting the 
cause. (Den, ex dem. Newton, v. Ayres, 1 Green, 153, 156.) 

Thirdly , of the competency of servants. The mere relation of servant does not 
disqualify, any more than that of agent or trustee. But servants are not competent, 
either for the plaintiff or defendant, when answerable io them in respect to the matter 
in issue. (Ante, p. 56 and 131 of the text, and notes 95, p. 106, and 245, p. 256.) 

That the servant of the plaintiff driving his carrage, &c. for an injury to which, while 
in the care of the servant, the plaintiff sues, is not competent for him, see in addition 
to the cases ante, note 95, p. 106, 7, the following cases: Wake v. Lock, 5 Car. &. 
Payne, 454 ; Heming v. English, 6 Car. &, Payne, 542 ; Harding ▼. Cobley, id. 664 ; 
Allen v. Lacy, Dudley, 81 ; also cases cited supra, at the introduction of this head. 
In assumpsit, for money committed to the defendant, as a common carrier, it appeared that 
his servant received the money to deliver to H. for the plaintiff’s use, to be transmitted to 
him, which the defendant contended was done; but the plaintiff offered H. to prove 
that he never received it. Held, that he was inadmissible; for a recovery and satis- 
faction would exonerate him. (Dennison v. Hibbard, 5 Verm. Rep. 496, 8.) See 
our notice of this case, supra. But some cases are to the contrary. In an action on 
a policy of insurance on a steam boat, which was defended on the ground of the mas- 
ter’s negligence, he was held a competent witness for the plaintiff. (Powell v. Cincin- 
nati Ins. Co. 7 Ham. Rep. pt. 1, p. 266, 282, 3.) In an action by the vendee of a 
vessel, against the vendor, on a warranty that it was seaworthy, the master in whose 
care the vessel was alleged to have been lost for unseaworthiness, was held competent 
as a witness for the plaintiff. (Nevvbold v. Wilkins, 1 Harringt. 43.) 

As to the defendant. In case, for digging near, and injuring the plaintiff’s wall, the 
defendant’s workman who dug, is not competent for him, without a release. (Mitch- 
ell v. Hunt, 6 Carr. & Payne, 351.) So, a carrier’s servant, who carried a parcel, is 
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not competent for him, in case for negligence in carrying it. (Harrington v. Caswell, 
6 Carr. & Payne, 352.) In case against the owner of a ship, for losing the shipper’s 
(plaintiff's) goods, the master is not a competent witness for the defendant. (Gardner 
v. Smallwood, 2 Hayw. 349.) In case against a town for special damage arising from 
the non-repair of a bridge, the surveyor of highways of the district where the bridge 
is situated, is not a competent witness for the defendant. (Yuran v. Inhabitants of 
Randolph, 6 Verm. Rep. 369, 373.) 

But a distinction must be taken, that where the man sued for the injury was himself 
present, and engaged in the immediate direction of his servant, (e.g. the owner and mas- 
ter sued for his helmsman’s negligently sailing his canal boat, so as to come in collision 
with the plaintiff’s boat, he, the master, immediately superintending,) there the ser- 
vant is a competent witness for the defendant. The negligence of the servant, for 
which he is answerable over, is not in question. The act is that of the master. (No- 
ble v. Paddock, 19 Wend. 456.) Beside, it may be added, that they stand in the na- 
ture of voluntary joint wrong doers, one of whom is always a witness for or against the 
other. 

Note 91, p. 98; Note 92, p. 99. — Witness merely conceiving himself interested , 
or feeling bound by an honorary obligation . 

We saw ante, note 91, p. 98, that the cases which respect the competency of a wit- 
ness believing himself interested, without being so in law, are conflicting. That he is 
incompetent, see the following cases : Sentney v. Overton, 4 Bibb, 445. Elliott v. 
Porter, 5 Dana, 304, 5. Ewing, J. in Commonwealth v. Gore, 3 Dana, 476. Phebe 
v. Prince, Walker’s Rep. 131. Per Robertson, Ch. J. in Commonwealth v. Moore, 5 
J. J. Marsh. 656. That he is not incompetent, see the following: Delloue v. Reh- 
mer, 4 Watts, 9, 10. Commercial Bank of Albany v. Hughes, 17 Wend. 94, 101, 
2. Stall v. The Catskill Bank, 18 Wend. 466. If he conceive himself disinterested 
when he is in fact interested, he is not competent. Per cur. in Delloue v. Rehmer, 4 
Watts, 10, ante, note 91, p. 99, note to Phebe v. Prince, Walker’s Rep. 134. 

We saw in note 92, p. 99, that a mere honorary obligation should not disqualify 
him. To this the cases are almost without exception, as we saw there, and as may be 
seen by other cases: Tilford v. Hayes, 2 Yerg. 89. Dellone v. Rehmer, supra. 
M’Causland v. Neal, 3 Stewart & Porter, 131, 133. Mulheran’s ex’r3 v. Gillespie, 
12 Wend. 349, 851. Commercial Bank of Albany v*. Hughes, 17 Wend. 94, 101, 2. 
Commonwealth v. Gore, 3 Dana, 474, 6. Stall v. The Catskill Bank, 18 Wend. 466. 
Phebe v. Prince, Walker’s Rep. 131, and id. 134, note. 

Note 94, p. 106; Note 98, p. 108; Note 107, p. 118; Note 113, p. 123. — Of in- 
competency , where the verdict will be evidence either for or against the witness ; 
and various other cases in which his interest may be said to be direct or certain 
in the event of the sttit. 

Although the verdict may not affect, in another suit, the person offered as a wit- 
ness, yet wherever the verdict may create a new responsibility, which the law would 
recognize and render available, in favor of or against the witness, or increase or de- 
crease an existing one, he ought to be rejected. (Per Gibson, J. in Conrad v. Keyser, 
5 Serg. & Rawle, 371, and see Hillhouse v. Smith, 5 Day, 482.) The plaintiff pro- 
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mised the witness, his vendee, that if any one succeeded in obtaining his land on the 
Wallace contract , which the plaintiff was contesting in the suit, he would make a 
deduction from the agreed price. The witness was held incompetent for the defen- 
dant. (Robinson v. Eldridge, 10 Serg. & Rawle, 140, 143.) In an action agahvst 
one who became surety to stay execution, the principal is not a competent witness 
for the defendant. (Milliken v. Brown, 10 Serg. & Rawle, 188.) The defendants’ 
intestate had promised to pay back to the plaintiff the amount o! a bond against R., 
if the plaintiff failed in any attempt to set it off against R. In a suit brought on the 
ground that it was disallowed as a set oft, held that W. who was a surely in the bond, 
was not a competent witness for the defendants; for their success would prove that 
the bond had been paid by a set off; and their failure would, as a consequence, sub- 
ject the witness as a surety at their suit. (Reigart v. Hicks, 14 Serg. & Rawle, 134.) 
One who has given his bond and judgment as collateral security for an endorser, is 
not competent for him. (Sterling v. Marietta, Slc. TradingCo., 1 1 Serg. & Rawle, 
179.) In assumpsit bv the county treasurer, for taxes paid to his agent, by B. the 
person assessed, be was held incompetent for the plaintiff. (Hayes v. Grier, 4 Binn. 80.) 
In assumpsit for use and occupation, C., the plaintiff’s witness, swore that the plaintiff 
bad demised to him, the lease not being yet ended. Held he was incompetent to 
prove that iie bad let the defendant into possession ; tor the plaintiff ’s recovery would 
discharge him of so much as should be recovered. (Hodgson v. Marshall, 7 Carr. 
& Payne, 16.) 

In an action by a lessee for market toll, whether one who has refused to pay toll, be 
a witness for the defendant, quere ; for the verdict may he evidence against him. 
(Laucum v. Lovell, 6 Carr. &, Payne, 437.) 

That a vendor of goods is not competent to support the title of his vendee, on ac- 
count of his implied warranty, we saw ante, note 113, p. 124. There are various other 
cases to the same effect, as also in regard to an express warrantor of ooods or land. 
(Mockbee’s adm’r v. Gardner, 2 Harr. &, Gill, 176. Giese v. Thomas, 7 Har. & John. 
458. Hale v. Smith, 6 Greenl. 416, 420. Harwood v. Murphy, 4 Hals t. 215. PerNott, 
J. in Duncan v. Bell, 2 Nott & McCord, 153, 156. Lowrey v. Summers, 7 Halst. 240. 
Brewster v. Curtis, 3 Fairf. 51. Baxter v. Graham, 5 Watts, 418. Saunders v. 
Addis, 1 Bail. 49, 50. Richardson v. Dorr, 5 Verm. Rep. 9. Swisher’s lessee v. 
Williams’ heirs, 1 Wright, 754.) But it should be noted that the doctrine of implied 
warranty of title does not extend to sales by sheriffs, executors, administrators and 
other trustees, who are therefore competent. (Stone v. Pointer, 5 Munf. 287. Brent 
v. Green, 6 Leigh, 29. Mockbee’s adm’r v. Gardner, 2 Harr. &, Gill, 176. Peter- 
mans v. Laws, 6 Leigh, 523, 529.) Though they may make themselves liable by an 
express warranty. (Richardson v. Dorr, 5 Verm. Rep. 9, 17.) 

In assumpsit, a witness offered by the defendant was held incompetent to prove that 
he the witness had paid the debt for the defendant, by drawing an order on the plaintiff 
in favor of the defendant, which was accepted by the plaintiff' as payment. (Hunting- 
ton v. Champlin, Kirh. 166.) Quere; for the record would not be evidence, for or 
against the witness. All his rights would still depend on other proof as before. 

Indemnitors of an officer levying on goods under their respective executions are not 
competent for him in an action for the levy. And it was held that a direction by them 
to levy on specific goods, raised a contract of indemnity ; and neither was, therefore. 
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competent, though his debt were afterward satisfied out of other estate. (Bulkley v. 
Richards, Kirb. 203.) But an indemnitor against neglect to serve an execution was 
held competent ; for his contract is void for the illegal consideration. (Hodson v. 
Wilkins, 8 Greenl. 113.) 

In a suit to recover of B. on the ground of a lien by the plaintiff on money in the 
defendant’s hands for a debt of A. due to the plaintiff, A. was held incompetent as a 
witness for the plaintiff. (Alsop v. Magill, 4 Day, 42.) 

In ejectment [disseisin] by one tenant in common, held that another was incompe- 
tent for the plaintiff. (Barret v. French, 1 Conn. Rep. 354. Reasons given by Swift, 
Ch. J., p. 364, which compare with ante, note 84, p. 90, a case contra with the rea- 
sons by Gibson, Ch. J. there given, and Nass v. Van Swearingen, 7 Serg. & Rawle, 
192.) Swift, C. J. says — “ One tenant in common recovers for the benefit of the 
whole.” So a tenant in common with the defendant cannot be 2 witness for him. (Den, 
ex dem. Rogers, v. Mabe, 4 Dev. 180, 196.) At p. 197, the same reason is given as by 
Swift, C. J., supra. So it was held that the defendant’s setting up an outstanding title 
in A. and B. neither of these were competent as witnesses in support of it. (Lodge v. 
Patterson, 3 Watts, 74.) But see ante, note 84, p. 88, that a tenant in common with 
the defendant is admissible, e. g. a co-devisee. 

In a scire facias against the defendant as the debtor of A. to compel the defendant 
to pay to the plaintiff his judgment against A., the defendant contended that he owed 
the debt in question to one P., in his own right. The plaintiff insisted that it was 
due to P. in trust for A., and the wife of the latter was held incompetent as a witness 
for the defendant ; because, though her husband A.’s interest was balanced as to the 
principal sum, yet he was moreover liable to the plaintiff for costs. (Beach v. Swilt, 
2 Conn. Rep. 269, 275.) On a bill filed by the principal, for relief against a judg- 
ment on a bond, the surety in the bond is not a competent witness for him. (Shelby v. 
Smith’s heirs, 2 A. K. Marsh. 508.) In an action by a town treasurer on a collector’s 
bond given to his predecessor for moneys received by the collector, the defendants 
produced the receipt of the plaintiff’s predecessor for the money. Held, that the pre- 
decessor was not a competent witness for the plaintiff. It was likened to an endorser 
offered as a witness for the endorsee, against the maker. (Pingree v. Warren, 6 
Greenl. 457.) In a suit commenced by attachment of the defendant’s land, the defend- 
ant’s grantee pending the suit is not competent for him. (Schillinger v. McCann, 6 
Greenl. 364.) The party injured is not a competent witness for the state, in a prose- 
cution for a forcible entry and detainer under a statute ; for, on a conviction, he is en- 
titled to restitution. (Ante, note 235, p. 252. State v. Fellows, 2 Hay w. 340.) In 
assumpsit by a levying officer against a receiptor of property, who left it with the 
person against whom the attachment issued, the latter was held incompetent as a 
witness for the defendant, because he was bound to indemnify him, not only against 
damages, but all costs. (Davis v. Miller, 1 Verm. Rep. 9, 13.) One who has con- 
tracted to pay a part of the costs of the suit, if the plaintiff should fail, is incompetent 
as a witness for the plaintiff. (Lowrey v. Summers, 7 Halst 240. Bell v. Smith, 7 
Dowl. &Ryl. 846 ; 5 Bam. & Cress. 188, S. C. Benedict v. Brownson, Kirb. 70.) 
One owing taxes turned out a cow to the collector, as his own. Held, that he should 
be holden to warrant the title, and was therefore incompetent as a witness for the 
collector, in an action of replevin against him, by one claiming to be the true owner. 
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(Brewer v. Curtis, 3 Fairf. 51, 53.) In an action by the assignee of a bail bond, the 
sheriff (the assignor) was held incompetent for the plaintiff, the court saymg that he 
was a warrantor by implication, that the bond was regularly taken, and executed 
properly. (Baxter v. Graham, 5 Watts, 418, 19.) In assumpsit for work and labor, 
the defence was, that 100 dollars had been paid by the defendant on the demand in 
question ; to which the plaintiff answered, that the one hundred dollars had been paid 
by the defendant, not on the demand in question, but was paid to the plaintiff to reim- 
burse him that sum paid by him as a second endorser of a note of 300 dollars. This 
note, he averred, was made by the now defendant, and endorsed first by one W., and 
then by the plaintiff, both endorsements being for the defendant’s accomodation; that 
the note being protested, the now plaintiff paid 100, and W. the other 200 dollars. 
W. being offered by the plaintiff to prove that the 100 dollars in question was intend- 
ed and applied by the defendant to satisfy the same sum so paid by the plaintiff, as en- 
dorser, and having disclosed his situation in respect to it, on his voir dire , was held in- 
competent, because such an application of the payment, sealed by the verdict and 
judgment, would discharge himself as first endorser for so much. (Rhodes v. Lent, 
3 Watts, 364.) In an action against a town for special damage arising from the non- 
repair of a bridge, the surveyor of highways in the district where the bridge is situ- 
ate, is an incompetent witness for the defendant. (Yuran v. Inhabitants of Ran 
dolph, 6 Verm. Rep. 369, 373.) Whether, on trial, for a capital offence, one entitled 
to an estate expectant on the prisoner’s death, be a competent witness against 
him? Quere. (Slate v. Kimbrough, 2 Dev. 431, 8, 9.) 

A direct interest merely in the costs, renders the witness incompetent. (Lowry v. 
Summers and Bell v. Smith, supra. Beach v. Swiff, 1 2 Conn. Rep. 269, 275, also stated 
supra. Barnwell v. Mitchell, 3 Conn. Rep. 101, 5, 6. Bill v. Porter, 9 id. 23, 29. 
Seymour v. Harvey, 11 id. 275.) In case for a false return to the plaintiff’s fi. fa. the 
sheriff defended, on the ground that he had properly applied the proceeds of goods, 
partly on a prior fi. fa. of A. and B., and partly in paying the debtor’s landlord his 
rent. Although B. assigned, and was released as between him and A. and the sheriff, 
he was still held incompetent, because he was a real party, liable over to the plaintiff 
for costs. (Q uere of this, since Miller v. Adsit, 19 Wend. 672.) And as to the land- 
lord, it was doubted whether he was not competent, although a different opinion was 
entertained at N. P. in England, 3 Camp. 593. (Benjamin v. Smith, 12 Wend. 
404, 406, 7.) 

In an action against the principal alone, the surety is not competent for the defend- 
ant. This was said in Cochran v. Dawson, 1 Miles, 278, 9. But quere. In trespass 
against the sheriff for levy ing, the surety in a bond to indemnify him, is not a compe- 
tent witness for the defendant. (Terry v. Belcher, 1 Bail. 568, 571.) In trover, one 
claiming the property as delivered to him and the defendant under a contract by the 
plaintiff to deliver it absolutely in payment to them, but the plaintiff claiming that the 
delivery was on a condition not fulfilled, and taking this as the ground of his action, 
such joint claimant is not a competent witness for the defendant. (Caldwell v. Cole, 
1 Shepl. 120.) In assumpsit for goods sold, a witness for the plaintiff said he receiv- 
ed the goods from the plaintiff, on account, and in pursuance of directions by the de- 
fendant ; but it appearing that the goods never came to the hands or use of the de- 
fendant, the witness was rejected as incompetent. (Winslow v. Kelley, 3 Fairf. 513.) 
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In trespass and plea of a right of way for all the inhabitants of M., one of the inhab- 
itants is not a competent witness to prove the plea. (Odiorne v. Wade, 8 Pick. 518.) 
In trespass against a deputy sheriff, for attaching and selling horses, &c. at the suit of, 
and by direction from, several creditors under their several and respective process, one 
of them, though his suit be discontinued, is still incompetent; for though it may be 
doubtful whether he be an indemnitor, yet by losing the property he loses a fund which 
will pay the expenses of the sale. (Boy den v. Moore, 1 1 Pick. 862, 366.) But he 
was, beside, an indemnitor by joining in the request. (Buckley v. Richards, supra.) 
It seems, that in a suit against the administrator, the heir is not a competent witness 
for the defendant, in a case where the exhaustion of the personal assets is necessary, 
before the plaintiff can resort to the real estate. (Scott v. Young, 4 Paige, 542.) In 
assumpsit by a bank for alleged overdrawing by the defendant, through the careless- 
ness of the cashier, the surety of the cashier was rejected as an incompetent witness 
for the plaintiff, as a recovery would diminish protanto his liability as surety. (State 
Bank v. Littlejohn, 2 Dev. 381.) The defendant in ejectment having taken a convey- 
ance of the locus in quo under an agreement to pay the debts of A. and B., their credi- 
tor is not a competent witness for the defendant. (Pauli v. Mackey, 3 Watts, 110, 
124.) In case for a nuisance on the defendant’s land by damming and flowing water 
back upon the plaintiff, it was held that one who, pending the suit, purchased the- 
land and succeeded to the defendant’s right of possession, was not a competent witness 
for him ; and so of one who is special bail for the defendant in a subsequent action for 
continuing the nuisance; for the record would be evidence against the first in respect 
to his privity of estate, and against the principal of the bail in respect to the identity 
of parties and subject matter. (Miller v. Frazier, 3 Walts, 456, 8, 9. See also 
the text, p. 334, 5, and ante, note 594, p. 844.) In assumpsit by a legatee to charge 
the estate of one out of two executors, because assets had come to the hands of the 
former, the other executor is not a competent witness for the plaintiff. (Doebler v. 
Suavely, 5 Watts, 225, 8, 9.) In trespass de bonis, &c. a witness offered by the 
plaintiff had purchased the goods from the defendant with condition not to pay, if the 
defendant failed to establish his title in the action ; and was therefore rejected as in- 
competent. (Jones v. M’Neil, 2 Bail. 466, 471, 2, 3.) In assumpsit for money receiv- 
ed under pretence of being the plaintiff’s assignee of a debt, the debtor was held in- 
competent as a witness for the plaintiff. (Penniman v. Patchin, 5 Verm. Rep. 346, 
854.) In an action by the vendee on a warranty that a vessel was seaworthy, the 
plaintiff offered the master to prove her not so, in consequence of which she was 
lost while under his care. Held incompetent. (Newbold v. Wilkins, 1 Harringt. 
43.) In ejectment, one who occupies a part of the premises in question, though not 
a party, is not a competent witness for the defendant ; for one result of a recovery 
would be a liability of the witness for mesne profits. (Boyer v. Smith, 5 Watts, 55. 
See Doe v. Preece, 1 Tyrwh. 410.) The defendant holding as lessee under the 
witness, the latter is of course not a competent witness for the defendant. (Tindal, C. 
J. in Doe, ex dem. Bath, v. Clarke, 8 Bing. N. C. 429.) 

We saw ante, note 97, p. 98, 9, that in ejectment by a grantee with general war- 
ranty, who had never been in possession, his grantor was said to be competent for 
him ; because, though he might fail, it would not be a breach of the warranty, which 
can only be broken by ouster from a possession actually taken. The contrary was 
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held in Randolph v. Meek, Mart. & Yerg. 58, 61. The court rely on Hamilton v. 
Cutts, 4 Mass. Rep. 349, and Duval v. Craig, 2-Wheat. 46, 61, 2. 

In the case of Briggs v. Crick, (5 Esp. Rep. 99,) it was held that the former pro- 
prietor of a horse, who had sold with warranty of soundness, was, in an action against 
his vendee on a like warranty, competent to prove the soundness without a release, ns 
a witness for his vendee. (Baldwin v. Dixon, 1 Mood. &. Rob. 59, S. P. Duncan v. 
Bell 1 Nott & McCord, 158, 156, S. P. Lightner v. Martin, 2 McCord, 214, S. P. 
Per Harper, J. in Johnson v. Harth,2 Bail. 185, S. P.) But Alderson, J. held contra in 
Biss v. Mountain, 1 Mood. & Rob. 302 ; and see ante, note 94, p. 106, and note 1 13, p. 
124. The cases cited in these notes are those of a warranty of title. The reason given 
in Biss v. Mountain was, that the effect of a verdict for the defendant would be to re- 
lieve the witness from an action at his suit; a result obvious enough il unsoundness 
in the hands of the witness be in issue. If it confessedly occurred after he had parted 
with the horse, the verdict could in no event affect the witness. See per Harper, ., 
ut supra. . t , i j r 

When a suit is commenced by attaching property which the debtor has sold aft * r 

the levy, though with warranty, the vendee is not a competent witness for the defen - 
ant in the cause, even though he may have sold to another with warranty. The result 
of the suit may deprive his vendee of the specific property, and he would be liable on 
his warranty ; and the court in Maine will not allow that his interest shall stand 
balanced by bis remedy over against his own warrantor. (Kendall v. Field, 2 Shepl. 30.) 

It is not necessary in order to render a witness incompetent, that the record in the 
pendina cause should be evidence for or against him in a subsequent suit. It is enough 
that a decision of the cause in favor of the party calling him will prevent the witness 
liability to a subsequent suit. See the several cases cited by Chancellor Walworth, 6 
Paige, 81. Accordingly, where two ol three copartners in a mercantile firm sold and 
assigned all the partnership property and effects to W., their copartner, and D. W ., as 
his surety, joined with him in a bond to B., one of the retiring partners, to pay the 
debts of the firm and indemnify him against any liability on account ol such debts; 
and a bill in chancery was afterwards filed by W., as such assignee, against S., to re- 
cover a demand claimed to be due from him to the firm, and also to bar a claim against 
the firm on the part of S., which he by his answer alleged to be due and claimed to 
have allowed to him against the copartnership; held that D. W. was not a competent 
■witness for the complainant, to establish his claim against S., and to disprove the 
claim set up by the latter against the firm ; as a decision in favor of the complainant 
establishing or increasing the amount or the company claim against S., or diminishing 
the amount of the claim sought to be offset by the defendant, would discharge or di- 
minish the liability of the witness on the indemnity bond pro tanto. (Woods v. Skin- 
ner 6 Pairre, 76.) Quere. Would not the witness be competent as having a remedy 
over against’his principal for whatever he might have lost by a decree against his 
surety, within the principle of Benedict v. Hecox, 18 Wend. 490? We have adverted 
to this principle several times in the course of these notes. 

Note 101, p. 109. — Bail and other judicial sureties not competent . 

That special bail and other sureties are not competent for their principal in the suit 
wherein they are bound, we saw ante, note 101, p. 109. (And see Miller v. b razier. 
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3 Watts, 456, 8, 9.) The doctrine in the cases there cited, and in various others, has 
been applied to sureties in a replevin bond. (Bailey v. Bailey, 1 Bing. 92 ; 7 Moore 
439, S. C. Sanderson’s ex’rs v. Marks, 1 Harr. & Gill, 255. Morton v. Beall’s adm’r, 
2 id. 136. Hall v. Bailies, 15 Pick. 51.) The endorsement of a writ, in several states, 
makes the endorser a surety for costs, and so incompetent ; (Roberts v. Adams, 9 
Greenl. 9 ; Beckley v. Freeman, 15 Pick. 468 ; Clark v. Kensell, 1 Wright, 480;) and 
held that in Ohio the attorney’s clerk might bind his principal by endorsement, if he 
have special authority. (Id.) The receiptor of goods attached is not a competent 
witness for the defendant in the attachment suit, where he has allowed them to pass 
into the hands of the latter ; but his competency was restored by the deposit of a sum 
of money in his hands equal to the greatest amount for which he stood liable on the 
receipt. (Allen v. Hawks, 13 Pick. 79. Beckley v. Freeman, id. 468.) The bail for 
one who appeals from a justice’s court is not competent for the appellant in the appel- 
late court. (Craven v. Updike, 3 Blackf. 272. And see Lavender v. Pritchard, 2 
Hay w. 337, and M’Cullock v. Tyson, 2 Hawks, 336.) The surety in an attachment 
bond to secure the defendant his damages and costs, is not a competent witness for 
the complainant (Miller v. Henshaw, 4 Dana, 325, 333. And see Garmon v. Bar- 
ringer, 2 Dev. & Bat. 502.) So in an attachment bond conditioned to return the prop- 
erty attached and pay the judgment. (Stowe v. Sewall, 3 Slew. & Port 67, 74.) 

Note 104, p. Ill ; Note 262, p. 266. — Of restoring the competency of a joint debtor 
or partner not sued. 

The difficulties attending the discharge of interest in an ordinary joint debtor not 
sued, so as to make him competent for the defendant, were considered ante, note 104, 
p. Ill, 112, and note 262, p. 266; and where he is a partner, note 262, p. 266. It 
will be seen by these notes, that his competency for either party ha9 been thought ma- 
terially to depend on the effect of the verdict in the immediate suit, nnd the liability of 
the witness, in the event of the insolvency or death of the defendant. (Gardiner v. 
Levaud, 2 Yeates, 185, S. P.) The text, p. 134, holds that his competency for the 
defendant cannot be restored, by any arrangement between the witness and the de- 
fendant, (James v. Bostwick, 1 Wright, 142, 3, 4, S. P.) while several American cases 
hold that it can. The latter position has lately been adopted as law in England, and 
the former cases to the contrary disregarded. General releases were interchanged be- 
tween the defendants and their copartner, which were held to restore his competency, 
as cutting off his liability to contribute, his right to any surplus in the partnership 
fund, &c. The case is also remarkable as disposing of the question how his interest 
would be affected by the verdict. At the bar it was objected that if in favor of his 
copartners the defendants, it would be a bar as to him. (And see several American 
cases cited at note 262, p. 266, 7 ; note 583, p. 823 ; note 104, p. 1 11, 112; Gardiner 
v. Levaud, 2 Yeates, 185 ; Bill v. Porter, 9 Conn. Rep. 28, 9; Scott v. Colmesnil, 7 
J. J. Marsh. 418.) This the court conceded ; but said that it would be equally so if in 
favor of the plaintiffs — and the defendants having released him from contribution, it 
was, in respect to the verdict, a case of balanced interest. (Wilson v. Hirst, 4 Barn. 
&. Adolph. 760.) The release, as there, must be by all the defendants. One cannot 
release for himself and copartners, inter se; (Bill v. Porter, 9 Conn. Rep. 23, 29, 30;) 
and there must be mutual releases; one from the defendant alone will not do. (Wil- 
Voi-. f 193 
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sod v. Hirst, supra. Black v. Marvin, 2 Pennsylv. Rep. 138. M’Coy v. Lightner, ft 
Watts, 347, 351.) 

“ It is true,” says Williams, J. in Bill v. Porter, 9 Conn. Rep. 28, “ that the judg- 
ment is not against him, [the witness] nor does execution issue against him; but by 
virtue of that judgment, the partnership effects may be taken in execution, in the same 
manner as if all the partners had been made defendants.” Quere , unless he be named in 
the process, and pursued as a joint debtor. (Carter v. Connell, 1 Whart. Rep. S92, 398. 
2 id. 542, 561, 2, S. C.) In Black v. Marvin, supra, the court said lC the joint funds 
will be decreased by an execution against either.” (M'Coy v. Lightner, supra, S. P.) 
Bagley v. Osborne, 2 W end. 527, cited ante, note 262, p. 266, should also have been 
mentioned as a case of mutual releases ; and in Willings v. Consequa, cited in note 88, 
p. 95, and note 262, p. 266, from 1 Pet. C. C. Rep. SOI, the witness not only took a 
release, but assigned his interest in the subject matter of the suit to his copartners. 
But the witness was in that case a party. 

Yet there are several cases in which a release from partners defendant, to another 
partner not sued, has been alone holden sufficient. That was so in Le Roy, Bay- 
ard & Co. v. Johnson, also cited in note 262, from 2 Peters, 186. See id. p. 194, 
per Washington, J. for the reason ; which is, that the witness being released from 
contribution to the defendant, his copartner was interested to procure a recovery 
against and satisfaction from him, and so discharge himself ; not noticing that a verdict 
for the defendant would work the same effect, nor that a recovery would diminish the 
fund. Other cases are to the same effect. (Wilson v. Smith, 5 Yerg. 379, 388, 408. 
Willings v. Consequa, supra.) The reasoning in Bagley v. Osborne, ut supra, goes 
to the same point ; and a late M. S. case decided by the supreme court of New-York, 
expressly adopts the release of the defendant alone as sufficient. The question was a 
good deal discussed in Carter v. Connell, I Whart. Rep. 392, 398, and 2 id. 542, 561, 
2, S. C. wherein the process was against all the partners, but returned non est inventus 
as to the witness, who was released by his alleged copartners. It appears by 2 
Whart. Rep. 562, that a statute of Pennsylvania leaves a partner still liable, though 
not served with process in the cause. In New-York, the joint property would be liable 
to execution in such a case, as if all had been brought into court. In 1 Whart. Rep. 
398, it is said “judgment in favor of the plaintiff would authorize a payment of this 
debt by the defendants out of the partnership funds, or it could be enforced by execu- 
tion, which would not be the case if the plaintiff failed.” If the witness be not named 
in the suit, and if, as is holden by several cases, it comes to be clearly established that 
a verdict either way in a suit against the others, individualizes the debt, and forever 
discharges the witness, the question upon his competency on a release to, though not 
from him, may receive a different determination, even by those courts which hold mu- 
tual releases to be necessary. In assumpsit for work done to a vessel against one part 
owner, another part owner is competent for the defendant on being released by him. 
(Jones v. Pritchard, 2 M. &. Wei. 199.) 

Another position in which a partner may sometimes be placed is, where he, being a 
dormant partner, the suit is brought by the known and active partner alone for a joint 
debt. The dormant partner has, in such a case, sometimes been received, on releas- 
ing his interest to the plaintiff, as competent for him. (Ward v. Lee, 13 Wend. 41, 
43. Curcier v. Pennock, 14 Serg. & Rawle, 51, 54. Ante, note 88, p. 95.) This, 
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however, is denied io other cases, and apparently on very strong ground ; because the 
fund for payment of their joint debts will not only be increased by the recovery ; but 
the witness is liable to the defendant for costs. (Pickett v. Cloud, J Bail. 362, 4, 5.) 

In a very peculiar case the interest of a partner off the record was much examined, 
and found to be balanced ; and he was therefore received as competent. (Gregory v. 
Dodge, 4 Paige, 557 ; 14 Wend. 593, 602, 604, &c. S. C. on appeal.) 

Note 108, p. 114. — Of the incompetency arising from the witness' testimony tending 
to create, increase or prevent the diminution of a fund in which he is inter- 
ested. 

That where the effect of a witness’ testimony will be to create, increase or avoid 
the diminution of a fund in which he has an interest, he is incompetent, was illustra- 
ted by many cases at note 108, p. 114, and see Hillhouse v. Smith, 5 Day, 432. The 
cases are quite uniform as to the principle ; but not entirely so, in its application. 
Thus a bankrupt cannot testily for his assignees, unless he release his allowance. 
(Schneider v. Parr, Peake’s Add. Cas. 66. Dixon v. Purse, id. 187. Coil v. Owen. 3 
Desauss. Eq. Rep. 175.) A distributee of a testator or intestate is incompetent for 
the executor or administrator, in a suit against him as such. (Allington v. Bearcroft, 
Peak. Add. Cas. 212. Dunnington’s ex’r v. Dunnington’s adm’x, 3 Harr. & John. 
279. Scott v. Young, 4 Paige, 542, 4. Caperton v. Callison, and Terry v. Belcher, 
infra. Brown’s executors v. Durbin’s administrator, 5 J. J. Marsh. 170, 174.) Yet in 
an action against an executor, one entitled to an annuity under the will, which was 
of course a charge, and depended for its very existence on the fund, was holden com- 
petent for the defendant by the K. B. in Noel v. Davis, 5 Barn. & Adolph. 96. The 
court said it was not distinguishable from Pauli v. Brown, 6 Esp. N. P. Cas. 34. 
That was trover by an administrator ; and a creditor of the estate was offered for 
the plaintiff. Macdonald B. received him, saying it was not distinguishable from an 
action by a party in his own right, wherein it never was heard that his Creditor was 
an objectionable witness. And see Russell v. Sprigg, 10 Lou. Itep. (Purry) 424, 5, 
per Martin, J. But is there not a plain difference? Before the debtor’s death, the 
liability is personal; — after his death, the fund , the estate alone , is liable, on which 
the debts of the deceased are cast as a lien. The cases above cited from Peake’s 
Add. Cas. seem most clearly to be correct in principle, and will be found sustainable 
by an almost unbroken line of English and American authority. (See uotes 108 and 
109, p. 114 to 119. See also Pauli v. Mackey, 3 Watts, 110, 124. Willis v. Dun, 1 
Wright, 133, 4. Cleverly v. M’Cullough, 2 Hill, 445.) One who sold his stock in a 
turnpike company with a guaranty that it should bring the par price, was held incompe- 
tent as a witness for the company. (Grayble v. York, &c. Co., 10 Serg. & Rawle, 269.) 
In assumpsit as sail maker against a prize agent, for the plaintiff’s share in the pro- 
ceeds of a captured vessel ; the captain was held competent for the defendant to re- 
duce the amount of the plaintiff’s recovery to the share of a common sailor ; inas- 
much as the captain’s share was fixed by act of congress. (Murray v. Wilson, 1 
Binn. 531, 533.) The witness had retained and agreed to pay the plaintiff’s attorney, 
and had a promise of the plaintiff that the avails of the suit should be applied to 
discharge his debt against the plaintiff. He was excluded for the last rea- 
son. (Benedict v. Brownson, Kirb. 70.) Quire, whether the first, viz. liabili* 
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ty to the attorney, was not the true ground, (Bell v. Smith, 7 Dowl. & Byland, 846 ; 
5 Barn. & Cress, 188, S. C.,) and whether the reason given was more than an interest 
in the question. (Ante, note 109, p. 119.) In trover by an executor, lor a conver- 
sion subsequent to his testator’s death, a legatee was held a competent witness for the 
plaintiff, on the ground that it appeared that the recovery was not necessary to render 
the estate adequate to the payment of his legacy. (Carlisle v. Burley, 8 Greenl. 250. 
See Richardson v. Freeman, 6 Greenl. 57.) Though the witness offered for the 
plaintiff have a promise from him that the money recovered shall he paid to the wit- 
ness for a debt due him by the plaintiff, yet the witness is competent for the plaintiff. 
(Seaver v. Bradley, 6 Greenl. 60.) There must be an assignment of the fund to be 
recovered, to the witness, or something equivalent, as an order on the attorney to pay 
the witness, &, c. in order to disqualify him. (Seaver v. Bradley, 6 Greenl. 63, 4, per 
Mellen, C. J. and the cases there cited. Ante, note 109, p. 119, S. P.) In trover or 
trespass by the bailee against a stranger, the bailor is not competent for the plaintiff; 
because the bailee recovers the value beyond his own interest for the use of the bailor, 
thus creating a fund for his benefit, unless indeed the property tortiously taken by 
the defendant has been returned to the plaintiff (Chestney v. St. Clair, 1 N. Hamp. 
Rep. 199, 190.) A paid legatee, who was released by the executor, was held in- 
competent for him at the suit of a creditor, the will providing that the legacy should 
abate, if the assets proved insufficient. (Hedges’ ex’rs v. Boyle, 2 Halst. 68.) It 
was said the creditors still had a lien on the subject of the legacy iu the legatee’s 
hands. It was a specific legacy. It was also added that the record would be evidence 
against the legatee. (Id. 70, 1.) In the same case, for the reason that debts would be 
a lien on the land, devisees of a contingent remainder in land were excluded as wit- 
nesses to defeat the recovery against the executor. In debt against the administra- 
trix of one of two joint obligors, the widow and distributee of the other was held 
to be a competent witness for the defendant. The court said, if interested at all, it 
was in favor of' the plaintiff. (Braxton’s adm’x v. Hilyard, 2 Munf. 49, 52.) In debt 
on an administration bond, a distributee is incompetent for the plaintiff. He is him- 
self the real plaintiff. (Ordinary, &c. v. Bracey, 2 Bay, 542.) In assumpsit against 
the defendant as executor de son tort, a distributee was held inadmissible as a witness 
for the plaintiff. (Anderson v. Primrose, Dudley, 216.) A creditor of A., the latter 
having assigned for the benefit of his creditors generally, is not a competent witness 
to impeach a claim which is adverse to the assignment. (Bates v. Coe, 10 Conn. Rep. 
280.) Where, in an action on an administration bond by the state founded on the 
alleged fact, that there is no next of kin within such a degree of consanguinity to the 
intestate as to he entitled to the residuum, B. who claimed to be such next of kin, was 
held an incompetent witness for the defendant to prove that fact. (State v. Green- 
well, 4 Gill. & John. 407.) The husband of a distributee was held incompetent as a 
witness for the estate of the intestate, (Caperton v. Callison, 1 J. J. Marsh. 396, 7 ;) 
and this, though his wife lived and dealt separately, and each was under bonds not to 
interfere with the property of the other. (Terry v. Belcher, 1 Bail. 568.) The 
creditor of an insolvent was held incompetent to testily in favor of his assignees in a 
suit by them to recover a debt. (Cleverly v. M’Cullough, 2 Hill, 445.) So of one 
who was held out as a partner of the insolvent, [bankrupt,] for a recovery would 
diminish his liability to creditors, by increasing the fund of the bankrupt partner. 
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(Holland v. Reeves, 7 Carr, tt Payne, 86. See also Bank of Alabama v. M’Dade, 4 
Porter, 252.) In trover, for property claimed by the defendant as executor, a legatee 
was held incompetent for him. Semi, from the opinion of the court, he was a residu- 
ary legatee. (Dimond v. M’Dowel), 7 Watts, 510, 512.) 

The main difference between the cases lies in what shall be deemed proof of such a 
direct and certain interest as to disqualify the witness. Some cases hold him at once 
disqualified ; and do not stop to inquire into the state of the fund in the first instance, 
as whether it would be solvent or sufficient actually to benefit the witness by its in- 
crease, or injure him by diminution. (See cases at note 108, p. 114 to 119, passim. 
M’Kinney’s ex’rs v. M’Kinney’s adm’rs, 2 Stew. Rep. 17. Hillhouse v. Smith, 5 
Day, 482, 438, per Mitchell, Ch. J. M’Kinney, J., in Finks v. English, 8 Blackf. 
139.) Others demand an inquiry into the state of the fund in the first instance, 
with proof that the increase or diminution will, in fact, be material to the witness. 
(Barclay’s assignees v. Carson, 2 Hayw. 243. Leary’s ex’rs. v. Littlejohn, 1 Murph. 
406. Boyer v. Kendall, 14 Serg. & Rawle, 178. Youst v. Martin, 3 Serg. & Rawle, 
427. Edgell v. Bennett, 7 Verm. Rep. 534, 6.) And others require, that if the fund 
can be in truth no. probable benefit to the witness, this should be proved by the party 
producing him. (See cases in note 108, p. 114 to 119, passim. Morris’ adm’r v. 
Bills, 1 Wright, 343, and see Williams v. Baldwin, 7 Yerm. Rep. 503.) 

A creditor of the estate was held competent for the administrator plaintiff, because 
it did not appear affirmatively that he would be benefitted by the recovery, it not 
being shown that the estate was otherwise insolvent. (Boyer v. Kendall, 14 Serg. 
& Rawle, 178. Youst v. Martin, 3 id. 427, S. P.) The competency of the creditor 
is laid down by these cases almost as unqualifiedly as in Noel v. Davis, supra. So 
of a specific legatee. (Leary’s ex’rs v. Littlejohn, 1 Murph. 406. Torrence v. Gra- 
ham, 1 Dev. & Bat. 284, 6.) 

Note 1 16, p. 125 ; Note 126, p. 139 ; Note 237, p. 253 ; Note 240, p. 254 . — Of a 
corporator as a witness for his corporation. 

By a decided balance of the cases stated in the notes last above cited, it will be per- 
ceived that a corporator of a state, county, town, village, or other corporation formed 
for municipal purposes, is a competent witness in behalf of his corporation, in respect 
to corporate claims, or liabilities of all kinds, if he have no personal interest beyond 
that of a corporator. The rule is well expressed, with its principle, in Willcock on 
Municipal Corporations, p. 146, § 350; and see per Walworth, C. in the matter of 
Kip, 1 Paige, 601, 613. The doctrine has been applied, by the following cases, to 
the corporator of a town : Canning v. Pinkam, 1 N. Hamp. Rep. 353, Smith ▼. 
Barber, 1 Root, 207, 8, Eustis v. Parker, 1 N. Hamp. Rep. 273, which refers to and 
considers numerous English and American cases; to an inhabitant of an incorporated 
village, (Trustees of Watertown v. Cowen, 4 Paige, 510, 518;) again, to a corpo- 
rator of a town, (Orange v. Springfield, 1 South. 186, Schenck v. Corshen County 
Collector, 1 Coxe, 189, Fuller v. Hampton, 5 Conn. Rep. 416, Pond q. t. v. Sage, 1 
D. Chipm. 250, Mayor and Aldermen of Jonesboro’ v. M’Kee, 2 Yerg. 167, Doe, ex 
dem. Jackson, v. Commissioners of Hillsborough, 1 Dev. & Batt. 177 ;) to members 
of charitable corporations, (Methodist Church v. Wood, 1 Wright, 12;) of a civil 
district charged with the support of the poor, (State v. Davidson, 1 Bait. 35;) to 
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inhabitants of a county, (Board of Justices of Burlington v. Fennimore, late county 
collector, 1 Coxe, 190;) to the inhabitants of a city, (Mayor, &c. v. Wright, 2 
Porter, 230, Maysville v. Shutz, 3 Dana, 10, Van Wormer v. The Mayor, &c. of 
Albany, 15 Wend. 262;) and to corporators of parishes and school districts, (Con- 
gregational Society, 8lc. v. Perry, 6 N. Ha rap. Rep. 164.) The contrary doctrine 
was formerly held in Vermont. (Chester v. Rockingham, Brayt. 239.) 

In consequence of the doctrine being left questionable by the cases at common law, 
as in Pennsylvania, (Commonwealth v. Keighler, Whart. Dig. 330, pi. 710, 2d ed.. 
Commonwealth v. Baird, 4 Serg. & Rawle, 141,) it is sometimes declared by statute. 
(Thornbury v. Directors of the Poor, &c. 12 Serg. & Rawle, 110. M’Farland v. 
Commissioners of Moyamensing, 12 Serg. Sl Rawle, 297. Van Wormer v. The 
Mayor, & c. of Albany, 15 Wend. 262, 263. 1 R. S. 376, 2d ed. § 4. Doe, ex dem. 
Higgs, v. Cockell, 6 Carr. & Payne, 525.) 

In an action by a road commissioner, in his own name, on a bond lor work given 
to his predecessor, the latter was held a competent witness for the plaintiff. (Cox v. 
Way, 3 Blackf. 143, 145.) 

The general result of the cases is well expressed by the sup. court of Ohio, in 
Methodist Episcopal Church of Cincinnati v. Wood, (5 Ham. 583, 4.) “ In cases 
where corporations of a public nature , comprehending the divisions of the slate, or 
institutions for charitable or pious purposes, such as counties, towns, school districts, 
religious or charitable societies, are parties to the record, or interested, the members 
of the corporation, having no individual iuterest, are competent witnesses.” And 
see per Hitchcock, J. in Mayor, &,c. v. Wright, 2 Porter, 235. Those ad- 
judged cases which present any difficulty in reaching this result, are well consider- 
ed by Johnson, J. in State v. Davidson, (1 Bail. 35, 36 to 38.) See also Lancum v. 
Lovell, 9 Bing. 465, though the English cases are by no means to be - considered as 
going the length of the above doctrine. Rated inhabitants or members of municipal 
corporations, are still excluded there independently of certain statutes. (Tothill v. 
Hooper, 1 Mood. &. Rob. 392. Oxenden v. Palmer, 2 Barn. &, Adolph. 236. Rex 
v. Bishop Auckland, 1 Adolp. & Ellis, 744. Davis v. Morgan, 1 Tyrwh. 457.) They 
are, as heretofore, admissible if not actually rated; but merely liable to be so. (Per 
Bayley, J. in Marsdcn v. Stansfield, 7 Barn. & Cress. 815. Doe, ex dem. Hobbs, v. 
Cockell, 4 Adolph. & Ellis, 478.) 

If the corporation be for private purposes, as a bank, turnpike company, &c. (Rob- 
ertson, C. J. in Maysville v. Shultz, 3 Dana, 13, 14, Methodist Church v. Wood, 1 
Wright, 12,) or the corporator be offered to establish some private right, beneficial 
to himself, he is incompetent in behalf of his corporation. (See the cases in the same 
notes above cited, passim. Per cur. in Eustis v. Pinkam, 1 N. Hamp. Rep. 275. Wil- 
liams, J. in Mayor, &c. v. Jonesboro 5 , 2 Yerg. 167, 169.) This doctrine was applied 
to the corporator of a turnpike company, though he had sold his stock ; for he had 
guaranteed that it should bring the par price to the vendee. (Grayble v. York, &c. 
Co. 10 Serg. & Rawle, 269.) It was held generally applicable to the stockholder of a 
bank, though held that he might be sworn to prove himself the past or present de- 
pository of the corporate muniments. (Union Bank, Sic. v. Ridgeley, 1 Harr. &. 
Gill, 324, 408.) So the rule is applicable to the incorporated society of Shakers ; for 
whom the deacons are trustees. Yet to disqualify a member, the act in respect to 
which he is called to testify must have been performed by them as trustees. And in 
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a case where they are sued as sureties for one member of the society for her private 
debt, another may be a witness for them. (Richardson ▼. Freeman, 6 Green!. 57, 
58, 9.) A mere trustee of a savings bank, not being either a stockholder or depositor, 
was held a competent witness for the institution. (Middletown Savings Bank v. 
Bates, 11 Conn. Rep. 519.) But the trustee and corporator of a private incorporation 
for embanking meadows, was held incompetent for the plaintiffs in an action to re* 
cover an assessment. (Crozer v. Leland, 4 Whart. 12.) 

The result of the cases, as to the competency of private corporators, is well sum- 
med up by the supreme court of Ohio in Methodist Church of Cincinnati % v. Wood, 
supra. “ Where corporations of a private nature instituted for special purposes and 
private emolument,' such as banks, insurance, turnpike and canal companies, bring 
suit, the interest of the corporators is direct, and they are incompetent to testify in 
support of their claim.” Of course, it is the same where the corporation is a de- 
fendant. 

Note 1 17, p. 126. Of the competency of a wi tneu whose interest is equal between the 
parties ; and instances in which it has been hotden , or denied to be equal. 

That the witness is not incompetent where his interest is equal between the parties, 
see note 117, p. 126. (Harwood v. Murphy, 9 Halst. 215. Wright v. Nichols, 1 
Bibb, 298. Reed v. McGrew, 1 Wright, 105. Potter v. Burd, 4 Watts, 15, 20. 
Benedict v. Hecox, 18 Wend. 490, 508. Fancourt v. Bull, I Bing. N. C. 681. Woods 
v. Skinner, 6 Paige, 76.) Other cases of balanced interest are the following. In 
ejectment between two claimants by deed with general warranty from A., his widow 
was held competent for either. (Brindle v. Mcllvaine, 10 Serg. & Rawle, 282.) In 
trover by the assignees of the witness, in trust to pay his debts, and return the surplus, 
against his creditor who claims to hold the goods in virtue of a lien for his debt, the 
witness is competent for either party. (Jacoby v. Laussatt, 6 Serg. & Rawle, 300.) 
How far the doctrine that a complete remedy ever shall work a balance will be carried, 
is doubtful. It is of modern origin ; and has been denied by the older cases. (See per 
Mills, J. in Shelby v. Smith’s heirs, 2 A. K. Marsh. 507. But see several cases, infra, 
in this note.) Thus the witness received payment for land from the defendant in 
ejectment, by a note endorsed by A., under an agreement that, if the defendant failed 
in his defence, the witness should refund, and look to A. for the money ; though the 
latter was perfectly able to pay, yet the witness was held incompetent for the defend- 
ant (Owen v. Mann, 2 Day, 399.) The reasoning of the court, (p. 403 to 405,) is 
certainly very strong, on authority, against the whole doctrine. Though the witness’ 
interest be balanced as to the principal sum in question, yet if he be liable to the party 
offering him, for costs, and not to the other, this destroys the balance, and renders him 
incompetent. (Beach v. Swift, 2 Conn. Rep. 269, 275. Bill v. Porter, 9 id. 23, 29. 
Barnwell v. Mitchell, 3 id. 101, 5, 6. Seymour v. Harvey, 11 id. 275.) In assump- 
sit against a ship owner, for money advanced to the master, for which he had drawn 
his bill on the defendant, the master was held competent for the latter, as being indif- 
ferently liable to either party. (Descadillas v. Harris, 8 Greenl. 298.) But see ante, 
note 106, p. 119. In assumpsit by A. against C., for goods delivered to B. on C.’s 
order, B. is a competent witness for the plaintiff (Cochran v. Dawson, 1 Miles, 27$, 
8.) The defendant, as bailiff of C., distrained and sold his tenant Brooks’ goods, and 
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paid the avails to C. Then the plaintiff sued the bailiff for the money, because Brooks 
had, prior to the distress, mortgaged the same goods to the plaintiff. Held, that 
Brooks was a competent witness for the plaintiff, as being indifferently liable to him for 
his mortgage debt, or to the landlord for the rent, according to the event of the contest. 
(O’Farrell v. Nance, 2 Hill, 484.) In one case the action being against one of two 
makers of a note, the surety, the other maker, his principal, was held to be a compe- 
tent witness for the defendant, the court saying his interest was balanced. (Free- 
man’s Bank v. Rollins, 1 Shepl. 202, 205.) But quere, for he would be liable to the 
surety for costs. See the text, p. 62, andante, note 107, p. 118; also note 103, p. 
110, 111, and note 118, p. 133. In Perryman v. Steggall, 5 Car. &. Payne, 197, the 
method directed by Gaselee, J. was for the surety to release the principal from the 
costs only . One sells goods with warranty to both parties]; he is a competent witness 
for either. (Jones v. Park, 1 Stew. Rep. 419.) And so of a mortgage of the goods 
forfeited to one party, and a sale to the other; for if the vendee recover, the witness 
will be liable to the mortgagee for the value. (Butler v. Tufts, 1 Shepl. 302.) Al- 
though, in an action against one of two alleged joint debtors, the one not sued is in- 
competent for the plaintiff, as a witness to charge the defendant, yet where the latter 
has agreed with the witness to pay the whole debt, this creates a balance, in respect 
to the witness’ remedy over. (Nelson, J. in Gregory v. Dodge, 14 Wend. 602, et seq. 
as explained by him in Lake v. Aubom, 17 Wend. 19.) Preponderance of difficulty is 
not received to determine the balance either in England, or in this country. (Id. p. 
605. 4 Paige, 557, S. C.) In this last, the case, as considered, was, that two per- 
sons only filed a bill to account, the defendants insisting that A. was the complainant’s 
partner, and introducing a set-off against all three. Held, that A.’s interest stood 
equal between the parties; and so he was a competent witness for the defendants. 
In replevin, the plaintiff claimed by sale from W., who swore that he had bought the 
goods of the defendant, but had not paid for them. W. was received as a witness 
for the plaintiff, and Weston, J. who delivered the opinion of the court, said he was 
competent for either party, being liable to the plaintiff on his warranty, or to the de- 
fendant for the price, accordingly as the plaintiff or defendant should fail in the suit. 
(Eldridge v. Wadleigh, 3 Fairf. 371.) We have seen that one who sells with warran- 
ty to each party, is indifferent between them; and it was held that the equipoise is not 
destroyed by the circumstance that the witness has specially indemnified one of the 
parties, by giving security. He is still a competent witness for that party. (Jones v. 
Park, 1 Stew. Rep. 419.) In a suit against sureties, the principal was offered as a 
witness for them ; and Gaselee, J. directed him to be released from the costs only ; 
and then held him to be competent. (Perryman v. Steggall, 5 Car. &, Payne, 197.) 
In detinue for slaves, by the mortgagee against the vendee of the mortgagor, the latter 
was held a competent witness for the plaintiff. (Miller v. Dillon, 2 Monroe, 73.) 
We adverted above to the question, whether a remedy over, though clear, and against 
one perfectly solvent for what the witness is to lose by a determination against the party 
calling him, would create such an equality of interest as to save or restore his competency. 
On this, we have already seen, the cases are conflicting. Walworth, Ch. expressed a 
doubt of this in Brown v. Lynch, 1 Paige, 147, 157. For his competency, see ante, note 
117, p. 130, 131, and cases there cited. Also note 118, p. 131. Gregory v. Dodge, 14 
Wend. 593, as explained by Nelson, C. J. in 17 Wend. 19. Lake v. Auborn, 17 
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Wend. 18. Against it, several cases cited in note 107, p. 118, note 117, p. 131, and 
note 103, p. 110. Shelby v. Smith’s heirs, 3 A. K. Marsh. 504, 507. Whitehouse 
v. Atkinson, 3 Car. & Payne, 344. The question is very fully examined in Owen v. 
Mann, supra. And see Saffold, J. in Kennon v. McRea, 3 Porter, 393, 4 ; also Ken- 
dall v. Field, 3 Shepl. 30, 33 ; Schillinger v. McCann, 6 Greenl. 364, and Allen v. 
Hawks, 13 Pick. 79. 85. There seems to be little or no difference in the cases that 
funds in hand, of the witness, or a deposit of a sum of money with him equal to his 
liability, will restore his competency. Ante, note 117, p. 131, note 359, p. 365. And 
in a lstte case in the court of errors, N. Y., it was held that where one of several sure- 
ties pays the whole, and sues the principal, the other surety is a competent witness lor 
the plaintiff; for, if he fail, and the witness be made liable for part, he still has a rem- 
edy over against the principal. (Benedict v. Hecox, 18 Wend. 490, 503, reasoning of 
Paige, senator, on which the case turned.) 

It will have been observed by the learned reader, that the principle of this last case, 
if carried out to its full extent, will subvert those cases which hold that a surety, not 
sued, is incompetent as a witness for his principal. See ante, note 107, p. 113, with 
several parts of this supplement, and Leeds v. Leeds, 13 Conn. Rep. 176. 

The same principle will also subvert the rule excluding special bail and other judi- 
cial sureties; see ante, note 370, p. 371, and several parts of this supplement; for, 
in all, there is a remedy over. So of many other cases, as parties to bills and notes, 
joint debtors not sued, &c. &c. See ante, note 117, p. 130, 1, and several parts of this 
supplement. * 

The principle will also very much enlarge the means of restoring competency by 
counter security, &c. 

Note 1 18, p. 131. — Of the competency, in respect to interest , of a party toabiUof ex- . 
change or promissory note , as a witness tit a suit between other parties to the same 
paper. 

The extent to which one party to a bill or note is received as a witness between 
others, was considered ante, note 118, p. 131. It was there seen that the courts are 
not consistent in their decisions. As a general rule he is, in England, a competent 
witness, for he is equally liable, let the suit terminate as it will, and for nothing beyond 
the face oflhe paper; not for costs, unless the party lor whom he is called became a 
party for his accommodation, or he has otherwise made himself liable by some special 
undertaking. The American cases mostly come short of that, especially as to the 
competency of a drawer or endorser, for a subsequent holder. We are inclined to 
believe, however, that there is a tendency to the adoption of the English rule. True, 
the holder, by a recovery and satisfaction , discharges the drawer or endorser; but the 
same thing may be said as between a plaintiff in tort and the joint wrong doer of the 
defendant. Yet he is competent for the plaintiff, because non constat , that the plain- 
tiff will proceed to obtain satisfaction. He is held competent in England, even though 
the mere recovery will be a bar in his favor. (Abbott, C. J. in Blacket v. Weir, 5 
Barn. 3c Cress. 385. Hall v. Curzon, 9 id. 646. Ashurst, J. in Walton v. Shelly, 1 
T. R. 301, 3. And see ante, note 84, p. 86 ; note 85, p. 91, in connection with p. 47 and 8 
of the text. Wilde, J. in Eastman v. Winship, 14 Pick. 47.) In case of the drawer 
or endorser, too, beside the verdict in favor of which he is called to testify being no 
Vol. !.• 194 
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bar, he usually has a remedy over. 1 Saund. onPJ. & Ev. SI 5, 16, who speaks of the 
remedy over as one reason. This was commented upon and repudiated as unsound 
by Saffold, C. J. in Kennon v. M’Rea, 2 Porter, 393, 4. He added alp. 399, that the 
endorser, on the holder recovering, would probably (and of this there seems to be do 
doubt, Geoghegan v. Reid, infra,) be entitled to all the benefits of the judgment by 
right of cession or subrogation. The witness was therefore held to be incompetent. 
The question was much and ably discussed in Reid v. Geoghegan, 1 Miles, 204, 5,6, 
(district court of Philadelphia,) where the English rule was adopted. But the judg- 
ment was reversed on error, by the supreme court, who also weut much on the 
ground that the witness was aiding to obtain a judgment to which he was entitled by 
right of subrogation or substitution. (Geoghegan v. Reid, 2 Whart. 152,4.) The 
rule as laid down by Chief Justice Saffold in Kennon v. M’Rea, supra, is, that “ an 
endorser of a note or bill is incompetent, in respect to his interest, as a witness in favor 
of a subsequent endorsee, to charge any parly to the instrument whose liability is 
anterior to his own.” It is not to be denied that he concludes according to the general 
current of American cases directly upon the point. They certainly either decide or 
assume that neither a drawer of a bill, nor a prior endorser of a bill or note, is compe- 
tent for the holder, in an action against any other party, without a release or other 
discharge. (Carroll v. Meeks, 3 Porter, 226. Geoghegan v. Reid, 2 Whart. 152. 
Juniata Bank v. Brown, 5 Serg. & Rawle, 226, 232. Cropper v. Nelson, 3 \N ash. 
C. C. Rep. 125. Cowles v. Harts, 3 Conn. Rep. 516. Brown v. Vance’s ex’rs, 2 
Monroe, 137. Duncan v. Pindell, 4 Bibb, 330. Per Mellen, C. J. in Pingree v. War- 
ren, 6 Greenl. 457, 459. Murray v. Marsh, 2 Hayw. 290. Billingsly v. Knight, 2 
Tayl. 103.) And this was held to be especially so where the witness had transferred 
the note in payment of a precedent debt to the plaintiff; for, on failure of the suit, the 
debt would revive. (M’Ginn v. Holmes, 2 Waits, 121. And see Watson’s ex’re v. 
McLaren, 19 Wend. 562, per Covven, J.) What we mean, therefore, in speaking of 
a contrary tendency is, that a multitude of other cases contain principles which, 
applied to the drawer or endorser, would bring him within the English rule. Some of 
these we have just noticed, especially the principle which receives one joint wrongdoer 
to testify against another, though the recovery may discharge the witness. This prin- 
ciple was expressly adopted in Massachusetts, in Eastman v.W' inship, stated infra ;and 
applied to a party whose name was upon a promissory note ; the court thus. going the 
whole length of the English rule. (Vid. 14 Pick. 47.) And see W inship v. The 
U. S. Bank, 5 Pet. 529, where a like question was argued, but the court were divided. 
No case pretends that the verdict in the pending cause can be used as evidence 
for or against the witness; and, with deference, we do not see the force of the 
argument against competency in Pennsylvania and Alabama, arising from the right 
of subrogation. The right certainly exists, and we have no doubt that it should uni- 
versally be enforced by rule, as in Pennsylvania. (Burns v. The Huntington Bank, 1 
Pennsylv. Rep. 395. Per Sergeant, J. in Geoghegan v. Reid, 2 Whart. 154.) This, 
however, would not be done till the drawer or endorser should have paid the holder 
the principal, interest and costs. It is merely facilitating the witness’ remedy over, 
and thus rendering the balance of interest more complete. Nothing is directly and 
certainly gained or saved by the witness’ testimony. All is contingent. If the force 
of a remedy over be denied as creating a balance, we answer that it has been recog - 
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nized by many cases, (ante, note 118. p. 181, 2,) and some very recent ones. (Lake 
v. A u born, 17 Wendell, 18, citing and explaining Gregory v. Dodge, 14 Wend. 598, 
but doubted in Allen v. Hawks, 13 Pick. 79, 85.) Saffold, J. admits, in Kennon v. 
M’Rea, supra, that it is recognized iu England. The admissibility of the witness may 
be maintained independent of this principle ; but if this be considered available, facili- 
tated as it is, in operation, by a prompt subrogation, the argument seems to be com- 
plete. (See per Cowen, J. mi Commercial Bank of Albany v. Hughes, 17 Wend. 97 ; 
Descadillas v. Harris, 8 Greenl. 298.) 

Taking the cases for law which proceed upon the least comprehensive ground of 
competency, still a party to the paper is recognized as a very common resource for tes- 
timony. The objection does not apply to an endorser subsequent to the plaintiff. 
(Per Saffold, Ch. J. in Kennon v. M’Rea, 2 Porter, 398. Lonsdale v. Brown, 3 
Wash. C. C. Rep. 404, 5. Aud see Wendell v. George, R. M. Charlt. 51.) And so 
of a prior endorser, who endorses “ without recourse ;” (Cowles v. Harts, 8 Conn. Rep. 
516; Billingsly v. Knight, 2 Taylor, 103; Per Saflold, J. in Kennon v. M’Rea, su- 
pra ; How v. Thompson, 2 Pairf. 152;) or at his own risk ; (Watson’s ex’rs v. Mc- 
Laren, 19 Wend. 557, 561 ;) or has been released or otherwise discharged by the 
holder. (Duncan v. Pindell, 4 Bibb, 330. Juniata Bank, &c. v. Brown, 5 Serg. & 
Rawle, 226.) And without being discharged, he was held competent to repel a claim 
of set-off, which the defendant had interposed as valid against the witness while he was 
holder. Here he was received on the ground of a balanced interest. (Zeigler v. Gray, 
12 Serg. & Rawle, 42, 3, 4.) 

In an action by the holder against the acceptor or maker, the drawer or any endor- 
ser isa competent witness for the defendant. (Spring v. Lovett, 11 Pick. 417. Stone 
v. Vance, 6 Ham. 246. Adams v. Carver, 6 Greenl. 390,894.) But not if the maker 
signed for the endorser’s accommodation, especially if he be called to 9how a payment 
made by him to the holder, even though he may not have been charged by demand 
and notice, for he is liable without (Let son v. Dunham, 2 Green’s Rep. 807, 810.) 
The courts in Pennsylvania, however, exclude the drawer and endorser in such case, 
though they admit that the exclusion is contrary to the English and American cases 
generally. (Elias v. Teill, 1 Miles, 272.) He was rejected in this case on the positive 
authority in that state of Sterling v. Marietta, 8tc. Trading Co. 11 Serg. &. Rawle, 
179, and Rhodes v. Lent, 3 Watts, 365. 

But all the cases roust be taken with the qualification that the party who calls the 
witness did not "become a party for the witness’ accommodation. If he did, the wit- 
ness being liable over to him, not only for the principal but for costs, is incompetent 
without a release, of the costs at least. The case stands on the footing of a surety 
calling his principal. (Cowles v. Wilcox, 4 Day, 108. Haig v. Newton, 1 Rep. Const. 
Court, 423, 432, in connection with Chur v. Keckeley, 1 Bail. 479, 481.) These were 
cases of holder against endorser, the maker being offered as a witness for the latter. 
The witness would clearly have been competent, independent of the fact that the de- 
fendant endorsed as his surety; (see also Letson v. Dunham, supra, and Watson v. 
Minchin, infra;) and he is generally, in such case, equally a witness for the plaintiff, 
even to show that a blank left by mistake was filled up by the witness according to the 
intent of the parties. (Boyd v. Brotherson, 10 Wend. 93.) 

In an action by an endorsee against W., on two notes, one made by W. and en- 
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dorsed bv J., and the other made by J. and endorsed by W., J. was held to be a 
competent witness lor the plaintiff, though W. had released him. (Eastman v. Win- 
ship, 14 Pick. 44, 47, 8.) In one case, it was held that, in an actitfh by the holder 
against the surety alone, a co-maker with his principal, that the latter was a compe- 
tent witness for the defendant, on the ground that his interest was balanced. (Free- 
man’s Bank v. Rollins, 1 Shepl. 202, 205.) Quere. See ante, note 103, p. 110, 11, and 
note 118, p. 133. In a like case he was released. (Harman v. Arthur, 1 Bail. 83.) 
See also several cases in point, in note 107, p. 113, in connection with the text, p. 62. 
In a like case, Gaselee, J. directed the defendant to release the witness from all claim 
for costs. (Perryman v. Steggall, 5 Carr. 8c Payne, 197.) 

In suits by endorsees against endorsers of notes, the maker is of course a competent 
witness for either party ; (Venning v. Shuttleworth, Bayley on Bills, 536, 5th ed. ; 
Levy v. Essex, Chit, on Bills, 413,7th ed.;) and in Watson v. Minchin, Jones’ Exch. 
Rep. (Irish) 583, lie was held competent in an action by the endorsee against the en- 
dorser, to prove that the note was given for the defendant’s accommodation ; and that 
so he was not entitled to notice of its dishonor. A partner who had signed a note in 
the partnership name, his copartner being sued alone, was held competent lor the de- 
fendant, to prove that the note was given on a consideration for his own exclusive 
benefit, with notice to the plaintiff of that fact. (Roberts v. Mills, 2 Harr. & Gill, 98.) 
In assumpsit by the holder of a bill against the drawer, an endorser is a competent 
witness for the defendant. (Wendell v. George, R. M Charlt. 51.) In assumpsit by 
'he holder against the maker, on a note payable to A. or hearer, and by him endorsed 
to B., but declared on as delivered directly from the payee to the plaintiff, the court 
said that if B. had delivered back the note to A. and he had then delivered it to the 
plaintiff, B. would have been a competent witness for the plaintiff. (Caroll v. Meeks, 
3 Porter, 226, 230.) 

Note 118, p. 133; Notes 122 to 129, p. 134 to 142. — When a party may he a wit- 
ness in his own cause. 

In general, neither a party in interest, nor a party merely nominal, can either be 
received as a witness in his own lavor, nor in favor of others on the same side, nor 
compelled to testify against himself, or against others on the same side. But 
many exceptions have been made by the courts of law ; and still more by courts of 
equity, sometimes where the party proposed as a witness is interested, at others where 
he is either free from interest, in the same sense with any other witness, or where his 
interest is removed at the trial. In this supplement we shall consider most of the addi- 
tional cases respecting his restoration to competency, which in some 6tates has be- 
come as common an expedient, as a similar restoration of other witnesses. The 
general doctrine that a party nominal or real is incompetent, with some of its qualifi- 
cations, was considered ante, notes 122 to 129, p. 134 to 142, to which may be added 
several cases not there cited. (Higdon’s heirs v. Higdon’s devisees, 6 J. J. Marsh. 53. 
Duncan J. in Gebhardt v. Shindle, 15 Serg. & Rawle, 239. Bullard, J. in Gravier’s 
curator v. Cullion, 1 1 Lou. Rep. (Curry) 276. Bill v. Scott, Kirby, 62. Hawkins 
v. Hawkins, 2 North Car. Law Repos. 627. Williams v. Beard, 3 Dana, 158. Levy 
v. Burley, 2 Suinn. 355,61. Scott v. Lloyd, 12 Pet. 145, 149. Bradley v. Root, 5 
Paige, 638, 9. Norton v. Woods, 5 Paige, 249. Jones v. Bullock, 2 Dev. Eq. Rep. 
638, 9. Davis v. Morgan, 1 Tyrwh. 457. 1 Crompt. & Jerv. 87.) 
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The doctrine extends to a procbein amy. (Ante, note 138, p. 135. Sproule V. 
Botts, 5 J. J. Marsh. 162, 3.) 

The courts in Pennsylvania are very liberal in allowing the restoration of the com- 
petency of a party to the record. But his interest must be fully extinguished. An 
executor plaintiff in trover, on his own possession, was excluded, though he offered to 
pay all past costs, and to deposit what the court should think sufficient to cover the 
residue ; for the costs may be recovered back. In this case they were not paid and 
relinquished absolutely. Beside, he did not release his right to commissions. (Geb- 
hardt v. Shindle, 15 Serg. 8t Rawle, 235, 9, and 240.) So generally of an executor 
plaintiff, though he sue in mere right of the intestate. (Cochran v. Cochran, 1 

Yea tea, 134. Anderson v. Ne$ 11 Serg. 8c Rawle, 206.) An executor or adminis- 

trator defendant cannot be rendered competent, as if he were plaintiff, by paying 
costs, releasing, &c. ; for the verdictis evidence to charge him in various ways, e. g. 
for a devastavit, and this especially if he has admitted assets by his plea. (Conrad v. 
Keyser, 7 Serg. 8c Rawle, 370, 1. See also per Duncan, J. in Wood v. Ludwig, 5 

Serg. 8c Rawle, 447.) A fortiori without a release, 8cc. (Dehuff v. Turbett, 3 

Yeates, 157. Sinks v. English, 3 Blackf. 138.) A garnishee in a foreign attachment, 
being liable for costs, if he contest the plaintiff’s claim, is not a competent witness 
against the plaintiff, even though he pay the debt due from him into court (Wood 
v. Ludwig, 5 Serg. 8c Rawle, 446, 7.) A party defendant sued with others as a part- 
ner, is not competent for the plaintiff, to prove the partnership, tliough willing to be 
sworn; for his testimony discharges himself for so muth as he throws upon the other 
defendants. (Miller v. McClenachan, 1 Yeates, 144.) One of several defendants in 
chancery, conveyed all his interest pendente toe, taking an indemnity from his grantee 
against the costs in the cause, and was then offered as a witness for the defendants; 
but was held incompetent. (Shelby v. Smith’s heirs, 2 A. K. Marsh. 504, 507.) 
W 7 here a judgment confessed was opened, at the instance of junior judgment credi- 
tors, and a trial awarded, the defendant was held admissible for either party. (Sum- 
mer v. Summer, 1 W alts, 303.) In debt by a vendor against both his vendee and 
the assignee of the latter, brought in on notice as a terre-tenant, in order to fix him 
with the original purchase money as being an equitable lien on the land, the defendant, 
the vendee, was held incompetent for the plaintiff, because, though a defendant, and in 
that sense a witness against himself, yet he might throw the whole upon his assignee, 
who, it appeared, had no remedy over. (Loog v. Long, 1 Watts, 265, 270.) In a 
case in Pennsylvania, it was held that one defendant was inadmissible for the other, 
the plaintiff objecting, even though his interest in amount were against the party call- 
ing him, and in favor of tlie plaintiff. The astion was ejectment (Lies v. Stub, 6 
Watts, 48, 51.) The court say no such interest could countervail the immediate one 
which he had to testify in his own favor. (Id. 5i.) In such case, though he disclaim 
and abandon the possession, and all costs be paid to the time of disclaimer, he is still 
liable to a suit for mesne profits, in which the record will be evidence against him. 
Therefore he is not competent for his co-defendant. (Stub v. Leis, 7 Watts, 43.) 
In Connecticut , it has recently been held, after much consideration, by the supreme 
court of errors, that a nominal plaintiff being willing to testify, was admissible for tbe 
defendant, although the real plaintiff the assignee, objected. (Johnson v. Blackman, 
11 Conn. Rep. 342, 6.) So of a real plaintiff, not named as such, e. g. a lessor in 
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ejectment, may, if he will, be reeceived, and testify for the defendant, the other lessors 
objecting. (Stanberry’s lessee v. Nelson, 1 Wright, 766. Ohio.) But he cannot be 
compelled. (Id.) And such is the general rule in regard to a real or nominal party 
plaintiff or defendant, not being interested to testify in favor of the opposite party. 
And if he be willing, the right to object does not lie with any nominal or real party on 
the same side. (Per White, J. in Whatley v. Johnson, 1 Stew. Rep. 489, 9. Prew- 
ett v. Marsh, 1 Stew. & Port. 17, 18, 19. Owings v. Henderson, 5 Gill &, John. 134, 
146. Albers v. Wilkinson, 6 Gill & John. 358. Hain v. Martin, 5 Watts, 179,80. Gra- 
vier’s curator v. Cullion, 11 Lou. Rep. (Curry) 269, 276.) See ante, note 122, p. 136.) 

The rule is about the same in chancery. (Douglass v. Holbert, 7 J. J. Marsh. 2. 
O’Neall, J. in Capehart v. adm’rs of Huey, 1 Hill’s Ch. Rep. 408.) Even there, 
a party cannot be compelled to be a witness against himself independent of his 
answer. A decree against him cannot be founded, in whole or in part, on his tes- 
timony before an examiner. (Palmer v. Van Doren, 2 Edw. Ch. Rep. 192.) One of 
several complainants, though disinterested, cannot be a witness for the complainants. 
The only way to make him competent, is, if the nature of the proceeding will admit 
of it, to obtain an order to strike out his name as a complainant, and make him a de- 
fendant. Neither a sole nor joint complainant can be examined as a witness against 
the defendant. (Eckford v. De Kay, 6 Paige, 565.) 

The general rule we have spoken of, which receives a party in a court of law, must 
of course be understood as not extending to those courts which absolutely exclude 
parties as witnesses on the merits, irrespective of their interest. That there are several 
6uch courts, we saw by cases cited ante, note 122, p. 135, 6. Others may be added. (Page 
v. Page, 15 Pick. 368, 373. Norton v. Woods, 5 Paige, 249. Gilmore v. Bowden, 3 Fairf. 
412, 13, Kennedy v. Niles, 2 Shepl. 54. Jackson, ex dem. Titus, v. Myers, 11 
Wend. 533, 537, per Savage, C. J. And see per Shaw, Ch. J. in Columbian Manuf. 
Co. v. Dutch, 13 Pick. 127. Benjamin v. Coventry, 19 Wend. 353.) The rule, how- 
ever, seems to be undergoing a course of relaxation in Massachusetts. (Beardslee v. 
Neal, 16 Pick. 501.) In Jackson, ex dem. Titus, v. Myers, supra, the landlord of a 
defendant in ejectment was said to be a real party within the rule which would pre- 
clude the right of the plaintiff to call him. Therefore his declarations were received 
against the defendant. In Page v. Page, supra, an executor plaintiff, though indem- 
nified by his cestui que trust against costs, and though released by the defendant, was 
still held incompetent tor the latter. 

The sturdy rejection of a party, though entirely disinterested, by the courts in New- 
York, has operated to extend the jurisdiction of chancery there. In a cause by three 
persons as nominal plaintiffs, though only one was interested, tried before Coweo, 
J. at the Washington circuit, the defendant offered B., one of the plaintiffs, who 
was willing to be sworn, as a witness, against tl»e real plaintiff. The latter ob- 
jecting to this, and the witness being rejected, the chancellor sustained a bill, filed 
with the view to be relieved against the.rule; and, in his court, gave the defendant 
the benefit of the more liberal rule which prevails there. (Norton v. Woods, 5 Paige, 
249, 231.) 

If a party be, in truth, interested, all the books agree that he cannot, if objected to, 
be received in favor of his interest, even under the more liberal rules of a court of 
equity. As if he be offered in a cause wherein he has been properly made a party, and 
therefore may be subject to costs, even though he be not interested in the subject mat- 
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ter. (Ormsby’s adm’rs v. Bakewell, 7 Ham. Hep. pt 1, p. 112. Dwight v. Brown, 
9 Coon. Rep. 88.) 

, In Tennessee, the rule sanctioned by many cases in Pennsylyania, that a nominal 
plaintiff, who assigned before suit brought, is competent to prove the demand, is deni- 
ed, though there is a statute in that state expressly exempting the assignor from all 
liability for costs in such a case. (Anderson v. Bradie, 7 Yerg. 297.) 

A party may, of course, be made a competent witness by statute, either in his own 
favor, or against himself ; as to prove usury, die. (Watkins v. Watkins, 2 Stew. 
Rep. 485. Laws N, Y. seas. of 1887, p. 487, ch. 480, § 2.) And see ante, note 276, 
p. 276. 

In assumpsit, in the name of the assignor of a chose in action, for the benefit of the 
assignee, the nominal plaintiffbeing offered ass witness by the defendant, the supreme 
judicial court of Maine held him incompetent, and said, “ the common law rule is, 
that a party to the record cannot be a witness, unless in actions of tort. In no other 
case can a party to the record give evidence to go to the jury, on the m erit8 of a 
cause;” citing and relying pn some of the cases stated ante, in note 122, p. 185 and 
188, fiom the N. Y. and South Car. Rep. (Hackett v. Martin, 8 Greenl. 77, 9.) 

Not® 118, p. 133; Not® 122, p. 188. When a party or other person interested, 
is yet competent to testify as to facts , laying the foundationfor receiving secondary 
evidence. 

That a party or interested witness is competent to give evidence, preliminary to the 
introduction of secondary evidence, see note 118, p. 133, note 122, p. 138, and sev- 
eral additional cases. (Shrowdere v. Harper, 1 Harringt. 444. Schuylkill, fee. Nav- 
igation Co. v. Diffehack, 1 Yeates, 867. Woods* lessee v. Pindall, l Wright, 507. 
Drake’s adm’rs v. Vaughan, 6 J. J. Marsh. 145.) An administrator was received to 
show that the book of his intestate was a book of original entries, it appearing that 
no other evidence of that fact could be obtained. (Ash v. Patton, 8 Serg. 6c Rawle, 
300, 303.) The plaintiff, in an action to recover a lottery prize, was received to show 
the loss of the ticket; (Snyder v. Wolfley, 8 Serg. fit Rawle, 323 but npt till he had 
proved possession of the ticket in himself by other evidence, which, it was said, might; 
however, be inferred from his purchasing it. (Id. 380, 1.) A stockholder was held 
competent for his bank, to show that he was the depositary of the corporate muni- 
ments. (Union Bank, fitc. v. Ridgely, 1 Har. fit Gill, 324, 408.) In an action against 
a ba/ik, on its notes, held, that the plaintiff might himself testify 'to their loss by fire ; 
but not to their contents. (Burridge v. Geauga Bank, 1 Wright, 688.) A clerk who 
had kept the books of the plaintiff’s testator, though interested in fevor of the plain- 
tiff, was yet received to state the circumstances, in order to let in the books themselves 
as secondary evidence. (Van Horne’s ex’r v. Brady, 1 Wright, 452.) 

But this exception to the general rule, which precludes a party, does not prevail in 
Vermont, where the court refused to receive the plaintiff as a witness to prove the loss 
of a bond ; (Penfield v. Cook, l Aik. 97 ;) nor in South Carolina, where he was re- 
jected as incompetent to prove the loss of a note. (Davis v. Benbow, 9 Bail 427.) 
The court said that chancery, which posnesses the power to decree an indemnity, is 
the beat jurisdiction to be resorted to in such cates. The evil of the former practice 
in a court of law has been felt in New- York, as to negotiable paper; and power ao- 
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cordingly given to the courts of law to require an indemnity, before permitting the par- 
ty to recover, on his own oath of loss. (2 R. S. 327, 8, § 95, 6, 2d ed.) 

It was said in Drake’s adm’rs v. Vaughan, 6 J. J. Marsh. 145, that the party’s tes- 
timony of loss of a paper should be confined to such as are in his possession, or under his 
control. But of this, quere. 

Note 122, p. 134, and Note 127, p. 140. Party , or other person interested , some- 
times a witness on the merits in his own favor. 

There are two cases in Pennsylvania, in one of which the party in ejectment, and 
in another, an interested witness, were received to testify to the jury as to what were 
called collateral facts , viz. to identify a certificate of marriage, (Davis v. Houston, 2 
Yeates, 299,) and to identify the blocks cut from marked trees. (Coxe’s lessee v. 
Ewing, 4 Yeates, 429.) But the testimony of a party was denied to prove that he 
found a paper produced, in a certain place, though said, it would have been otherwise, 
if the court had required information of the place, as a warrant or preliminary to re- 
ceiving the paper in evidence. (Lodge v. Phipher, 11 Serg. & Rawle, 333, 385.) 
And to the latter point, see Union Bank &c. v. Ridgley, 1 Harr. &. Gill, 324, 408, 
Edwards v. Nichols, 3 Day, 16, and Seekright v. Bogan, 1 Hayw. 178, note; and 
see several cases ante, note 127, p. 140, wherein the party has been received, and 
sworn in chief, from necessity. See also Porter v. The Hundred of Regland, Peak. 
Add. Cas. 203. 

A person is not disqualified as a witness merely because he happens to be a party 
to the cause in his corporate capacity, as if he be mayor, president, alderman, director, 
trustee or one of the company or commonalty of the corporation suing or sued. But 
he is still competent, even though interested as a corporator, if the corporation be pub- 
lic or municipal, and equally so as to a private corporation, if he have no interest, but 
stand as a mere trustee. In short, he comes within the reason of the rules illustrated 
by many cases in these notes, passim, in respect to receiving corporators, independent 
of the question whether they be parties to the record or not. (Randel v. The Chsea- 
peake and Delaware Canal Company, 1 Harringt. 233, 395. Middletown Savings 
Bank v. Bates, 11 Conn. Rep. 519, 592. Van Wormer v. The Mayor, Aldermen and 
Commonalty of the city of Albany, 15 Wend. 262, 3. Methodist Church v. Wood, I 
Wright, 12. And see Selectmen of Bennington v. M’Gennes, 1 N. Chipm. 45.) 

Note 130, p. 142; Note 131, p. 143. — Of acquitting one defendant in an action for 
a tort , to the end that he may be a witness. 

At note 130, p. 142, and note 131, p. 143, was considered the rule, that one of two joint 
wrong doers, against whom nothing is proved, may be acquitted and sworn lor his co- 
defendants. There is no dispute of the rule ; (Rigdon’s heirs v. Rigdon’s devisees, 6 
J. J. Marsh. 53 ;) and some books hold that the courts are bound, in a proper case, to 
direct an acquittal, even where the defendants have joined in a plea, unless it be one 
ul justification; (Bates v. Conkling, 10 Wend. 389, 392, and the cases there cited;) 
though others say it is matter of discretion. (Weston, C. J. in Gilmore v. Bowden, 3 
Fairf. 412, 414, and the cases there cited. Sawyer v. Merrill, 10 Pick. 18.) 

But we saw in note 130, p. 142, that there was some difficulty as to the time when 
the acquittal should be directed ; whether at the close of the plaintiff’s proof, or not 
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(ill the other evidence for the defence be closed. The English judge* have recently 
adopted the former stage. (Child v. Chamberlain, 6 Carr. & Payne, 213.) In a trial 
of replevin under distinct cognizances as to several defendants, the plaintiff having 
consented that one defendant should be acquitted, this was considered equivalent (o 
an actual acquittal of the person under whom the cognizance was made, and he was re- 
ceived as a witness for the defendant. (King v. Baker, 2 Adolp. & Ellis, 333.) In 
tort against three, the jury found two guilty and acquitted one. On a motion for a 
new trial by the two, on the ground of a newly acquired witness in A. by reason of hia 
acquittal, the court allowed that he would be competent on the new (rial, though (he 
plainiiff moved for a new trial against him. (Ranny v. Church, 2 Root, 420.) Though 
one of several defendants sued for a wrong, be acquitted in a justice’s court, yet if the 
opposite party appeal, the former is not therefore a competent witness ia the trial of 
the appeal. (Bates v. Conk ling, 10 Wend. 389.) 

Note 121, p. 194 ; Note 511, p. 730; Note 534, p. 779. — Whether a witness be 
missible , when competent as to only part of the matter in question . 

Whether a witness competent as to part of the matter in dispute, should be rejected 
for the whole, the cases are conflicting. (Ante, note 121, p. 134. And see also per 
Hosmer, Ch. J. in Beers v. Broome, 4 Conn. Rep. 256.) The plaintiff called a wit- 
ness, and, by him, proved a fact for which he was competent. The defendant then 
proposed to prove a distinct fact in his own favor, to show which the witness would 
have been, if originally introduced by the defendant, incompetent, by reason of inter- 
est. The plaintiff objecting, the court held him incompetent. (Shields’ lessee v. Mil- 
ler, 4 Harr. & John. 1, 6, 9.) Quere. See note 511, p. 730, and note 534, p. 779. A 
witness was offered for the defendants, without excepting any of them, and aclcnow- 
{edging that he was not competent for pll, being interested in favor of some, was re* 
jected. Held proper. (Norton v. Sanders, 1 Dana, 18.) 

Text 76 and Note 141 . — Of one defendant steering a default and being introduced 
as a witness for or against his co-defendant. 

In trover, one of two defendants having suffered a default, was received as a wit- 
ness for the other. (Ward v. Ventom, Peak. Add. Cas. 127.) But see id. note (b) f 
p. 128, which shows that the contrary should be holden for law; and so does our note 
141, and the cases there cited. The annotator on Peake, (Tho’s Peake, jun.,) objects 
that the costs are to be taxed jointly against both defendants. That alone is enough to 
raise an interest. This cose of Ward v. Ventom is reported in 2 Esp. Rep. 552, by the 
title of Ward v. Hayden & Ventom, and is cited in the text of our author, at p. 75. 
We have seen at note 141, and the cases there cited, that the witness is also in- 
terested in the amount of damages, for these must be jointly assessed. Indeed, beside 
the defendant being technically inadmissible as a party, accordiogto the rule in New- 
York and some other states, he is palpably interested. (See per Williams, J. in Bill 
v. Porter, 9 Conn. Rep. 29.) So of a joint praniasor suffering judgment by deftult, 
for the same reason, (Pillsbury v. Cammet, 2N. Hamp. R. 283,) though he be released 
by his co-defendant. (Marshall v. Nagel, t Bail. 308, in connection with id. 266, 8. C.) 
But since the revised statute of Massachusetts, ch. 100, § 6, 7, authorizing a plaintiff 
in an action against several, to take judgment against one or more, a defaulted defead- 
Vol. !.• 1* 
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ant is, with his consent, b competent witness in favor of his co-defendants. (Brad lee 
v. Neal, 16 Pick. 501.) But it was held by another court, that a defaulted defendant 

is not competent, lor his co -defendant, though the latter defend on the around of in- 
fancy, and, in such case, the recovery need not necessarily be joint ; (Gi’more v. Bow- 
den, 3 Farrf. 412.) Nor is he a witness for the plaintiff, whether the action be on con- 
tract or for a tort ; for his testimony goes to fix the other defendant w’ith a portion of 
the liability, without which the witness would stand liable for the whole; (Albers v. 
Wilkinson, 6 Gill St John. 858 to SC3, and the casts there cited;) and it is said that* 
by charging the other defendant, he puts it in the power of the plaintiff to collect th^ 
whole from that other if he shall think proper. (Id. 361, 2.) Iu such case, according 
to a well settled distinction, the witness would, as to coni act, be at all events relieved 
of a portion, and as to tort, he may be relieved of the whole; for, as between wrong 
doers, contribution cannot be compelled. (Ante, note 84, p. 87.) This was held fn 
Columbian Manufacturing Co. v. Dutch, (13 Pick. 125, 127. 8,) for the same reason ; 
nor, added Ch. J. Shaw r , does it balance his interest that by proving the demand joint 
he would defeat the action both as to himself and his co defendant, under the rule* that 
where more than one issued the plaintiff must recover against all or none; for he 
thus lays the foundation ofan action against himself for the whole; whereas by testi- 
fying against the other defendant, he fixe3 him equally wilh himself; equally liable for 
the whole debt in the first instance, and ultimately liable prima facie for contribution. 
To which he cites the English cases as going on that distinction. 

These several questions will strike the learned reader as being parallel with those 
considered under other heads, where a plaintiff having sued one of two joint con- 
tractors or wrong doers, introduces the other who is off the record, as a witness to 
charge the defendant. 

Text, p. 77 ; Note 142, p. 147, and Notes 155, 6, p. 151, 2. — That neither the hus- 
band nor wife are in general admissible as witnesses against each other. 

It is well settled that, in general, neither husband nor wife are admissible as witnesses 
for or against each other. (Corse v. Patterson, 6 Harr. & John. 153. Tacket 
v. May, 3 Dana, &0, per Robertson, Ch. J. Rigdon’s heirs v. Rigdor.’s devisees, 6 
J. J. Marsh. 54. Sodler v. Houston, 4 Porter, 208.) Some cases go so far as to 
maintain the rule though they have been divorced a vinetdo. (State v. Phelps, 2 Tvler, 
374 ; but see State v. J. N. B. 1 id. 36, contra.) In cases of book account, where the 
party is a witness, qu ert x w lather his wife mayjbe received also? (Stanton v. Wilson, 

5 Day, 37.) But she is competent in a prosecution against her husband, fora personal 
outrage to herself. (Text, 84. Notes 155, 6, p. 151, 2. State v. Boyd, 2 Hill, 2S8. 
Per Bror.son, J. in The People. ex rel. Ordronaux, v. Chegarav, 18 Wend. 642.) 

In an action by a woman as a ferae sole, her husband is an incompetent witness to 
prove a marriage. (Bentley v. Cooke, 3 Doug. 422.) But though each supposed 
they were married, if in fact the marriage w T cre void, as wdiere the wife had n former 
husband living, she was held competes as a witness against him, even to prove con- 
versations of her supposed husband duriig cohabitation. (Weils v. Fletcher, 5 Carr. 

6 Payne, 12. 1 Mood. &, Rob. 99, S. C. notn. Wells v. Fisher.) The marriage of 

slaves in North Carolina is void ; therefore the husband or wfife, (slaves,) may be 
witnesses against each other, even iu a capital case. (The State v. Samuel, 2 Dev, 
&l Bat, 177.) 
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Note 144, p. 149, with the Text, p. 80; Notes 142, 5, p. 147, 8; Note 81, p. 84; 
Note 114, p. 123. — Hm far husband and wife , when not parties , shall be per - 
milted to testify in conflict with ea^h other, or adversely to each other's interests, or 
to disclose on oath confidential communications between them. 

The cases in note 144, p. 148, and the text, 80, will be found to qualify the proposi- 
tion that husband or wife are not receivable to make statements contradictory of each 
other, or such as affect each other. And oven the wife is receivable to shew the crim- 
inality of the husband, except in cases where her evidence would influence a suit 
or prosecution against him. (See also per Park, J. and Best,C. J. in Henman v. Dicken- 
son, 2 Moore &. Payne, 289, *291 ; 5 Bing. 193, S. C. Corse v. Patterson, 6 Harr. & 
John. 153. Wiimot's lessee v. Talbot, 3 Harr. & M’ Henry, 2. Redman v. The State, 
1 Biackf. 429, 430, 1. The People, ex re! Ordronaux,v. Ciicgaray, 18 Wend. 637. Cape- 
hart v. Adin’rs of Huey, 1 H ill’s Ch. Rep. 409. Bell v. Coil, 2 id. 110.) The notion of such 
testimony being inadmissible from policy seems to be pretty much given up in England, 
though, as we saw ante, notes 142, 143, p. 147,8, several American cases have gone 
on that ground. (See also Poultnry v. Fairhaven, Brayt. 185.) The cases are quite 
uniform that the wife shall not be received to disclose conversations of the husband, 
even though he he dead when she is examined. (Per Williams, J. in Edgell v. Ben- 
nett, 7 Verm. Rep. 537.) But the rule is confined to conversations, and does not ex- 
tend to distinct facts. (Williams v. Baldwin, 7 Verm. Rep. 503, 506. Wells v. Tucker, 
S Binn. 366.) It seems, however, that, to be admissible, the fact must be of such a 
nature, that it cannot be supposed the wife learned it in consequence of confidence 
reposed. In assumpsit for hoard of the defendant’s child, his wife was refused os a 
witness against him Improve his promise to pay, while she was his wife, though now 
divorced by act of parliament. It was said that her knowledge might have been ac- 
quired in consequence of con fill e nee reposed in her by her husband. (Monroe v. 
Tvvisleton, Peak. Add. Cas. 219, 221 ; and see note (a) at the last page for several 
English cases.) The reasoning of Lord Alvanley in the principal case is very strong. 
The rule does not extend to those who have cohabited as husband and wife without 
being married, especially .after they have separated. (Wells v. Fletcher, 5 Carr. Sc 
Payne, 12.) 

It was said by Lord Mansfield, in Goodright v. Moss, (Cowp. 594,) that it is a rule 
founded in decency, morality and policy, that a husband or wife shall not be per- 
mitted to say, after marriage, that tjiey have had no connection, and therefore 
that the offspring is spurious; more especially the mother, who is the offending party, 
and that the point had been solemnly decided at the delegates. (See Cope v. Cope, 1 
Mood. St Rob. 274.) In Bull. N. P. 113, a case is referred to as showing that the wife 
might be examined after her husband’s death, to prove the child a bastard, which is 
inconsistent with the principle adopted by Lord Mansfield. Lord Hardwicke, (Rep. 
Temp. Hardw. 83,) puts the incompelency of the wife to give evidence of non-access 
upon the ground of interest, a ground which would only apply in particular instances, 
as in orders of filiation. It does not appear clearly how the circumstance of the wife 
being the offending party can affect the question. 

That the wife’s competency in point of interest follows her husband’s, see note 81, 
p. 84; note 114, p. 125; Corse v. Patterson, 6 Harr. &. John. 159 ; Stanton v. Wil- 
loo, 3 Day, $7; Beach v. Swift, 2 Conn. Rep. 269; Wilmot’a lessee y. Talbot, S 
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Harr. & M’ Henry, 2; Williams v. Baldwin, 7 Verm. Rep. 503, 506, 7 ; Jackson r. 
Heath, 1 Bail. 355,6; Pyle v. Maulding, 7 J. J. Marsh. 202, 3; Chambers v. Spen- 
cer, 5 Watts, 404; Van Deusen v. Frink, 15 Pick. 449; Thomas v. Catheral, 5 Gill 
John. 23; Cornish v. Pugh, 8 Dowl. & Ryl. 65; Rex v. Smith, Mood Cr. Cas. 2S9 ; 
Capehart v. Adm’rs of Huey, 1 Hill’s Ch. Rep. 409; Bell v. Coil, 2 id. 110. 
But this rule ceases to apply after his death. It is, therefore, do objection then, that 
he was interested during his life time in the fact now sought to be proved by his 
widow. (Edgell v. Bennett, 7 Verm. Rep. 534. Caldwell v. Stewart, 2 Bail. 574. 
Chambers v, Spencer, 5 Watts, 404.) 

The wife may testify against the interest of the husband in a cause between third 
persons, if he, being present, -do not himself object. (Jackson v. Heath, 1 Bad. 365. 
Pedley v. Wellesley, 3 Carr. & Payne, 558.) She cannot be a witness for the defendant 
in a suit against her husband’s surety, without a proper release from the surety to the 
husband. (Thomas v. Catheral, 5 Gill &. John. 23.) The husband being the benefi- 
cial, though not the nominal plaintiff, his wife is not an admissible witness for him. 
(Pyle v. Maulding, 7 Marsh. 203.) Nor is the husband a witness for the wife’s 
trustee in an action (trover) by him for her use. (Hopkins v. Smith, 7 J. J. 
Marsh. 263.) 

Note 9 234, 5, 6, p. 252. Of the competency of the party injured , on the trial of an 
indictment for the offence. 

i 

Wesaw at the notes last above cited, that the party injured is a competent witness 
for the stale, in a criminal prosecution. The cases are generally uniform to thisefFect* 
on the ground which prevails in civil causes, that the record cannot he used as evi- 
dence either for or against the witness. (State v. Hasset, 1 Tayl. 55. Commonwealth 
v. Oliver, 3 Bibb, 474.) But they are conflicting as to his competency in those cases 
where he may, by sj>ecial provision, derive actual benefit from a conviction. 

The rule that he is competent, was applied to a suit qui tam for usury. (Banner v. 
Gregg, 1 Harringt. 523. Ante, note 235. p. 252, S. P. ;) and to a prosecution for play- 
ing with false dice. (The King v. Chapman, stated by McKean, C. J. in Respubiica 
v. Keating, 1 Dali. 111.) The general rule was held not to be altered even by a 
statute making the prosecutor liable for costs. (Commonwealth v. Shriver, Wharf. 
Dig. 331, pi. 734, 2d ed. Quere. Vid. Commonwealth v. Gore, 3 Dana, 475.) 
Where a statute made him liable only in the event of the prosecution appearing to be 
frivolous or malicious, he was received as but contingently liable. (The State v. 
Blennerhassett, W'alker’s Rep. 7, and 15, 16.) The prosecutor in forcible entry u”der 
the statute, is not competent for the state, for he is entitled to restitution. (State v. Fel- 
lows, 2 Hayw. 340. Ante, note 235, p. 252, S. P.) The rule, that the injured party 
is competent, &c., was applied to the person who owned, and from whom a bank bill 
was stolen, though a conviction would entitle him to a restitution of the properly. 
State v. Casados, 1 Nott & McCord, 91, 99.) But this was denied of the party 
swindled, against the alleged swindler; fora statute gave the former double value, on 
conviction. (State v. Vaughan, 1 Bay, 282,8.) So of an informer, who is entitled to 
a share in the penalty. (City Council v. Haywood, 2 Nott & McCord, 303. Van 
Evour v. The State, id. 309, note (a). But see State v. Bennett, 1 Root, 249.) 

On trial of an indictment for peijuty committed by A. on trial of an action against 
B. and others, B. is not rendered incompetent as a witness for the prosecution, merely 
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on the ground that he has not paid the debt and costs, and has filed a bill in equity. 
But $emble y that if B. expect A. will be a witness against him in a similar action, com- 
ing on for trial soon after the indicmtent, that is such an immediate interest in B. as 
will disqualify him from being a witness. (Rex v. Hulme, 7 Car. fit Payne, 8.) 

Of the competency of the perton entitled to a reward on the conviction of the of - 

See text, 129, that persons entitled to a reward on conviction, are competent wit- 
nesses for the prosecution. (Mac Nally’s Ev. 61, 6S, and the cases there cited. Uni- 
ted States v. Wilson, 1 Baldwin’s Rep. 90, S. P.) An attorney who, by arrange- 
ment with the trustees of a corporation, ^as to have 10 per cent, on all fines collected 
in their behalf, was held incompetent as tt witness for the commonwealth, in a prose- 
tion for a fine belonging to the corporation. (Commonwealth v. Moore, 5 J. J. 
Marsh. 655, 6.) 

Note 250, p. 258 ; Note 497, p. 707, and Not* 498, p. 709. Of the voir dire. 

At note 250, p. 258, note 497, p. 707, and note 498, p. 709, the use of the voir dire 
is considered. We add some cases. A witness, on her voir dire, states that she was 
the wife of the party ; semble , she may restore her competency by stating that she had 
been divorced, a vinculo , though it was objected that the record should have been pro- 
duced. (Wells v. Fletcher, 5 Carr. & Payne, 12.) Note 499, p. 709, ante, contains 
several like cases. Though the witness, on his voir dire , being offered for the defend- 
ant, answerred that he was not liable to pay the costs of defence, the plaintiff’s coun- 
sel was allowed to show him a letter of his own, to the defendant’s wife, and then 
repeat the question. (Homan v. Thompson, 6 Carr. & Payne, 614.) The court 
said, that, after an examination on the voir dire, other evidence to show interest could 
not be produced. But yet, if it come out in the course of the witness’ examination in 
chief, that he is interested, he may be rejected. (Davis v. Barr, 9 Serg. &. Rawle, 
1S8.) Said, you may offer direct proof of interest after failing to show it by the voir 
dire. (Hamblett v. Hamblett, 6 N. Hamp. Rep. 951.) In an action by the endorsee 
against the endorser of a note, the maker, on his voir dire , expressed his doubts wheth- 
er he was interested, stating his interest to depend on the question whether a demand he 
had against the defendant, was barred by the statute of limitations, in case he should 
be sued by the defendant, on a recovery against him, in the pending cause. Held a 
competent witness for the defendant, this not bting either a declaration that he was 
interested, or that he believed himself to be so. (Bank of Columbia v. Magruder, 6 
Harr. &. John. 172. Galbraith v. Galbraith, 6 Watts, 112, 122, S. P. Ante, note 
497, p. 709, $. P.) It was said, the judge may, in his discretion, allow a resort to the 
voir dire, after other modes of impeaching the witness have failed of effect, though it 
is doubtful whether he is bound to allow it. (Butler v. Tufts, 1 Shepl. 302.) On the 
voir dire y a witness may be required to verify his signature to an instrument, which 
may then be read in proof of his interest (Hamblett v. Hamblett, 6 N Hamp. Rep # 
333 951 > 
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Note 236, p. 253, in connection with the text, p. 124. Of the conpetency of a per - 
son whose name is forged , in a public prosecution for the offence. 

Whether the party whose nnme is averred to be forged, is competent to prove the 
forgery on the trial of an indictment for the offence, we gave many conflicting cases at 
note 236, p. 124. Additional cases that he is not competent, are the following: Rex 
v. Young, Peak. Add. Cas. 223. Slate v. Whitten, 1 Hill, 100. That he is, are the 
following: Simmons v. The Slate, 7 Ilam. Rep. pt. 1, p. 116. State v. Hinson, cited 
in 1 Hill, 102, 3, byO’Neall, J. Smith's case, and Shepherd’s case, cited in 2 Dali. 
240, and 2 Ycates, 4; Whart. Dig. 331, 2, 2d ed. pi. 730, S. C. 

Note 247, p. 256, and note 497, p. 707. When and how the objection for interest , or 
other cause of iiicompctency should be made. 

We saw ante, note 247, p. 256, 7, and note 497, p. 707, that the objection of in- 
terest rnay, in general, he made against a witness, at any time during the trial, even 
though it appear after the failure of an attempt, in another mode, to show the inter- 
est. The cases are quite uniform to this effect. (Bank of North America v. Wycoff, 
4 Dali. 151. Schillinger v. McCann, 6 Greenl. 364.) 

To make the objection in respect to competency available on error, the party must 
expressly except to the judge’s decision. It is not enough to say he objects , even 
though the objection be stated in a sealed bill of exceptions. (Bank of Alabama v. 
M’Dade, 4 Porter, 252, 265. Willard v. Warren, 17 Wend. 257, 9.) 

A bill of exceptions cannot be taken, on the ground that the judge received improp- 
er evidence on the question of competency ; for exceptions cannot extend beyond the 
evidence offered, or admitted to go to the jury. (Quin v. Crowell, 4 Whart. Rep. 
334, 337. Brown v. Downing, 4 Serg. &. Rawle, 494.) 

Note 249, p. 259; Note 497, p. 709.— Proof of interest , without a resort to the 
voir dire . 

The cases cited at note 249, p. 259, are to the point, that a party is not bound to re- 
sort to the voir dire ; but may show the witness’ interest by any other kind of proof. 
To ibis the cases are uniform. (Carroll v. Pathkiller, 3 Porter, 279, 297.) The wit- 
ness could not, on bis voir dire , state either generally or from particulars whether he 
was interested or not. Held, that other evidence of his interest might be given. 
(Galbraith v. Galbraith, 6 Watts, 112, 122. Bank of Columbia v. Magruder, 6 Harr. 
&, John. 172, and ante, note 497, p. 709, S. P.) The plaintiff offered, first, to show 
the interest of the witness by his uniform declarations, which were overruled. He 
then attempted to prove it by the defendant’s declarations, but failed ; in consequence 
of which the voir dire was excluded. But the witness being sworn in chief, bis in- 
terest appeared on his cross examination. Held, that he should be rejected. (Butler 
v. Tufts, 1 Shepl. 302, 5, 6, and see Sehillenger v. M’Cann, 6 Greenl. 368.) 

It is no ground for a new trial, that the court, on trying a question of competency, 

I aliowed improper evidence to be given in presence of the jury. (Ackley v. Kellogg, 
8 Cowen, 223.) But the witness was held competent, and gave evidence to 
the jury. 
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Note 249, p. 258 ; Note 497, p. 707; Note 526, p. 749. — Of proving inconi - 
petency by the admissions of the party and the unsworn declarations of the 
witness. 

In Bean’s ex ? r v. Jenkins’ ex’r, 1 Harr. & John. 135, (Maryland,) both the decla- 
rations of the party offering the witness, and the out door declarations of the witness 
himself, were received to prove his incompetency. That the former were correctly, 
and tire latter improperly received, by many hooks, and even on the later Maryland 
cases, see ante, note 249, p. 258, and note 497, p. 707, and also per Skinner, chan- 
cellor, in Nichols v. Holgate, 2 Aik. 138, 140. Doe, ex dem. Ingram, v. Watkins, 1 
Dev. fiiBatt. 442, 5. Two persons being offered as witnesses for the plaintiff were 
objected to, and a witness for the defendant staled he heard the plaintiff say he was 
not to pay the costs of this suit if he lost it, as he had somebody between him and 
danger, which the witness understood to mean the two witnesses offered. This was 
held insufficient to establish their incompetency by reason of liability for costs. (High 
v. Stainback, 1 Stew. Rep. 24.) See the cases ante, note 526, p. 749. 

Semb. Though the judge should receive the declarations of the witness as to in- 
terest in presence of the jury, it would not .be cause for a new trial, if he receive 
the witness as competent, and submit his credit to the jury. (Ackley v. Kellogg, 
8 Cowen, 223.) 

Note 256, p. 260. — Of the proof of the instrument or other matter by which com- 
petency is restored. 

We stated ante, note 256, p. 260, 1, some cases as to the manner, other than by 
the voir dire, of proving the discharge of a witness’ interest when it appears that 
he is incompetent. The amount of those cases seems to be, that if his interest ap- 
pear otherwise than by his own examination, he himself is incompetent to testify to 
the facts by which it was removed. And so is the case of Fay v. Green, 1 Aik. 
Verm. Rep. 71. Otherwise, if the objection arise out of his own examination, though 
in chief. (Ante, note 256, p. 260, 1 .) 

Note 257, p. 261. — Of restoring competency by means of a release. 

This head, as we partly saw, ante, note 257, p. 261, involves the various questions 
of the person who has the power to release, whether in his own right or as an agent, 
trustee, 8tc. ; the person who is to take the release, the form of the release, the man- 
ner of execution, the time when it should he given, its consideration, and its effect, 
when every thing legally within the powerof the party and the witness has been done 
in order to attain their purpose. 

The person having such a legal claim or interest in himself as to bar the admission 
of the witness, whether it be the party or the witness himself, may release it btmafide , 
even though he be an infant ; (Walker v. Ferrin, 4 Verm. Rep. 523, 527 ; and see 
Rogers’ ex’rs v. Berry, 10 John. Rep. 132, stated ante, note 46, p. 60;) though the re- 
lease from an infant would be void, if it were a part of a system of collusion to 
present the appearance without the reality of a release, however binding it might be 
on an adult as between the parties. (Walker v. Ferrin, ut supra.) A prochein amy 
or guardian ad litem , has no power to release the right of the infant. (Id.) Nor has 
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an attorney to prosecute or defend the cause, without a special power for that pur- 
pose, authority to release the rights of his client. (Walker v. Ferrin, 4 Verm. Rep. 
5-23, 8. Murray v. House, 11 John. Rep. 464.) The attorney should have a special 
power for the purpose duly sealed, if the party intends to be absent at the trial; and 
then his release, and even his stipulation to give one, if the witness be examined in 
virtue of such stipulation, will be valid; for the court said they would compel him, on 
motion, to give a release. (Heming v. English, 6 Carr. & Payne, 542, 1 Cr. Mee. & 
Rose. 568, and 5 Tyrwh. 185, S. C. See ante, note 259, p. 265.) Where a town is 
a party, it may release its treasurer or other officer by a vote. (Ford v. Clow, 8 
Greenl. 334.) And this must be done by the town ; for the selectmen, as such, have 
no power to release. (Ante, note 264, p. 269. Yuran v. T^ie Inhabitants of Randolph 
6 Verm. Rep. 369, 373, 4.) Yet doubtless this would be otherwise where town 
officers are themselves parlies as such. Nothing is perceived in such case to prevent 
their releasing any more than an executor or other trustee, who may clearly do so. 
(Seymour’s adm’r v. Beach, 4 Verm. Rep. 493, 501.) A covenant of warranty run- 
ning with the land, may and should be released, not by the covenantee, if he have 
parted with the title; but by the present owner of the land claiming under the cove- 
nantee, though all the deeds through which he claims be with warranty. (Leighton 
v. Perkins, 2 N. Hump. Rep. 427. Pile v. Benham, 3 Hayw. 176. Abby v. Good- 
rich, 3 Day, 433, explained in Clark v. Johnson, 5 Day, 373. See ante, notes 264 to 
266, p. 269. Also note 268, 9, p. 270. See also ante, note 263, p. 267, 8.) A hus- 
band, a defendant in ejectment, claiming to be seized jure uxoris , may release a cove- 
nant for quiet enjoyment in a deed given to his wife, and so make the covenantor a 
competent witness for him. (Ford v. Walsworth, 19 Wend. 334. See Capehart v. 
Adm’rs of Huey, 1 Hill’s Ch. Rep. 409.) 

The form of the release should he adapted to the interest. The words all demands 
are of the broadest import, and will discharge future rights and common possibilities. 
They were held sufficient to cut off the right of a releasing partner to a surplus of the 
partnership effects. (Wilson v. Hirst, 4 Barn. &, Adolph. 760.) A release by the 
attorney of the plaintiff to a witness who was liable to him for costs, of “ all fees, 
costs and charges,” was held sufficient. (Doe, ex dem. Dully, v. Allbutt, 6 Carr. &. 
Payne, 131.) A release to an executor, of all claim on the estate, renders the releasor 
having an interest in the estate competent for the executor, though it omit the name 
of the latter. (Oliver v. Vernon, 4 Mason, 275.) Whether a private corporator, in 
order to restore his competency as a witness for his corporation, must release his whole 
interest as a corporator, or only that which he has in the subject matter of the suit, 
quere. (Richardson v. Freeman, 6 Greenl. 57. See a case ante, note 263, p. 268, 
and two cases decided in Maine, ante, note 257, p. 26S.) A release of a warrantor 
of a horse being bv mistake dated before the sale, and so void on its face, the court 
received parol proof of the time of the delivery of the release, and thus gave it effect. 
The sale and warranty, though ostensibly by the witness alone, was, in legal effect, 
from him and his partner; yet a release to the witness alone was held to extinguish 
his interest. The words were “ from all and every claim and demand growing out of 
or arising from the sale.” (Churchill v. Bailey, 1 Shepl. 64, 70.) In assumpsit by 
the holder against the maker of a note, a release to the endorser of his interest in the 
particular action pending, will not render him competent for the plaintiff, be- 
cause it leaves him open to a subsequent action on the note. (Kennon v. M’Rae, 2 
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Porter, 389, 400. See Commercial Bank v. Hughes, 17 Wend. 94, 97.) See farther 
as to the form of the release, ante, note 268, p. 269. 

The release need not be actually delivered from the releasor to the releasee. If it 
be intended to operate, (see ante, note 271, p. 272,) or present the appearance of an 
operation to the court, it shall have that effect, though the releasee give his note in- 
tending still to be liable ; and, on being rejected for the fraudulent attempt to impose 
upon the court, the releasor destroy the release, without its ever coming to the hands 
of the releasee. But a release given by an infant under such circumstances, though 
sanctioned by his guardian ad litem, was holden to be a mere nullity. (Walker v. 
Ferrin, 4 Verm. Rep. 523, 6, 7.) A release to a witness examined on commission in 
New-York, purported to be certified by notaries ; and the commissioners returned the 
release with the commission certifying that the release was handed to them and ac- 
cepted by the witness from them, who then swore that he had no interest. Held, that 
the release was sufficiently proved and properly executed. (Allen v. Lacy, Dudley, 
81.) A release good in form is available, though not actually delivered, but only en- 
tered on the minutes of the court. (M’Causland v. Neal, 3 Stew. & Port. 131.) But 
it is void, if it be neither signed nor sealed. (Kennon v. McRae, 2 Porter, 389. See 
ante, note 271, p. 272.) 

As to the time when a release is to be given, the cases nil agree that, on detect- 
ing the interest at any time before the witness has left the stand, he may then be re- 
leased, and examined over again. (Ante, note 257, p. 261, and note 497, p. 709, 
cites Wake v. Lock, 5 Carr. & Payne, 454.) The wife accepted a release to her 
husband, and then made her deposition ; but her husband did not accept it till after- 
wards. Yet her deposition was received. (Van Dusen v. Frink, 15 Pick. 449.) 

With regard to the consideration, whether of a release or other instrument intended 
to remove interest, there need be none actually passing between the parties, especially 
if the releasor be an adult; for, per curiam, “ Where a party has so divested himself 
of interest that he cannot resume his title by compulsion of law, he is competent.” 
(Dellone v. Rehmer, 4 Watts, 9, 10.) 

The effect of the release when duly executed by the proper party, depends on the 
nature of the interest and the varions relations which the witness holds to the parties 
in the cause. It may, we think, at this day, be safely affirmed, though with some ex- 
ceptions, (see ante, note 263, p. 267,) that any interest which disqualifies the witness 
may be released or discharged in some way. If it be without the reach of a release, 
&c. it is such an interest as the law would pronounce so remote as not to exclude the 
witness. Henderson, C. J. very sensibly remarked, in State v. Kimbrough, 2 Dev. 
431, 8, 9 — “ The argument is entirely incomprehensible to us, how an interest so re- 
mote and contingent, so much of a bare possibility, so much of a nothing, if I may 
so express it, that it cannot, by reason thereof, be released or assigned, should dis- 
qualify a witness.” In that case a witness was received for the state in a capital case, 
on releasing his estate expectant on the death of the accused. So a bankrupt* may 
release his allowance even before he has obtained his certificate. (Schneider v. Parr, 
Peak. Add. Cas. 66. Farther, as to the kind of interest releasable, see ante, note 
263, p. 267.) 

A legal interest can be released, though mere prejudice or feeling, &c. cannot. 
The latter must, therefore, be endured, and go to the credibility of the witness. 
But if he will not release his interest, he will not be trusted as competent; and this is 
Vol. !.• 196 
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the true ground of his incompetencv. The law goes a6 far as it effectually can to- 
wards removing an improper influence upon the witness 1 mind. It does not stand 
upon the degree of interest, therefore, hut whatever its amount, it demands that it 
should be removed. (Best, C. J. in Hovill v. Stevenson, 5 Bing. 493.) 

The general doctrine that a witness may be restored to competency by a proper re- 
lease, though entered into expressly for that purpose, is impliedly asserted in all the 
cases on the subject, and expressly by some. (Lilly’s lessee v. Kitzroiller, 1 Yeates, 
28. Dawson v. Morris, 4 Yeates, 341.) And when a case of difficulty or nicely 
arises, it is examined on the same principles as if the release were pleaded or given in 
evidence by the releasee, in an action to enforce the right intended to be cut off. 
(See Bank of Pennsylvania v. M’Calm >nt, 4 Rawle, 307, 310, 11.) On its being 
found operative in itself, its relative effect in the restoration of competency arises in 
various ways ; sometimes it works a total obliteration ot all interest, sometimes the 
creation of a balance, sometimes an inclination of the witness against the party call 
ing him, and sometimes as the reduction of an interest otherwise effectual, to such 
remoteness, contingency or uncertainty, as no longer to be regarded by the law. 
We shall continue the examples furnished by the cases, without much attention to 
the particular ground on which the release works its intended effect. In most in- 
stances that is quite obvious. 

The release by the vendee, of his vendor or warrantor, of lands or goods, whether 
the warranty be express or implied, in order to render the vendor competent in anac- 
tion by or against the vendee concerning the title, is a familiar instance. (Clark v. 
Johnson, 5 Day, 373, 381. Caston’s ex’rs. v. Ballard, 1 Hill, 406- Van Hoesen v. 
Benham, 15 Wend. 164.) So a release of the assignor of a mortgage in an action by 
his assignee. (Lithgow v. Evans, 8 Greenl. 330.) In an action by a bailee against 
a stranger, his bailor may be released, and made competent for the plaintiff. (Said in 
Chesley v. St. Clair, 1 N. Hamp. Rep. 190.) 

The surety being sued alone, his principal may be released by him, apd so made 
competent. (Reed v. Boardman, 20 Pick. 441 .) In an action by the endorsee against 
one who endorsed for the maker’s accommodation, the latter was thus rendered com- 
petent for the defendant. (Van Schaack v. Stafford, 12 Pick. 565.) So in assumpsit 
against the surety, one of two joint makers of a note, the other being principal, was 
held competent for his surety, on a like release. (Harmon v. Arthur, 1 Bail. 83.) And 
in such and the like cases, a release of the costs alone restores the competency of the 
principal, by creating an equal interest between plaintiff and defendant. (Perryman 
v. Steggal, 5 Carr. & Payne, 197.) And see Bank of Limestone v. Pennick, 2 Mon- 
roe, 100, 101. A constable’s sureties being sued, he was held to be a competent wit- 
ness lor them, on their giving him a proper release. (Willard v. Wickham, 7 
Watts, 292.) 

Another instance is of a witness releasing his interest in a fund which his testimony 
may affect beneficially to himself; as if he be called in behalf of a decedent’s estate, to 
a share of which he is entitled as a distributee or legatee. (Van Horne’s ex’r v. 
Brady, 1 Wright, 452. Boon v. Nelson’s heirs, 2 Dana, 391, 2. Cox v. Norton, 1 
Pennsylv. Rep. 412, 414.) Sometimes this may be done on his releasing his interest 
not generally in the fund ; but merely in the subject matter of the suit. (Torrence v. 
Graham, l Dev. &. Batt. 284, 6.) For other like instances, see ante, note 268, 269, 70. 
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So a witness supposed to have a lien on the subject of recovery, was received for the 
plaintiff, on releasing it. (Raymond v. Howland, 12 Wend. 176, 9.) 

In an action against a sheriff for his deputy’s neglect, the latter may be made com- 
petent for the sheriff, by a release. (Jewett v. Adatns, 8 Greenl. 80.) 

In an action by a bankrupt’s assignee, the bankrupt was denied to be competent for 
the plaintiff, till three releases were executed, one by himself to his assignee, secondly 
by all the creditors to the bankrupt, third by the assignee, who was not a creditor 
to the bankrupt. A year after the commission issued having elapsed, it was pre- 
sumed that all the creditors had come in and proved their debts. And therefore a 
release from all who had proved was held sufficient. (Carter v. Abbott, 1 Barn. & 
Cress. 444. And see Perryman v. Steggal, stated ante, not»' 527, p. 262.) 

The son conveyed his land to his father ; then McKee obtained judgment against 
the son alone; and then Gilchrist obtained a judgment and execution against the 
son and his father; and caused the land to be sold. M’Kee alleging that the son’s 
sale was fraudulent, claimed the avails of the execution sale on his senior judgment. 
On the trial of an issue upon the question of fraud between these two judgment 
creditors, the father, on being released from all liability to the junior judgment 
creditor, was held a competent witness for him. (McKee v. Gilchrist, 8 Watts, 
280, 4.) 

Notes 528 and 257, p. 264. Of the means of rendering the parties in the cause 
competent witnesses ; and various means of restoring competency to other persons , 
which are not arranged under any particular head . 

It may, perhaps, be now taken as settled, both in the English, and a majority of the 
American courts, that the exclusion of a party, whether nominal or real, or both, from 
being a witness in his own cause, rests mainly on the ground of his interest ; and that 
policy, though it operates in some instances, exerts an influence comparatively small. 
(Ante; note 122, p. 134 to 188, and the cases there cited.) There are several other 
decisions verifying this remark, some of which we shall proceed to give here, and 
others will present themselves in various parts of these notes. The case of Stevens 
v. Bransford, 6 Leigh, 246, was the case of a sheriff who had taken a bond on seizing 
property, pursuant to the Virginia statute, to pay all persons having claim to the pro- 
perty, their damages. In an action in the sheriff’s name, on the bond, the sheriff was 
willing to be sworn as a witness for the defendant, who offered him ; and the question 
whether he was competent, was debated by the judges upon his interest in defeating 
the plaintiff, to whom he might be liable, if he had a real claim, and the sureties should 
prove insufficient. Four judges sat ; and they were equally divided. But none of 
them raised a serious doubt whether his merely being a party, should exclude him. 

It is remarked in the 8th ed. of this work, by Amos & Phil. p. 47, note (1,) that 
the privileges of parties to suits, in not being compelled to appear as witnesses, has 
often been confounded with their interest. The privilege is considered under a dis- 
tinct head, atp. 157, 8, where the general rule is laid down and illustrated that “ a 
party on trial before a jury, is never compelled to give evidence for the opposite party 
against himself; and this rule is applied to nominal and real parties; though it is said 
that he may, by his own consent, give such evidence against himself; or a party join- 
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ed with him, the privilege being personal to himself. (See ante, note, 122, p. 136, note 
123, p. 139, note 129, p. 142.) 

It is added, p. 158, note (3,) that it does not appear to have been considered wheth- 
er persons whose admissions are evidence against parlies to a suit, on the ground of 
their tht? real, though not nominal, parties to a suit, are privileged from giving 
evidence. It need scarcely be observed that such privilege has often been recognized 
on this side the Atlantic. (Ante, note 122, p. 134; note 128, p. 141.) 

In England, it has been recently said, that, where one defendant out of several 
justifies a trespass in right of A., but submits to a verdict, A. not having employed the 
attorney, is a competent witness for the other defendants on distinct issues; and that 
one who is, without his consent, made lessor of the plaintiff, (see ante, note 128, p. 
141,) may, after a verdict for the defendant on his demise be called as a witness in sup- 
port of other counts. (Lord Denman, C. J. in Kingv. Baker, 2 Adolph. & Ellis, 333.) 
In that case, several defendants in replevin, made several cognizances under distinct 
persons. I he plaintifTconsenting to the acquittal of one defendant, the person under 
whom he made cognizance, was received as a witness for the other defendant. Up- 
ton v. Curtis, cited text 64, is corrected by the case now cited. These are instances 
of parties real, though not' nominal. So, by the decision of an American court, a 
merely nominal party may be received on being divested of all interest. An adminis- 
tor, one ot the plaintitfs, was held competent for them, on releasing to the distributees 
all his claim for commissions, and paying to the prothonotary all the costs of the suit past 
and to come, and agreeing that, in no event, should they be refunded, it notappearing 
that he was in danger of being charged fora devastavit. (Patton’s adm’rsv. Ash, 7 
Serg. & Rawle, 1 16, 123, 4. See ante, note 122, p. 137, 8.) All this is necessary, 
however, or he cannot be received. (Gebhart v. Shindle, 15 Serg. & Rawle, 235. 
Beard v. Cowman’s ex’r, 3 Har. & McHen. 152.) Nor would like'steps render him 
competent, if he had been an administrator defendant. (Conrad v. Keyser, 5 Serg. 
& Rawle, 370.) One defendant in ejectment having quit the possession, and 
assigned nil his interest to the other defendant, and being released from all liability 
to the person of whom he purchased, was held admissible as a witness for the plain- 
tiff he, the witness, not objecting. (Patterson’s lessee v. Hagerman, 2 Yeates, 163. 
Diermond’s lessee v. Robinson, 2 Yeates, 324, S. P.) 

In Pennsylvania, a party plaintifi may be rendered competent in one of two ways. 
In the first place, by a simple assignment before suit brought, which is holden to throw 
the whole interest, and an exclusive liability fi>r costs on the assignee, who afterwards 
sues in the assignor's name, and so to make him competent for his assignee. (VVistar 
v. 'Walker, 2 Brown, 166, 169, to 171 ; a leading case, and the principle of this prac- 
tice fully shown. Steele v. The Phffinix Ins. Co. 3 Binn. 312. Canby v. Ridgway, 

1 Binn. 496. Fetterman v. Plummer’s adm'r, 9 Serg. & Rawle, 20, 1, 2. DtTvis v. 
Barr, 9 Serg. & Rawle, 137. Clement v. Bixler, infra. Marlin v. Stille, 3 Whait. 
Rep. 337.) And though the assignment be simple and absolute, the assignee need not 
release the assignor. (Martin v. Stille, 3 Wharl. Rep. 337, 342.) There is an excep- 
tion, however, where the assignment was made in order to pay a precedent debt of 
the assignor, unless it was expressly agreed to take it in payment; for a failure to re- 
cover would revive the absolute liability 0 r the witness for the debt. (M’Ginn v. 
Holmes, 2 Watts, 121.) Another method, though he be both the real B nd nominal 
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plaintiff, is an assignment of all his interest in the cause, before or at the time of trial ; 
and the payment of all the costs so far accrued on the part of the defendant ; with the 
deposit of a sum of money, deemed sufficient by the court to cover the future coats of 
the defendant, and a stipulation that the deposit shall go towards defraying such fu- 
ture costs absolutely and without recall. (Ash v. Patton,, 3 Serg. 8c Rawle, 300. 
Patton’s adm’rs v. Ash, 7 Serg. 8c Rawle, 116, 123, 4. Conrad v. Keyser, 5 Serg. 
8c Rawle, 370. North v. Turner, 9 Serg. 8c Rawle, 244. Browne v. Weir, 5 Serg. 
8c Rawle, 401, 403. Washington, J. in Willings v. Consequa, 1 Pet. C. C. Rep. 
308. Willing v. Peters, 12 Serg, Sc Rawle, 177. Fetterman y. Plummer^ adm’r, 9 
Serg. & Rawle, 20, 22. Richter v. Selin, 8 Serg. & Rawle, 426, 437. Clements v. 
Bixler, infra. Hoak v. Hoak, infra. Campbell v. Galbreath, 5 Watts, 423. Mc- 
Lughan v. Bovard, 4 Watts, 308, 312.) Some cases say the stipulation not to claim 
a return, need not be express; but is implied by the payment and deposit for such a 
purpose. Conrad v. Keyser, 5 Serg. 8c Rawle, 370. North v. Turner, 9 Serg. 8c 
244, 249. And see Clement v. Bixler, infra.) Merely giving security for costs will 
not do. (Clement v. Bixler, 3 Watts, 248.) Nor a deposit for past, and a promise 
by the plaintiff to pay future costs, if any more should accrue. (Hoak v. Hoak, 5 
Watts, 80.) A fortiori, a mere stipulation to pay both past and future costs, (Campbell 
v. Galbreath, 5 Watts, 423,) or a mere assignment, without more. (Harris v. Ohio 
Ins. Co. 1 Wright, 644.) 

But the right is not reciprocal. The defendant has no power to restore his own 
competency, (Conrad v. Keyser, 6 Serg. 8c Rawle, 370, and see Shelby v. Smith’s 
heirs, 2 A. K. Marsh. 604, 607,) which has led some of the Pennsylvania judges to 
think the rule a hard one. (Hoak v. Hoak, 6 Watts, 81, 2, per Kennedy, J. Cox v. 
Norton, 1 Pennsylv. Rep. 412, 414, per Huston, J.) 

Nor can a plaintiff, even under the the liberal doctrine of Pennsylvania, at all times 
make himself competent by the usual assignment, payment and deposit. His interest 
may not be assignable in its nature, as if it arise from a personal tort. See case* infra. 
And it is said in one case of a trustee, that a mere formal assignment for such a pur- 
pose, either before or after suit brought, does not divest his interest ; that he can still 
claim the trust fund on its being recovered, and it was so held, where the administra- 
tor had assigned the debt to the distributee before suit, and brought an action for the 
assignee’s use. (Sypher v. Long, 4 Watts, 253.) Quere; for an administrator may 
assign a particular debt; though he cannot assign his trust , as such. The machinery 
being adequate, it is not perceived that the objection is so great as in case of a party 
having the beneficial interest. (See Patton’s adm’rs v. Ash, and Beard v. Comnan’s 
ex’r, supra.) The rule is universal, that a mere trustee, not being a party, nor per- 
sonally interested, is a competent witness in favor of the trust fund. An assignment 
legally effective, though the witness may expect a re-transfer of the right, restores com- 
petency in other cases, (Dellone v. Rehmer. infra,) and why not in this? But in Sy- 
pher v. Long, the counsel was retained by the administrator. That would sustain the 
decision ; for he was liable for costs. . (See 4 Watts, 254.) 

Another case for discharging interet is, where the witness to be rendered competent 
occupies the position of a real, but not a nominal plaintiff, or (it is presumed) defend- 
ant. That the rule applies to a real though not a nominal defendant, see Benjamin v. 
Smith, 12 Wend. 404. In such a case the books all seem to agree that his competency 


Digitized by ^ooQle 



1566 Supplement. — Competency of Witnesses. 

may be restored ; but, as most books say, not by a simple release, assignment, or other 
discharge of his interest ; for he is, if a plaintiff, moreover liable for costs to the oppo- 
site party. This has been often held in respect to real plaintiffs who are considered 
such by reason of their being cestuis que trust or assignees of the whole or any part 
of the money in dispute; (Gallagher v. Milligan, 3 Pennsylv. Rep. 177 ; Mackinley 
v. M’Gregor, 3 Whart. Rep. 369, 374, 5, 399, 400 ; Ontario Bank v. Worthington, 12 
Wend. 593; Lake v. Auborn, 17 id. 18;) and in Benjamin v. Smith, 12 Wend. 404, 
a real defendant: though quere of this, since the case of Miller v. Adsit, 18 Wendell, 
672. There must be an actual payment for past, and an absolute deposit for future 
costs, as in other cases. (Campbell v. Galbreath, 5 Watts, 423.) But this is denied 
in New-York, and a bond of indemnity to the assigning party held sufficient. (Lake 
v. Auborn, 17 Wend. 18, 19.) It was held in one case, that an assignment^ a cestui 
que trust must, in order to restore his competency, be not only legally effective in form, 
but on actual consideration ; (Hoak v. Hoak, 5 Watts, 80, 83 ;) but this case seems 
to stand alone, and is contrary to the practice, because an assignment or release ex- 
pressing without seal, or importing a consideration by seal , removes the legal and 
equitable interest as between the parties, whether there be an actual consideration or 
not. In Martin v. Stille, the assignment was expressed to be for the nominal consid- 
eration of $1, and was in truth a mere gift; yet held good. (3 Whart. Rep. 342, 3.) 
The whole is reduced at least to a mere honorary interest, or a beliefof interest, which 
never disqualifies. And that very point was held in Dellone v. Rehmer, (4 Watts, 9, 
10,) where counsel sought to question the consideration of the assignment. In that case 
a distributee assigning under hand and seal, to her mother, who gave her a bond, at 
one year, to pay her nett distributive 6hare, after deducting the claim in question in a 
suit against the administrator, was held competent for the latter. And per curiam ? 
“ Where a party has so divested himself of interest that he cannot resume his title by 
compulsion of law, he is competent, though he believe himself interested.” They 
Jikened it to an expectation of benefit, a matter of mere honorary obligation or belief of 
interest. (Taylor’s adm’r v. Colvin, 1 Wright, 449, S. P.) In trespas qua re clausum 
firegitand issue on the title, the cestuis que trust of the plaintiff were received as witnesses 
to support the title, on a simple release, without paying or making a deposit for the 
costs of the defendant, (Martin v. M’Cord, 5 Watts’ Rep. 493,) which seems incom- 
patible with several other cases, supra, especially in Pennsylvania. The cases in New- 
York are not uniform on this point. In Soulden v. Van Rensellaer, 9 Wend. 293, it 
was held that the cestui que trust parting with his interest, was liable to the costs of 
defence, but only on the contingency that the real party should become insolvent. The 
case was, therefore, one of contingent and remote liability, which never goes to com- 
petency. (Nelson, J. p. 295, 6.) That reason, though it seems to be very sound, has cer- 
tainly been disregarded in later cases. (Ontario Bank v. Worthington, 12 Wend. 593, 7.) 
It is doubtful, however, whether in this case, the cestui que trust had parted with his 
interest ; he seems still to have had a claim upon a deposit, if the suit succeeded. (See 
id. p. 595, 6. 7.) In Ward v. Lee, (13 Wend. 41, 43,) which was assumpsit by one 
for a sum of money due to two, on the party off the record releasing, though a partner 
with the plaintiff, he was received as competent for the plaintiff, without any thing 
more. The point of liability for costs to the defendant does noQappear to have been 
raised or thought of. (Ante, note 88, p. 95. Curcier v. Pennock, 14 Serg. fit Rawle, 
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51, 54.) Pickett v. Cloud, 1 Bail. 362* contra; for he is accountable for the debts of 
the firm, and so is interested to increase the fund, beside being liable to the defendant 
for the costs ; (id. 364, 5 ;) but this, in'Curcier v. Fennock, supra, is oalled too remote 
and indirect to form an objection. (Per Tilghman, C. J.) In like manner, where a bill 
was filed by one distributee against an administrator to compel a distribution to the 
complainant and several ethers, including P. and his wife ; on P. assigning all his 
and his wife’s interest to the complainant, he was held a competent witness for the 
complainant. (Blackerby v. Helton, 5 Dana, 520, 3.) The case of a real, though not 
a nominal defendant, illustrative of our present head, we before instanced in Benjamin 
v. Smith, 12 Wend. 404, 407. The action was case lor a false return to the plain- 
tiff’s fi. fa. against the sheriff*, who defended, under the indemnity of A. and B., having 
applied the proceeds of the levy and sale in question upon their fi. fa. as being prior 
to the plaintiff ’s. Although B. assigned and was discharged of all his interest, as be- 
tween him and A. and the sheriff, still he was held incompetent by reason of his liability 
forcosts to the plaintiff. But we may doubt, as said before, whether, since Miller v. 
Adsit, 18 Wend. 67, such liability be any longer an objection. 

The practice of assigning the interest of the plaintiff, &c. with a view to render him 
competent, was pointedly censured and denied to be law, by M’Lean, J. in Scott v. 
Lloyd, 12 Pet. 145, 149; and see per Huston, J. in Cox v. Norton, 1 Pennsylv. Rep. 
414 ; though the case recognizes the right to restore the interest of any other person 
by assignment, release, &c. Where a suit was brought on a bond of principal and 
sureties, the former, having confessed judgment and been discharged from execution 
under the United States insolvent law, was held competent as a witness for the other 
defendants on being released by them. (United States v. Leffler, 11 Pet. 86.) So 
where the maker and his surety, the endorser, were sued jointly, the former, having 
confessed judgment and being released by the endorser, was held competent as a wit- 
ness for him. (Tilford v. Hayes, 2 Yerg. 89.) Quere, unless in such a case, there 
would be a separate taxation of costs. The interest of a legatee, &c. e. g. where he 
is offered to sustain a will, may be removed as well by an assignment of his interest to 
a third person as by its release to the executors, &c. (Cates’ adm’r v. Wacter’s heirs, 
2 Hill, 442.) A cestui que trust who stood by in silence and saw his trustee convey, 
was holden to be concluded, and to have parted with his interest for the purpose of 
restoring competency. (Taylor v. Taylor, 2 Watts, 357.) 

. A claim for a trespass de bonis, &c. was held assignable for such a purpose ; but it 
was doubted of one for a slander, assault, &c. or other personal wrong. (Yid. The 
People, ex reL Stanton, v. — — , 19 Wend. 73.) It was held that though the 
assignee be absent, his assent will be presumed if the assignment be beneficial to him. 
(North v. Turner, 9 Serg. & Rawle, 244.) The plaintiff, an assignor, is still incom- 
petent, if he have guarantied the payment to his assignee, though the latter may 
have assigned to another without guaranty ; for the guaranty was said to run with 
the bond into whose hands soever it might pass. (Reed v. Garvin, 12 Serg. & Rawle, 
100, 1Q3, 4.) Quere. 

A plaintiff in a pending action, who had obtained his certificate as a bankrupt, was 
held competent for his assignees, though their names were not formally substituted ; 
(Browne v. The Ins. Co. of Pennsylvania, 4 Yeates, 119; M’Clenachan v. Scott, 
stated in « note to Field v. Biddle, 2 Dali. 172; M’Ewen v. Gibbs, 4 id. 137, S. P.;) 
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but the last case states that the assignees .first entered into security for costs, and the 
nominal plaintiff (the bankrupt) released his interest at the bar. 

We now proceed to some miscellaneous means of restoring interested persons who 

are not parties, to competency. 

Several observations made under the next preceding head in respect to restoring 
competency by release, will in substance apply to this, especially to the means of 
restoring by an assignment or transfer of interest. This assignment being between 
proper parties and drawn up in due form, need not always be actually delivered to the 
assignee. A stockholder of a bank, who executed a transfer of his stock to his daugh- 
ter, then at a distance, and delivered it to the cashier without her knowledge, but for 
her use, was held competent for the bank. (Smith v. The Bank of Washington, 5 
Serg. & It iwle, 319. And see North v. Turner, supra.) As we also saw by several 
cases supra, no actual consideration for the payment is necessary. 

A widow distributee having accepted a specific legacy in full of all her claim upon 
the estate, including dower, was held a competent witness for the estate. (Gebhart 
v. Shindle, 15 Serg. & Rawle, 235.) See Se&gar’sex’rs v. The Slate, 6Har. &, John. 
162, for a restoration of competency by a singular concurrence of circumstances. A 
vendor with warranty was held competent for his vendee, on being discharged under 
the Maryland insolvent act. (Quimby v. Wroth, 3 Harr. & John. 249.) A married 
woman, a distributee of an intestate, was held not to be rendered competent for the 
administrator, by her husband’s written receipt in full of her interest. (Dunnington’s 
ex’r v. Dunnington’s adm’x, 3 Harr. & John. 279.) An endorser of a writ (which in 
several states binds him as security for costs to the defendant) may be restored by the 
plaintiff depositing a sum which the court shall deem sufficient to cover the defend- 
ant’s costs, if he succeed. (Roberts v. Adams, 9 Greenl. 9.) The endorser of a note 
having obtained his certificate as a bankrupt, was held competent for the endorsee, in 
an action by him against the maker. (Murray v. Marsh, 2 Hayw. 290.) A stock- 
holder was held competent for a solvent bank, on assigning his interest to the bank in 
payment of his debt. (Bank v. Green, 3 Watts, 374.) In a suit for contribution, 
founded on advances by one part owner of a vessel against another who held his share 
as trustee, the cestui que trust of the defendant was sworn as competent for him, on 
his (the witness’) releasing his interest. (Clark v. Longworth, 1 Wright, 1S9.) One 
interested as having engaged to pay the amount to be recovered, was holden restored 
to competency, on the principal depositing with him a check for a sum of money equal 
to his liability ; and on his executing a sealed receipt to the principal lor the sum, ex- 
pressed to be in full for all claim as surety. And Savage, Ch. J. said the witness 
thinking it sufficient and discharging the defendant, and it being apparently so in fact, all 
interest was removed. “ If the plaintiffs recovered, the witness would pay the amount 
out of the money, and return the balance. If the defendant succeeded, he was bound 
to return the whole.” And he was accordingly held a competent witness for the de- 
fendant. (Manchester Iron Manuf. Co. v. Sweeting, 10 Wend. 162,5.) A stock- 
holder was held competent for his company, on simply assigning his stock, though in- 
debted to the company, whose by-laws forbade a debtor so to assign without notice 
and consent, &,c. ; for all his interest is gone, subject to the lien created by the by-law 
on the stock. (Gilbert v. Manchester Iron Manuf. Co. 1 1 Wend. 627. Ante, note 93, 
p. 104. S. P. Utica Ins. Co. v. Cad well, 3 Wend. 296.) And this though he declare 
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his intention to repossess himself Of the stock, and that he assigned it for the purpose 
of being a witness, there being no express understanding with the assignee that it 
should be restored. (Stall v. The Catskil! Bank. 18 Wend. 460. See also ante, note 
269, p. 27J.) A receiptor of goods attached in the cause, may be rendered competent, 
like bail, by depositing a sum of money sufficient to indemnify him, though it was! 
doubted whether a bond of indemnity would be sufficient. (Allen v. Hawks, 13 Pick. 
79, 85. Beckley v. Freeman, 15 id. 468.) And in the last case the same thing was 
also beldas to one who had become liable as security fbt* costs, by endorsing the writ 
In assumpsit against a surviving partner, the defence was, that the plaintiff with A. 
and the deceased partner, had covenanted to discharge all the firm debts. The plain- 
tiff on releasing A., offered him as a witness to prove that the covenant was delivered 
to the deceased to be delivered to the defendant on a condition which had never been 
complied with. Held admissible, for he was interested to prove an absolute delivery } 
as that would work payment and take away all liability from the witness. Quere, 
therefore, whether any release woe necessary. (Whitaker v. Salisbury, 15 Pick. 534, 
543.) In replevin by executors for slaves, the testator’s widow was offered as a wit- 
ness for the plaintiffs. She had renounced all right under the will ; and by an agree- 
ment with the plaintiffs was entitled to certain substituted provisions for her mainte- 
nance, which appeared not to depend on or have any connection with the property in 
question, but were personally binding on the plaintiffs. And she was held competent. 
(Callis v. Tolson’s ex’rs, 6 Gill 8c John. 80, 90, 1.) In a like action, the widow, not 
having renounced, she, on the trial, released to the plaintiff all interest in the negroes, 
he releasing to her all claim for costs, and depositing in court money equal to those 
which had accrued. Held sufficient to restore her competency. (Cole v. Hebb, 7 
Gill 8c John. 20.) In an action in the sheriff’s name on a jail bond for an escape from 
custody under a ca. sa. in favor of A. 8c B. the latter was, on being released by A. and 
the attorney, offered as a witness by the sheriff, and stated that he had just now agreed 
by parol with A. tftht he should have the whole debt in question ; should payd). one 
fourth of its anfloiffit, and, as the witness understood, A. was to defray all the expenses 
of the suit. Quei^’, whether this was an assignment so as to divest B.’s interest But 
held, that it was not explicitly shown that B. was discharged from the costs which had 
accrued in the cause. (Seymour v. Harvey, 11 Conn. Rep. 275.) A legatee and 
devisee having been paid in full, executed a release to the executor; and it not appear- 
ing that the sum in controversy would be necessary to prevent a resort to the refund- 
ing bond, was held a competent witness for the estate. (Higgins v. Morrison’s ex’r, 
4 Dana, 100, 106.) In trover by a bailee, the bailor may be a witness for him, where 
he has settled with the bailee, who has agreed to allow him a certain sum for 4 the 
goods lost (Maine State Co. v. Longley, 2 Shepl. 444.) One transfers a note, with 
guaranty ; on the transferee delivering up and cancelling the guaranty, with intent 
to make the guarantor a witness, he becomes competent for the transferee. It is 
equivalent to a release. (Watson’s ex’rs v. McLaren, 19 Wend. 557, 561.) 

A new head of restoring competency in England has been raised by the late stat. 3 
and 4 W. 4, c. 42, § 26, 7. It provides that where a witness would be held incompe- 
tent, by reason that the verdict or judgment would be evidence for or against him, he’ 
shall nevertheless be examined, his name being first endorsed on the record, the effect 
of which as evidence is thus to be deemed taken away. 
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As we are not aware of any similar statute in the United States, the decisions giv- 
ing applicaiion to the above statute can be but remotely useful; and we shall do no 
more tban cite them, with the remark that the earlier of these decisions withheld the 
statute from several cases to which it has been since extended. The only cafes which 
we have been able to find are these: Braithwait v. Coleman, 8th ed. Phil. Ev. 109. 
Burgess v. Cuthill, 1 Mood. & Rob. 315; 6 Carr. & Payne, 282, S. C. Mitchell v. 
Hunt, id. 351. Hudson v. Marshall, 7 id. 16. Faith v. M’Intyre, id. 44. Pickles 
v. Hollings, 1 Mood. &. Rob. 468. Creevey v. Bowman, id. 495. Stewart v. Barnes, 
id. 472. 

Note 270, p. 270. — Of restoring the competency of hail and other sureties for the 
party in the cause. 

The competency of special bail may be restored on motion to add and justify other 
bail. (Whatley v. Fearnley, 2 Chit. Rep. 103.) And it was restored at nisi prius by 
an order to 6trike his name from the bail piece on depositing with the marshal of the 
lord chief baron .£200, he being bail for £100. (Pearcy v. Fleming, 5 Carr. & Payne, 
503, cor. Lord Lyndhurst, C. B.) The surety for a plaintiff on his appeal from an 
award of arbitrators, was discharged by the court, and he received as a witness for 
the plaintiff. (Salmon v. Ranee, 3Seig. & Rawle, 311, 314.) The plaintiff, to re- 
store the endorser ofthe writ, (thereby becoming surety for the defendant’s costs,) was 
allowed to deposit so much as in the opinion of the court, would pay the defendant’s 
costs, should he prevail ; and thus render the endorser competent for the plaintiff. 
(Roberts v. Adams, 9 Gieenl. 9.) So to deposit money with his sureties, equal ta 
the penalty in a replevin. (Hall v. Baylies, 15 Pick. 51,3.) So the defendant to de- 
posit money with the receiptor of goods attached, equal to their value. (Allen v. 
Hawks, 13 Pick. 79. Beckley v. Freeman, 15 Pick. 468.) The surety in a replevin 
bond may be rendered competent for the plaintiff by the substitution of other secu- 
rity. (Bailey v. Bailey, 1 Bing. 92, 7 Moore, 439, S. C.) and a witness for the plain- 
tiff who is liable to the defendant in a bond for the costs of the action may be render- 
ed competent by his depositing the penalty of the bond with the proper officer of the 
court. (1 Mood. & Rob. 329.) Appeal bonds may be cancelled, and others substi- 
tuted, 1o let in the sureties as witnesses. (M’Cullock v. Tyson, 2 Hawks, 336. 
Lavender v. Pritchard, 2 Hay w. 337.) So an attachment bond. (Garmon v. Bar- 
ringer, 2 Dev. &, Bat. 502.) 

Note 273, p. 272. — Of a witness voluntarily disqualifying himself by acquiring an 
interest. 

We considered the cases, at note 273, p. 272, on the question whether a party shall 
lose his witness where the latter voluntarily acquires an interest after the former had 
a right to his testimony. Where he has attested a paper, his hand-writing may some- 
times be proved. (Ford, J. in Henarie v. Maxwell, 5 Halst. 298.) But in general 
the only way in which the difficulty can be obviated, is still to admit him as compe- 
tent. (Commonwealth v. Gore, 3 Dana, 474. Den, ex dem. Rem, v. Jackson, 2 
Dev. 187, 189, 90.) This was refused where the witness had ; married a wife who 
was interested. Van Horne’s ex’rs v. Brady, 1 Wright, 452.) 

The commonwealth in a case where it is not bound to prosecute tvithout securitv, 
acquires no interest in a witness’ testimony till the indictment be found. Therefore. 
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where a witness agreed before that, to indemnity the prosecutor, he was held incom- 
petent for the commonwealth. (Commonwealth v. Gore, 3 Dana, 474.) 

Several courts also, as we saw by the notes cited, require, in addition to the fact, that 
subsequent interest has been acquired, that a want of bona tides in its acquisition 
should also appear. If honestly incurred in the usual course of business, and with- 
out any intent to deprive the party of his testimony, either in the witness or oppo- 
site party, he may in this way, render himfeelf incompetent. (Eastman v. Winship, 14 
Pick. 44, 6, 7. See Manchester Manufact. Iron Co. v. Sweeting, 10 Wend. 162, 4, 
S. P., per Savage, C. J.) 

If the party introducing the witness have assented to his taking an interest, he is 
incompetent. In Hovill v. Stephenson, (5 Bing. 493,) the plaintiff having assigned 
an interest in the charter party on which he sued, to the subscribing witness, and the 
latter refusing to release, evidence of his hand-writing was precluded, and the action 
in consequence failed. See the case more at length, note 881, p. 1267, and see seve- 
ral other cases to the sartie point cited in the same note. 

Notes 275 to 288, p. 275 to 283 ; Notes 525, a, and 525, 6 . — Confidential commu- 
nications. 

An attorney’s clerk is privileged to the same extent os the attorney. (Mills v. 
Oddy, 6 Carr. & Payne, 728. Bowman v. Norton, 5 Carr. & Payne, 177. Ante, 
note 292, p. 279.) 

As to the subject matter of the privilege, an attorney refusing to produce his 
client’s papers on notice, is not admissible as a witness to prove their contents. (Bo- 
thomley v. Usborne, Peak. Add. Cas. 99, 101. JVt ills v. Oddy, 6 Carr. & Payne, 
728, and note (a) to that case, citing per Lord Lyndhurst, C. B. in Bate v. Kinsey, 
1 Crompt. Mees. & Rose. 38. Marstt . v D d Carr. &. Payne, 381. See 

also Walker v. Wildman, 6 Madd. 47, and Cook v. Hearn, 1 Mood. & Rob. 201.) 
A bankrupt went to an attorney’s clerk to consult him as to the state of his affairs. 
In an action by the assignees, they called the clerk to prove the conversation. The 
offering counsel, conceding that the clerk was privileged, and that the conversation was 
in its own nature so, insisted that the privilege followed the right of suit, which hav- 
ing passed to the assignees, they might waive it. Beside, he added, that the assignees 
represented the bankrupt’s person, and might waive the privilege for him. But the 
offer was disallowed. Tindal, C. J. put the case of the commission being set aside; 
and asked — “ Are the man’s secrets told to his solicitor to be let out?” (Bowman v. 
Norton, 5 Carr. & Payne, 177.) 

But the attorney, &c. to protect the communication, must be consulted strictly in 
his professional character. (See Rex v. Brewer, 6 Carr. & Payne, 363, and Hill v. 
Elliott, 5 id. 436. Farquano v. Knight, 2 Mees. & Welsh. 100.) In Annesly v. Ld. 
Angelsea, 17 How. St Tr. 1221, the attorney of the prosecutor of an indictment was 
allowed to state what his client had observed to him, pending the proceedings on the 
indictment, viz. that he would give a large sum of money to have the prisoner hang- 
ed. And we saw ante, note 288, p. 281 to 283, various instances in which the commu- 
nications, though made to an attorney, &c. were holden unprotected because not 
made with a view to professional advice. ‘ The books furnish additional illustrations 
of the kind. Thus, though we have just seen that a bankrupt’s communications shall 
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not be disclosed if he go lo consult the attorney on the state of his affairs, yet in an- 
other case, although the communication was made to his acting attorney retained in 
his affairs, and though it related to them, it was holden not to be privileged. The at- 
torney suggested to his client that a meeting of his creditors should be called; and the 
client asking him if he could safely attend without being arrested, was advised to 
remain behind in the attorney’s office till it could be ascertained whether his creditors 
would give him a safe conduct. This was offered in evidence as an act of bankrupt- 
cy, and the attorney was allowed to disclose it. Abbott, Ch. J. said the privilege 
must be confined to questions asked with a view to legal advice which it was a part 
of the duty of the attorney to give as attorney ; but a question asked with a view to 
obtain information as a matter of fact, being addressed to an attorney where it might 
have been addressed to any other person, and being addressed to him where his cha- 
racter and office of attorney is not called into action, has never been held to be within 
the protection. (Bramwell v. Lucas, 4 Dowl. &, Ryl. S67, 372; 2 Barn. & Cress. 
745, S. C.) So he may be asked by whom he was employed in the cause. (Brown 
v. Payson, (iN. Hamp. Rep. 443;) and in what capacity his clients employed him, 
whether as executors ; (Gurney, B. in Beckwith v. Benner, 6 Carr. &, Payne, 68i ;) 
when the instrument in question was put into his hands for collection or suit, (Wal- 
worth, C. in Driggs v. Rockwell, 11 Wend. 504, 7, 8;) though he cannot be compel- 
led to state its situation or appearanc ' at that time. (Brown v. Payson, 6 N. Hamp- 
Rep. 443. Wheatley v. Williams, 1 Mees. &. Welsb. 533.) He w r as compelled to 
state the fact of giving a check to his client for money collected for him ; and what he 
then said as to being in funds. (Johnson v. Farmers’ Bank, 1 Harringt. 117, 18, 19.) 
So of the execution of a deed by his client in his presence. (Sandford v. Reming- 
ton, 2 Ves. jun. 189 ;) and he compellable to disclose any other private communica- 
tion or transaction independent of his characteras attorney. (Hodges v. Mullikin, 1 
Bland, 509. Bogert v. Bogert, 2 Edw. Ch. Rep. S99, 403. Rogers v. Dare, 1 
Wright, 13(3, 7.) On this principle, he is bound to disclose a statement made by re- 
quest of his client, to the adverse party. (Ripon v. Davis, 2 Nev. &. Mann. 310.) 
And Gainsford v. Grammar, 2 Camp. 9 contra, was questioned, and semble , overruled 
as there reported. (Id. Griffith v. Davis, 5 Barn. &, Adolpb. 502, S. P.) 

Whether the communications to an attorney, &c. in order to be privileged, must 
relate to a suit depending or at least prospective, as wt* saw ante, note 280, p. 277, 8, 
the authorities are conflicting. (And see Brown v. Payson, 6 N. Hamp. Rep. 445, 
and the cases there cited by Parker, J.) That either is necessary was denied in Beltz- 
hoover v. Blackstock, 3 Walls. 20,2, 27, 8. And this seems to be now the settled 
doctrine of Westminster Hall, besides being sustained by a decided preponderance of 
of American authority. (See Taylor v. Blacklow, 3 Bing. N. C. 235, and the cases 
there cited by the counsel and the court. (Doe, dem. Peter, v. Watkins, id. 421. 
Walker v. Wildman, 6 Madd. 47.) 

The question arose in Foster v. Hall, 12 Pick. 89, where it was much considered. 
Mr. R., an attorney, was consulted by and gave advice to a grantor concerning a 
proposed deed. He knew nothing but what the grantor communicated in a conversa- 
tion and consultation held in relation to the making of the conveyance, which was now 
assailed as fraudulent. Mr. R. had been recgitly licensed as attorney, and felt that he 
was entitled to a fee for the directions he gave; but had never received one. The 
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counsel for the grantor objected to bis being examined, though his advice had not 
been given in respect to any pending suit; nor with express reference to a prospec- 
tive one. The objection was allowed; and on motion for a new trial it was denied. 
The question was debated and deckled on the assumption, that the advice had no 
connection with a present or prospective suit. Shaw, C. J. delivered the opinion of 
the court. He examined the English cases very fully, (A. D. 1881,) cited the 6th ed. of 
Phillips, p. 184, (A. D. 1824,) repeated in the present edition at p. 143, 4, which he ap- 
proved, and concluded as follows — “ On the whole, we are of opinion, that, although 
this rule of privilege, having the tendency to prevent the full disclosure of the truth, 
ought to be construed strictly ; yet still, whether we consider the principle of public 
policy upon which the rule is founded, or the weight of authority by which its extent 
and limits are fixed, the rule is not strictly confined to communications made for the 
purpose of enabling an attorney to conduct a cause in court, but does extend so as to 
include communications made by one to his legal adviser, whilst engaged and em- 
ployed in that character, and when the object is to get his legal advice and opinion as 
to legal rights and obligations, although the purpose be to correct a defective title t 
by obtaining a release, to avoid litigation by compromise, to ascertain what facts are 
necessary to constitute a legal compliance with an obligation, and thus avoid a forfeit- 
ure or claim for damages, or for other legal and proper purposes, not connected with 
a suit in court.” In this case, the well known limits of the rule in most other respects 
are noticed by the learned Ch. J. on English authority, 12 Pick. 98 to 99, not differing 
materially from those already pointed out in the text or notes. See also a learned ex- 
amination of the same head of evidence upon the English and many of the Ameri- 
can cases, by Parker J. in Brown v. Payson, 6 N. Hamp. Rep, 444, to 449. 

To Foster v. Hall, may now be added the still later cases of Bolton v. The Corpo- 
ration of Liverpool, 1 Mylne 8c Keen, 88, and Greenough v. Gaskell, id. 98, (A. D. 
1833,) Moore v. Terrell, (same year,) 4 Barn. 8c Adolph. 870. The reporter’s note to 
Greenough v. Gaskell is thus: “ And, generally, it seems, that a solicitor can not be 
compelled, at the instance of a third person, to disclose matters which have come to 
his knowledge in the conduc t of professional business for a client, even though such 
business had no reference to legal proceedings, either existing, or in contemplation.” 
In Moore v. Terrell, Parke, J. said, “ In Greenough v. Gaskell, the lord chancellor 
consulted with Tindal, C. J., Lord Lyndhurst, and myself; and we all thought the 
client’s privileges extended much beyond communications in respect of a suit. The 
language of the lord chancellor is also given in a note to Moore v. Terrell. An at- 
torney for A. lending money to B. peruses the abstract of B.’s title. He is not admis- 
sible as a witness concerning them. (Doe, dem. Peter, v. Watkins, 3 Bmg. N. C. 
421.) So of any thing communicated by a client in respect to the sale or purchase of an 
estate. (Mynn v. Joliffe, 1 Mood. 8c Rob. 827. And see Ex parte Aitken, 4 Barn. 
8c Aid. 47, and Ex parte Yeatman, 4 DowL Pr. Cas. 809, per Littledale J. See also 
Hare on Discovery, ch. 8.) In Doe, ex dem. Shellard, v. Harris, 5 Car. 8c Payne, 
592, Mr. Justice, J. Parke extended it to knowledge acquired on an application to an 
attorney to draw a deed in fraud of creditors, and he refused to make an exception, 
because the advice might relate to an unlawful transaction, repeating what he said m 
Moore v. Terrell, as to the decision of the lord chancellor. He concluded by saying, 
“ 1 am of opinion that the privilege applies to aQ cases where the client applies to the 
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attorney in a professional capacity ; and an application to draw a deed is, I think, of 
that description.” He said, in the course of the trial, that he considered the cases to 
the contrary, as overruled. He said, “ there is a great deal of difficulty in the wit- 
ness’ disclosing whether the conference between him and his client, was for a lawful or 
unlawful purpose, without our being told what it was. It might be that the party 
asked if a particular thing could legally be done.” See also Bowman v. Norton, and 
Mills v. Oddy, supra, which are also substantially that the retainer need not relate 
to a suit. 

The consequence is that where no suit is pending, an attorney may be employed 
for both parties as in conveyances, and, therefore, cannot disclose the secrets of either, 
without his consent. (Doe, dem. Peter, v. Watkins, 3 Bing. N. C. 421. See also 
Taylor v. Blacklow, id. 235. Doe, ex dem. Stroder, v. Seaton, 2 Adolph. &, Ellis, 
171.) 

The privilege is that of the party, who may waive it. Ante, note 277, p. 276. If 
the attorney in the cause submit to de examined, his assent, it seems, shall be taken 
for that of the client. Bishop of Winchester v. Fourner, 2 Ves. sen. 446. Maddox 
v. Maddox, 1 id. 61, 2.) But as we saw in Bowman v. Norton, supra, the assignees of a 
bankrupt have no power, as such, to waive his privilege. 

An attorney making a communication between two parties, is compellable by either 
to disclose them. (Cheeve v.JPowell, 1 Mood. & Rob. 223. Braughe v. Cradock, id. 
182.) A party assignor may waive his privilege, and let in the testimony of his attor- 
ney against his (the party’s) assignee, as to what the assignor said previous to the as- 
signment. (Benjamin v. Coventry, 19 Wend. 353.) 

Whether, under the New-York statute, the privilege of concealing knowledge ac- 
quired professionally, as a physician or surgeon, be that of the patient, and waivable 
by him ? Quere. (Johnson v. Johnson, 14 Wend. 637.) Savage, Ch. J. at p. 641, 
said it was undoubtedly that of the party, not the witness. (4 Paige, 460, 468, S. C. 
and see S. C.but not S. P. in 1 Edw. Ch. Rep. 439.) 

All the cases seem to agree that the privilege continues after the particular suit is ter- 
minated, and extends to causes with which the client has no concern. (See Parker v. 
Yates, 12 Moore, 520.) It extends to the professional advisers of a stranger to the 
suit. Though if the judge improperly receive the evidence, it has been held that the 
party to the cause cannot avail himself of the objection. (Ante, note 824, p. 1173.) 
Yet counsel may argue as to the admissibility at the trial. (Rex v. Woodley, 1 Mood. 

& Rob. 391.) Quere; for the privilege is not allowed out of regard to the interests 
of the parties. (But see Doe, dem. Peter, v. Watkins, 3 Bing. N. C. 421.) 

In respect to the production of papers, the privilege of the attorney seems to be co- 
extensive with that of the client; but not more so. (Ante, note 279, p. 276, note 5, 
p. 12, note 824, p. 1173.) But he is not bound to produce a case made for his client, a 
stranger, and submitted to counsel. Rex v. W oodley, 1 Mood. &. Rob. 390.) 

The court will direct at the trial, as to the attorney’s privilege. (Ante, note 5, p. f 12. 
Nixon v. Mayoh, 1 Mood. & Rob. 76. See also ante, note 824, p. 1173.) 

%As to incompetency or privilege, on the ground of policy, from disclosing knowledge 
acquired in the course of state, judicial, or other official duty, see ante, notes 524, 525, 
a, and 525, b. A senator was held admissible to disclose facts which transpired in secret 
session, after he had applied to have the injunction of secrecy removed, and that was re- 
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fused. (Law v. Scott, 5 Harr. & John. 438.) The court refuted a subpoena duces 
tecum to compel a state governor to produce a paper filed with him, containing 
charges alleged to be libellous. (Gray v Pentland, 2 Serg. & Rawle, 23, commented 
on and approved in ITouter v. San no, 6 Watts, 166.) The county attorney is inad- 
missible as a witness to disclose the proceedings before the grand jury. (McLellan v. 
Richardson, 1 Shepl. 82, 86.) The court say the object of the grand juror’s oath of 
secrecy, is to prevent escapes, and promote freedom of deliberation, by preventing 
timid jurors being over-awed. In another case, a grand juror was received to prove 
who was the prosecutor. Huston, J. argues that the oath, “ The commonwealth’s 
counsel, your fellows and your own, you shall keep secret,” restrains merely from all 
voluntary disclosure, because that may affect the prosecution, or jurors, or witnesses, 
injuriously ; but not disclosures on oath to promote justice. (Huidekoper v. Cotton, 
3 Watts, 56, 7, 8.) He cites Wheat. Selw. 815, as in in point. And so it is. See 
that page of the 2d Am. ed. The case is Sykes v. Dunbar. 

Communications, though made to official persons, are not privileged, where they 
are not made in the discharge of any public duty ; as a letter Written by a private in- 
dividual to the secretary of the postmaster general, complaining of the conduct of the 
guard of the mail. (Blake v. Pelfield, 1 Mood. & Rob. 198.) 

When the purposes of public justice require that certain evidence should be given, 
which the court, from a regard to decency, would be disposed to suppress, (whether 
upon indictment for crimes, or on questions of private right or private wrongs,) the 
evidence, however ioconvenient, must be disclosed. It has, therefore, been considered 
that Mr. Justice Burnet was wrong in refusing to try an action of defamation in 
which a woman charged a man with proclaiming to the world that she had a secret 
defect in her person, and the defendant, by plea, justified that it was true she had such 
defect. (Per Lord Mansfield, in Da Coetar v. Jones, Cowp. 733.) But the courts 
have frequently refused to try wagers, on the ground of their leading to the admission 
of indecent evidence, or as unnecessarily injuring the feelings of third parties. (Id. 
Ditchbum v. Goldsmith, 4 Gamp. 152.) 

Senible. An arbitrator is privileged from disclosure out of protection to his situa- 
tion. (Note to Johnson v. Durant, 4 Carn & Payne, 327, cites Ellis v. Saltau.) 

A petit juror may, of course, be examined to any material fact, though it come to 
his knowledge in the course of duty as a juror. (Dunbar v. Parks, 2 Tyl. 217.) And 
in crim. con. the executor of the defendant’s uncle was compelled to answer what 
amount of property the defendant had acquired by his death, this being material to 
the question of damages. Abbott, C. J. said, “ I do not say that an executor is bound 
to answer all questions ; but I do not see why you should not answer this.” (Peter v. 
Hancock, 1 Carr. & Payne, 375.) 

Note 326, p. 428. Of incomipetency became the party will not state what he propo- 
ses to prove. 

It is very properly holden, that, in order to enable the court to judge of relevancy, 
you muststate, if required, what you propose to prove by a witness. (Ante, note 
326, p. 428.) But you are not bound to do this before the witness is sworn. If he be, 
therefore, precluded his oath for such a refusal, and not by reason of personal incompe- 
tency, it will be error. (Foree v. Smith, 1 Dana, 151.) 
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Note 522, p. 728. Of incompetency because the questions to the iritness may be 
criminating . 

It lies with a witness, even after he is sworn, and not with the party, to assert his 
privilege from answering a criminating question, as we saw ante, note 522, p. 748. A 
fortiori , it is not for the party to object to the witness being sworn, because he may 
criminate himself (Macarty v. Bond’s adm’r, 9 Lou. Rep. 351, 355, 6.) 

Note 511, p. 730; Note 534, p. 779. Of a party objecting the incompetency of his 
own witness . 

A party cannot object to his own witness as incompetent, or discredit him. Under 
what qualifications this is held, see ante, note 511, p. 730, and note 534, p. 779. 
(Winston v. Moseley, 2 Stew. Rep. 137, 139.) But in one case, a plaintiff was al- 
lowed to call a witnsss, and examine him to one fact, and then to exclude him as interest- 
ed for the defendant to prove another and distinct fact (Shield’s lessee v. Miller, 4 Har. 
&, John. 1, 6, 9.) Quere. Helm v. Handley, 1 Litt. 219, 221, is directly contra. A 
witness bffered and sworn by a party cannot be withdrawn by him on the ground of 
interest; but he must allow the opposite party to cross-examine. (Bogert v. Bogert, 
2 Edw. Ch. Rep. 399, 403.) Yet ihe rule that a party cannot object to the incompe- 
tency of a witness, is confined to the particular trial. If there be a new trial, the op- 
posite party has no right, therefore, to insist on his being received as competent ; nor 
if he be dead, can he insist on what he swore at the former trial, being evidence. 
(Crary v. Sprague, 12 W'end. 41, 45. Ante, note 440, p. 575, S. C.) 


END OF CO WE If AND HILL’S NOTES. 
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COWEN <fc HILL’S NOTES. 
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ABATEMENT, 

plea of, for nonjoinder of parties, 

not necessary when one of several co-contractors sues alone, when, 
515, 516. 

when not available in suit by one of several co-contractors, 516, 517. 
necessary, when one of several co-contractors is sued, 515 to 517, 
rule in actions against one of several makers of a bond, 516. 
not available in actions against one of several tort feasors, 517. 

otherwise, where tort consists in non feasance, ^rhen, 517. 
person not joined, incompetent to prove plea, when, 113. 
competent, when, 1514. 

discharge of criminal on, no bar to second prosecution, 953. 
postponement to prove plea of, not granted save in a strong case, 47 . 
ACCESSARY. See tit. Acquittal, Conviction , Accomplice. 

conviction of principal, evidence against accessaiy , 890, 978. 
conclusive of the fact of conviction, 820, 978. 
not conclusive in other respects, 820, 978. 
plea of guilty by principal, evidence against accessary , 179. 
acquittal of principal may be used by accessary, 853. 
principal competent on trial of, when, 69. 

ACCOMPLICE, 

who is not, 67, 1510. , 

competent against associates, 67. 

reasons for admitting, 67, 8. 

motion to admit, 68. 

not admitted, when, 68. 

his title to pardon, 68. 

may be prosecuted for other offences, 68. 

wheh his testimony against associates may be used against him, 68. 

Vot. I* 188 
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ACCOMPLICE — continued. 

in fraud, competent to prove or disprove the fraud, 67. 

competent for associates, when, 67, 70, 1504. 

jointly indicted, admitted for prosecution, 1504, 1510, 1511. 

when admitted for associates, 69, 145, 6, 1404. 

. name omitted in indictment, but endorsed, 146. 
credibility of, generally, 67, 396, 745, 1505 et seq. 

confirmation of, not always indispensible to legality of conviction, 69, 71, 
1504 et seq. 

but generally required in practice, 1504 to 1510. 
whether required in cases of misdemeanors, 1505, n. (1.) 
to what extent necessary, when required, 1506, et seq. 
as to identity of prisoner, review of cases where not required, 1506 
to 1508. 

of cases where required, 1508, 9. 

distinction between accomplice and principal in respect to confirm- 
tion, 1610. 

by another accomplice, insufficient, 1510. 
by wife of accomplice, insufficient, 1510. 
act or declaration of, when evidence against the rest, 177 et seq. 

but proof of connection first to be given, and how made, 177, 8- 
admission or communication by, to officers, when privileged, 238. 
not to be given in evidence against him, when, 238. 
otherwise, if made under promise to testify fully, which is after- 
ward violated, 68, 238. 

volunteering to testify for prosecution, not privileged from answering ful- 
ly, when, 735. 

presumed to have destroyed paper, furnishing evidence of his guilt, when, 

1222 . 

ACQUITTAL, 

evidence in civil cases, when. See tit. Judgments , decrees, &c. 

to prove rem ipsam , in action for malicious prosecution, 821, 2, 852. 
admissibility and effect of in criminal cases, 

of principal, may be used by accessary, 853. 

of one charged with larceny, admissible for another charged with 
compounding the offence, 976. 
but not conclusive, 976. 

not admissible, if person seeking to use it was a witness in first 
suit, 976. 

a bar to second prosecution, when, 

bars as to all offences triable under first indictment, 957. 

when, as to offences from same act, 967 to 970. 
severance of subject matter not allowed to avoid bar, 967 to 970. 
acquittal of inferior offence, bars suit for higher, arising from 
same act, when, 967 to 970. 

of higher offence, bars suit for inferior, from same act, 
968, 9. 

otherwise, if inferior not triable in first suit, 969. 
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ACQUITTAL — h continued . 

statute rule in New-York, 970. 

of manslaughter) bars suit for murder from same act, 968. 
of murder, bars suit for petty treason from same act, 966. 
of rape, bars suit for assault, fee. with intent to commit 
rape, 958. 

no bar as to assault and battery, 958. 
of possessing, &c. forged bills, bars like suit as to other 
bills possessed at the time, 969. 
of offence, bars as to same offence, with additional ag- 
gravation, 969. 

not a bar, if subject matter different, 957. 
or if offence charged not triable in first suit, 968, 9. 
of iorging order, no bar to suit for using same order as a false 
token, &c. 956. 

of receiving stolen goods, no bar as to larceny of same goods, 
956. 

of passing one counterfeit bill, no bar to suit for passing an- 
other, 956, 7. 

even though latter bill was used as evidence in first 
suit, 956, 7. 

because of defect in indictment, no bar, when, 953, 4. 
because of variance, no bar, when, 835, 954, 5, 957. 
otherwise if by proper evidence conviction could have 
been obtained in first suit, 954, 5. 
in New-York, a bar, after trial on the merits, though 
indictment defective, 954. 
virtual, by discharge without verdict, 

before trial commenced, no bar, 953. 
upon nolle prosequi, 953. 

a bar if jury empannelled, 963. 
upon demurrer, 953. 

plea in abatement, 953. 
quashing indictment, 953. 
retraxit , 836, 952, 3. 

after trial commenced, a bar, when, 968, et seq. 
withdrawing juror, 953, 4. 

no bar, if indictment defective, 954. 
discharging jury, 953. 4, 

right of nullifying effect of virtual acquittal, by dis~ 
charging jury or withdrawing juror, &c. 953, 4. 
when right may properly be exercised, 953, 4. 
exercise of right, how far discretionary with court, 
953, 4. 

acquittal or discharge, when a bar, though no judgment rendered, 
955, 1064. 

acquittal by foreign court, a bar, when, 890. 
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ACQUITTAL — continued. 

how proved, 955, 1064. 
of co-defendant, to render him competent on trial. See tit. Co-defendant. 
ADMIRALTY, 

sentence of, conclusive, as to whom, 880, 1. 
sentence of foreign court, effect of, 881 to 883. 

to shew change of property, 881, 883. 
to shew breach of warranty in policy, 881 to 883. 
conclusive only as to facts directly found, 883. 
not as to facts merely inferrible, 883. 
nor as to facts recited merely, 883. 
nor facts not necessary to uphold it, 883. 
grounds of, to be gathered from adjudicating part, 883. 
grounds of, ambiguous or contradictory, 884. 
evidence aliunde to ascertain grounds, 884. 
condemning as c< good and lawful prize,” not evidence that ves- 
sel is “ enemy’s property,” 883, 4. 
condemning for breach of municipal law, not evidence unless 
law be proved, 885. 
sentence, no proof of law, 885. 

condemnation not conclusive, when for breach of other than na- 
tional law, 885. 
grounds of insufficient, 885. 
effect of, how varied by stipulation in policy, 885. 
how affected by want of libel, monition, &c. 885, 1098. 
may be impeached for lack of jurisdiction, 886, 7. 
upon w hat jurisdiction depends, 886, 7. 

1 . upon the state of the res, 886. 

2. upon national character of court, 886. 

3. upon the place where court sat, 886. 

4. upon the source of court’s authority, 886, 7. 
presumptions as to, 887. 

reversed, not evidence, 887. 

appealed from, not evidence till appeal determined, 887. 
of acquittal, evidence to disprove alleged grounds of condemna^ 
tion, 887. 

how foreign sentence proved, 1098, 1120 to 1125. 
rule in, as to competency of witnesses, 81, 1514. 

ADMISSION, 

evidence against party, 160, 1. 

even though made while testifying as a witness, when, 160, 1. 

rule in criminal cases. See tit. Confession . 
and though party an infant, 161. See tit. Confession. 
by implication from acts or silence, 191 to 199. 
of part of account, by contesting residue, 191. 

of liability to cohtribute to erection of hustings, by using them, 191. 
of waiver of forfeiture of lease, by receipt of rent, 192. 
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ADMISSION — continued. 

of demand due, by obtaining summons to allow payment into court, 
196. 

of plot or surrey, by procuring it to be made and returned, 197. 
of authenticity of book, by objecting on other grounds, 196. 
of authenticity of other writing, by acts, 1820, 1. 
of execution of bond, by assignment, 197, 1320. 
of facts stated in letter, by using it on former trial, 196. 

otherwise as to affidavit of opposite party, used in another suit, 
when, 196. 

of assent to statute, by petitioning for its passage, 197. 
of female being party’s wife, by his treating her as such, 201. 
of title, by acts, &c. recognizing it, 201, 2. 
by tenant taking lease, &c., 201, 2. 
by agreement to purchase, &c., 201, 2. 
by receipting goods to sheriff, 202, 1439, 1440. See tit Re- 
ceipt. 

by taking property under an agreement to return, 202. 
by pointing out property for officer to levy on, 203. 
by purchasing goods, 203, 4, 209. 

by delivering over goods, on claim of title made, 209, 210. 
by other acts recognizing title, 202. 

Of corporate character, by dealing with corporation, as such, 209. 

by accepting office in corporation, 209, 556. 
of official character, by acting in office, 198. And see tit. Official 
character . 

toll gatherer shutting gate and demanding toll, 198, 556. 
deputy sheriff acting as such, 208. 
of professional character, by recognition in slanderous words, 556. 
of character as executor, by using goods of deceased, 207. 
of character as assignee, by stipulation to contest nothing but mer- 
its, 196. 

of apparent amount due on chose in action, by promise to pay, 204. 

by standing by in silence and suffering one to pur- 
chase, 204. 

of one being a partner, by suffering his name to go forth as such, 207. 
of one being a purchaser at auction, by silently suffering his name to 
be so set down, 192, 208. 
of name, by putting in bail, 207. 

by assuming a wrong name, 207. 
by not dissenting from statement made, 192 to 194. 

qualifications of rule, 193, 4. 
by not dissenting from amount claimed, 213. 
by not objecting to account presented, 192, 21 3< 
by suffering account current rendered to lie without objection, 194. 

rule confined to mercantile dealings, 195. 
by not objecting to evidence offered on trial, 200, 558. 
by objecting upon other grounds, 196, 7, 500. 
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ADMISSION — continued. 

admission by giving receipt. See tit. Receipt. 
by recital in deed. See tit. Recital. 
by auswer in chancery. See tit. Answer in Chancery . 
on record, by pleading, effect of, generally, 444 to 451. 
party putting himself on one issue, admits residue, 444. 
allegations not denied are admitted, 444, 450, 1. 
protcstando , effect of, 444, 5. 

admission in one count or pleading, how far to affect evidence under 
another, 445, 6. 

notice of special matter, effect of, 446, 7. 

general issue admits special character or qualification alleged, when, 
447, 8. 

character as overseer of poor, 447. 

proprietors of purchase, 447. 
successors of treasurer, 447. 
executor or administrator, 447. 
a foreigner, 448. 
a citizen, 448. 
a guardian, 448. 
a corporation, when, 448. 
not assignee or trustee of insolvent, 448. 
in writ of entry, effect of, 449. 

non est factum, admits all allegations save execution of deed, 448, 9 

plea of covenants performed, admits deed, 1213. 

disclaimer in real action, admits demandant’s title, 449. 

liberum tenementum , admits trespass and plaintiff’s possession, 450. 

denial of marriage, or seizin, in dower, effect of, 449. 

non cepit in alio loco , in replevin, 449. 

property, in replevin, admits taking, 449, 450. 

non tenure, to avowry for rent, admits seizin and demise, when, 450. 
reins in arrere , admits defendant’s title, 450. 
justification, in malicious prosecution, 449. 
plea of tender, effect of, 449. 

plea of payment in assumpsit, admits cause of action, 449, 450. 

in suit on award, admits award, 449, 450. 
in suit on judgment, admits judgment, 450. 
in suit on bond, admits bond, 450. 
plea of set off admits plaintiff’s demand, 450. 

replication denying discharge, to plea of insolvent discharge, admits 
jurisdiction, 450. 

of new promise to plea of infancy, admits infancy, 450. 
that note is plaintiff’s property, to plea of set off and pur- 
chase of note to avoid set off, 450. 

replication not denied by rejoinder, effect of after trial and ver- 
dict, 450. 

admission by various other issues, 450, 1. 
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ADMISSION — continued. 

proof of amount*, not superseded by plea, fee. admitting averment 
rejecting, 46a 

supersedes necessity of producing best evidence, when, 558, 1213. 
on record, by default, 

against executor or administrator, admits assets, 466. 
in trespass g. c. f., admits description of locus in quo , 466. 
in debt on jailor’s bond, admits custody, when, 466. ' 

In covenant, admits plaintiffs averments, 466. 
in debt on bond, effect of, 466. 

where breaches are assigned after default, 466. 
admits only traversable averments, 466. 
admits nominal damages, but no more, 450, 466. 
does not admit alia enormi*, 466. 
hor amount, in debt, 466. 
on record, by demurrer, 

admits facts well pleaded, 466, 7. 
not operative in other suits, 183. 
on record, by case made, 182, 197. 

by bill of exceptions, 181, 197. 
by whom to be made, 

by nominal party, or trustee, when, 163 to 166. 
by executor or administrator, when, 167, 172, 175, 6. 
not by trustee before he became such, 167. 
by party beneficially interested, 167, 8. 

by witness, to shew incompetency as to religious belief, 62, 3, 60S. 
not to shew incompetency from infamy, 65. 
not to shew incompetency from interest, 258, 707, 1559. 
by other party to suit, jointly interested, 170 to 172. 
by one jointly interested, not a party, 174 to 176. 
nde as to one of several grantors, 170. 

obligors, 170, 1, 175. 
covenantors, 171. 
promisors, 171, 2, 175. 
devisees, 168, 170, 1, 2. 
lessors, 170. 

tenants in common, 170. 

makers of a note, 171, 2, 175. 

joint debtors, 171. See tit. Joint debtor . 

carriers, 171. 

proprietors of theatre, 167. 

managers of a lottery, 17lT 

executors or administrators, 167, 172, 175, 6. 

partners, 172, 174, 5. 

after dissolution, when, 173, 4. 
endorsers, 175. 
other instances, 175, 6. 
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ADMISSION — continued. 

by joint wrong-doer, 176 to 180, 588, 9, 604, 5. 
by particepsfraudie, when, 177, 8, 602, 8, 652, 662, 8. 
by co-trespasser, 176. 
by co-conspirator, 177 to 180, 588, 9. 
by person referred to for information, 180, 188, 209. 
by agent, when evidence against principal, 180, at seq. See til. 
Jfgertf. 

by attorney or counsel, when evidence against client, 181, 2, 604. 
made before he appears as such on record, 604. 
made on a former trial, 181, 
made on the trial, 200. 
not made in the cause, 181, 191. 
stipulation to admit facts on trial, 195, 6, 200. 
in bill of exceptions, 181, 197. 
in case made or demurrer, 182, 197. 
in notice to produce, 196. 

by clerk of attorney, when evidence against client, 604. 
by public prosecutor, or attorney general, 185. 
by corporator, when evidence to affect corporation, 168 to 170. 
by officer of corporation, 168 to 170, 190. 
by overseer of poor, defending town, 181. 

how far admissible against town afterward, 181. 
by deputy, when evidence against sheriff, 191. 
by wife, when evidence against husband, 152. See tit Hutkand and 
Wife. 

of payment, 152. 
of property delivered, 182. 
of sale of property, 184, 5. 
by fonder owner, when to affect successor, 

receivable, if before declarant’s interest gone, 644, et seq. 
rule as to real estate, 

of ancestor, against heir, 646. 
of devisor, against devisee, 646 to 650. 
of vendor, bargainor, &c. against vendee, &c., 650 to 655. 
not admissible, if after declarant’s interest gone, 655, 6. 
when admissible to show fraud as to creditors, 652 to 654, 663. 
rule as to personal property, 

of former owner, against one claiming title by operation of 
of law, 656, 7. 

• of vendor, against vendee, 657 to 663, 666, et seq. 

not admissible, if after declarant’s interest gone, 662. 
otherwise, to show fraud as to creditors, &c., if declarant 
in possession, 177, 8, 602, 662, 3, 667. 
of assignor of chose in action, against assignee, 663, et seq. 

not admissible, if made after assignment and no- 
tice, when, 163 to 166, 668. 


Digitized by ^ooQle . 



INDEX. 


1685 


ADMISSION — continued. 

of holder of bill or note, against transferee, 663, et seq. 
not admissible against bona fide holder, 663, et seq. 
whether admissible, if made after transfer, 663, et seq. 
by former possessor, when to affect successor, 

possessor of real property, 596 to 601. 
possessor of personal property* 601 to 603. 
by principal, when evidence against surety, 669 to 673. 
sufficiency of, and how construed, 

that one intends to act, not evidence of act done, 198. 
that one is a British subject, evidence of being bom such, 198. 
that party is now in possession, not evidence of possession at antece- 
dent time, 198. 

that one is editor, whether evidence of being so after, 198. 

that one swore truly, but did not tell all, effect of, 198. 

applicable to more than one subject or thing, 199, 213. 

vague and unsatisfactory, 199, 210, 211. 

that one had given, &c., implies actual delivery, 213. 

of indebtedness generally, proves nothing as to amount, 213, 450, 466. 

by pleadings, 450, 466. 
rule as to constructive admissions, 191 to 199, 213. 
not evidence in favour of party making it, 154, et seq. 

exceptions to this rule, 154 to 157. See tit. Declaration . 
declarations part of res gesta, 155, 157, 8, 592, et seq. 
official conduct, acts, or entries, 155, 157. See tit. Return, 
Conviction , Judgments , decrees , fyc. 
statement or oath of party appealed to, 180, 196. 
when introduced by opposite party, 158. 
not evidence in favour of one claiming under declarant, 669. 
otherwise, when part of res gesta, 668, 9. 
accompanying acts of sale, &c., 590, 1. 
explaining possession, 589, 590, 597, et seq. 
when conclusive, 199 to 209. 

where others have acted on it, 200, et seq. 
made to induce others to act, 200, 1, etseq. 
examples, 200 to 209. 
not conclusive, when, 209, et seq. 
examples, 209 to 213. 

when regarded as suspicious and weak evidence, 210, 211. 
of matter of law, not regarded, 199, 211. 
of legal effect of contract, 199, 211. 
of intent of written instrument, 1389. 

in answer in chancery, not to vary &c., written instrument,- 928. 
made under mistake of fact or law, effect of, 210, 211, 212. 
by infant, how to be weighed, 162. 

Vo*. I * 199 
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ADMISSION — coT^tni^d. 

whole statement containing, to be received, 228 to 230. 
but every part not entitled to equal credit, 158, 224, 5, to 281. 
whole of conversation, 158, 225 to 227, 230, 1. 
whole of account, debit as well as credit, 227 to 280. 
whole of stipulation, 228. 

whole of officer's return, when, 228. See tit Return,. 
whole of letter, or letters, 228, 1207. 
whole of answer. See tit. Answer in Chancery. 
whole of recital, 1235. 

rule where one written admission refers to another, 1207, 1420, etaeq* 
rule where oral admission refers to writing, 223, 4, 227. 
writing must be produced, when, 223, 4. 
by way of offer to compromise, not admissible, 218, et seq. 

otherwise, as to unqualified statement of fact, 219, et seq. 
by way of inducement to arbitrate, not admissible, 223. 
made before arbitrator, admissible, 162, 223. 
by witness in testifying on another trial, evidence against him, 162. 
by party, on former trial, whether evidence against him, after, 161, 2. 
before justice, evidence on appeal, when 162. 
by party in criminal suit, evidence in civil suit, when, 162. 

even though drawn out by improper inducements, 240. 
oral, how proved, 

witness' impression as to substance, admissible, when, 153. 
rule where precise words important, 154. 
oral, of deed, does not dispense with attesting witness, 557, 1263. 
otherwise, if made on trial, 1265. 
not operative on subsequent trial, 1265. 
rule, how far applicable to unsealed instruments, 557, 1263, 1265. 
does not dispense with production of record, 544. 

writ or process, 1073. 

by not objecting on trial, waives right to call for best evidence, 558, 1068, 
1213. 

not objecting in time, 558, 168, 1213. 
when and how objection to be made, 558, 1068, 1213. 
ADVERSE POSSESSION OR ENJOIMENT, See tit. Possession, Pre- 
sumption. 

bars right to lands, when, 354, 5, et seq. 
as against the public, 354, 5, 357. 
as against others, 354, 5, et seq. 
statute of limitations not applicable, when, 

party not embraced by it, 354, 5, 357. 
subject matter not embraced by it, 356, 7. 

'relation between parties precluding statute, 357, to 360. 
mode of enjoyment not such as required, 357 to 360, 365. 
other circumstances precluding statute, 360, 1. 
raises presumption of title, where statute inapplicable, when, 344, 5, et seq. 
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ADVERSE POSSESSION OR EN JO V M ENT — continued. 

deeds and other papers necessary to title, presumed from, when, 357, et seq. 
defects or chasms in documental evidence of title, aided by, when, 361 
to 367. 

character of possession requisite to raise presumption, 865 to 366. 
requisite length of, not presumed, but must be proved, 366. 

* province of court — and jury — respecting these presumptions, 367. 

where statute applies, no other rule can be resorted to, 366, 7. 
by mortgagee, of mortgaged estate, bars equity of redemption, when, 319 
to 323. 

bar how repelled, 320, et seq. 
by trustee, no bar to cestui que trust , 329. 

under contract to convey, raises presumption of conveyance, when, 869 f 
370. 

of easements, raises presumption of grant, &c., when, 357. 
ancient lights, 371, 2. 
private ways, 372, 3, 4. 
fisheries, 357, 375. 
water, 372, 3, 376 to 385. 
other easements, 376. 

AFFIDAVIT 

of person neither party nor witness, not admissible, 944. 
made by one party at the other’s request, in another suit, not admissible for 
party making it, 196. 

even though used in first suit by party procuring it, 196. 
admissible as a declaration in articulo mortis , when, 944, 5. 
of person convicted of infamous crime, admissible, when, 65. 
proof of, 

office copy, admissible, when, 1068, 1099. 
examined copy, admissible, 1099. 
copy served, admissible against party serving it, 945. 
on indictment for perjury committed in, 1100, 1. 
tor putting off trial, 41, et seq. 
to found process, when sufficient, 1000, 1. 

AFFIRMATIVE 

of issue to be proved, 475, et seq. See tit. Onus Probandi . 

AGENT, 

admission by, when evidence against principal, 180 to 191. 
not till agency established, 188, 9. 
where fact of agency doubtful, 188. 

part of res gestas , or within scope of authority, 180 to 185, 189. 190. 
684. 

beyond agent’s authority, inadmissible, 185 to 188. 

by general agent, 187, 189, 190. 

by agent of corporation, 168 to 170, 190. 

by wife as agent of husband, 152, 182, 184, 5, 189. 

answer of agent, in chancery, 185, 197. See tit Answer in Chancery. 
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A GEN T— continued. 

by person referred to for information, 180, 188, 209. 
by overseer of poor, 181. 

by public prosecutor, or attorney general, 185. 
by attorney or counsel, 181, 190, 1, 195, 6, 7, 200, 604. 

their agent or clerk, 190, 604. 
by deputy, against sheriff, 191. 

admission by, when evidence in favour of principal, 157, 594, et seq. 
proof of agency, 188 to 190. 

by implied recognition, in appearing to defend, 189. 
reference to agent, 180, 188, 209. 
by agent, when, 97, 113, 189, 254, 5, 1526, et seq. 
by admission of principal, 189. 

where admission refers to written power, 189, 556, 7. 
by showing general authority, 187, 189, 190. 

declarations or acts of agent, inadmissible, to prove agency, when, 
189. 

when admitted to sustain doubtful proof, 188. 
declarations and acts in other matters, when admissible, 189, 190. 
where written evidence exists, 1208. 
competent witnefe for principal, when, 96 to 98, 254, 5, 1526, et seq. 
not competent, when, 106, 7, 110, 112, 189, 255, 6, 1527, et seq. 
assumed agent competent to disprove authority, 255. 
not competent against principal to sustain authority, when, 113, 
255. 

when not competent against principal, in other cases, 98. 

And see tit. Master and Servant. 
books of, rule for production. See tit. Production of Writings. 
parol evidence admissible to show instrument executed by agent, as 
such, when, 1464, 5. 

of officer, communications to, when privileged, 748. 
to execute deed, must be authorized by deed, w'hen, 1268, 9. 
proof of deed executed by, 1268, 9. 

requisites and proof of deed executed by agent of corporation, 1286, 7. 

when executed under powers of a public na- 
ture, 1288, et seq. 

AGREEMENT, 

blank in, supplied by parol, when, 1394. 

in writing, parol evidence to explain, vary or discharge. See tit. Parol 
Evidence. 

ALIMONY, 

decree of divorce, bars suit for, 966. 

ALTERATION OR ERASURE 
of written instrument, 

by blemish, interlineation, &c., effect of, 299 to 301, 1317 to 1319. 
whether presumed done before or after execution, 299 to 301, 1317, 
1318. 
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ALTERATION OR ERASURE—confwusd. 

when it precludes proof of instrument, 1216, 1217, 1846. 
raises presumption of payment or acquittance, when, 314. See tit 
Payment. 

AMBIGUITY 

in written instruments. See tit. Parol Evidence. 

AMENDMENT, 

of mistakes and variances in pleadings, after verdict, 531, 2. 
of proceedings in inferior courts, 1025. 
of return of officer, 1095. 

ANCIENT WRITINGS, 

ancient deed, how proved, fitc. See tit. Deed. 
usage, when admissible to explain, 1396 to 1398. 
ancient will, how proved, fite. See tit. Will. 
copy of a faculty, 1316. 
letter of orders, 1319, 1320. 
parish certificate, 1320. 

ANNUITY, 

remedy for, barred by lapse of time, when, 324, 5, 328. 
presumed released, &c. from lapse of time, when, 324, 5, 828. 
rule as to annuity to wife for pin money, 325. 
rule as to income of fund settled upon wife, 325. 
consideration of, presumed from delay and acquiescence, when, 349. 
creation of, presumed regular from delay and acquiescence, when, 349. 
ANSWER IN CHANCERY 

responsive to bill, effect of in same suit. 284 to 287, 924 to 927. 

evidence against defendant, but not for him, 161, 287, 926. 

evidence for him if produced by the other party, how far, 926, 7. 

hearsay evidence in, not admissible, 287, 928. 

evidence to vary written instrument in, not admissible, 928. 

identity of party making, to be proved, 1099. 

when used as an admission, or to contradict, 1099. 

to be taken altogether, not in parts, 926 to 928, 9, 1206, 7. 

qualification of rule, 927 to 930. 
but not all equally credible, 287, 8, 927. 

documents connected with, not to be read without answer, when, 929, 980* 
when used to impeach witness, whole not to be read, 930. 
of defendant, not evidence against co-defendant, 931, 2. 
even though respondent be agent of co-defendant, 931. 
otherwise, where co-defendant refers to or adopts answer, 931. 
of one partner, when evidence against co-partner, 932. 
of obligee, not evidence against previous assignee, 931. 
of wife, not evidence against husband, 931. 
proof of answer, 1099. 
office copy admissible, when, 1068, 1102. 
examined copy with proof of identity, 1099. 
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ANSWER IN CHANCERY — continued. 

proof of bill necessary, if to be found, 929. 

APPOINTMENT 

to office, 

evidence of, from proof of acting, and reputation, 554 to 556, 627, 
1003, 4, 1101. 

secondary evidence of contents, not admissible, when, 1211. 

apprentice, 

indenture of, made by court of another state under local -statute, how 
proved, 1291. 

statute must be proved, 1291. 

suit for harboring, bars assumpsit for his services, when, 960. 
assumpsit for his services, bars suit for harboring, when, 960. 
decision of justice on complaint against, under statute, effect of, 997. 
APPROPRIATION, 

of money by husband, raised by security on wife’s lands, presumed, when* 
306. 

presumption, how rebutted, 306. 

rights of, as to lands or privileges, presumed waived, when, 340, 1. 
of payment, judgment admissible as a circumstance to prove intent as 
to, when, 970. 

ARBITRATION. See tit. Award . 

submission to, may be by parol, when, 1026, 7. 
when to be in writing, or by deed, 1026, 7. 
who may submit, 1034, 5. 
infant, 1034, 1135. 
feme covert, 1034, 5. 
lunatic, 1034. 
attorney, 1032, 1034, 1135. 
partner, 1035. 

to be proved by party setting up award, 1135, 6. 

how proved, 1069, 1135. 
revocation of, when and how made, 1032, 3. 
effect of revocation, 1032, 3. 
award under, effect of, 840, 1, 1025. See tit. Award . 

how and for what invalidated, 1027 to 1035. 
effect of submission to, upon suit pending, 1026. 
upon questions as to real estate, 1037 to 1040. 

wife’s real property, how far affected by award on submission of husband, 
1293. 

ARBITRATOR. See tit. Award . 

competent, to shew time and circumstances of award, 59. 
privileged from answering, when, 740, 1575. 
respecting his exceeding jurisdiction, 740. 
respecting grounds of award, 740. 

ARREST, 

privilege from, 14 to 17. 

what not an arrest within rule, 14. 
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ARR EST — continued. 

on non-b&ilable process, 14, 15. 
on summons, 15. 
on attachment, when, 14. 
surrender by bail, 17. 
witness privileged from, 14 to 17. 
under subpoena before court, 15. 

summons or subpoena before officer, commissioner, or ref- 
eree, 15. 

recognizance, before sessions, 16, 17. 
before arbitrator, 16. 
foreign witness, 16. 
how long privileged, 15, 16. 

deviation from route in going cr returning, 16. 
after discharge from obligation to attend, 15, 16. 
privilege personal right of witness, 15. 

may be waived by him, when and how, 15. 
witness once lawfully arrested, not privileged from subsequent 
arrest, when, 17. 

creditor attending commissioners of bankrupt, privileged, when, 16. 
person privileged, discharged from arrest on motion, when, 17. 
motion before what court, 17. 
practice in respect to, 17. 
breach of privilege, a contempt, when, 15. 

ARSON, 

conviction of, bars suit for murder from same act, 970. 

ASSAULT AND BATTERY. See tit Trespass. 

conviction of, when a bar to other prosecutions. See tit. Conviction. 
aquittal of, when a bar to other prosecutions. See tit. d quitted. 
plea of guilty to indictment, evidence in civil suit for, 251. 

effect of, 251, 2. 

plea of nolo contendere , not evidence in civil suit, 209, 851. 
latitude of enquiry allowed under notice. of special matter in, 429. 
justification of, 

by schoolmaster, practice in other schools inadmissible, when, 451. 
damages in action for, 

previous provocation admissible, when, 451. 

ASSIGNEE, 

of chose in action, how far to be affected by admissions of assignor, 163 
to 166, 663. 

not if admission after assignment and notice, when, 163 to 166, 663. 
promise to pay assignee, entitles him to sue in his own name, 166. 

excludes defence, when, 166, 204. 

debtor standing silently by at assignment, excludes defence, when, 
166, 204. 

not barred by judgment obtained without his privity, in assignor’s name, 
975. 

may maintain second suit in name of assignor, 975. 
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ATTACHMENT, 

arrest on, when a violation of witness’ privilege, 14. 

of witness, for not obeying subpoena, 3 to 7, 24 to 28. See tit. Attendance. 

for not obeying subpoena duces tecum , 11, 12, 25, 1171. See 
tit. Subpccna , Production of Writings. 
forms of proceeding as to, and practice, at circuit, 3 to 7. 

at bar, 24 to 28. 

ATTENDANCE 

of witnesses, mode of procuring, 
in civil cases, 

subpoena ad testificandum , 1 to 11, 14. 

issuing, form, service, &c. 1 to 11, 14, 23. 
subpoena duces tecum , 11, 12, 1170, 1. 
before officer, to take proof of conveyances, 31. 
before judge, on taking testimony, 31. 
before legislative committee, 31. 
in criminal cases, 

subpoena ad testificandum , 1, 29. 

before magistrate, respecting complaint, &c. 30, 1. 

process on default, 30, 1. 
recognizance, 29. 

habeas corpus ad testificandum , 17 to 23. 
what persons brought in upon, 17. 
soldier in army, 17, 19. 
infant enlisted at West Point, 17. 
seamen on board man of war, 19. 
prisoners, generally, 18, 21, 2. 
in New-York, from what courts to issue, 18, 21. 

allowed, by what officers, 18, 19, 21. 
to testify, in what cases, 21. 
in United States courts, 18, 19, 21, 23. 
at common law, 22, 3. 

form of writ, and practice in obtaining, &c. 18, 19, 21, 22. 
duty of sheriff upon writ, 19 to 21. 
fees of witnesses in civil cases, 7 to 11. See tit. Fees. 
tender of, on subpoenaing, 14, 23. 
foreign witness, 8. 

officers attending with official papers, 8. 
surveyors, 8. 
taxation of, 8 to 10. 

witness cannot recover beyond legal fees, 11. 
fees not allowed in criminal cases, 7, 8, 29. 
expenses in criminal cases allowed, when, 30. 
to foreign witnesses, 30. 
to poor persons, 30. 
who are such, 30. 
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ATT EN D A NC E — continued, 

order for allowance, 30. 

privilege of witness from arrest. See tit Arrest . 
proceedings against, for non-attendance. 

attachment. See tit. Attachment . 
capias ad testificandum , 3. 
warrant, in summary proceedings, 30, 1. 
action for damages, 11, 28, 31. See tit Non-Attendance . 
using means to prevent, a contempt, 13. 

failure in respect to, ground for postponing trial, when, 41, et seq. 

See tit. Putting off Trial. 
voluntary, whether compelled to be sworn, 1, 23. 
witness’ testimony taken de bene *sse,|Upon dedimus, or in perpetuam 
rex memoriam, when, 21, 32 to 41. 
in United States courts, 32 to 36. 
in New-York, 21, 36 to 40. 

ATTORNEY FOR THE PEOPLE, 

in criminal cases, may make admissions favorable to accused, 185. 

not allowed to disclose proceedings before grand jury, 1575. 
ATTORNEY, LETTER OF, 

deed executed under — power must be produced, 1268. See tit Power. 
power when presumed, 1269. 
secondary evidence of, 189, 1208, 1234. 

ATTESTING WITNESS. See tit. Deed , Will, Writing. 

who are or are not to be regarded as such, 1262, 1298, 1305, 1310. 
not privileged from testifying on the ground of being attorney, 281. 
competent to impeach execution of instrument, 70, 1. 
to be called in proving instrument, 1261 to 1263. 
in proving lost instrument, 1221. 

if there are several, and one incompetent or absent, others to be called or 
accounted for, 1265, 1300, 1354. 
cannot be impeached by party calling, 779, 781, 782, 1303. 
contradictory statements of, not proveable by party calling, 781, 2, 1303. 
denying attestation, instrument still proveable, and how, 1303. 
recollecting only his hand-writing, proves instrument, when, 1303, 4. 
one of several, sufficient to prove instrument, 1262, 3. 
when dispensed with, 

not by admission of party, 1263, 1265. 

rule as to unsealed instruments, 1263, 1265. 
not by admission on former trial, 1265. 
writing only collaterally in question, 1263, 4, 1297. 
ancient writing, 1319, 1356, 7. 
writing produced by party claiming under it, 1205. 
writing sufficiently proved by recital in another instrument, 160, 1, 
1235 to 1237. 

witness interested, 1265, 1293, 1310. 

where there are several, and all not interested, 1265. 

VoL. I .• 200 
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ATTESTING WITNESS— eonftnti^. 

interested at the time of attestation, 1310. 
becoming interested since, 1266 to 1268. 

by act of party seeking to prove instrument, 1267, 8. 
party need not, but may call interested witness, 1293, 1342. 
interest must be proved, 1293. 
unauthorized witness, 1262, 1305. 
fictitious witness, 1262, 1305. 

witness not present at execution, and ignorant as to, 1293. 

presumption and proof as to presence, & c. 1293. 
witness dead, 1295, 1354, 5. 

death proved by hearsay, 613, 614. 
when presumed, 1316. 
illness of witness, 1294. 
witness insane, 1354, 5. 
infamous, 1354. 

witness absent or abroad, 1294, 1354, 5. 

beyond the reach of compulsory process, sufficient, 1294, 1355. 

temporary absence, 1294* 

absence, how shown, 1294 to 1299, 1354, 5. 

by diligent and fruitless search, &c. 1294 to 1299, 1355. 
examples, 1295 to 1298, 1355. 

whether hearsay admissible in proving search, &c. 589, 613, 
614, 1298, 9. 

absence presumed, when, 1297, 1316, 1356, 7. 
parties and persons interested, competent to prove search, 
&c. 1298. 

witness denying signature, 1303. 
hand-writing of, next best evidence to oath, 1305 to 1307. 

otherwise, where attestation a nullity, 1305, 1310. 
attestation presumed regular, 1293, 1299. 
sufficient proof of instrument, when, 1266, 1299 to 1303. 
instrument erased or interlined, 1317. 
proof identifying party, when to be added, 1300 to 1303. 
identity of party, how shown, 1301 to 1303. 
proof of hand-writing of, when dispensed with, 1305 to 1307. 
attestation a nullity, 1293, 1305, 1310. 
witness a marksman, 1306. 

after diligent and fruitless effort to obtain proof, 1307. 
measure of diligence to be shown, 1307. 
character of, may be impeached, when hand-writing relied on as proving 
instrument, 764, 771. 

and statements of, inconsistent with attestation, shewn, 764, 771, 1303- 
probate of deed certified upon testimony of, may be assailed by impeach- 
ing witness’ character, 1249. 
or by showing witness incompetent, 1249. 



Digitized by 



Google 


INDEX. 


1595 


ATTESTING WITNESS — continued . 

good character of deceased witness to will, may be shown, when fraud in 
obtaining it imputed to him, 776. 

deed attested by incompetent witness through mistake or fraud, when aided 
in chancery, 265. 

ATTORNEY OR COUNSEL, 

proof of being attorney, by acts, 554. 

admission by, when evidence against client See tit. Admission. 
notice to produce paper, to be served on attorney, 12, 13, 1183. 
possession of paper by, is the possession of his client, when, 1190. 
duplicate original of attorney’s bill delivered, when admissible, 1202. 
copy not signed, when admissible, 1202. 
rule where copy and original not contemporaneous, 1202. 
privileged communications to, 

what are such, 275 to 283, 1571 to 1574. 

need not relate to suit pending or expected, 277, 8, 1572 to 1574. 
employed to draw or advise respecting deed, 277, 8, 1572, 
1573, 1574. 

to make abstract, 277, 8. 

to foreclose mortgage by advertisement, 277, 8. 

• to consult with bankrupt on his affairs, 1571, 2. 

to obtain insolvent discharge, 277. 
to advise as to sale or purchase, 1573. 
conflicting cases, where no suit pending or in prospect, 
277, 8, 282, 3, 1572 to 1574. 
privilege continues after suit terminated, 280, 1574. 
extends to papers entrusted to attorney or counsel, how far, 12, 
276, 7, 280, 1, 1173, 1574. 

not compelled to produce, even in suit where client not 
interested, 277, 8, 1173, 1574. 
compelled, where client could be obliged to produce, 
12, 276, 1173, 1574. 

cannot be compelled to swear to contents, 276, 7, 1173, 
1571. 

though if compelled, client only can allege er- 
ror, 1173, 1574. 

privilege extends to clerks of attorney or counsel, &c. 279, 280, 
283, 1173, 1571. 

extends to interpreter between attorney and client, 280. 
not to persons unconnected with attorney, overhearing 
communication, 280. 

whether to person employed, but who is not a profes- 
sional man, 280. 
matters not privileged, 

communicated for an unlawful purpose, 283, 1573. 
qualification of rule, 283, 1573. 


Digitized by ^ooQle 



1596 


INDEX. 


ATTORNEY OR COUNSEL — continued. 

collateral or impertinent matters, 280, 1, 2. 
repeated to attorney, after relation has ceased, 280, 282. 

otherwise, if drawn out by artifice, 280. 
may discover who retained him, when, 276, 1572. 

and in what capacity employed, when, 283, 1572. 
otherwise as to specific object of retainer, when, 283. 
knowledge gained by, independent of professional confidence, 
281, 2, 1572. 

client’s hand-writing, 281. 

execution of instrument in attorney’s presence, 1572. 
attorney an attesting witness, 281. 
concealment of client, 281, 2, 1571, 2. 
that he gave client a check, and what was then said by cli- 
ent as to his being in funds, 1572. 
that paper was received from client, 282. 
when instrument was received for collection, 1572. 
that note received for collection was endorsed, 282. 

otherwise as to situation and appearance of instru- 
ment, when, 1572. 

that instrument was left with client as an indemnity, 282. 
that client directed papers to be filed, 282. 
situation and custody of paper, with a view to notice to pro- 
duce, 277, 281, 2. 

that paper is in his, or client’s possession, 277, 281, 
1188. 

that paper is in court, or near by, 277, 281, 2, 1186. 
matters disclosed by client on consultation with attorney, 
not professionally, 280, 1571, 2. 
terms of compromise proposed by client through attorney, 
&c. 281, 2. 

statement by attorney to third person, at client’s request, 
1572. 

notice given to third person, by counsel, 282. 
privilege of, personal right of client, 276, 1574. 
waiver of privilege, 276, 1574. 
may be waived by client, 276. 
not by others, 276, 1571. 
counsel, 276. 

assignee of bankrupt, 1571. 
may be waived by party’s assignor, when, 1574. 
employed by two, cannot be waived by one, 276, 1574. 
court, at the trial, to direct as to privilege, 12, 1173, 1574. 
if attorney compelled to disclose, no one but client can allege error, 
276, 1173. 

when competent witness for client, and when not, 95 97, 110, 111, 1528 
1529. 
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ATTORNEY OR COUNSEL— continued. 

fees depending on event of cause, 95, 110, 111. 
liable for costs, 95, 110. 

expecting to receive debt from avails of suit, 1528, 9. 
holding assignment of portion of recovery, 1528, 9. 
in suit by for fees, against assignee, assignor competent for him, 1518. 
AVERMENT. See tit. Variance , Evidence, pi. 3. 

by whom to be proved. See tit. Onus Probandi , Evidence , pi. 2. 
immaterial, need not be proved, when, 503. 
what immaterial, 503, et seq. 
rule in criminal cases, 508, 9. 
rule in civil cases, 503 to 507. 
descriptive, material, and to be proved, 503, et seq. 
of injury, 501. 

relative, priority of facts, 601. 
of negligence, 493. 
of words in slander, 494. 
of criminal offence, 508, 9. 
of expresss contract, 504, 509 to 514. 
in actions of tort, 514, 515. 
in criminal cases, 509. 
of writings, 504, 507, 518 to 532, 536. 
in actions of tort, 514, 515. 
in criminal cases, 499, 500. 
rule as to divisible averments, 505 to 507, 518. 
as to matter of inducement, 501 to 503. 

AW ARD. See tit. Arbitration. 

not evidence for or against stranger to submission, 1034, 5. 

upon submission by wife, not evidence against herself or husband* when, 

1034, 5. 

upon submission by husband, not to affect wife’s separate interest in lands, 

1035, 1293. 

upon submission by partner, not to affect co-partner, when, 1035. 
evidence as respects parties and privies, 1034, 1040. 
conclusive, when, and how far, 840, 1, 1025, et seq. 

in action to recover back money paid under, 1026. 
against what was proper matter of defence before arbitrators, 
1026. 

as a bar to suit, &c., 840, 1, 1026, 1040, 1. 
even though submission by parol, when, 1026, 1037. 
or though subject matter in question not litigated, if within sub- 
mission, 840, 1, 1040, 1. 

whether effect of, depends upon its being specially pleaded, 1035. 
may be impeached, how, and for what, 1025, et seq. 
for fraud, mistake, &c., in equity, 841, 1025. 
but not at law, 841, 1026, 1031, 2. 

impeachable for want of jurisdiction or power, 1027, 1032, 1039, 1035. 
because submission invalid, 1026, 1034, 5, 1135, 6. 
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A W A R D — continued. 

because submission not in writing, 1026, 7. 

submission not under seal, 1026, 7. 
submission by an infant, 1034, 5, 1135. 
lunatic, 1034. 
feme covert, 1034, 5. 
partner, 1035. 
attorney, 1034, 1135. 
subject matter not arbitrable, 1037, 8. 
because submission not pursued, 1027, 1039, 1040. 
not pursued as to time, 1029. 

as to form of award, 1030. 
as to persons empowered, 1030 r 
1136. 

delegation of pow- 
er, 1030, 1136. 
umpire called in,. 
1136. 

all not signing, 
1030. 

as to subject matter, 1027, 8, 1039. 
on matter not submitted, 
1027,8, 1039. 

not settling whole dispute, 
1028, 1030, 1. 

because power exhausted by previous award, 1034, 1293. 
because power expressly revoked, 1032. 

when and how party may revoke, 1032, 3. 
because of implied revocation, by death, marriage, &c. of 
party, 1033. 

because of resignation of arbitrators, before award, 1033. 
because all the arbitrators not notified of hearing, 1031. 
because party not notified, 1032. 

because of dissent of one arbitrator from parol award, 1034. 

otherwise, if dissent after publication, 1034. 
not impeachable by one not a party, when, 1035. 
when it operates a transfer of title to chattels, and when not, 1036. 
on questions respecting realty, 1037 to 1040. 

what questions arbitrable, 1037, et seq. 
how to be submitted, 1037, et seq. 

when covered by submission of “all demands,” 841, 1039. 
effect of as to title, 1037, et seq. 

as to boundary, &c., 1037, et seq. 
as to other claims relating to lands, 1037, et 9 eq. 
oral evidence admissible, 

to impeach award, when, and when not, 1031 to 1035. 
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•AW ARD — continued. 

to sustain award, by showing requisite arbitrators present at hear- 
ing, 1030, 1406. 

to explain and apply, or identify matters tried, submitted Sic 
1038, 9, 1040, 1, 2. 

to supply blank or omission in, when, 1394. 
not, to vary or contradict, when, 841, 1471. 
may be good in part, and void as to residue, 1027, 8. 
what presumed in favour of, 1027 to 1029, 1039. 
proof of, 

submission to be proved, 1135, 1208. 

to be proved by attesting witness, if there be one, 1135. 
how proved when submission by rule of court, 1069 1135 
See tit. Order. 

submission by all the parties, must appear, 1135. 
if umpire united in award, his appointment most be shewn, 1136. 
otherwise, if parties appeared before him, when, 1136. 
by Onondaga Commissioners, how proved, 1186. 


B 


BAIL, 

not competent witness for principal, when, 
to the sheriff, 109. 
special, 109, 1536. 
on appeal from justice, 1537. 
on appeal from award, 1570. 
surety in replevin bond, 109, 271. 
sequestration bond, 109. 
attachment bond, 109. 
injunction bond, 109. 
administration bond, 109. 
to procure adjournment before justice, 270. 
other cases, 270, 1, 1570. 
bow rendered competent, 270, 1, 1670. 
by substitution, 270, 1, 1570. 
how made, 270, 1. 
at trial, by court, 370, 1, 1570. 
at bar, on motion, 271, 1570. 
not by auditors or referees, semble, 271. 

they may postpone to enable party to move, 271. 
by deposit, when, 271, 1570. 
by surrender of principal, 271. 
by indemnity, when, 271. 

BANK, 

admission by officer or agent of, when evidence against, 168, 9. 182 to 

lOi 1AA ° 99 W 
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BA N K — continued. 

by member of corporation, 168, 9. 
stock-holders, &c. not competent witnesses for, when, 270, 1542, 3. 
rendered competent by assignment of stock, 270, 1568, 9. 

even though assignment not in accordance with charter, 104 
270, 1568, 9. 

savings, trustee of competent, when, 1543. 

BANK BOOKS, 

entries in, by agent or officer, evidence against bank, 182, 3, 190, 210, 
680. 

evidence against customer, when, 210, 680. 

against surety of cashier, 680. 
how far evidence against strangers, 1157. 
how authenticated, 680, 1159, 1160. 

entries made by several clerks, 680, 1153. 
sworn copies, when admissible, 1159, 1160, 1165. 
certified copies inadmissible, 1160, 1165. 
director may compel inspection of, 1168. 

depositor, when, 1168. 
inspection, how obtained, 1168, 9. 

BANK OF ENGLAND, 

books of, public books, 1165. 

entries in, proveable by sworn copy, 1159, 1165. 
book to be produced where genuineness of transfer upon is in question, 
1165. 

BANKRUPT, 

conduct and declarations of, inducing others to act, conclusive against 
him as to fact of bankruptcy, when, 204, 5. 
not conclusive unless voluntary, 205. 
assignees of, proved such by admission, 196. 

not admitted by pleading general issue, 448. 
proceedings of commissioners, evidence to shew one declared bankrupt, 
977. 

not to shew his act of bankruptcy, 977. 
allowance of account by, conclusive, 891. 
commission against one not within bankrupt act, void, 997. 

BASTARDY, 

order of, proceedings as to, 140. 

rated inhabitant, competent witness, 254. 

competent in action on bond, 254. 
mother a competent witness, 140. 
indictment for ciim. con. and bastardy with married woman, 153. 
woman competent to prove the crim. con. 153. 

cannot prove want of access, 153, 1555. 
marriage how proved, 623, 1147, 8. 
illegitimacy of child born during marriage, how proved, 314, 488. 
declarations of husband or wife to prove illegitimacy of child, 622, 3, 4 . 
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BASTARDY — continued. 

husband and wife incompetent to prove non-access, on question of legit- 
imacy, 153, 1555. 

effect of father’s answer in chancery, denying legitimacy, 624. 
BATTERY. See tit de&ault and Battery. 

BENEFIT OF CLERGY, 

unknown in U. States, semble, 66. 

BIGAMY, 

prosecution for, 

marriage, how proved in, 623, 1147, 8. 

by persons present at ceremony, 1147, 8. 

identity of parties to be proved, 1147, 8. 
actual marriage to be shown, 1147, 8. 
confession of party not enough, per se, 1147, 8. 
whether confession sufficient in connexion with acts, reputation, 
&c., 1147, 8. 

admissibility of acts, declarations, and reputation while parties 
lived together, 623, 1147, 8. 
certificate, how far evidence, 543, 1043, 4. 
foreign marriage, how proved, 1148. 
sentence of divorce, or of nullity of first marriage, a bar to, when, 
877. 

otherwise, if there is want of jurisdiction, 877. 
sentence of divorce by foreign court, 877 to 880, 888, et seq. 

BILL IN CHANCERY. See tit. Chantery. 
when evidence, and of what, 923, 4. 
whole need not be read, when, 924. 
to be produced on proving decree, when, 1097, 8. 
proved by exemplification, &c., 1098. 

BILL OF EXCHANGE, 

party to, competent to impeach or invalidate it, when, 71 to 81, 1513. 

incompetent from interest, when, 131 to 133. 
alteration in, effect of, 299 to 301. 

whether presumed done before or after execution, 299, et seq. 

BILL OF EXCEPTIONS, 

not evidence out of the suit as an admission by party, 181, 2, 196, 7. 
not admissible to impeach witness, 773. 
office and nature of, 786. 

difference between bill, &c., and case made, 788, 9. 
lies in criminal cases for defendant, by statute, 783, 4. 

otherwise, at common law, 783. 
practice in respect to bill, 783, 4. 
not in proceedings for bastardy, before sessions, 784. 
not where remedy by appeal provided, 784, 5. 
when it lies on trial of feigned issue, 785. 
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BILL OP EXCEPTIONS — continued. 

in civil cases generally, 
statutes allowing, 782. 
lies for either party, 783. 

by party to reverse his own judgment, 783. 

for erroneous decision, or direction of judge at trial, 786. 

for refusal to charge as to law of case, when, 786, 7. 

otherwise, as to mere abstract proposition, 787. 
for neglect to charge as to law, when, 786, 7, 791. 
for equivocal or evasive charge as to law, 787. 
for ambiguity in charge, when, 790. 
not for erroneous commentary upon facts, when, 786. 

otherwise, as to peremptory direction, when, 787. 
not for refusal to give opinion as to facts, 787 . 

otherwise, as to direction respecting credibility of 
witness plainly impeached, when, 786. 
not for decision by which party not prejudiced, 787. 
not for decision upon matter resting in discretion, 788. 
not for refusal to compel party to join in demurrer to evi- 
dence, 798. 

not for receiving improper evidence on question of compe- 
tency, 1558. 

whether for admitting evidence, addressed solely to the 
court, 1558. 

time and mode of excepting, 788 to 790. 

form of bill — contents— and construction of, 790 to 793, 1558. 

signing bill, &c., 793 to 795. 

operates to s'.ay proceedings, when, 795. 

not to prevent motion for new trial, because of verdict against 
evidence, 795. 

when waived by bringing writ of error, 795, 6. 

BILL OF LADING, 

stating condition of goods, not conclusive, 212, 1439. 
conclusive, so far as it imports a contract, 1216, 1439. 
as to course of vessel, 216, 1439. 
as to mode of stowage indicated, 1410, 11, 1439, 1470. 
terms “ clean bill of lading,” import stowage under deck, 1410, 11, 1470. 
may be explained to mean stowage on deck, 1410, 1439, 1470. 
by usage, 1410, 1439. 

not by declarations of parties, 1411, 1439, 1470. 
terms “ perils of the seas,” import of, 1411. 

usage, how far admissible to explain, 1411. 

BILL OF PARTICULARS. See tit Particulars. 

BILL OF SALE, 

not necessary to be produced, to prove title, when, 548, 9. 
presumed to contain entire contract, when, 1469. 

express warranty not contained in, cannot be proved by parol, 
1469. 
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BILL OF SALE — continued. 

additional warranty, cannot be proved, when, 1409. 
otherwise, where the action is grounded on deceit, 1475. 

bow far written terms of, exclude representations made, in 
such cases, 1475. 

absolute on its face, not to be shown intended as a mortgage by parol, 
1492 to 1434. 

otherwise, in New- York, 1432. 

and in favour of strangers, when, 1436. 
in favour of party, when, 1437. 
to show usury, 1487. 

may be varid by contemporaneous instrument, 1421, 2. 
warranty contained in, nullified by contemporaneous writing, 1421. 
oral proof how far admissible to show connexion, 1421, 2. 

BIRTH, 

time of, how proved, 

by entries in registers, &c., 616, 1149, 1150, 1. 

in family bible, when, 622, 625. 
declarations of deceased persons, 6 22. 
place of, not proveable by reputation, or hearsay, 624. 

BOOK, 

dictionary, whether admissible to explain terms of art or science, 1396, 
1418. 

professional or scientific books, on questions of art or science, 761. 

Blunt’s Coast Pilot — Bowditche’s Navigator— to stow situation of tide, 
1164. 

Directory, to identify grantor in a deed, 1164. 
of Commissioners of Forfeitures, 1164. 
orderly-book of militia company, 1104. 
of jailor, to prove time of imprisonment, 1155. 

, log-book of ship, 183, 1152, 3. 

evidence of seaman’s desertion, 1152. 
not conclusive, 1152. 
indispensable, when, 1153. 

evidence against person keeping, or directing it kept, 183, 1153. 
entries in, whether to be made on the very day of desertion, 1153. 
how authenticated, 183, 1153. 

Lloyd’s Register of shipping, 1154. 

how far, and when evidence, 1154. 
statute book, 

to prove private domestic act, 1055, 6, 7. 
how authenticated, 1055 to 1057. 

to prove foreign law, or law of another state, 1056, 7, 1141, 2, 1144. 

how authenticated, 1141, 2, 1144. 
law reports, 

to prove unwritten law of foreign country, or another state, 1142. 
of history, admissible, when. See tit History. 
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BOOK — continued. 

register, to prove birth, marriage, baptism, death, &c., 616, 622, 1149, 
1150, 1156. See tit. Hearsay. 

of marriage, in criminal cases, 1147. 
family bible, entries in, to prove birth, marriage, &c., 622, 625, 6. 
vestry book, to show right of election, 1154. 
minute book of sessions, to prove licence, 1155. 
sheriff’s book, to prove return, 1155. 
open to inspection. See tit. Hearsay. 

club-books, evidence as between members, 679. 
partnership books, evidence as between partners, 681. 
corporation books, evidence between members, 1156 to 1161. 
when evidence as to others, 1156 to 1158. 
bank-books. See tit. Bank-book. 
municipal corporation books, 1157, 8. 

entries in, how authenticated, 1158 to 1161. 
public books, entries in, how authenticated, 1158, 9, 1165. 

sworn copy admissible, when, 1158, 1159, 1160, 1165. 
certified copy, admissible, when, 1158, 1160, 1165. 
public books of another state, entries in, how authenticated, 1166, 1258. 

BOOK OF ACCOUNT, 

evidence in favor of party for whom kept, when, 

where suppletory oath of party allowed or required, 682 to 686. 
Connecticut, 682, 3. 

Illinois, 683. 

Maine, 683. 

Pennsylvania, 683. 

Massachusetts, 683. 

New -Hampshire, 683. 

Rhode Island, 683, 4. 

South Carolina, 684, 5. 

Delaware, 685. 

Maryland, 685. 

North Carolina. 685. 

Tennessee, 685. 

Ohio, 686. 

Vermont, 686. 

rules respecting suppletory oath, 688. 

allowed, whether book offered to sustain action or set 
off, 688. 

witness interested, not objectionable, 688. 
party competent, 682 to 686, 688. 
not wife of party, 688. 

suppletory oath in form of deposition, not allowable 
688, 9. 

form of oath to party, 689. 
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BOOK OF ACCOUNT — continued. 

examination and cross-examination, 689, 690. 
oath of party confined to what matters, 689. 
party’s general or particular credit assailable, like other 
witnesses, 690. 

entries to be verified by persons who made tiiem, 690. 
party cannot verify entry of clerk, 690. 
secondary evidence, where party or enter® r dead, ab- 
sent, &c. 600. 

where book lost or destroyed, 690, 
1, 700. 

Btatute requisitions as to suppletory oath, 685, 6, 688. 
where suppletory oath of party not allowed, 
under what limitations admitted, 686, et seq. 
in Georgia, 686. 

New-Jersey, 686, 7. 

New-York, 687, 8, 694. 
requisites of book, credibility, &c. 

must be party’s general account book, 696. 
must be book of original entries, 697. 

entries to be in party’s hand-writing, or enterer to be called, 697. 

rule where party cannot write, 697. 
entries to be contemporaneous with transaction, how far, 695, 6. 
to be in fohn of diary, 696, 698. 
insulated entries, 696. 
on separate papers, 696, 7. 
in leger form, 698. 

to be specific — of single transactions, 699. 

what too general, 699. 
omitting price, or value, 700. 
in abbreviated words, 699. 

to be considered in reference to degree of party’s education, 
699. 

erasures or alterations appearing, effect of, 682, 699. 
credibility of generally, 682, 3, 698. 
evidence as to price or value, when, and when not, 699, 700, 1. 
evidence of what matters, generally, 684, 691 to 694, 5, 701. 

what matters not proveable by, 692, et seq. 
not admissible, where better proof attainable, 694, 5, 700, 1. 
others presumably cognizant of transaction, 694, 5. 
entry by schoolmaster, 694. 

of charge for delivery by others, 694, 5, 6. 
from memoranda of others, 694, 5, 6. 
of work done by servant, 694, 5, 6. 
goods delivered to person other than party, 694. 
to his servants, 694, 5. 
entry by party’s clerk, 687, 8, 694, 697. 
written evidence of fact existing, 694, 5. 
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BOOK OF ACCOUNT — continued. 

inadmissible, if not kept as an account against party, 698, 9. 

kept as a memorandum to inform others, 698, 9. 
admissible to show state of party’s account with third person, when, 
701. 

party may waive book, and resort to other proof, 700. 
if he resort to book, it must be produced, 700. 
if postmarks appear on day-book, leger to be produced also, 699. 
secondary evidence as to, when admissible, &c. 
books lost or destroyed, 690, 1, 700. 
books of foreign merchants, 700. 

hand-writing of person making entry, admissible, when, 690, 
700. See tit. Hearsay. 

evidence against party for whom kept. See tit. Jfdmission. 
to prove partnership, when, 169. 

whole to be taken together, debit as well as credit, 227 to 230, 701. 
production of, not compelled, when, 1182. 

compelled, when. See tit. Production of Writings . 
effect of non-production, after notice, 682, 3, 700, 1192, 3. 
produced under notice, and used against party, becomes evidence for him, 
227 to 230. 

not if merely inspected, without using, 229, 1190, 1. 

BRIBERY, 

at election, proof of, 704, 5. 
hearsay, admissible, 704, 5. 

BURGLARY, 

prosection for, barred by conviction ol larceny from same act, 970. 
prisoner may be acquitted of burglary, and found guilty of larceny, 497. 
BURTHEN OF PROOF. See tit. Onus Probandi. 

CARRIER, 

by water, liability of, 1410, 1411, 1416. 

contract of, how far variable by oral proof of usage. See tit. Usage and 
Custom. 

CASE, . 

case made, not evidence as an admission, 182, 197. 

not evidence to show witness gave different statement, 773. 

CERTIFICATE, 

when and how far evidence, 1044, etseq. 
unofficial, mere hearsay, 674, 1048. 
official in part, but not as to residue, 1046 to 1047. 
must be by officer authorized, 1047, 8, 1069. 
who authorized, 1046. 

must be founded upon official knowledge, not mere hearsay, 1046, 7. 
of mere matter of opinion, not evidence, 1052. 
of independent fact, not in general admissible, 1045. 
of paper not being recorded, 1045. 
of loss of papers, 1045, 1068, 1219. 
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CERTIFICATE — continued. 

of sums, amounts, &c. os appearing from records , 1046, 1061. 
of execution baying issued on a specified judgment, 1046. 
in the nature of an adjudication, 1061, 2. 

when and how far evidence, in general, 1061, 2. 

founded on legal evidence, set forth, or not, effect of, 1062. 
authenticating copy, who authorized to give, 1046, 1069, 1166. 

must be by officer having official custody of original, 1046, 6, 7, 1122, 
1166. 

of marriage, 1043, 4. 
of conviction, 1042, 3. 

of payment, how far and when evidence, 641 » 1047, 8. 

not evidence of tender, 1047, 
by foreign officer, 1048, 9. 

Of military officer, as to delinquencies, &c. 1046, 7. 

to what facts it may extend, 1046, 7. 
of inspector of leather, 1061. 

not conclusive as to quality, 1061. 
of inspector of ashes, 1046, 7. 

to what facts it may extend, 1046, 7. 
not evidence of title, 1046, 7. 
of sheriff, as to sale of real property, 1049. 

effect of, to prove terms of sale, &c. 1049, 1050. 
of parish judge, as to sale of vessel, 1060. 

how far evidence, 1060. t * 

of commissioners of forfeitures, 1050., 
not evidence of title, 1060. 
of election of trustees of religious societies, 1060. 

when and how far evidence, 1060. 
of jury, as to encroachment on highway, 1051. 
effect of, 1061. 

of commissioners to adjust claims to lands, 1061. 

obtained ex parte, not evidence, 1061. 
of justices under poor debtor act, 1061, 2. 
effect of, 1061, 2. 

of discharge under insolvent laws, or from jail limits, 1062. 

effect of, 1052, 1064, 5. 
of fence viewers, as to damages, 1052. 
effect of, 1062. 

of fence viewers, as to partition fences, 1047. 

not evidence of title, 1047. 
of magistrate, as to person being a slave, 1052. 
of naturalization, 1052. 

effect of, and when evidence, 1062. 
of recorder of deeds, mortgages, &c., 

evidence, when, how far, and of what, 1050, 1069, 1243 to 1261. 
inadmissible to show instrument not recorded, 1046. 
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CERTIFICATE — continued. 

of proof, acknowledgment or probate of deeds, 

evidence, when, how far, and of what, 1243 to 1261. - 
by way of return to process. See tit. Return. 
when evidence, how far and of what, 1046. 
of surveyor of highways, 1050. 
of collector of taxes, 1050, 1. 
of sheriffs, constables, &c., 1083 to 1097. 
of notary. See tit. Notary , Protest. 

evidence to prove protest of bill or note, when, 550, 1, 676, 1053, 4. 
not if notary interested, 1054. 
by deceased notary, 675, 6. 
by foreign notary, 1052, 3. 

not evidence except of acts under lex mercatoria , 1053. 

not admissible to prove deed acknowledged abroad, 1053. 
otherwise, if authorized, when, 1259 to 1261. 
as secondary evidence, 1259 to 1261. 
evidence of official character, when', 627, 8, 1044. 
of secretary of state, to prove person a foreign minister, &c., 1044. 
of county clerk to prove person a justice of the peace, 1044. 
of consul residing abroad, 1044. 

not evidence of official character of foreigner, 1044. 

CHALLENGE, 

written, to fight duel, may be explained by parol, 1419. 

CHANCERY. See tit Answer, Judgments, Decrees, &c. 
decree, effect of, 915 to 923. 

a bar to second suit, when, 915 to 917. 
conclusive as to what matters, 915 to 917. 
dismissing bill, when a bar, 916, 917. 
interlocutory, no bar, when, 918. 
evidence as between what parties, 918 to 920. 
evidence as to privies, how far, 918 to 920. 
not evidence for stranger, 919. 

evidence to prove rem ipsam, between other parties, 920, 922. 
against feme covert, how far binding as to her, 919. 
against executor, how far to affect heir or devisee, 921. 
relevancy of, 918. 

part relevant, but not the whole, 918, 924. 
not impeachable for irregularity, 921, 2. 
nor for fraud, 921. 
nor for mistake, 921. 

impeachable for lack of jurisdiction, 921 to 923. 
proof of, 923. 

evidence aliunde, in aid of, 917, 918. 
need not be enrolled, 923, 1098. 
copy of a copy, not admissible, 1097. 
exemplification admissible, when, 1098. 
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CHANCERY — continued. 

previous proceedings, when to be proved, 1097, 8. 
recital in decretal order, not evidence of, 1097. 
bill, when evidence, and of what, 923, 4. See tit. BUI in Chancery. 
answer. See tit Answer. 

rules as to admissibility of parol evidence in. See tit. Parol Evidence. 
CHARACTER, 

general, what constitutes, 460, 1, 767. 
infamy of, incapacitates witness, when, 64 to 67, 1603. 
how proved, 65. 

how incapacity removed, 66, 7, 1504. 

by pardon, when, 66, 7, 1504. 
by suffering punishment, when, 66, 1504. 
of party to civil suit, not generally enquirable into, 456 to 458. 

when examinable, 456, 7. 
of prisoner, in criminal suit, 

good general character, may be shown in answer to doubt- 
ful proof of guilt, 293, 4, 312, 459, 460. 

rule where proof direct or positive, 459, 460. 
effect of, generally, 293, 4, 312, 459, 460. 
whether an answer to presumption arising from 
goods being found with prisoner in larceny, &c., 
427, 8. 

whether admissible in prosecution for penalties, 
* 459. 

not examinable by prosecutor, except in answer to proof of 
character on part of prisoner, 459. 
rule as to conversations post litem motam , 459. 
how far conduct of prisoner on other occasions is examina- 
ble, 461 to 465. 

of party injured in prosecution for rape, enquirable into, how far, 458, 9, 
776. 

for assault with intent to commit rape, 458, 9, 776. 
good, character of, may be proved by prosecution 
in first instance, 458, 9, 776. 
bad character of, for chastity, may be proved, by 
accused, 766, 767, 8. 
not specific acts of lewdness, 730, 766. 
of witness, how impeached by general evidence, 764, et seq. 
form of enquiry as to, in first instance, 767 to 773. 
cross-examination, 770. 

what facts may be proved on, 729, 770. 
not by proof of particular facts, 764, 5, et seq. 

or particular crimes or vices, 765 to 767, 8, 9. 
proof of particular habits, admissible, when, 767< 
when assailable before witness sworn, 764 
not by party producing witness, 779, 781. 
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CHARACTER — continued. 

impeachment, how invalidated, 729, 770. 

by discrediting impeaching witness, 729, 770. 
by tracing reports to enemies, 729. 

by showing reports got up to favour a particular interest, 770. 
not by tracing bad character to a particular transaction, 770. 
not to be supported, till attacked, 776. 
how supported, when attacked, 776, et seq. 
of deceased attesting w itness, may be shown, when, 764. See tit. Attest- 
ing Witness. 

of person who made entry, 764. 

of house as disorderly, whether proveable by reputation, 562, 3. 
of club or association, not proveable by reputation, 566. 
of theatre, as licenced, presumed, when, 298. 

CHARTER PARTY, 

explained by usage, 1411. See tit. Lsage or Custom . 

CHILD. See tit. Infant. 

meaning of term, when used in a will, 1404, 5. 

explained by oral evidence, 1404, 5. 
when a competent witness, 61, 1502, 3. 
confession or admission by, 162, 232, 3. 

how weighed, 162, 232, 3. 

CHILDREN, 

meaning of term, when used in a will, 1404, 5. 

explained by oral evidence, 1404, 5. 
bequest to tc poor children,” of a county, &c., void, 1360. 
CIRCUMSTANTIAL EVIDENCE. See tit. Presumption and Presumptive 
Evidence. 

CLERGYMAN, 

proved such, by acts in that capacity, 553, 4. 

in slander, by words assuming him to be such, 554. 

CO-CONSPIRATCR, 

acts and declarations by, when evidence against others, 177 to 180, 588, 
9. See tit. Conspiracy . 

CO-DEFENDANT, 

generally incompetent for or against co-defendant, 135, 6, 142 to 144, 
1548, et seq. 

competent when, and when not, 135, 6, 142 to 144, 1548 to 1554. 
pleading insolvency or bankruptcy, incompetent, 144, 5. 

competent after suffering judgment by default, when, 155, 6. See 
tit. Default. 

in action on contract, 135, 6, 1553, 4. 
in action on tort, 147, 1553, 4. 
after acquittal by separate verdict, 142 to 146, 1552. 

when acquittal directed, and when not, 142 to 145, 719, 
1552, 3. 
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CO- DE F EN DA NT-eontfntied. 

acquitted in court below, not therefore competent on appeal, 
1553. 


not acquitted in action on contract, 144, 5. 
rule in criminal cases, 145, 6. 
after nolle prosequi entered, 145. 
named in process, but not proceeded against, 144. 

in actions on contract, incompetent, 144, 1521. 

even if misnamed, when, 144. 
competent, in action on tort, 144. 
even if arrested, 144. 

on joint indictment against several, 69, 145, 1510, 1511. 

tried jointly or separately, incompetent, 69, 145, 1510, 1511. 
so if trial of one postponed, 146. 

not named in body of indictment, but in endorsement of ti- 
tle, 146. 

competent after acquittal or conviction, when, 69, 145, 6, 
1510, 1511. 


when acquittal may be directed, 69, 145, 6, 1511. 
admission by, when evidence against others. See tit. Admission. 
answer of, to bill, when evidence 'against others. See tit. Answer . 

COLLECTOR, 

of taxes, deed by, 1289, 1290. 

what to be proved by one claiming under, 1289, 1290. 
recitals in, not evidence of collector’s prior proceedings, 1292. 
express warranty in deed binds collector, 1529. 
how proved such, 426, 7, 697. 
of tolls, 556. 

COMMERCIAL REGULATIONS, 

of foreign country, presumed written, when, 1043. 

how proved, 1043. 


COLOR, 


persons of, presumed slaves in slave holding state, 294, 361, 488 
otherwise, as to mulatto, when, 294. 

Indian, 488. 

presumption rebutted by twenty years enjoyment of freedom, 361. 
presumed free in non slave holding state, 294. 

COMMITMENT 


of witness, for refusing to be bound over, 29. 

for omitting to give security for appearance, 29. 
warrant of, on summary conviction, when valid, 1008, 1288. 
COMMONER. See tit. Inhabitant. 


claiming under same custom, &c., not competent, 108, 9. 
in what cases competent, 88, 9. 

release by, not effectual to restore competency of, when, 267. 

COMPARISON 

of measures, in court, 542. 
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COMPARISON — continued. 

of hand-writing. See tit. Hand- Writing. 

COMPENSATION. See tit Fees. 

to witness in civil cases, 7, et seq. 

for loss of time, 11. 
to witnesses in criminal cases, 8, 29. 

COMPETENCY'. See tit. Witness , Incompetency , Infamy , Interest. 
difference between, and credibility, 58, 1501. 
to be tried by court, 58, 1501. 
may be submitted to jury, when, 58, 1501. 

admitting improper evidence on question of, not ground for bill of excep- 
tions, 1558, 9. 

decision of court respecting, against weight of evidence, when ground for 
new trial, 1501. 

objection for want of, when and how taken, 256, 7, 706 to 710, 1557, 8. 
ground of objection to be specified, 256. 

and party must except as well as object, if he would bring error, 1558. 
presumed, till contrary proved, 58, 256, 477, 706, 1501. 
how restored — when questioned because of infamy, 66, 67, 1504. See 
tit. Infamy. 

by pardon, 65 to 67, 1504. See tit. Pardon. 
by suffering punishment, 65, 6, 1504. 
when questioned because of interest, 256 to 272, 1537 y 
1559 to 1570. And see tit. Interest. 
rule as to, in respect to summary proceedings, 58. 
in admiralty courts, 81, 1514. 

COMPROMISE. 

proposition for, not evidence as an admission, 218 to 223. 
admission of a fact, evidence, though made during treaty, 218 to 223. 
COMPTROLLER, 

deed of, how proved, &c., 1290. 

what prior facts to be shown in making title under, 1290. 
CONDEMNATION, 

in court of admiralty. See tit. jldmiralty. 

CONFESSION. See tit Admission. 

of prisoner, evidence against him, 232, et seq. 

even though an infant, 162, 232. 

made in criminal cause, evidence against him in civil cause, 162. 

even though drawn out by improper influence, 240. 
evidence in another criminal cause, when, 162, 247. 

must be voluntary, 

made while testifying under oath, when admissible, 161, 2. 

not admissible, when, 161, 2, 238. 
prisoner supposing himself a witness, at the time, 238. 
penitential — in course of church discipline, admissible, 262. 
inadmissible, if drawn out by threats, promises, &c., when, 235 to 24S. 
inducement by one unconnected with prosecution, 235, 6. 
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CONFESSION — continued. 

by one supposed by prisoner to be so connected, 
237, 8. 

rule same, whether confession, judicial or otherwise, 242. 
alt subsequent confessions while inducement operative, ex- 
* eluded 240 to 243. 

otherwise, if inducement countervailed, or inoperative, 240 
to 243. 

presumption of continuing influence, how and when repel- 
led, 240 to 243. 

rule where doubt exists as to influence, 236, 7, 240, 1, 
242, 3. 

not invalidated by spiritual inducement, 238, 9. 

nor by mere advice to tell the truth, &c., 236. 

nor by deception used to extract it, when, 239. 

nor though made in jail, &c., 239. 

nor though consisting of questions and answers, 246. 

onu8 probandi , to exclude, is upon prisoner, when, 286, 7, 242. 

prosecutor must negate inducement, when, 238. 

whether voluntary, to be decided by court, 236. 

credibility of, to be submitted to jury, 236. 

discovery in consequence of confession under inducement, admissi- 
ble, 249, 260. 

whether confession admissible connected with discovery, 249, 
250. 

before magistrate, should be taken in writing, 243, 4, 6, 486, 542, 937. 
who authorized to take, 246, 937. 
how to be taken, 246, 6, 937. See tit. Examination. 
parol evidence of, when admissible, 193, 243, 4, 486, 642. 
not where written examination attainable, 243, 486, 642. 
otherwise, as to confessions not made before magistrate, 234. 
part omitted by magistrate, may be proved, 243, 4, 642, 939. 
where examination defectively taken, 243, 4. 
acts of prisoner before magistrate, 244. 
presumed written, and to contain the whole, 193, 486, 642. 
confession of prisoner before magistrate, but not for examination, 
244. 

examination of prisoner on oath inadmissible, 244, 5. 
whether admissible, where prisoner refused counsel, 246. 

where prisoner not informed of his right of refusing to 
answer, 246. 

admissible, though statements of prisoner made in answer to questions 
by justice, 246. 

examination admissible, though not signed by prisoner, 246, 261. 
must be read to prisoner, &c., 246, 937. 
must be certified by magistrate, 246, 937. 

extra judicial examinAti^ 
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CONFESSION — continued. 

examination, how proved, 251. 

where signed by prisoner, 251. 

not signed by him, 251. 
amanuensis to be called, when, 251. 
acts and declarations of prisoner, when evidence for him, 156, 247, 8. 
whole statement must be received, 247 to 249. 

whole of oral statement, 247 to 249. 
whole of examination, 247. 
whole of letter, 247. 

to be received, even though implicating others, 246, 7. 
exculpatory part, evidence for prisoner, if other used against 
him, 247, 8. 

exculpatory part, not conclusive, 247 to 279. 
referring to writing not produced, inadmissible, when, 244. 
referring to and conceding verity of another’s statement, but de- 
nying it to be the whole truth, 198. 
not implied from prisoner’s silence, 193. 
effect of, generally, 232, et seq. 

to be determined by jury, 232, 234, 5. 

not sufficient to convict, unless corpus delicti proved, when, 232, 3. 
by infants, to be corroborated, 232, 3. 

good secondary evidence of contents of instrument, when, 234. 
in cases of treason, 250, 1. See tit. 'Vreason . 
must be relevant, 234. 

CONFIDENTIAL COMMUNICATION. See tit. Attorney or Counsel , Privi- 
leged Communications. 

CONFIRMATION 

of child’s testimony, 61. 

of testimony of witness whose credit has been assailed, necessary, when* 
396, 7, 745, 747, 8, 772. 
of accomplice’s testimony. See tit. Accomplice. 

CONSIDERATION, 

in deed, may be varied or contradicted by parol, when. See tit. Parol Ev- 
idence. 

in other instruments. See tit. Parol Evidence. 

CONSPIRACY, 

proveable by circumstances, 301. 
order of proof, 437, 8. 

acts, declarations, letters, papers, &c. by co-conspirators, when evidence 
against the rest, 177 to 179. 
notunless connexion be proved, 177, et seq. 

co-conspirator’s declarations, &c. admissible, though not a party on 
record, 177, 588, 9. 

letters, &c. of co-conspirator, before connection proved, 437, 8. 
proof of other acts besides those laid in the indictment, 465. 
rule in criminal or civil suits, for fraud resulting from conspiracy, 465. 
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CONSTABLE, 

proof of acting, &c. evidence of being such, 554, 5, 627. 

. ma y ca M j 111 ^ to enquire as to title to property levied on, 943. See tit. 
Inquisition. 

CONTEMPT 


of witness, by not obeying subpoena, 

attachment for. See tit. Attachment , Subpoena , Witness. 
by using means to prevent witness attending, 13. 

conviction of, by inferior magistrates, conclusive as a protection, when. 

See tit. Conviction , Justice of the Peace , Judgments , decrees , 8fc. 
conviction of, not a bar to prosecution by indictment for act constituting 
contempt, 959, 970. 

CONTRACT, 


between master of ship and seamen, to be in writing, 1462. 

cannot be varied by evidence of usage, 1462. 
mercantile, explained by usage. See tit Usage or Custom, 
variance in proof of, 509. See tit. Variance. 
in action ex contractu , 509 to 514. 
in action of tort, 514, 515. 
in criminal cases, 499, 508, 9. 
alleged as inducement, 502, 3. 
rule, generally, as to written contracts, 518, et seq. 
how much of contract necessary to be stated in pleading, 512, et seq. 

CONVICT* tten> h ° W ^ ^ be affeCted by ^ evidence. See tit. Parol Evidence. 

incompetent as a witness, when, 64, 5, 890, 1, 1503, 4. See tit Infamy. 
how proved such, 65, 1064, 1212. 

P™ 10 " of » restores competency, when, 66, 7, 1503, 4. See tit Pardon. 

CONVICTION. See tit Jlcquittal, Judgments , Decreet , fyc. 

when evidence in civil cases, 850 to 853, 987. See tit Judgment*, de- 
trees , fyc. s 


on plea of guilty, evidence for plaintiff in suit for damages, 851 2 
effect of, 851, 2. 
on plea of nolo contendere , 851. 

of larceny, admissible to prove charge, on justification in slander, 
850, 1. 

of adultery, admissible to prove offence, as well as marriage, in suit 
for divorce, 852. 

of crime, to show witness incompetent from infamy, 64, 5 1503 4 
See tit Infamy. , * 

foreign conviction, or in another state, 64, 5, 745, 890, 1, 898. 
judgment [must be shown— conviction alone not enough, when, 
65, 1064, 1212. 

evidence of probable cause, in malicious prosecution, 832, 852, 980 


effect of, 832, 852, 980, 987. 
evidence to protect court, or those acting under, 993, 4. 
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CONVICTION — continued, 

rule as to superior courts, 979, 993, 4. 
of riot on view, conclusive, 993, 4. 

record of, conclusive as to jurisdictional facts, 1020, 1022, 3. 
of forcible entry on view, conclusive 1019, 1020, 1022, 3. 

record of, conclusive as to jurisdictional facts, 1019, 1020, 

1022, 3. 

by inferior magistrate, of contempt, conclusive to protect him, 
when, 979, 993, 4, 1003. 

by inferior magistrates, of offences generally, 157, 1012, 1014. 
when to be drawn up to protect magistrate, 157, 1012, 1014. 
jurisdiction must appear, 998, 1003, 1014, et seq. 
how far conclusive as to jurisdictional facts, 1014, 1020, 
1022, 3. 

oral evidence, when admissible to connect conviction with 
proceedings under it, 1012. 

of principal, evidence against accessary, 820, 978. See tit. Accessary. 
by inferior court, should show jurisdiction, 996. 
should state where offence committed, 996. 
of petit larceny, should specify value of property, 996. 
how far conclusive against jurisdictional enquiry, 993, 4, 1019, 1020, 
1022, 3. 

recitals in, as evidence of jurisdiction, 1014, et seq. 
when a bar to second prosecution, 956. 

for one felony not capital, followed by judgment and execution, 
whether a bar to previous felonies, 957. 
bars as to all offences covered by first prosecution, when, 957, 8. 
and offences growing out of same act, when, 967 to 970. 
severance or splitting up cause of prosecution, not allowed, 967 
to 970. 

conviction of inferior offence, bars 6uit for higher, from same 
act, when, 968. 

statute rule in New- York, 969. 
of assault and battery, bars suit for riot by same act, 968. 
of manslaughter, bars suit for murder, by same act, when, 
968. 

of murder, bars suit for petit treason, by same act, 968. 
of assault, &c. with intent to murder, whether a bar to suit 
for murder, 958. 

of possessing &c. forged bill, bars like prosecution as to 
other bills possessed at the same time, 969. 
of assault and battery upon one, bars suit for assault &c. 

upon another by same act, 969. 
of arson, bars suit for murder, by same act, 970. 
of larceny, bars suit for burglary, by same act, 970. 
rule as to penalties, 969. 
exceptions to rule forbidding severance, 970, 
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CONVICTION — continued. 

where two distinct offences arise from same act, 956, 
959 , 970. 

summary conviction for assault, &c. in view of court, 
no bar to indictment for same offence, 959, 970. 
conviction of trading with slave, no bar to suit for re- 
ceiving stolen goods, by same act, 956. 
conviction of receiving goods stolen from A., no bar to 
suit for receiving goods stolen from B., by same act, 
when, 970. 

no bar, if subject matter different, 956, 7. 

test as to identity of subject matter, 957, 8. 

of receiving stolen goods, no bar as to larceny of same goods. 


of passing one forged bill, no bar as to distinct act of na 
ture, 956, 7. 


even though bill used as evidence on first trial, 956, 7. 
rule as to identity of parties, 975, 6. 
without judgment, a bar, when, 955, 1013. 
even though arrested, when, 955. 
not if arrested for defect in indictment, 954. 
or if verdict for an offence not charged, 954. 
not a bar, if court had no jurisdiction, 1003. 
nr inferior court, bars indictment, when, 837, 959, 975. 
by confession, 837. 

not if fraudulent, to screen offender, 959, 975. 

especially if offender procured first suit to be instituted 937 
959, 975. * ' 

pursuant to jurisdiction conferred by consent, when invalid 1025 
proof of, 1042 to 1045, 1063, 4. 

record, necessary, when, 955, 1063, 4. 

certified copy of minutes, admissible, when, 1042, 3, 1064. 

certificate of special sessions, 1042, 3. 

to exclude witness, 65, 1064, 1212. 

secondaiy evidence of, 65, 543, 1064, 1067 

COPY 


of indictment, how and when obtained, 1166, 7. 
refused, when, 1166, 7. 

of record, admissible, when. See tit. Record. 
of instruments, generally. See tit. Secondary Evidence 
CORPORATION. See tit. Bank. 
of a public nature, 

members when competent witnesses, where corporation interested, 
93, 125, 6. 139, 140, 253, 4, 1541, 2, 1552. 
officers and trustees of, when competent, 139, 1529, 1542, 3, 15 59 
not compellable to testify against corporation, when, 141 
admissions by members, when admissible to affect corporation, 168, 
voi.. I.* 203 
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COUPON ATION — continued. 

by overseer of poor, admissible to affect town, when, 181 
books of, evidence between members, 1157, 8, 1160 
when evidence as to others, 1156 to 1158. 
entries in, how authenticated, 1150, 1158, 1160, 1165. 
certified copy of, when admissible, 1158, 1160, 1165. 
sworn copy of, 1158, 1160, 1165. 

private, 

members of, not competent witnesses for corporation, w'hen, 125, 6, 
139, 140, 1542. 

competent, if not interested, 1552. 
may testify against corporation, when, 126. 
stockholder, rendered competent by assignment of stock, 104, 
270, 1568, 9. 

officer or trustee of, when competent, 1542, 3, 1552. 
surety of, when competent, 126. 

admissions by members of, when admissible to affect corporation, 
168 to 170. 

by officer of, 168 to 170, 190. 
books of, evidence as between members, 1156, et seq. 
when evidence as to others, 210, 680, 1156, et seq. 
entries in, how authenticated, 680, 1159, 1160. 

when made by several clerks, 680, 1153. 
sworn copies, when admissible, 1159, 1160, 1165. 
certified copies, inadmissible, 1160, 1165. 
charitable, 

members of, competent w itnesses, when, 126, 139, 1541. 
officers or trustees of, 139, 1542, 3. 
inspection of books and papers of, when allowed, 1168 to 1170. 
production of books, &c. when compelled. See tit. Production of Wri 
tings. 

seal of, how proved, 1062, 1286. 
execution of deed by, 1286, 7. 
deed of, how proved, 1286, 7. 

of trustees of a town, proof of, 1291. 
presumptive evidence in respect to, 

one acting as officer of, presumed rightfully in office, 288, 298, 555 
627. 

charter presumed, when, 288. 
regular organization of, presumed, when, 288, 305. 
acts and proceedings of, presumed regular. when ; 288. 
acceptance of new charter presumed, when, 288. 
acceptance of deed by, presumed, when, 288, 1283. 
surrender of corporate rights presumed, when, 288. 

COSTS, 

persons liable to, not competent witnesses, when, 109 to 114, 1534. 
competency, how restored, 1564 to 1569. 
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COSTS— continued. 

on taxation of, what witness’ fees allowed, 8 to 10. 

what allowance for subpoenas, 1, 14, 55. 
on patting off trial, payment of, imposed as a condition, 53, et seq. 
what taxable, 54, 5. 
when to be taxed and paid, 53, 4. 

rule where party neglects to pay, 53, 4. See tit Putting 
off Trial. 

CO-TRESPASSER. See tit Co-defendant. 

when a competent witness, 142 to 144, 147, 1511, 1512. 
admission by, when evidence against the rest, 176, 7, 588, 9, 604, 5. 
not competent, after judgment by default against him, 147. See tit. Default. 
COUNTERFEIT MONEV. See tit. Forgery and Counterfeiting. 
prosecution for uttering, or having in possession, &c., 

guilty knowledge, proveable by circumstances, 291, 2. 
proof of uttering other counterfeits, admissible, 462, 3. 

of possessing others, admissible, 464. 
bills must be produced, as the best evidence, 463, 4. 
or the usual steps taken to let in secondary evi- 
dence, 463, 4. 

coin to be produced, when, 542. 
acts, declarations, &c. of prisoner, 291, 2, 464. 
various other circumstances indicating guilty knowledge, 291, 2, 
426, 454. 

presumption of guilty knowledge, how rebutted, 293, 702, 3. 
bank bills, &c., genuineness, how disproved, 1334 to 1337. See tit. 
Forgery and Counterfeiting. 
how to be described in indictment, 500. 

variance between description and proof, 500. 

COUNTERPART 

of instrument, 

evidence against party executing, to prove execution of the other part, 
without notice to produce, 1196. 
otherwise, as to stranger, 1196. 
best evidence in the absence of original, when, 1240. 

COURT. See Admiralty, Chancery , Judgments , decrees , &c. 

COURT-BARON, 

judgment of, valid, though not in writing, when, 1106, 7. 
COURT-MARTIAL, 

sentence or conviction by, 

admissibility and effect of, 979. 

concludes as to fact of delinquency, when, 979, 980. 
whether it may be assailed, because party is an exempt, 
980, 998. 

when void for want of jurisdiction, 995. 
for lack of notice to party, 997, 999. 
hotice not properly served, 997. 
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COURT- M AUTIAL — continued. 

proceeding without judge advocate, 1004. 
process void, when, 1008, 1288. 

time of convening specified in statute, how far to be 
observed as essential to jurisdiction, 1003. 
COVENANT. See tit. Deed, Parol Evidence. 

how far to be construed by party’s acts under, 1396, 7. 
against incumbrances, accord and satisfaction presumed 20 years after 
breach, 323. 

to convey land, remedy upon barred by lapse of time, when, 323- 
CREDIBILITY. See tit. Credit. 

difference between it and competency, 58, 1501. 
to be tried by jury, 58, 1501. 
when judge bound to direct as to, 786. 
general observations upon, 395 to 423. 

CREDIT. See tit. Credibility, Cross-Examination, Character. 
of witness, how impeached, 

by cross-examination, 726 to 748. See tit. Cross-Examination. 
by evidence as to character, 764 to 773. See tit. Character. 

character of deceased attesting witness, 764. See tit. Attesting 
Witness. 

of person who made entry, 764. 

by disproving matters testified by witness, 726 to 730, 764, 5, 772. 
rule as to mere matter of opinion, 727, 8, 772, 3. 
not by contradiction as to irrelevant matter, 727 to 729, 764,5. 
by voluntary disclosures of his own turpitude, 745, 747, 8. 
by proof of former declarations inconsistent w ith testimony, 726 to 
729, 771 to 776. 

rule extends to attesting witness, whose hand-w'riting is relied 
on, 771. 

declaration respecting irrelevant matter inadmissible, 727 to 
729, 772. 

witness assailed must be first cross-examined to the point, 773 
to 775. 

former statement in writing, to be produced, 771, 773, 775, 1212, 
1264, 5. 

and proved, how, 773, 775, 1212, 1264, 5. 
by proof that witness was drunk at the time of transaction, 763. 

or that his mental pow ers are impaired by drunkenness, paraly* 

sis, &c., 767. 

by declarations out of court, evincing disregard of oath, 767. 
by proof of witness’ hostility to party, 729, 730, 764, 5. 

declarations of witness admissible, 729, 730, 764, 5. 
by other matters affecting credit, 729, 730. 
party calling witness not allowed to discredit, 779 to 782, 1576. 
rule as to attesting witness, 779, 781, 2, 1303. 
as to public prosecutor, 782. 
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CREDIT — continued, 

where examination in chief overruled, and other party uses 
witness, 780. 

may disprove facts stated by witness, 780, 1, 1303. 
of witness, how supported, 776 to 779. 

supporting; testimony not admissible, save in reply, 776. 

rule as prosecutrix for rape, &c., 458, 9, 776, 778. 
general good character, not an answer to former inconsistent state- 
ments, 776. 

consistent statements, in reply to proof of inconsistent ones, 778. 

when admissible in reply to other modes of impeachment, 776 to 
778. 

if statement in writing, it must be produced, 778. 
explanation of inconsistent statements, 779. 
witness corroborated, 779. 
admissions of party assailing witness, 779. 
of witness, to be determined by jury, 395, et seq. 
witness to be believed, if unimpeached, 396. 

when witness impeached, and unsupported, jury should not act on his testi- 
mony, 396, 745, 747, 8, 772, 786. 
of accomplice. See tit Accomplice, 
of confessions. See tit Confession. 

CRIMES, 

what incapacitate witness, 64, 5, 1503. 

CRIMINAL CONVERSATION, 
action for, 

circumstantial evidence of, 290, 1. 

letters of wife to husband, or defendant, 150, 291. 

marriage, how proved, 1147, 8. 

CROSS-EXAMINATION, 

object of and mode of conducting generally, 732 to 734. 

judge not to call for explanation of object of questions, when, 733, 4. 
right of, secured to prisoner, by ordering witness to be sworn for prose- 
cution, when, 751. 

witness interested against party calling him, and examined, 

may be cross-examined by other party to all matters in issue, 731, 
1576. 

but leading questions improper, save in reply to examination in chief, 
731. 

as to collateral facts, 726, et seq. 
must be relevant, 726 to 730. 
examples, 726 to 730. 

as to former statement of witness, 727 to 729. 

statement, not relevant, 727 to 729, 772. 
statement, matter of opinion, 727, 8, 772, 3. 
rule where statement in writing, 709, 710, 771, 773, 775, 1264, 5. 
as to witness 9 state of feeling toward party, 729, 730, 764, 5. See tit. 
Credit. 
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CROSS-EXAMINATION — continued. 

as to witness’ relation to party, or subject matter, 729, 730. 
as to interest. See tit. Interest , Voir Dire. 
as to written instruments, 710, 771, 773, 775. 

written instrument to be produced, when, 541, 709, 710, 771, 773, 
775, 1212, 1264, 5. 

otherwise, on examination upon voir dire , when, 260, 70S, 1559. See 
tit. Voir Dire , Interest. 

if witness answers irrelevant question, he cannot be contradicted, 727 to 
729, 772. 

leading questions on, how far allowed, 730, 1. 
what are such, 722 to 724. 

not allowed unless witness has been examined by other party, 730. 
nor where cross-examination relates to new matter, 730, 1. 
question assuming fact not proved, improper, 723, 734. 
witness privileged from answering, when, 734 to 749, 775, 6. See tit. 
Privilege of Witness. 

of witness testifying from memorandum, 757 to 759. 

counsel cross-examining has a right to inspect memorandum, 757 . 
latitude allowed to elicit character of memorandum, 757 to 759. 
right of re-examining, after cross-examination, 711, 712. See tit. Trial. 
how far confined to relevant matter, 430, 1, 2, 732. 
CROSS-REMAINDERS, 

not raised by implication, in deeds, 306. 

presumption in favour of, where devise is to two as tenants in common in 
tail, 306. 

otherwise in devises to more than two, 306. 

CUSTOM. See tit. Usage and Custom. 

witness claiming under same custom or easement incompetent, 108, 254. 
See tit. Inhabitants. 
in what cases competent, 88, 9. 
in other manor, admissible, when, 455. 
variance in proof of, 518. 
how proved, 

by hearsay, 628. 

not by history, when, 1161. 


D 


DAMAGES, 

amount of, not established by general admission of indebtedness, 213, 450, 
460. 


nor by admission in pleadings, when, 450, 460. 
nor by suffering default, 460. 
in action to recover over, 

against indemnitor, warrantor, &c. 

judgment against indemnitee, evidence of, when, 
816, 817, 821, 2, 982, et seq. 
postea, evidence of, when, 1071, 2. 
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D A M A G ES —continued. 

against covenantor in deed of conveyance, 

judgment agaisnt covenantee, &c., evidence of, when, 
816, 817, 982, 3. 

postea, evidence of, when, 1071, 2. 
actual consideration of deed may be shewn by parol, 
217, 1442. 

parol to vary operative words of deed inadmissible, 
when, 1430, 1. 

in action on forth coming receipt, 1440. See tit Receipt. 

DATE 

of instruments, 

prima facie evidence of time of execution, 1453, 4. 
may be varied by parol, 1453, 4. 
variance from allegation of, 515, 524, 526, 583. 
of writ, not conclusive as to time of issuing, 1077. 

DAY. See tit. Bate , Time. 

DEAF AND DUMB, 

how to give evidence, 61, 718. 

prosecutrix in rape, character of, may be proved, 458, 9. 
not to be discredited, by showing that, as a class, they are timid, credu- 
lous, &c., 779. 

DEATH, 

presumption of, from absence, &c., 489. 

presumed in favour of marriage or legitimacy, when, 484, 5, 489. 

in favour of innocence, when, 484, 5, 489. 
not proved by letters of administration, 858. 
hearsay on question of, 613 to 615. See tit. Hearsay. 
of subscribing witness to instrument. See tit. Attesting Witness , WilL 
dying declarations. See tit Hearsay . 

DECLARATIONS. See tit. Admission , Hearsay , Confession, 
post litem motam , 625, 6. 
part of res gestce , 585 to 606. See tit. Hearsay. 
accompanying insulated acts, 585 to 596. 
accompanying continuous acts, as possession, &c., 5% to 603. 
possession of real property, 596 to 601. 
possession of personal property, 601 to 603. 
accompanying facts indicative of residence, 603. 
accompanying forbearance or refusal to act, 601. 
of persons living together as man and wife, to prove marriage, 622, 
3, 1147, 8. 

other instances, 603 to 606. 

admissible in favour of declarant, or those claiming through him, 
when, 157, 8, 592, et seq. 

made by an agent, admissible for principal, when, 157, 594, et seq. 

admissible against principal, when, 168 to 170, 
180 to 191, 604. 
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DEC LA RATIONS — continued. 

may be proved without calling person who made it, 569, 570. 
against interest, 639 to 674. See tit. Hearsay , Admission. 

by person charging himself or discharging others, 639 to 644. 

not evidence, if person alive, 639 to 644. 
by former owner, 644 to 669. See tit. Admission. 
of real estate, 644 to 656. 
of personal property, 656 to 669. 
of chose in action 163 to 166, 663 to 668. 
by holder or possessor, 596 to 603. See tit. Admission. 
of real property, 596 to 601. 
of personal property, 601 to 603. 
by principal, when evidence against surety, 591, 669 to 673. 
by third person confessing a crime, whether evidence for ac- 
cused, 567, 703. 

by deceased persons, admissible, when. See tit. Hearsay. 
in articulo mortis. See tit. Hearsay. 

of husband and wife, not admissible against each other. See tit. Husband 
and Wife. 

of witness, not admissible to show his interest. See tit Interest , Admission. 

admissible to show defect of religious belief, 62, 3, 603. 

to show hostility to party, 729, 730, 764, 5. 
DECREE. See tit. Chancery , Admiralty , Judgments , decrees , &c. 

DEED, 

history and common law requisites of, 1269 to 1277. 
statute requisitions respecting, 1276, 7. 

executed abroad, lex loci respecting requisites, how far regarded, 1281. 
presumed from adverse enjoyment, when, 354. 

rule inapplicable where statute of limitations applies, 355 to 358. 
from the state, &c., presumed, when, 354, 5. 
in other cases, 355 to 367. 

nature of enjoyment, and proof requisite to raise presumption, 365 to 
367. 

of easements presumed, when. See tit. Easement . 
presumed in favour of defective documental title, when, 361 to 365. 
presumed in favour of execution of trust, when, 367 to 369. 
presumed in favour of specific execution of contract to sell, when, 369. 
whether presumed in a registering county, 370, 1. And see tit. Presump- 
tion and Presumptive Evidence. 
recital in, effect of as evidence. See tit. Recital. 

when a covenant, 1237. 
execution of, to be proved, 1310. 

prima facie proof made, precludes counter proof till deed 
read, 1310. 

execution by all the parlies to be proved, when, 1261. 
exceptions to rule requiring proof of execution, 
ancient deed, 1316, et seq. 


Digitized by 


Google 



INDEX. 


1<J26 


I) EED — continued. 

authenticated by tiets of party; 1330. 
fedited in another deed, 100, 1, 1280 to 1237, 1321. 
admitted hi pleading, 1218, 13gl. 
produced by one' claiming tindet, 1205, 6. 
signing when essential, 1276, 7. 

by agent or attorney, form of signature, 1465, 6. 
seating essential, 1276, 1277 to 1281. 
what constitutes, 1277, et seq. 

wax, when necessary, 1277 to 1288. 
written or ink seal, 1277 to 1280. 
sealing, how proved, 1278 to 1280. 
same seal used by several parties, 1280, 1. 

Intent to seal, how far enquirable into aliunde , 1277, 8, 1280, 1, 1388. 
, lex loci in respect to seal, how far respected, 1281. 
sealing by corporation, 1286, 7. 

seal presumed affixed properly, 1286, 7. 
identifying corporate seal, proves execution, 1286, 7. 
corporate seal, how proved, 1062, 1286, 7. 
delivery, essential, 1276, 1281 to 1286. 

what constitutes, 1281 to 1286, 1453, 4. 

how proved or disproved, 1282 to 1286, 1450, 1453,* 4. 

conseiit of grantor, obligor, &c., 1282, 3, 1450, 1453, 4. 
acceptance by grantee, obligee, &c., 1283, 4, 1453, 4. 
acceptance by public officer or corporation, 1283. 
where deed is found in grantee or obligee’s custody, 1284, 5. 
where deed is found in grantor or obligor’s custody, 1284 to 1286. 
declarations of party, when evidence of, 1286. 
delivery once made, party cannot revoke or qualify it, 1286. 
delivery to a third party takes effect, when, 1281, 2. 
delivery conditional, or in the nature of an escrow, 1282. 
whether delivery to party may be shown conditional, 1450. 
date prima facie evidence of time of delivery, 298, 305, 1453. 

ibay be contradicted, 1453. 
by a corporation, proved by identifying seal, 1286, 7. 
nature of delivery, may be explained by parol, 1450, 1453, 4. 
declarations of intent accompanying delivery, to show character of 
instrument, 1388. 

attested by subscribing witnesses, execution how proved. See tit. Attest- 
ing Witnesses, Writing. 

unattested, proof of party’s hand-writing generally proves execution, 
1273, 4, 1307. 

hand -writing, how proved. See tit Hand - Writing. 
how authenticated, where proof of execution not attainable. See tit 
Writing. 

ancient or thirty years old, how authenticated, 1310 to 1316. 
by extrinsic facts indicative of genuineness, 1311. 
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DEED — continued. 

corresponding: possession, 1311. 

must have continued thirty years, 1212. / 3 J ^ 
must have accorded with deed, 1212. * } 

need not have been of whole, 1212. 
possession failing, other circumstances admissible, 1312 to 1315. 
what sufficient, 1313. 

must furnish fair presumption of genuineness, 1313. 
whether existence thirty years in proper custody, suffi- 
cient, 1314, 1315. 

existence of deed thirty years, must be proved, 1313. 
how antiquity proved, 1313. 

date of deed not enough, 1313. 
thirty years corresponding possession, 1313. 
hand-writing to unauthorized certificates on deed, 1313, 
1314. 

custody of, must appear to have been regular, 1314. 

found in custody of strangers — inference from, 1314. 
found among invaluable papers — inference from, 1314. 
extrinsic proof sufficient, subscribing witnesses dispensed with, 1319. 
suspicions from erasures, &c., execution to be proved, 300, 1317. 
extrinsic proof failing, execution to be proved, 1315, 1316. 
what proof of execution sufficient, 1316. 
subscribing witnesses to be called, when, 1316. 
proof of hand-writing, 1316, 1331, 2. See tit. Hand-writing. 
power recited in presumed, when, 1269, 1292. 

otherwise, if power matter of record, when, 364, 1292. 
erased or altered, 

whether presumed done before or after execution, 299 to 301, 1317. 

onus probandi, 299 to 301, 1317. 
effect of alteration after execution, 1216, 12 Yl, 1318. 
how deed proved, 299, 300, 1317. 
party precluded from proof of, when, 

by voluntary cancellation of, 1216, 1217. 
by giving attesting witness an interest, 1266, 7. 
executed under power of attorney, power to be shown, 1268. 
power to be by deed, when, 1268. 9. 

may be verbal, when, 1268, 9. 
power, when presumed, 1269, 1292. 
executed by partner, when binding on firm, 1268, 1281. 
executed under power of a public nature, 1288, et seq. And see tit Pat- 
ent, Power. 

under decree in chancer) , decree to be shown, 1288, 9. 
under decree of surrogate, not only decree, but jurisdiction to be 
shewn, 863, 868, 1288. See tit. Judgments, decrees , &c. 
form and requisites of deed, 868, 9, 1289, 1291. 
recitals in deed, how far evidence, 1291. 
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DEED— •continued, 

under sheriffs sale, judgment and execution to be shown, 1078, 9 to 
1081, 1289. 

form and requisites of deed, 1291, 2. 
recitals of execution, &c., how far evidence, 1292. 
erroneous description of execution, &c., 1425, 1430. 
how far recital may be aided or contradicted by parol, 1425, 
1430. 

under sale lor taxes — what preliminaries to be proved, 1289, 1290. 
form and requisites of deed, 1291. 
recitals in deed, how far evidence, 1292. 
by trustees of a town — how proved, 1291. 
by a corporation-— how proved, 1286, 7. 

form and requisites of, 1286, 7. 

indenture executed by a court of another state under a statute — stat- 
ute to be proved, 1291. 

what presumed in favour of these deeds, 293, 4, 361, et seq. 1292. 
record of, evidence, how far, 1243, et seq. 

when primary evidence of original, 1246, 1254, 5. 
when secondary evidence, 1246. 

unauthorized or irregularly made, effect of as evidence, 1248, 4, 5. 
sworn copy of record, equal in degree with record, 1241, 1244. 
certified copy, 1241, 1246, 1255. 

New-York law respecting, 1254 to 1256. 
certified acknowledgment or probate of, 1246, et seq. 

effect of, in proving deed executed, 1246 to 1250, 1254. 
unofficial or irregularly taken, inadmissible, 1246, 1249. 
form and validity of certificate, 1247 to 1249, 1252 to 1254. 
certificate of acknowledgment, impeachable, by showing party in- 
sane, 1249. 

of probate, by showing witnesses incompetent, 1249. 

by showing bad character of witnesses, 1249. 
by showing collusion between officer and par- 
ty, when, 1249. 

officer taking acknowledgment or probate out of his ju- 
risdiction, 1249. 
taking same on Sunday, 1249. 
not authorized. 1243, 4, 1247, 1259, 1260. 
acknowledgment or probate, not taken in time, 1246, 7. 
New-York law respecting, 1252 to 1254. 
acknowledged or proved abroad, 1252, 3, 4, 1259. 
record of deed, probate or acknowledgment, recorded in another state, 
how proved, 1257, 8. 
effect of in proving deed, 1258, 9. 

certificate of acknowledgment, execution, or prohate of deed, in foreign 
country, 1259, 1260. 

secondary evidence of. See tit. Secondary Evidence. 
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DEE D — con tin ued. 

parol evidence to explain, vary or contradict. See tit. Parol Evidence. 
attested by incompetent witness through mistake or fraud, when aided in 

chancery, 265. 

DEFAMATION. See tit. Slander. 

DEFAULT, 

judgment by, 

admits only material and traversable averments, 466. 
admits assets in action against executors, &c., 466. 

description of locus in quo., in Irespasss q. c. f., 466. 
prisoner in custody, in suit on jailer’s bond, 466. 
material averments, in covenant, 466- 

performance of condition precedent and non payment, io 
debt on bond, 466. 
nominal damages, but no more, 466. 
concludes none save defaulted defendants, 466. 
suffered by co-defendant. See tit. Co-defendant. 

in action on contract, does not render him competent for other 
defendant, 1553, 4. 

not competent for plaintiff, 135, 1554. 
in action on tort, does not render him competent for other defend - 
ant, 147, 1553, 4. 
rule in criminal cases, 1511. 
in ejectment, effect of, 850. 

obtained against defendant dead before default, effect of, 1023. 
DEFENDANT. Sec tit. Co-defendant , Admission. 

DELIVERY. See tit. Deed. 

of deed, what constitutes, and how proved, 1281 to 1286, 1450, 1453, 4. 
may be disproved or qualified by parol, 1450, 1453. 
whether delivery to party can be shown conditional, 1450. 
date not conclusive as to time of, 1453. 
once made, cannot be revoked or qualified, 1286. 
of deed by corporation, how proved, 1287. 

of instrument, presumed from its being found in proper custody, when, 
295, 1284, 1309. 
of note, 1459. 

may be disproved, or qualified, by parol, 1459. 
whether delivery to party may be shown conditional, 1460, 1. 
of property, whether presumed from written order or request in drawee’* 
hands, 315. 

DEMAND 

made by reading it from a paper, may be proved without producing pa- 
per, 1198. 

DEMURRER 

to evidence, 

what, 796 to 798. 

what to be stated in, 796, et seq. 

practice in various courts, 796, et seq. 
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DEMU RRER — continued. 

facts to be admitted, 796, etseq. 

and all just inferences, 796, et seq. 
how and when party compelled to join in, 796 to 798. 
x refusal to compel party to join in, pot ground for bill of ex- 

ceptions, 798. 

inapplicable in justice’s court, 798. 

to pleadings. 


DEPOSITIONS 


not to be used as an admission in another cause, 18?, 195. 
how far an admission in same cause, 450, 456, 7. 
rule in chancery, 195, 926. 
judgment on, no bar to second suit, when, 835, 952- 
rule in criminal cases, 953. 


on commission, or dedimus pofeattfem, 32 to 41. 
practice under various statutes, 32 to 41. 
admissibility of, 33 to 40, 936. 

may be used, though witness in court, when, 33, 36, 39, 936. 
proof of, 627, 8. 

in perpetuam ret memoriam , or de bfue ease, 33 to 39. 
practice in New-York, 36 to 39, 933. 
admissibility of, 36 to 39. 

not admissible, if witness’ two voce testimony can be obtained at tri- 
al, 36, 38, 9, 938. 
witness dead, proof of, 933. 
witness sick, aged, &c., 38, 933, 4, 938, 1101. 
of interested witness, when objection to be raised, 256, 7. 
release of interest too late after deposition taken, 261. 

of husband, delivered to wife, validates her depo- 
sition, 1561. 

not evidence for or against a stranger, in general, 572 to 575, 934, 5. 
admissible on questions of pedigree, when, 612, 613, 618, 625, 935. 
admissible on questions of boundary, when, 935. 
admissible where hearsay competent. See tit. Hearsay. 
admissible to show that witness has sworn different, 773, 934, 5, 1100, 
1102. 


or to support him by showing his consistency, 934, 5, 940. 
how proved in sqch oases, 773. 
post litem mot am, rule as to, 625, 6. 
relevancy of, 935. 

when part relevant, a genei^J objection is improper, 935. 
in chancery, 932, 3, 4, UQ1, % 
ancient depositions, 1100. 

before magistrates, in criminal matters, 936 to 940. 
in what cases allowed to be taken, 937. 
how taken, 937 to 940. 

to be signed by witness, and certified by magistrate, 937, 939. 
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DEPOSITIONS — continued . 

in prisoner’s presence, 937, 8. 
oath when to be administered, 937, 8, 9. 
evidence against prisoner, when, 937, 8. 
not to be added to by parol, 939. 
inadmissible if taken ex parte, 938, 9. 
evidence to contradict, or confirm witness, 934, 940. 
how proved, 773, 1100, 1. 
before coroner, 940, 1. 

whether evidence against prisoner, 940, 1. 
before trustees under absconding debtor law, 943. 
before various other officers, &c., 571, 2. 
in bastardy, not evidence, when, 944. 

taken ex parte , in general inadmissible, 571, 2, 938, 940, 1, 943, 4. 
when admissible as a declaration in articulo mortis , 944, 5. 
of mother, in case of bastardy, 944. 
proof of, generally, 627, 8, 773, 1101. 

office copies admissible, when, 773, 1102. 
examined copy, 1101, 773. 

official character of person taking, to be proved, 627, 8, 773, 1044 

1101 . 

how proved, 627, 8, 1044, 1101. 

by acts and reputation, 627, 8, 1100. 
when taken abroad, 1044, 1101. 
when judicially noticed, 628. 
when not, 628, 773, 1100, 1. 
signature of officer to be proved, when, 628, 773. 
deposition to be identified, 773. 

on indictment for perjury committed in deposition, 1100, 1. 
if under special authority, that must be proved, 1100. 
otherwise, if taken by officer having general authority, 1100. 
proof of swearing to, 1100, 1. 
identity of prisoner, 1100, 1. 

DEPUTY. See tit. Sheriff. 
of sheriff, &c. 

not competent for sheriff, when, 110. 

when admissions by, are evidence against sheriff, 191. 

return on process by, when valid, 1084. 

judgment against, whether evidence against surety, 985. 

no bar to proceeding against sheriff, when, 986. 
when a bar, 823. 

special, may serve and return process in his own favor, 1084. 
of certifying officer, may authenticate copies, when, and when not, 1165. 
official character of, proved by acts and reputation, 627. 

DEVISEE, 

not competent to support will, when, 1342 to 1345. 
or to attest will, when, 1342 to 1344. 
otherwise, if devise declared void, 1342, 3, 4. 
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DLV ISEE — continued. 

husband or wife of, incompetent to support will, when, 1344. 
or to attest will, when, 1344. 
otherwise, if devise declared void, 1344. 
taking contingent remainder, incompetent to support will, 1346. 

incompetent for executor, when, 1640. 
competent, if devise in trust, when, 117, 1342. 

or if interest remote or contingent, 1344, 6. 
or if interest as devisee, balanced by interest as heir, when, 
1343. 

or if interest ideal or honorary merely, 1346. 
heir or devisee of, not competent to support original will, when, 1346. 
whether competent to sustain claim of co-devisee, 88, 116, 117, 1633. 
competency of restored by release, 266, 1669. 
admission by, when evidence, 

not a party on record, when admissible, 168. 
a party, whether admissible against other devisee, 171, 2. 
devisor’s admission or declaration, evidence against, when, 646 to 660. 
how far affected by decree &c. against executor, in proceedings to sub- 
ject estate, 921, 982. 

DISCHARGE, 

of insolvent debtor. See tit. Insolvent Discharge. 

DISCONTINUANCE, 

of suit, to be proved by record, 1074. 

judgment upon, no bar to second suit See tit. Judgments, de- 
crees 3rc. 

DISTRESS WARRANT, 

protects officer acting under, though no rent was due, 1287, 8. 
DIVORCE, 

decree of, to show dissolution of marriage, 877, 880. 

made by court of another state, 877 to 879, 889, 890. 
made by foreign court, 888, 9. 

concludes against subsequent claim for alimony, or increase of 
alimony, 966. 

may be assailed for want of jurisdiction or fraud, when, 877 to 880, 
889, 890. 
suit for, 

conviction of adultery, evidence of offence as well as marriage, 862. 
on account of adultery, barred after 20 years from commission of of- 
fence, 360. 

DUCES TECUM. See tit. Attendance , Subpoena , Production of Writings , At- 
tachment . 

DUPLICATE ORIGINAL, 

of letters, what, 1202, 3. 

whether admissible, as primaty evidence, 1202, 3. 
of notice, admissible, when, 1198, 1199, 1200. 
of attorney’s bill, 1202. 

DYING DECLARATIONS. See tit Hearsay. 
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EASEMENT, 

grant of, presumed from adverse enjoyment, when, 371 to 385, 6. 

lights, 971 1 0373. 
ways, 373 to 374. 
fisheries, 257, 375. 
rtmning water, 376 to 385. 
landing place, 375. 
other easements, 376, 

ECCLESIASTICAL COURT. See tit ProUte, Judgments, decreet 
EJECTMENT, 

competency of witnesses in, 

defendant in execution, not competent to support claim of redeeming 
creditor, 122. 

when competent between his fend eg and purchaser under ex- 
ecution, 120,1622. 

remainder-man in fee, not competent for tenant in tail, when, 122, 3. 
tenant in possession, not competent for defendant, 123, 1536. 
in possession of part, incompetent, 123, 1535. 
competent for plaintiff, though he expects a favorable purchase 
in case plaintiff succeeds, 1518. 

one of several lessors, not competent for defendant, 141, 1549, 1550. 
even if improperly made a party, 141. 
competency restored by striking out his name, when, 141. 
mistake in name of, 144. 
not compellable to testify, 141, 1550. 
one defendant in, not competent for co-defendant, 1549. 

rendered competent by acquittal, when, 143. 
mortgagor incompetent to support title of his vendee, as against 
mortgagee, 123. 

vendor in contract to sell, incompetent to maintain vendee’s posses- 
sion, when, 123. 

landlord not competent for tenant, 123, 1519. 
grantor with covenant of warranty, incompetent for grantee, 123, 4. 
otherwise where warranty special, and as against one whose claim 
is not covenanted against, 1515. 

incompetent to locate land as between different grantees of dis- 
tinct parcels, when, 124, 5. 
incompetent to defeat title, when, 107, 8. 
without warranty, competent, when, 123, 4, 1514, 1516. 
one tenant in common, whether competent to maintain claim of co- 
tenant, 88, 90, 1514, 1538. 

one devisee, whether competent for eo-devisee, 88* 116, 117, 1538. 
See tit. Devuee. 
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EJECTMENT — continued. 

tenant by curtesy or in dower, competent for heir At lAw, 90, 1519. 

- one claiming other land upon same location or boundary, competent, 

90, 1518. 

reversioner, whether competent for particular tenant, 1517. 
admission of lessor, admissible against him, and those claiming under him! 
167. 

of one of several lessors admissible against others, 170. 
of one of several tenants in common, 170. 
of former owner or occupant. See tit. Admission. 
possession, prima facie evidence of title in, 353, 4. 
even though recent, 353, 4. 

grant or conveyance presumed in support of adverse possession, when, 354. 

from the public, presumed, when, 354, 5. 
from private persona, when, 355, et seq. 
former verdict and judgment in. 

in favour of mortgagee against mortgagor, conclusive that mortgage 
debt not usurious, when, 814, 827. 
not conclusive in second ejectment, when, 950, 1037. 
conclusive to disprove fraud, in equity, when, 950. 
conclusive against persons claiming under party, 813, 814. 
evidence in action for mesne profits, 814, 827, 849. 
against party and privy, 814. 
conclusive as to title from time of demise, 849. 
of extent of title, 850. 
not as to title previous to demise, 850. 
conclusive as to defendant’s possession, when suit commenc- 
ed, 850. 

effect of judgment by default in, 8 50. 
verdict &c. in, against alienee, evidence against warrantor, how far, 977, 
983, 4. 

verdict &c. in trespass q. c. f., whether conclusive as to title in ejectment, 
848, 955, 1103, 4. 

award on question of title, effect of in ejectment, 1037, et seq 
decision in forcible entry, effect of in ejectment, 956. 

in summary proceedings, to obtain possession, 942. 
of fence viewers, 1047. 

ELECTION, 

bribeiy at, proof of, 704, 5. 

hearsay admissible, 704, 5. 
decision of canvassers of, how far conclusive, 980. 

ENTRIES. See tit. Hearsay , Books. 

in public books, how proved, 1165. 
in public books of another state, how proved, 1166. 
in register of births, deaths, marriages, &c., 616, 622, 1149 to 1151, 1156. 
proof of, 1149 to 1151, 1156. 
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in register of vessels, 1151. 

proof of, 1152. 
in log book, 1152, 3, See tit. Log Book. 

proof of, 1152, 3. 
in vestry book of parish, 1154. 
proof of, 1154. 

in minute book of sessions, to prove licence granted, 1105, 1155. 
in prison books, 1155. 

in books of a bank. See tit. Bank , Bank Book. 
admissible, when, 630, 1153, 1157. 
proof of, 1153, 1159, 1160, 1165. 
in corporation books, generally. See tit. Corporation. 
books of municipal corporation, 1157. 
proof of, 1158 to 1161. 

books of private corporation, 1156, 7. See tit. Corporation ♦ 
proof of, 1156, 7, 1159 to 1161. 
in books of religious societies, 1160. 

proof of, 1160. 
in books of a club, 679. 

evidence as between members, 679. 
in partnership books, 681. 

evidence as between partners, 681. 
in account books of merchants and others, 682 to 701. 

admissible, when, and under what limitations, 682 to 701. See tit. 
• Book of Account. 

by deceased persons, against interest, 643, 4, 669 to 673. See tit. Hearsay . 

in the course of business, 674 to 679. See tit. 
Hearsay. 

EQUITY. See tit. Chancery , Answer. 

trusts raised in. See tit. Parol Evidence. 

EQUITY OF REDEMPTION. See tit. Redemption. 

ESTOPPEL, 

by verdict or judgment. See tit. Judgments , decrees , <jre. 
by deed- See tit. Parol Evidence. 
by recital in deed. See tit. Recital, 
in pais , by admission, 200, et seq. 

EVIDENCE, 

rules of, in criminal, same as in civil cases, how far, 499. 

certain matters as to, resting in discretion of judge at trial. See tit. Trial. 

bill of exceptions to. See tit. Bill of Exceptions. 

demurrer to. See tit. Demurrer to Evidence. 

presumptive. See lit. Presumptive or Circumstantial Evidence. 

general rules of, 

1. Evidence confined to points in issue. 

relevancy of proof, 428, et seq. See tit. Relevancy . 
effect of admission on record. See tit. Admission . 
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EVIDENCE — continued. 

of judgment by default. See tit. Default. 
of payment of money into court. See tit. Payment into 
Court. 

of bill of particulars. Seo tit. Particulars. 
proof of other transactions, 451. 
of previous provocation, 451. 

of other suits, in action for malicious prosecution, 451. 
of other libels, 451. 

✓of practice in other schools, 451, 2. 
of destruction of other instruments, 451 . 
of other acts of negligence, 451, 2. 
of other fraudulent acts or representations, 452, 3, 465. 
of other acts of agency, 189, 452. 
of other acts of possession, 453. 
of other acts of jurisdiction, 453. 
of similar injury to other property, 453. 

- of alteration of other notes, 452, 3. 
of customs in other manors, 455. 

of acts of ownership in other portions of property, 455. 
rule in criminal cases, 29l, 454, 461 to 465. 
character of party, when relevant in civil suits, 456 to 458. 

examples, 456, et seq. And see tit. Character. 
rule in criminal cases, 458 to 461. 

examples, 458, et seq. And see tit. Character. 
acts and declarations of prisoner, when evidence for him, 156, 
247, 8. 

2. Affirmative of the issue to be proved, 475 to 491. See tit. Onus Pro- 

bandi. 

right to being and reply, 

which party entitled to, on trial, 475, 479 to 483. See tit. 
Trial 

how far controlled by state of pleadings, 479 to 482. 
how far subject to discretion of judge, 4T2, 3. 
rule in courts where no formal pleadings ~^de out, 482. 
evidence in reply, when admissible, or hot. See tit. Trial 

3. Substance onbj of the issue need be proved , 491 to 540. 

in debt, plaintiff mey recover a smal’ernim than that demanded, 
493. 

in slander, rule as to prc^f of wcrr>, ^1. 
in replevin, variance frc~; demise &c. 424, 5. See tit. Replevin . 
averment that defendant became purchaser, supported by con- 
veyance te ar ether, when, 492. 
of payment, how supported, 4^2. 

of money sent or paid, supported by proof of bank notes 
senfecc. 492. 

not by proof of treasury notes sent, 492. 
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of performance of condition, not supported by proof of ten- 
der or excuse, 492. 

of horse purchased by one, not supported by proof that he 
had it to sell, 492. 

of occupancy by S. P. as tenant to plaintiff, supported by 
proof that he entered underand paid rent to plaintiff ’§ 
cestui que trust, 493. 

of party being in possession, supported by proof of occu- 
pancy by his tenant, when, 292. 
of ownership, supported by proof of possession, when, 492. 
of negligence, not supported by proof of negligence of a 
different kind, 493. 

of discontinuance of suit, not sustained by proof that no 
steps had been taken, 492. 
judgment of discontinuance requisite, when, 1074. 
of voluntary escape, supported by proof of a negligent one, 
when, 493. 

of licence, not supported by proof of a lease, 493. 
of notice of dishonor, not supported by proof of diligence, 
505. 

supported by proof of notice not in time, w'hen, 605. 

by proof of waiver of notice, when, 605. 
of right to have water flow in a particular manner, does not 
require proof of right by prescription, when, 518. 
immaterial averment need not be proved, when, 503. 
what immaterial, 503, et seq. 
rule in criminal cases, 508, 9. 
rule in civil cases, 503 to 507. 

descriptive, to be proved as alleged, how far, 503. See tit Va- 
riance. 

of injury, 493, 501. 

relative priority of facts, 501. 
of criminal offence, 508, 9. 
of ways, 499. 

of express contract, 504, 507, 518 to 532. See tit. 
Contract. 

of written instrument, 499, 500, 504, 507, 518, 532, 
536. 

rule as to divisible averments, 495, 505 to 507, 518. 
rule as to matter of inducement, 501 to 503. 
same rules apply to criminal cases, how far, 495 to 500, 508, 9. 
examples, 

false pretences, 495, 6, 508. 

need not all be proved, 496, 508. 
principal and accessory, 496. 

under indie tment^for one offence, jury may convict of 
another, when, 497, 8. 
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mefj&s of maiming, 499. 

allegation of sums, magnitude or value, 499. 

&umter of insurgent* in treason, 499. 
description of way, 499. 
description of instrument, 499, 500. 
intention, 50Q. 
words, 500. 

immaterial averments, 508, 9. 
allegations as to time, 533. 
allegations as to place, 536, 538, 9. 

4. Best evident* to h» given . See tit. Secondary Evidence , Writing. 
meaning and extent of rale, 540, 1207 to 1213. 

rule not applicable to selection of oral proofs, 541, 546. 
except as between direct and circumstantial evidence, 385, 
423, 544, 5, 1354. 
best proof of negative, 544, 5. 
non consent of owner, in larceny, 423 to 425. 
owner to be called, when, 423 to 425. 
wife of owner, admissible, when, 545, 6. 
inferior evidence, where writing exists. See tit. Secondary Evi- 
dence. 

writing, generally best evidence of transaction evinced by it, 
540, 1, 547, 551, 2, 1208, 1467, et seq. 
exceptions, 54. 

receipts, 547, 8, 1211, 1438, 9, 1475, 6. 
memoranda, 547, 549, 550, 750, 1211. 
bill of parcels, 548, 1475, 6. 
bill of sale, when, 548. 

when best evidence of contract, 1421, 1475, 6. 
letter of credit, 1476. 
other instruments, 547 to 550, 1211, 1395. 
writing always the best evidence of its own contents, 549 to 
553, 1210, 1211. 

even though not the best evidence of transaction evinc- 
ed by it, 548 to 552, 1211. 
or only collaterally in question, 463, 1211, 1212, 
1263, 4. 

certain facts psoveable independent of writing, 548, 9, 551 
to 553, 1209, 1212, 1218. 

{acts not involving details of transaction evinced by the 
writing, 1209, 1210. 

result from inspection of voluminous documents, 1212, 

1218 . 

otherwise, as to book, .when, 1218. 
time of commencing suit, 1077, 1209. 
custody of writing, 1209. 
existence of writing, 1209, 1210 
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EVIDENCE — continued L 

loan of money, when, 547. 
sale of note, 1209. 
practice to accept bills, 1213. 
other facts, 547 to 550, 1209, 1210. 
best evidence of execution of written instrument. See tit. Writ- 
ing, attesting Witness, Hand-Writing. 
best evidence of hand-writing. See tit. Hand- Writing. 
best evidence of entry. See tit. Entry, Hearsay , Corporation , 
Book, Bank-Book. 

rule requiring best evidence dispensed with, when. See tit. 
Secondary Evidence, Writing. 
by admission, when. See tit. Admission. 
by statute, 558, 1209. 

writing in possession of other party. See tit. Notice . 

in possession of person not obliged to produce it, 
1215. See tit Production of Writings, attor- 
ney or Counsel. 

dispensed with on ground of public policy, when, 
25, 540, 1110, 1574, 5. 
on ground of convenience, when, 
1212, 1213. 

lost or destroyed. See tit. Loss, Secondary Evi- 
dence, Will. 
out of the slate, 1215. 
on file in a public office, 1189, 1190, 1214. 
when writing is only collaterally in question, 1211, 
1212, 1263, 4. 

in prosecution for forgery &c. — other forged bills, 
• 463, 4. 

rule on voir dire, 260, 709, 710, 1559. 

appointment of officers, need not be produced, 554, 5, 627. 
voluntary destruction or mutilation of writing precludes party 
from giving parol proof, when, 1216, 1346. 
presumption against party withholding best evidence, after no- 
tice to produce, 1192, 1219. 

5. Hearsay not admissible. See tit. Hearsay. 

6. Parol evidence, when admissible with reference to written instru- 
ments. See tit. Parol Evidence. 

EXAMINATION. See tit. Credit , Cross-Examination. 

of witness on trial, how to be conducted, 710, et seq. 
as to competency, 

on voir dire, 256 to 260, 706 to 710, 1557, 1559. See tit. Voir 
dire, Interest , and Witness. 
in cross-examination, 258, 9, 707, 8, 1558. 
how far rule as to secondary evidence relaxed, 260, 709, 710, 
1559. 
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EXAMINATION — continued, 

in chief, order of, at nisi prius, 710, et seq. And see tit. 1 Vial. 
separate examination of witnesses, 720 to 722. 
leading question, what, 722 to 724. 
when allowed, 723 to 726, 730, 1. 
where witness unwilling, 724. 
in contradiction of former witness, 723 to 726. 
question which assumes a fact, not proved, 734. 
evidence as to belief or impression, 153, 4, 749. 
opinion of witness, 759 to 763. 

refreshing memory by memoranda, 550, 1, 579 to 585, 750 to 759, 
1238, 9. 

must be produced, when, 678, 9, 700, 756, 7, 1238, 9. 
allowed, though not written by witness, when, 756 to 759, 1239. 
at what time must have been made, 695, 756. 
copy inadmissible, 756, 7. 

when memorandum may be read by witness to jury, 750 to 756, 
1238, 9. 

memorandum by witness, since become blind, to be read to him, 
757. 

cross-examination, rules as to. See tit Cross-Examination. 
a party cannot assail the credit of his own witness, 779 to 782. 

exception where examination in chief is overruled, and opposite 
party uses witness, 780. 

may disprove material facts stated by witness, 780, 1. 
rule as to attesting witnesses, whom party is obliged to call, 779, 
781, 2. 

rule as to public prosecutor, 782. 
of prisoner, before magistrate, 

may be taken in cases of misdemeanor, as well as felony, 245, 937. 
who may take, 245, 937. 
to be taken in writing, 245, 937. 
to be taken without oath, 244, 5. 

not to be taken till testimony against prisoner completed, 245. 
prisoner to be allowed professional aid, 245, 936, 7. 

to be apprised of his right not to answer, 245. 
may be questioned, 245, 6. 
when taken to be read over to prisoner, 245. 

prisoner to be allowed to correct or add to, 245. 
to be signed and certified by magistrate, 245. 
not indispensable that it should be signed by prisoner, 245, 6. 
when evidence against prisoner, and how proved. See tit. Confession. 
EXECUTION, 

writ of fieri facias , 

return upon, evidence, when. See tit. Return. 
proved by copy of record, when, 1076, 1096, 7. 

not by docket entries of clerk, 1077. 

• by secondary evidence, when, 1076, 7, 1097. 
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EXEC UTION — continued. 

time of suing out, proveable by parol in contradiction of its date, 
1077. 

evidence without producing judgment, when, 

for officer, Sued by defendant in execution, 1078. 

for officer, sued by stranger without pretence of title, 1079. 
for officer, suing such stranger for property taken under, 
when, 1078, 9. 

for officer, suing vendee for purchase money, 1078. 
for plaintiff in execution, suing officer &c., for money col- 
lected, 1078. 

not for officer claiming as against stranger showing prims 
facie title, when, 1011, 1079. 

not for officer seeking to attack sale because of fraud as to 
creditors, 1011, 1082, 3. 

not for plaintiff in execution, sued by defendant, when, 1078, 
9 to 1081. 

not for purchaser, deraigning title under, 1079, 1081. 
valid on its face, protects officer and his assistants, when, 1010, 1011, 1078. 
See tit. Officer , Process. 
even though not returned, 1082. 
void, not to protect purchase under, 1081. 

otherwise, where merely erroneous or irregular, 978, 1081. 
void on its face, not to protect officer, when. See tit. Officer , Process . 
issued by justice, 

void, and as to whom, when, 1001, 2, 1010, 1011. 
not amendable, when, 1025. 
variance in, from judgment, 1114. 
how proved, 1077, 1107, et seq. 

defendant in, when competent between his vendee and officer &c., 83, 91, 
2, 114, 120 to 122, 125, 1522 to 1525. 
not competent for landlord, in suit against officer for remo- 
val of goods, leaving rent unpaid, 125. 

EXECUTOR OR ADMINISTRATOR. See tit. Probate , Letters Testamentary 
and of Administration. 

right to sue as such, admitted by pleadings, when, 447, 860. 
title of, proved by letters testamentary or of administration, 859, 860. 
one using goods of deceased, is concluded from denying that he is execu- 
tor, &c. 207. 

no implied warranty, on sale by, 1529. 
not competent witness, when, 139, 1549, 1550. 
when competent, 139, 1529, 1530. 

admission by, when to affect himself or others, 167, 170, 1. 
not admissible, if made before he became such, 167. 
whether admissible to take demand out of statute of limitations, 167, 
172. 

executor protected in acting under will which is ultimately set-aside, 859. 
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EXECUTOR OR ADMINISTRATOR — continued. 

and entitled to commissions, &c. 859. 
donees or purchasers under him protected, 859. 
administrator protected, though letters afterward repealed on account of a 
will found, when, 859. 

sale of real estate by, under order or decree. See tit Judgment , de- 
crees fyc. 

deed by, under order or decree. See tit. Deed , Power. 
when right to apply for sale barred by lapse of time, 329, 330, 
EXEMPLIFICATION, 
what, 1059. 

of record, 1059. See tit. Record, 

of probate. See tit Probate , Letters Testamentary or of Administration , 
of letters patent, 1163, 4. 

granted by another state, 1166, 1258. 
of foreign judgment. See tit. Foreign Judgment. 


F 


FALSE PRETENCES, 

falsity of pretences inferrible from circumstances, 293. 
variance in respect to pretences averred, 495, 6. 
all the pretences alleged need not be proved, 496, 508. 

FEES, 

of witnesses, in civil cases, 7 to 11, 23. See tit. Attendance, 
tender of, on subpoenaing, 14, 23. 
foreign witnesses, 8, 11. 
officers attending with official papers, 8. 
surveyors, 8. 
taxation of, 8 to 10. 
action for, by witness, 8 to 11. 
not generally allowed in criminal cases, 7, 8, 29. 

» expenses of foreign witness allowed, when, 30. 

of poor persons, 30. 
order for allowance, 30. 

of sheriff, for bringing up prisoner on habeas corpus, 19. 
to be tendered, when, 19. 

of attorney and other officers, on putting t off cause, 54, 5. See tit Coats 
Putting off Trial, 

FEME COVERT. See tit. Husband and Wife. 

admissions by, when evidence against husband, 152, 182, 184, 5. 
declaration of in extremis, when evidence against husband, 152, 610. 
when to be deemed agent of husband, 152, 182, 184, 5. 
answer of, in chancery, not evidence against husband, 931. 
deed of conveyance by, how executed and acknowledged, 1253. 

Vof*. I.* 206 
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FENCES, 

written notice to repair maj be proved by parol, without notice to pro- 
duce it, when, 1198, 1201. 

FENCE VIEWERS, 

decision of, as to partition fence, not evidence on question of title, 1047. 
as to damages done by cattle, effect of, 1052. 

FIERI FACIAS. See tit. Execution , Writ. 

FISHERY, 

right of, established by adverse user, 357, 375. 
grant of, presumed, when, 357, 375. 

FORCIBLE ENTRY, 

conviction of, how far conclusive. See tit. Justice of the Peace. 
conviction of detainer, not showing forcible entry, invalid, 1013. 
prosecution in, whether competent, 252, 1556. 
wife of prosecutor, whether competent, 252. 

FOREIGN COURT. See tit. Foreign Judgment, Jidmiraky. 
practice in, how proved, 1145. 

FOREIGN JUDGMENT OR DECREE. See tit. Admiralty. 

of court of a neighboring state. See tit. Judgments , decrees fyc. 
of United States court, not to be treated as foreign, in state court, 896. 

how tried, on issue of nul tiel record, 1058, 1133 
effect of, when sought to be directly enforced, 891 to S95. 
effect of, when incidentally in question, 895, 6. 
not conclusive, unless so where rendered, 893. 
examinable on the merits, how far, 893 to 895. 

on questions of marriage, divorce &c., 877 to 880, 883 to 890, 904, 5. 
in criminal cases, 890, 1. 

may be assailed for lack of jurisdiction, 896, 903. 

in respect to origin and constitution of court, 886, 7, 903, 4. 
presumptions as to, 887, 903, 4. 

in respect to court’s compliance with local law as to jurisdiction, 
904. 

presumptions as to, 904 to 906. 
local law, when and how* to be proved, 906. 
in respect to power of sovereignty under which court acted, 906. 
over persons resident abroad, 907 to 910. 
over property situate abroad, 907 to 910. 
over persons coming within sovereignty, 907. 
over persons forced within sovereignty, 907. 
over property within territory, 907. 
notice to persons necessary, to bind in personam , 904, 5. 907 to 
910. 

presumptions as to, 904 to 906. 
constructive, not sufficient, 908 to 910. 
must be personally served, 908. 

must be served w ithin territorial jurisdiction of sovereignty, 
908. 
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FOREIGN JUDGMENT OR DECREE — continued. 

statement of notice or appearance in record, how far con- 
clusive, 908, 9. 

appearance confers jurisdiction, when, 908, 9. 
proof of foreign judgment &c. 1120 to 1125. 

inferior evidence admissible, when, 1121, 1123, 4. 
histories admissible, to show situation of foreign country, with a view 
to requisites of authentication, 1161. 

FOREIGN LAW, AND LAW OF NEIGHBORING STATE, 
not judicially noticed, 802, 1136. 

state laws, noticed by courts of United States, 1137. 

rule as to private acts, 1144. 
laws of congress, noticed by state courts, 802, 1137- 
rule as to private acts, 1144. 
laws of one state operative in another, rule as to, 1137. 
not proved, court will act on its own laws, 1137. 

rule where one state once constituted part of another, 1137, 8- 
common law, presumed to prevail abroad, when, 1138. 
law abroad respecting usury or infancy, to be proved, 1138, 9. 
written foreign law, 1139. 

how proved, 1139 to 1140. 
written law of another state, 1140. 
how proved, 1140 to 1142. 
time of passage, how proved, 1144. 
duration or repeal of, how proved, 1144, 5. 
unwritten law of another State or country, 
how proved, 1142, 3. 
presumed written, when, 1043. 

whether to be proved to the court, or as facts to jury, 1143, 4. 

FOREIGN WITNESS, 

how to give evidence, 706, 718. 

FORGERY AND COUNTERFEITING, 

guilty knowledge, how proved in prosecution for forgery or passing 
counterfeit money, 291, 2, 454, 462, 3. 
how rebutted, 293, 702. 

other transactions than that charged, bow far admissible, 291, 2, 454, 462 
to 464. 

other bills &c. to be produced, 463, 4. 
declarations of prisoner, when evidence in his favour, as part of res gestcs, 
595. 

to show reason for his having been at place where 
money was found, 395. 

party injured competent in prosecution for forgery, when, 253, 269, 1334, 
1558. 

forgery may be proved, without calling alleged writer, when, 1834 to 1337, 
of bank bills or checks, how proved, 1329, 1333 to 1337. 
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FORGE KY AND COUNTERFEITING — continued. 

by persons deriving knowledge from dealing in the bills, or at 
the bank, when, 1334 to 1337. 
officers of bank, need not be called, 1333 to 1337. 
nor persons who have seen them write, 1333 to 1337. 
opinion of experts, how far admissible, 1337, 8. 

FRAUD. 

not to be presumed, when, 298, 301, 484. 

may be proved by circumstantial evidence, 301. 

presumed in equity from certain relations, when, 301, 336 to 340. 

various rules in equity on this subject, 336 to 340. 
vendor of property, whether competent for vendee, where fraud in respect 
to creditors is set up, 70, 120 to 122, 1622 to 1525. 
whether competent for creditor, 70, 120 to 122, 1522 to 1525 
particeps fraudis competent to prove or disprove fraud, when, 70, 1512. 
declarations by one particeps fraudis , evidence against another, when, 
177. 8. 

of vendor of property, sold to defraud creditors, 177, 8, 602, 
652 to 654. 

rule as to real estate, 652 to 654. 
rule as to personal property, 177, 8, 602, 662. 
other transactions than that charged, how far admissible, 452, 3, 465. 
in civil suit, proof of character of party irrelevant, when, 456, 7, 8. 
fraudulent representations proveable by parol, though not contained in 
written contract respecting sale, 1475. 


G 


GAZETTE, 

evidence of notice of dissolution of partnership, when, 1145, 6. 

GOSPEL, 

swearing on, 62 to 64. 1503. 

GRAND-JURY, 

prosecuting attorney not required to disclose to what passed before, 282. 
749. . 

clerk of grand -jury privileged also, 749. 

member of, how far privileged from disclosing, 59, 749, 1574, 5. 
GRANT. See tit. Deed, Easement. 

presumed from adverse enjoyment, when, 354, et seq. See tit. Deed. 
GUARDIAN, 

letters of guardianship by probate court, evidence of insanity of ward, 
when, 857. 

ad litem , cannot release right of infant, 1559. 
general guardian, competent for ward, when, 1530. 
by nature, competent for wal'd, 1530. 
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HABEAS CORPUS, 

discharge upon, protects o&cer acting under, 960. 

otherwise, where lack of jurisdiction appears, 995. 
ad testificandum , 17 to 23. See tit. attendance, 
for witness in custody, 17 to 22. / 

soldier in army, 17, 19. 
infant enlisted at West Point, 17. 
seaman on board man of war, 19. 
in New-York, from what courts to issue, 18, 21. 
allowed by what officers, 18, 19, 21. 
to testify in what cases, 21. 
in U. States courts, 18, 19, 21, 23. 
at common law, 22, 3. 

form of writ, and practice in obtaining, &c., 18, 19, 21, 22. 
duty of sheriff upon writ, 19 to 21. 

HAND-WRITING. See tit. Forgery and Counterfeiting. 

of client, attorney not privileged from proving, 281, 2. 
may be proved without calling writer, 1332, 3. 

may be disproved without calling alleged writer, when, 1332 to 1337. See 
tit. Forgery. 
proof of, 

by one who has seen person write, 1322, 3. 

witness having seen party write but once, 1322, 3. 

having seen him write with a view to the trial, 1322. 
having seen him write initials, or only part of his name, 
1323. 

by one who has received or seen letters from party, 1324. 

witness competent, though letters not addressed to him, 1324. 
proof of witness having acted on the letters, necessary, when, 
1324, 5. 

identity of party with correspondent, to be proved, when, 1324, 5. 
by one who has examined authentic specimens, 1325. 

knowledge of authenticity, how to be acquired, 1325, 
1329. 

authenticity of specimens doubtful, 1325, 6. 
rule as to bank bills. See tit. Forgery and Counter- 
feiting. 

comparison of hands, by witnesses, 
what is such, 1326, 7, 8. 
not allowable, 1326 to 1331. 
reason of rule, 1326, 1328. 
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HAND- W RITIN G — continued. 

cases distinguishable from mere comparison, 1323, 1325, 1329, 
1330, 1. 

witness may compare to refresh his recollection, 1323, 1328, 9. 
when allowed in aid of other proof, 1329, 1330. 
rule as to ancient writings, 1316, 1328, 9, 1331, 2. 

comparison by jury, 

how and under what limitations allowed, 1326, el seq. 
specimens to be pertinent to issue, 1326, 7, 8. 
as to specimens introduced for the sole purpose of compari- 
son, 1326 to 1331. 

experts, when allowed to testify as to, 1330, 1, 1337, 8. 
weight and credit of testimony as to, 

witness should at least testify to his opinion or belief \ 760, 1321, 2. 
whether swearing to resemblance merely, is sufficient, 1322. 
impression of witness, whether admissible, 1322. 
witnesses expressing doubts, 1323. 

“ having slight means of knowledge, 1321 to 1323. 

“ swearing from a single specimen, 1322, 3, 1325. 

<c “ from a specimen by initials, 1323. 

“ founding opinion on matters extrinsic, 1323, 4. 

ie having prepossessions against signature, 1339. 

“ conflicting in their reasons, but concurring in result, 
1339. 

conclusions drawn from dissimilitude , how to be weighed, 1338, 9. 
from similitude y 1338, 9. 
of marksman, how proved, 1306, 1323. 
obscure or difficult to be read, how decyphered, 1419. 
whether court or jury to say what words are, 1420. 

HEARSAY, 

not in general admissible, 558, et seq. 

rule extends to written as well as oral statements, 569, 639 to 643, 674. 
various examples, 558 to 568. 

incidental references to statements of third persons, as introductory to, or 
explanatory of, witness* testimony, 562. 
witness testifying to his own unsworn statement, mere hearsay, 567. 
not objecting to, precludes objection afterward, how far, 563. 
how proved, when admissible, 569, 570. 

if written, instrument to be produced, 549, 569. 
oral, speaker need not.be produced, 569, 570. 

I. Cases distinguishable from cases of hearsay. 

1. Testimony of witness on former trial, when evidence, 571 to 
585. 

witness since deceased, 571 to 585. 
absent, 576, 7. 
insane, 575. 

kept away by adverse party, 576. 
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H E A RS A Y — continued . 


or by illness, 677. 
since become interested, 676, 7. 

or infamous, 576. 
between same parties or privies, 572 to 574. 
on same points at issue, 578, 575. 
whether evidence in criminal cases, 571, 2. 
witness sworn against interest on first trial, testimony 
not admissible for adverse party on second trial, 575, 6. 
former trial, how proved, 585. 
testimony, how proved, and by whom, 578 to 585. 
judge’s notes not evidence per se, 579. 

♦ minutes may be used to refresh recollection, 579, 

et Beq. 

2. Hearsay, part of res gesta, admissible, 585 to 606. See tit. 
Declarations . 

II- Exceptions to general rule on the subject of hearsay. 

1. Declarations in articulo mortis, admissible, when, 606 to 612. 

admissible only when made after all hope of recovery 
lost, 606 to 609. 

not admissible, if made before mortal blow, 609. 
mere opinion or belief inadmissible, 609. 
not admissible, if declarant incompetent to testify, 609, 
610. 

drawn out by leading questions, admissible, 609. 
not admissible save in prosecution for homicide, 610. 
not admissible in civil causes, 610. 
credibility of these declarations, 388, 611, 612. 
ex parte deposition or affidavit, admissible as such, 
when, 945. 

of wife admissible against husband, when, 152, 610. 

2. Hearsay on questions of pedigree, birth, death, marriage &c. 

as to pedigree , 560, 573, 612 to 626. 

hearsay should be traceable to disinterested and de- 
ceased members of family, how far, 617 to 621, 625. 
person attesting should be a member or acquaintance of 
family, 617. 

other requisites, 617 to 621, 625, 6. 
hearsay of particular facts connected with pedigree, 621 
to 625. 

ex parte affidavits taken abroad, 612. 
depositions in other causes admissible, when, 612, 613, 
€18,625. . 

bHl of exceptions on former trial, when admissible, 613. 
entries in registers, 616. See tit. Entries. 
in family bible, 615, 625. 
in town records, 616. 
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HEARSAY — continued. 

recitals in deeds, 616, 617, 619. 
statement in will, 623. 

inscription on tomb stone, or monument, 615. 
as to death, admissible, when, 613 to 616. 

declarations of family, and third persons generally, ev- 
idence, how far, 613 to 615. 
entries in registers, 614 to 616. See tit. Entries. 
in family bible, 614, 625. 

certificate of keeper of prison, as to death of prisoner, 
614. 

inscription on tomb stone, 615. 
hearsay as to time of death, 613 to 615. 

to prove that person died without a will, 615. 
distinction between cases of death as connected with 
pedigree, and sought to be proved for other purposes, 
621. 

as to marriage, admissible, when, 613, 616, 621,2, 1147,8. 
ex parte depositions taken abroad, to prove identity of 
parties, 613. 

entries in register, 616, 1149, 1150. See tit. Entries. 
declarations of parties, cohabitation, reputation &c. 622, 
3, 1147, 8. 

not sufficient, in criminal cases, 1147, 8. 
marriage as connected with pedigree, or sought to be 
proved for other purposes, distinction in respect to, 
622, 3. 

as to time or place of birth, age, &c., 559, 621, 2. 

declarations of deceased father, mother &c. admissible, 
when, 622. 

entries in register, 616, 622. See tit. Entries. 

in family bible, 551, 622, 625. 
statement in passport, 622, 626. 
hearsay not admissible to prove place of birth, 624. 
as to residence , 559, 594, 603, 624. 

declarations post litem motatnx, inadmissible, 613, 625. 

3. Hearsay on question of public rights, customs &c. 626 to 629. 

ancillary evidence in founding presumption of incorpo- 
ration of a parish, w'hen, 626, 7. 
evidence of official character, 554, 5, 628. 

of custom, 628. See tit. Custom. 
books of history, when admissible as such, 1161,2. 

4. Hearsay on question of boundary, 

admissible when, and under w hat limitations, 562, 628 
to 639. 

books of history, when admissible as such, 1161, 2. 

5. Declarations, and written statements, against interest, 639 to 

674. 


Digitized by 


Google 



INDEX. 


1649 


HEARSAY — continued. 

abstract reason that declaration is against interest, insuffi- 
cient to render it evidence, 661, 640. 
entry &c. by person charging himself or discharging others, 
639 to 644. 

not evidence, if enterer be alive, 639 to 644. 
exception in favor of trustees, 643. 
declarations of former owner, 644 to 669. See tit. Declara- 
tion s, Admission. 

former owner of real estate, 644 to 656. 

of personal, 656 to 669. * 
of chose in action, 163 to 166, 663 to 
668 . 

declarations of holder or possessor, 596 to 603. See tit. 

Admission , Declarations. 
of real property, 596 to 601. 
of personal, 601 to 603. 

admissions, entries &c. by principal, evidence against sure- 
ty, when, 669 to 673. 
entry, how proved, 673. 

declaration of third person, confessing a crime, not evidence 
in favor of accused, 567, 703. 

6. Entries, memoranda &c. by deceased persons in the course of 

business, 674 to 679. 

by deceased clerks, surveyors, officers &c. 674, 5. 
by deceased notaries, &c. 675, 6. 
by various other persons, 674 to 679. 
should appear to have been made contemporaneous 
with the fact evinced by it, 677. 
when to be regarded as the best evidence, 678, 9. 
before admitted, person who made it must be accounted 
for, 679. 

oral declarations, not admissible on this ground, 677, 8. 

7. Entries in books, open to inspection, 679 to 681. See tit. L >ok. 

in books of a club, evidence as between members, 679* 
in books of a bank, evidence for and against depositors 
and others, when, 680, 1. See tit. Bank-book. 
in partnership books, evidence as between partners, 
681. 

in corporation books. See tit. Corporation. 

8. Entries in account books. See tit. Book of Account. 

9. Hearsay on collateral questions as to state of a man’s prop- 

erty, 702. 

10. Hearsay to prove partnership, 605, 703, 4. 

11. Hearsay on summary enquiry into the validity of elections, 
704, 5. 
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HEATHEN, 

may be witness, 62, 3. 
how sworn, 82, 3. 

HIGHWAY, 

finding of jury as to encroachment, conclusive, how far, 1051. 
inquisition of damages under turnpike act x conclusive, how far, 942, 3, 

979, 1016. 

protects turnpike and its agents, 942, 979, 1016. 

not invalidated by showing one of the appraisers not a freeholder, 

942, 3, 979. 

not examinable collaterally, save as to jurisdiction, 942, 3, 979, 1016. 
recitals in, how far evidence, 1016. 
decision of sessions in laying out, effect of, 996. 

impeachable, for lack of jurisdiction, 996. 
decision of commissioners of, that one is not exempt, conclusive, 980. 
decision of overseer of, that one is in default for not working, effect of, 

980. 

conclusive to protect overseer, 980. 

notice in writing to overseer of, to remove obstructions, whether provea- 
ble by parol, without accounting for notice, 1200, 1. 
soil of, presumed to belong to adjoining owner, 303. 
between two owners, each presumed to own usque adfilum vicej 303. 
variance from description of, in indictment, material, when, 499. 
public rights in, presumed extinguished from long acquiescence in ob- 
struction, when, 355. 

HISTORY, 

general, when evidence, 1161, 2. 

effect of, as evidence, 1161, 2. 

admissible to show political situation of foreign country, with a view to 
the authenticity of a record of such country, 1161. 
of a particular town or city, inadmissible, when, 1161. 
not admissible, to prove "recent facts, 1161, 2. 
not admissible, if author living, when, 1161, 2. 

HONORARY OBLIGATION, 

not an objection to a witness, 98, 9, 1345, 1531. 

HUSBAND AND WIFE. And see tit. Afairiage , Divorce. 

may contradict or impeach each other in suits between third persons, 147, 
8, 1555. 

may criminate each other, in such suits, when, 148, 1555. 

how far wife may disclose conversations with husband, 1345, 1555. 

rule where husband is dead, 1345, 1555. 
wife competent to testify to husband’s promise, against his executor, 151, 
153. 

husband or wife of party to suit, incompetent, 147, 1554. 
though divorced a vinculo , semble, 1554. 
not competent against each other, 147, 1554. 
though the other consent, 147, 151. 
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HUSBAND AND WIFE — continued. 

in treason, 152. 

not competent against one jointly indicted with husband or wife, 
147, 148. 

even though the one indicted, not arrested, 147. 
wife competent against husband, when, 151, 2, 1554. 
in prosecution for personal outrage to wife, 1554. 
on indictment for conspiracy and fraudulent marriage. 151. 
competent against each other, where marriage absolutely void, 
151, 1554. 

though parties suppose it yalid, 1554. 
not competent for each other, 1554. 
nor for those jointly indicted with the other, 148. 

rule where husband or wife tried separately, 125, 148, 9. 
wife competent for husband on indictment for forcible marriage, 151. 
husband or wife of real though not nominal party, incompetent, 150, 1, 
1556. 

husband not competent for wife’s trustee, 149, 150, 1556. 
wife not competent, where husband beneficially interested, 1533, 
1556. 

one competent or incompetent, the other equally so, when, 84, 125, 153, 
1555, 6. 

husband disqualified by interest, wife incompetent, 125, 1533, 1555, 6. 
wife competent, where husband’s interest against party calling ber, 
84, 125, 1556. 

where husband’s interest balanced, 125. 
where husband’s interest released, 125, 1556. 
after husband’s death, 1557. 

release of husband, renders wife competent, when, 272, 1561. 

wife may receive release for husband, 261, 1561. 
husband may release covenant to wife, when, 1560. 
husband’s receipt in full of wife’s share of fund, not enough to restore her 
competency, 1568. 

assignment by husband of his and his wife’s interest, restores competency, 
when, 1567. 

husband or wife not competent to prove non-access, 153, 1555. 

whether wife competent to prove non-access, after husband’s death, 
1555. * 

wife competent to prove crim. con., on indictment against third person, 
163. 

persons cohabiting as such, but not married, competent for or against each 
other, 153, 1555. 

one a devisee or legatee, the other incompetent to attest will, when, 1342, 
1344. 

otherwise, where statute declares devise or bequest void, 1342, 1344. 
admissions or declarations of one, evidence for or against the other, when, 
149, 150. 
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HUSBAND AND WIFE- confined 

husband’s declarations admissible against both, where they are joint 
parties, 149. 

not admissible to affect wife, on indictment against her, 
149. 

not admissible against wife, in action by her after his 
decease, when, 149. 

declarations of wife, when acting as agent of husband, evidence 
against him, 152, 184, 5. 
wife’s agency presumed, when, 152, 294. 
wife’s declarations generally inadmissible against husband, 149, 150. 
rule on joint indictment against both, 149, 150. 
rule where both are parties to action, 150, 588. 
wife’s admission during coverture, of debt due from her before mar- 
riage, 150. 

letters written by wife, admissible for husband, when, 150, 587. 
to show state of feeling, in action for crim. con., 150. 
to rebut allegation of cruel treatment, in suit for necessaries sold 
wife, 150, 587, 8. 

time of writing them must be proved, 150, 587, 8. 
declaration of wife, confessing adulter)', admissible for husband, 
• when, 587. 

letters to wife found among her papers, evidence for husband to prove 
crim. con., when, 587. 

declarations of husband or wife, on question of legitimacy, 622, 3, 4, 
And see lit. Bastardy . 

payment to wife as agent of husband, valid, when, 152. 
leasing of premises by wife, as agent of husband, 294. 

agency of wife presumed, from his absence, when, 152, 294. 
when presumed from other circumstances, 152. 
wife uniting with husband in committing crime, presumed to act under 
his coercion, 296. 

husband borrowing money on security of wife’s lands, presumed to have 
appropriated it to bis sole use, 306. 
husband’s estate to be first applied to discharge incumbrance, 606. 
otherwise, if money raised to pay wife’s debts due dum sola , 606. 
or if raised for her private use, 606. 
or partly for the use of both, 606. 
judgment against wife, no bar to suit against husband, when, 958. 

against husband and wife, no bar to suit against husband, when, 
955. 

award pursuant to submission by w ife, not binding on husband, 1035 
submission by husband ns to wife’s real estate, effect of, as against her, 
1035, 1293. 

deed of gift to wife, delivered to husband, valid, 1454. 
scienter of wife, as to defect in article, no evidence that husband knew it, 
289. 
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IDENTITY 

of party executing instrument, when necessary to be proved, 1301 to 1303. 
presumed from identity of name, when, 1301, 1302. 
that party executing is the attesting witness, not presumed from 
. identity of name, 1293. 

directory, whether evidence on question of, 1164. 
of correspondent, as party executing instrument, when to be shown, 324. 

presumed, when, 1324. 
of property stolen, how proved, 427, 545, 6. 

witness not able to assign a reason for his opinion, 427. 
proved by circumstances, 427. 

IDIOTS, 

incompetent witnesses, 60. 

ILLEGITIMACY. See tit. Bastardy. 

INCOMPETENCY. And see tit. Competency , Witness. 

of witness from want of understanding, 60, 61, 1502. 

from defect of religious belief, 62 to 64, 1502, 3. 
from infamy, 64 to 67,^745, 890, 1, 898, 1503, 4. And see tit. 
Infamy. 

from interest, 81 to 134. And see tit Interest. 
from being party to suit, 134 to 147. And see tit. Party. 
from being husband or wife of party, 147 to 153. See tit. Bus - 
band and Wife. 

from being party to instrument, 70 to 81, 1513. 
from slavery, 59, 60, 1502. 
juror not competent to impeach verdict, 59. 
judge constituting entire court, incompetent, 59. 
other causes of incompetency, 59. 
witness not incompetent to impeach his own act, 70, 1. 
party cannot object the incompetency of his own witness, 730, 1576. 
must be proved by party objecting, 58, 256, 477, 706, 1501. 
objection when and how to be taken, 256, 7, 706 to 710, 1557, 8. 
how removed. See tit. Competency , Infamy , Interest , Witness. 
INCUMBRANCE, 

act of acquiring, when an extinguishment of, 301, 2. 

when a purchase of, 301, 2. 

INDENTURE OF APPRENTICESHIP. See tit. Apprentice. 

INDICTMENT, 

averment in, when not necessary to be proved. See tit. Evidence, pi. 3. 
for one offence, jury may convict of another, when, 497, 8. 
trial or discharge under, ban second prosecution, when. See tit Acquit- 
tal, Conviction. 
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INDICTMENT — continued. 

allegation of indictment found, how proved, 1063. 

copy of, not to be had by defendant without order of court, when, 1166, 7. 
rule as to allegations in respect to time of offence, 633. 

as to allegation in respect to place of offence, 638, 9. 
in what county to be tried, 538, 9. 
defects in, when to be disregarded, 539, 540. 

INDORSEMENT, 

parol evidence to add to or explain, admissible, when, 1473. 
usage admissible to affect terms of, when, 1411, 1412. 

INDUCEMENT, 

averments which are merely inducement, rule as to proof of, 501 to 503 
INFANCY, 

replication of new promise to plea of, admits infancy, 450. 

INFANT, 

competent witness, when, 61, 1502. 
how far credible, 61, 1502. 

admission or confession by, evidence against himself, 162, 232, 3. 
admissible in criminal and civil cases, 162, 232, 3. 
credibility of his admissions or confessions, 162, 232, 3. 
to be corroborated, when, 232, 3. 

representing himself of full age, and thus obtaining credit, concluded from 
setting up infancy, 207. 
instrument executed by, void, 1450, 1459. 
may release witness, 1559, 1561. 

INFAMY. See tit. Conviction. 

conviction of infamous crime renders convict incompetent, 64, 1503, 4. 
effect of conviction by foreign court, or court of another state, 64, 
745, 890, 1, 898. 

what crimes incapacitate, 64, 1503. 

rule as to conviction abroad, 64, 745, 890, 1. 
proof of judgment necessary, 65, 1064, 1212. See tit. Conviction. 

rule as to conviction abroad, 64, 745, 898. 
secondary evidence of conviction, when admitted, 65, 543, 1064, 1067. 
witness’ testimony admitting conviction, does not disqualify, 65. 

how far credit affected thereby, 65, 745, 891. 
competency, how restored after conviction, 65 to 67, 1504. 
by pardon, 66, 1504. See tit. Pardon. 
by suffering punishment, 65, 6, 1504. 
credit of witness, after restoration, 745. 
convict not incompetent to make affidavit to resist motion, 65. 
or to found motion, 65. 
or to obtain sureties for the peace, 65. 
or to procure'order to hold to bail, 65. 
or to testify against convict, for offence committed 
in prison, 64. 
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INF A MY — continued L 

of attesting witness, renders proof of hand-writing admissible. See tit 
attesting Witness. 

INFERIOR COURT. And see tit Judgments , decrees &c. 
what, 905, 6, 945, 6 to 949. 

superior court regarded such, in the exercise of summary powers, 
when, 946, 959, 1013. 
judgment or decision of, 

admissibility and effect, same as in respect to judgments &c. of supe- 
rior courts, 825, 946, et »eq., 972, et seq., 1102. 
to prove res judicata, 

considered in reference to parties &c., 972, et seq. 

in reference to subject matter, 946, et seq. 
to prove rem ipsam , 978, et seq. 
presumptions as to, 

jurisdiction not presumed, 305, 1013, 1104. 
regularity presumed after jurisdiction shown, 304, 5, 1014. 
rule on certiorari, appeal &c., 987 to 989, 1014. 
examinable, how far, 

directly, as on certiorari, appeal &c., 987 to 989. 
collaterally, not assailable for mere error &c., 946, et seq., 988, 
et seq. 

but may be for want of jurisdiction, 987, 8, et seq. 

want of, in respect to subject matter, 993 to 997. 
in respect to parties, 997 to 1000. 
in respect to process, 1000 to*1002, 1007, 8. 
in respect to mode of constituting court, and 
the qualification of its members, 1003, 4. 
in respect to time and place of holding court 
fee. 1003, 1104, 5. 
in respect to other matters, 1002. 
consequences of want of, in respect to parties and oth- 
ers, 1004, et seq. 

consent confers jurisdiction, when, 1024, 5. 
appearance confers jurisdiction, when, 1024, 5. 
proceedings of, should appear by writing, 869, 1012, 1013. 
when valid, though not in writing, 1012, 1013, 1106, 7. 
presumed in writing, when, 1113. 
valid, though informal, 869, 870, 1012. 
proof of, 

jurisdiction must be proved, 305, 906, 1013. 
recitals in proceedings, how &r evidence of jurisdictional and 
other (acts, 1014 to 1016, 1104. 
entries in books &c. evidence, 1104, 5. 
entries must be official, 1105, 6. 
court held by justice of the peace. See tit. Justice’s Court . 
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INFERIOR COU R T — continued. 

court martial. See tit. Court-Martial. 
court baron. See tit. Court-Baron. 

court of special sessions or inferior criminal court. See tit. Judgments , 
decrees 8fc. 

decisions in various summary proceedings. See tit. Judgments, de- 
crees $*c. 

of another state, proceedings in, how authenticated, 1125, 6, et seq. And 
see tit. Justice’s Court, Judgments, decrees &c. 

INFORMER, 

when competent witness, 252, 1556. 

rule where informer entitled to reward or penalty, 252, 1556. 
rule where he is interested as to costs, 1556. 
rendered competent by release, when, 252, 3, 261, 2, 267. 
INHABITANTS 

of state, competent for state, 254. - 

of municipal or quasi corporations, competent for town &c., when, 93, 
126, 139, 140, 253, 4, 1541, 2. See tit. Corporation. 
interested in same custom or easement, whether competent to support it, 
88, 9, 108, 254, 264, 1519. 

release by, when not effectual to restore competency, 267. 
declarations or admissions by, not evidence against town &c. 168. And 

see tit. Corporation. 

INQUISITION, 

by coroner, 940, 1. 
of escheat, effect of, 941. 

by jury under landlord and tenant law, effect of, 942. 

by appraisers under turnpike law, 942, 3. 

of lunacy, evidence of lunacy of grantor in a deed, 942. 

finding grantor a lunatic prior to inquest, evidence of lunacy dur- 
ing that time, 942. 
evidence against strangers, 942. 

not evidence of lunacy if it only find him “ incapable of manag- 
ing his affairs,” 942. 

prima facie evidence only, against strangers, 942. 
effect of, how rebutted, 942. 
conclusive in favour of lunatic, when, 942. 
post mortem, 1097. 

by sheriff’s or constable’s jury, on question of property, 943. 
not conclusive on question of property, 943. 

finding property out of defendant, entitles officer to indemnity, 943. 
duty of officer on indemnity tendered, 943. 

finding property defendant’s, evidence to show officer did not act 
maliciously, 943. 

ancient, may be read without producing commission, 1097. 

INSANITY 

renders person incompetent witness, 60, 1502. 
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INSANITY — continued. 

inquisition of lunacy, evidence of. See tit. Inquisition. 
letter of guardianship, on ground of, evidence of insanity of ward, 857. 
opinion of witnesses on question of, when admissible, 759, et seq. Aim} 
see tit. Attesting Witness. 

INSOLVENT, 

debtor, when a competent witness, 116, 118, 1541. 
creditor of, when incompetent, 118, 1540. 
partner of, when incompetent, 1540, 1. 

INSOLVENT DISCHARGE, 

discharge or certificate, conclusive, when, 825, 855, 6, 979, 999, 1016, 
1020, 1054, 5. 
jurisdiction must appear, 

acquired by papers importing jurisdictional f&cts, 1020, 1. 
surrender within time, to be shown, when, 1002. 
petition, 1002, 1016, 1020. 
insolvent’s residence in county, 1002. 
notice to creditors, 999, 1002. 

appearance of creditor to oppose, will not confer jurisdiction, 1024. 
creditor receiving dividend, estopped from alleging want of jurisdiction, 
1024. 

adjudication as to jurisdictional facts, conclusive, when, 1020, 1051. 

not conclusive, when, 997, 999. 

proof of, 1051, 2, 1054, 5. 

recitals and statements in discharge or certificate, when conclusive, 1020, 
1051, 2. 

not conclusive, when, 997, 999, 1016. 

INSPECTION 

of indictment in cases of felony or misdemeanor, 1166, 7. 

how obtained, 1166, 7. * 

of justice’s proceedings, 1167, 8. 
of bishop's registry of presentation, 1168. 
of parish books, when granted, 1168, 9. 
of books of a bank, 1168. 
who may inspect, 1168. 
inspection, how obtained, 1170. 
of private writings. See tit. Production of Writings . 

INSPECTOR 

of leather, mark or certificate of, not conclusive as to quality, 1051. 
of ashes, certificate of, how far evidence, 1046, 7. 
not evidence as to title, 1046, 7. 

INSPEXIMUS, 

what, 1059. 

INSURANCE, 

company chargeable with knowledge of facts contained in newspaper, 
when, 294. 

lists at Lloyd’s, evidence of knowledge by insurers, when, 1154. 
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INSURANCE — continued. 

evidence of knowledge by insured, when, 1154. 
policy of. See tit. Policy of Insurance. 

INTENTION 

of written instrument, how ascertained by evidence aliunde. See tit. Pa- 
rol Evidence. 

allegation of, in criminal cases, how to be proved, 500. 

whole intent charged, not material, when, 500. 

INTEREST, 

whether witness interested, a question for the court, 58, 1501. 
when question may be submitted to jury, 58, 1501. 
rule where interest doubtful, 58, 1501. See tit. Competency. 
receiving improper evidence on question of, no ground for new trial, 
when, 1501, 1558, 9. And see tit. Competency. 
court deciding against weight of evidence, whether ground for new 
trial, 1501. 

not proveablc, by showing what witness has said, 258, 707, 1559. 

but may be proved by declarations of party calling him, 
258, 1559. 
nature of, which qualifies, 

must be in favour of party calling witness, 81, 1520. 
must be a direct legal interest in the event of suit, 92 to 96, 99, 1531, 
el seq. 

where verdict or decision may affect witness, 93, 4, 99 to 109, 123, 
4, 1531 to 1536. 

witness interested in fund to be affected by suit, 93, 4, 114 to 119, 
1516, 1539 to 1541. 

interested as husband or wife of one to be affected. See tit 
Husband and Wife. 

interested as joint debtor or partner not sued, 82, 3, 110, 
111, 112, 113, 133, 266, 1518, 1520, 1, 1537, 8. 
interested as to costs, 94, 110, 111, 113, 114, 264, 5, 1534. 
rule as to real but not nominal party, assigning or releas- 
ing his interest, 264, 5, 1565 to 1567. 
entitled to receive his pay, out of avails of suit, 119, 1515. 
bound to refund or not, according to event of suit, 119, 
1531, 2, 1535. 

interested to discharge his debt with goods in question, 120 
to 122, 1522 to 1525. 

interested in title to be affected, 122, 3, 4, 1532. 
interested to protect possession, 123, 1535. 
interested in respect to mesne profits, 1535. 
interested as party to negotiable paper, 131 to 133, 1518, 
1545 to 1548. 

interested as party injured by offence on trial, 252, 1556. 
entitled to estate on death of prisoner indicted for capital 
offence, 1534, 1561. 

entitled to reward or penalty on conviction, 252, 1556, 7. 
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IN TE REST — continued . 

witness not disqualified by a mere interest in the question, 81, 86. 
examples, 86 to 91, 1511, 1512, 1514, et seq. 
nor by interest against party calling him, 81. 

examples, 81 to 84, 1520. 
nor by remote or contingent interest, 92. 

examples, 92 to 96, 126, 1344, 1514, et seq. 
nor by ideal interest, or one resting in honorary obligation, 98, 
99. 

examples, 1345, 1617, 1519, 1520, 1531. 
nor by interest arising from void contract, when, 85, 1517 f 1519, 
1520. 

examples, 1519, 1520. 

nor by strong bias, or mere moral interest, 84. 

examples, 84, 5, 1514, et seq. 
nor by balanced interest, 126, 1543. 

examples, 126 to 131, 1518, 1543 to 1545. 
nor where verdict can only afiect witness as a remote vendor, 93, 
106. 

party introducing witness, cannot restrict cross-examination, by showing 
his interest, 730, 1576. 

objection as to, how and when taken &c. 256 to 259, 708, 9, 1557, 8. 

when to be made on taking testimony in the form of depositions , 
256,7. 

when to be made in chancery, 257, 708. 

objection before auditors, not verified, but appearing on record, 257. 
by examining witness on voir dire , 257, 8. 

whether resort to voir dire is conclusive against other modes, 

258, 9, 707 to 710, 1557, 8. 

rule whpre witness cannot recollect as to his interest, 257, 709, 
1658. 

questions proper on, 260, 706, 7. 

rule as to secondary evidence, not applicable on, 260, 709, 710, 
1557. 

when party calling witness may put him on voir dire, 708, 709, 
710. 

by cross-examining as to, on general oath, 258. 

whether resort to this mode, is conclusive against others, 258, 
707 to 710, 1557, 8. 

secondary evidence not admissible, 710, 771. 
by proving interest independent of witness objected to, 258, 9. 

whether resort to this mode, is conclusive against others, 258, 9, 
707 to 710, 1557, 8. 

rule where party objecting, relies on testimony previously given, 

259. 

rule where party merely offers proof of interest, or proof is over- 
ruled, 709. 
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1 NTEREST — continued. 

objection as to waived, by not objecting in time, 708, 9. 

by adoption of witness, by party objecting, 708, 9. 
objection as to how removed, or answered, 

witness disclosing same on voir dire , may show it discharged, 
260, 1557. 

even though discharge by writing, not accounted for, 260, 

1557. 

disclosed on general oath, inay be shown discharged by witness, 
1559. 

best evidence of discharge to be produced, 260, 1, 710. 
proved independent of witness’ testimony, he is incompetent to 
remove objection, 260, 1559. 

removed by release, when, and how, 261 to 272, 1537, 1559, etseq 
release must be tendered before witness has testified, 261, 
1561. 

witness having testified, may be released and then re- 
examined, 261, 1561 

witness not allowed to testify conditionally, 261. 
wn« interest may be released, 267, 8, 1560, 1561, 2. 
release must be bona fide, 272, 1561. 
who may release, and who not, 
infant, when, 1559, 1561. 
prochein amy , or guardian ad litem , 1559. 
attorney or agent, when, 269, 1560. 
town may release officer by a vote, 1560. 
town officers cannot, when, 269, 1560. 
otherwise where they are parties, 1560. 
executor or trustee, when, 1560. 

covenantee in conveyance, who has parted with his in- 
terest, cannot release covenantor, 1560. 
husband’s release renders wife competent, when, 272. 
husband may release covenant to wife, when, 1560. 
one of two partners, 269. 

joint owners, 269. 

must be person to whom witness or party directly lia- 
ble, 267, 8. 

form of release, 267, 8, 1560, 1. 

release valid, though given without actual consideration, 
1561. 

release need not be actually delivered to releasee, 272, 1561. 
filed with court, 261, 1561. 
release of husband, delivered to wife, 261, 1561. 
release to be proved by best evidence, 260, 1. 
otherwise on voir dire, 260, 709, 710. 
not objecting at trial, waives right to object afterward, 
264. 

release of witness puts an end to suit, when, 268. 
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INTEREST — continued, 

inability to procure release, no ground for putting off trial 
nor for new trial, 261. 

of legatee, removed by payment, when, 115, 117, 264, 1569. 
of feme covert distributee, not removed by producing receipt of 
husband, when, 1568. 

of endorsee, removed by striking out name, when, 264. 
of bail or surety, by substituting others, 270, 1, 1570. 

by surrender of principal, 271. 
by deposit of money, 271. 

of guarantor, removed by surrender of guaranty &c., 264, 1569. 

counsel having possession, authorized to surrender, 
268. 

of widow, distributee or legatee, removed by acceptance of spe- 
cific legacy, when, 1568. 
by renunciation of interest under will &c. 1569. 
removed by discharge under insolvent act, 264, 1568. 
by statute bar of witness’ liability, 264, 5. 
by witness’ assigning his interest in subject matter, 264, 
5, 1565, 6, et-seq. 

party in interest but not named on Tecord assigning 
interest, 265, 1565 to 1568. 
must pay or deposit costs, when, 265, 1566 to 
1567. 

bond of indemnity to assignee sufficient, when, 
1566. 

others rendered competent by assignment, when, 
and when not, 264, 5, 1564 to 1569. 
rule as to consideration of assignment, 1566. 
whether interest arising from tort, is assignable, 
265, 1565, 1567. 

assignment not actually delivered to assignee, 
1567, 8. 

assent of assignee, presumed, when, 
1567. 

witness expecting re-assignment, 1565. 
by indemnity against witness’ .liability, 265, 1565 to 
1569. 

indemnity by deposit of money, 265, 1565 to 1569. 
by bond, when allowed, 1566, 1569. 
rule as to bail, 270, 1, 1570. 
by changing direction of interest against party calling 
witness, 1562. 

by balancing witness’ antemst, 1562. 
by reducing inteiesUo a mere smote or moral interest, 
1562, 1566. 

by endorsement of witness’ name on record, under stat- 
ute, 1569. 


Digitized by ^ooQle 



1662 


INDEX. 


INTEREST — continued. 

by fraudulent denial of witness’ interest, whereby he is 
sworn, 265. 

by other acts amounting to an estoppel in pais , 1567. 
no ground for excluding witness called as to facts preliminary to secon- 
dary, evidence, 133, 138, 
1197. 

to prove notice to produce, 
138, 1197, 1346. 
to prove search, loss &c. of 
writing, 138, .1218, 1231, 2, 
1346. 

to prove enquiry for attesting 
witness, 138, 1298, 1346. 

witness not to deprive party of his testimony, by voluntarily taking an in- 
terest, 272 to 275, 740, 1, 1570, 1. 

especially where party objecting aided giving witness an interest, 
272 to 275, 1570, 1. 
rule in criminal cases, 1509, 1. 

rule where interest honestly acquired, 273 to 275, 1571. 
rule as to knowledge acquired, after witness’ interest, 740, 1. 
attesting witness interested, instrument how proved. See tit. Attesting 
Witness. 

acquiring interest bona fide , subsequent to attestation, 1265 to 1268, 
1570. 

party not allowed to prove instrument, if he has given witness an in- 
terest, 1266, 7, 1571. 

declaration against, when evidence. See tit. Declarations, Hearsay. 
INTERPRETER, 

witness testifying in a foreign language, should do so through interpreter, 
61,718. 

proper, where deaf and dumb witness testifies by signs, 718. 
form of oath to, 706. 

between attorney and client, privileged from testifying, when, 2S0. 
INTERROGATORIES, 

to witness, attached for disobeying subpoena, 4, 5. 
depositions on. See tit. Depositions. 

ISSUE, 

evidence to be confined to points in, 428 to 475. See tit. Evidence , pi. I # 
affirmative of, to be proved, 475 to 491. See tit. Onus Probandi , Evidence , 
pi. 2. 

substance of, alone, need be proved, 491 to 540. See tit. Evidence , 
pi. 3. 

granted by court of equity, what papers to be read on, 933, 4, 1101, 2. 

whether office copies admissible, 1068, 9, 1099, 1102. 
admissions by. See tit. Admission. 
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JOINT-DEBTOR, 

not sued, when incompetent for or against co-debtor, 83, 101, 2, 112, 113, 
132, 1520 to 1522. 

competency of, how restored, 112, 266,7, 1537 to 1539. 
admission by, when evidence against co-debtor, 170 to 175. See tit. 
* Admission . 

judgment against one, a bar to suit against co-debtor, 823, 986. 

JOINT WRONG-DOERS, 

competent witnesses for and against eaoh other, 67, 70, 87, 107, 256, 
1511, 1512. 

rule where they are jointly sued. See tit. Co-defendant. 
admission by one, when evidence against the rest, 176 to 180, 588, 9, 604, 
605. 

effect of judgment against one of several, 823, 896. 

JOURNALS, 

of congress, how proved, 1145. 
of state senate, 1145. 

JUDGMENTS, DECREES &c. 

by default, effect of, in rendering defendant competent witness, 147, 1553, 
4. See tit. Default , Co- Defendant. 
effect of as an admission. See tit Admission , Default. 
entered against defendant dead at the time of default, how far 
valid, 1023. 

rendered in vacation, or out of time, void, when, 1003, 1104, 5. 
verdict or trial alone, without judgment, how far operative, 837, 951, 
1013, 1064, 5, 1070, 1. 
judgment necessary, when, 

to prove facts found by verdict, 1070, 1. 

to shew witness incompetent from infamy, 64, 5, 1064. And see tit. 
Conviction , Infamy. 

to enable party or officer to attack sale, for fraud against creditors, 
981, 2, 1011, 1082. 

to prove allegation of discontinuance of suit, 1074. 
not to prove that a trial was had, 1071. 

not to prove amount recovered, in action for indemnity, 1071, 2. 
whether necessary to sustain plea of autre foie convict, or acquit , 955, 
1063, 4. 

admissibility and effect of, 
must be relevant, 971. 

effect the same, whether pleaded or used as evidence merely, 804 to 
810, 971. 
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JUDGMENTS, DECREES &c. — contiuued. 
to shew res judicatoe, 

rule as to, embraces all judicial decisions by persons authorized, 
824, 5. 

extends to decisions of inferior as well as superior 
courts, 824, 5, 946 to 949., 987, 8, 1102. 

1. Considered icith reference to parties . 

parties to be identical, how far, 803, 811 to 824, 972 to 986. 
rule in chancery, 918 to 921. 
who treated as same parties, 815 to 817, 973, 984. 
parties really same, but nominall) different, 812, 974 to 
976. , 

nominally same, but really different, 975. 
who real party, may be shown aliunde , when, 974 to 976. 
oral evidence admissible, how far, 975, 6. 
admissibility and effect of, in respect to privies, 813 to 815, 
824, 918, 919, 973 to 975, 6, 981, 2. 
not evidence against stranger, 815 to 818, 972. 
rule in chancery, 918 to 920. 
rule as to one who might have been heard, 813, 815. 
one who might have come in and interpleaded, 

983, 4. 

one who agreed to be bound, 815. 
against principal, how far to affect surety, 816, 822, 

984, 5. 

surety of administrator, 866, 7, 984, 5. 
special bail, 985. 

against one entitled to recover over, how far to affect in- 
demnitor, warrantor &c., 816 to 818, 982. 
vendee, and vendor, 816, 817, 982, 3. 
assignee, and assignor, 817, 983. 
endorsee, and endorser, 817. 
constable, sheriff &c., and indemnitor, 817, 983 
sheriff, and deputy, 821, 2, 982. 
sheriff, and sureties of deputy, 982. 
sheriff, and sureties in bond for limits, 822, 985. 
officer, and debtor escaping, 822. 
sheriff, and county, 822. 
principal, and agent, 983. 

notice to one answerable over, effect of, 816 to 818, 
821, 2, 983, 4. 

whether notified or not, may be shown, aliunde , 

983. 

assignee not barred by judgment obtained without his privi- 
ty in assignor’s name, 97 5. 
may maintain second suit in assignor’s name, 975. 
party not barred by judgment fraudulently obtained in his 
name, 975. 
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JUDGMENTS, DECREES file. 

state not barred by suit fraudulently instituted, to screen of- 
fender, when, 837, 959, 975. 

evidence against one justifying under party, when, 812, 813. 
not evidence for one not bound by, 818, 824, 976. 

especially not, for one a witness in first suit, 819, 860, 
976. 

rule in chancery, 919. 

against wife, no bar to suit against husband, 968. 
against husband and wife, no bar to suit against hus- 
band, when, 966. 

defendant as to whom judgment is void, shall not use it, 
986. 

admissible for one not a party, to shew bar by actual 

satisfaction,when,823 , 
986, 6. 

to shew bar by election 
of parties, 266, 7, 828, 
968, 978. 

to shew bar by merger, 
when, 823, 968, 978. 

Unsatisfied, no bar as against others, when, 823, 829, 

985, 6. 

no bar to suit against joint wrong-doer, 823, 

986. 

against principal, no bar as to surety, 986. 
rule as to joint contractors, 266, 7, 823, 986. 
as to joint and several contractors, 986, 
986. 

as to persons severally but not jointly 
liable for tort, 823, 4, 978. 

strict identity of parties not always requisite, 811, 919, 976* 
evidence between others, where reputation admissible, when, 
819, 820. 

to corroborate presumption of grant of highway, 819. 
on question of pedigree, 820. 
not on question of partnership, 824. 
on question of public right, 819, 861. 

2. Considered with reference to subject matter . 

must relate to same subject matter, 826 to 860, 9 55, et seq. 

. conclusive on all matters within issue, 830, 838 to 840, 967. 

rule as to matters excluded by issue, 839, 840, 966, 6, 
1103. 

conclusive on point essential to first finding, 826, 846, 847, 
8, 957, 8. 

conclusive if demand submitted, though disallowed, when, 
842, 952, 1103. 
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JUDGMENTS, DECREES &c. — continued. 

disallowed for want of proof, 842, 965. 
not a bar, if demand not due at first suit, 835, 952, 
1102, 3. 

otherwise, if due, though rejected as not due, 952, 

967, 1102, 3. 

not a bar, if right to sue not perfected at first suit, 835 
notice not having been given them but given after, 
835, 1102, 3. ^ 

otherwise, if notice given, and party neglected to 
prove it, 1102, 3. 

whether barred, if offered and improperly rejected, 842, 

965, 967, 1103. 

conclusive as to jurisdictional facts, when, "979, 980, 993, 4, 
1016 to 1023. 

conclusive, though object of suits not identical, 827, 8, 844. 
and though form of action different, 828, 960. 

judgment in trespass, bars assumpsit, when, 828. 

bars detinue, when, 828. 
bars trover, when, 960. 

in trespass q. c. fr., bars suit for mesne profits, 960. 
in suit for mesne profits, no bar to trespass for in- 
jury to premises, 850. 

in replevin for goods distrained, bars suit for ex- 
cessive distress, 960. 

in case for excessive distress, bars statute remedy 
for double value of goods, 960. 

. in trover, bars other suits, when, 829, 842, 960. 

for double rent, against tenant holding over, bars 
other remedies, when, 843. 
in case, bars trespass &c., when, 829. 
in case for harboring apprentice, bars assumpsit for 
his services, 960. 

in assumpsit for his services, bars case for harbor- 
ing him, 960. 

in covenant, bars action for fraud, when, 829, 842. 
decree in equity, concludes at law, when, 826, 7, 915 
to 923. 

judgment at law, concludes in equity, when, 827, 949, 
950, 955, 964. 

conclusive, though pleadings in first suit general, when, 844 
to 848, 971. 

and though issue in first suit embraced other matters, 844 to 
848, 971. 

conclusive as to mattei of defence to first suit, when, 829 to 
834, 960 to 964. 
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JUDGMENTS, DECREES toe.— continued. 

whether brought forward there or not, 880 to 884, 961 
to 964. 

not if offered, objected to, and rejected, when, 965, 
967, 1103. 

rule as to set-off or cross -claim, 831, 962, 3, 1103. 
election to use cross-claim in first suit, bars action for 
it, 967, 1103. 

where part used, whole barred, 967. 
defence at law, barred in equity, when, 949, 950, 964. 
ia ejectment, conclusive, when, 827, 849. See tit. Eject- 
ment. 

in tresspass q. c. fr., conclusive as to title, how far, 848, 
1103, 4. 

where part of subject matter tried or submitted, 
if indivisible, whole is barred, 842, 965 to 967. 

otherwise, if offered, objected to, and rejected, 
842, 965, 1103. 

what indivisible, 842, 3, 965 to 967. 
rule as to claims ex delicto , 842, 3. 

trover, 842. 
trespass, 843. 

rule as to claims ex contractu , 842, 3, 965 to 967. 
entire contract to pay money, 842, 966, 7, 
account, all due, 842, 3, 965'to 967. 
separate receipts of money, 965, 6. 
separate payments, 966, 7. 
separate delivery of articles, 966, 7. 
contract to pay by instalments, 843, 966. 
continuing indemnity, 843, 966. 
rule as to damages arising since first suit, 843, 966, 
967. 

as to damages accrued before, but not con. 
sidered in first suit, 829, 842, 3. 
decree for divorce, bars second suit for alimony, 
966. 

part of claim used by way of defence, bars action 
for residue, 967. 
rule as to penalties, 969, 1005. 

as to crimes or misdemeanors. See tit. Ac- 
quittal^ Conviction. 

if subject matter divisible, judgment no bar as to part 
not submitted, 842, 3, 965 to 970. 
barred by suffering general verdict to pass on whole 
case, when, 842. 

if submitted, though disallowed, 842, 965, 
967, 1103. 
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JUDGMENTS, DECREES be.— continued. 

severance of subject matter to give inferior court juris- 
diction, 965, 6. 

not conclusive if point or matter not identical, when, 826, 
955. 

decree in equity, not conclusive at law, when, 826, 915 
to 923. 

judgment at law, not conclusive in equity, when, 827, 
949, 950, 955, 6, 964. 

in action as to realty, no bar as to title since acquired, 

848, 955. 

in writ of right, no bar to tenant’s claim of easement, 

955. 

for damages in disseizin, no bar to claim for prior rent, 
955. 

for erecting nuisance, no bar to suit for its continuance, 

819, 956. 

for freedom, concludes only as to services since suit 
commenced, 956. 

in ejectment, concludes only as to right of possession 
since demise laid, 828, 849, 850. 
in forcible entry, not conclusive in ejectment, 956. See 
tit. Ejectment. 

for defendant, on original demand, no bar to suit on 
subsequent promise, when, 956. 
for one instalment due, no bar to suit for instalment 
since accruing, 843, 966. 

for one breach of continuing indemnity, no bar as to 
subsequent breaches, 843, 966. 
rule in criminal cases. See tit. Conviction , Acquittal. 
not a bar, unless it merges demand sued on, 958. 

judgment bn collateral security, no bar to suit on ori- 
ginal claim, 958, 986. 
judgment not merged in judgment, 958. 

, other examples, 958. 

not a bar, unless judgment on the merits, when, 827, 834 to 
837, 951, 2. 

rendered because of defect in proceedings, 827, 
834, 5. 

upon demurrer, 835, 952. 

discontinuance, 836, 1102. 

withdrawal of part or whole, 842, 952, 965, 1103. 

retraxit, 836, 952, 3. 

nonsuit. 836, 7, 951, 2. 

reversal, 826, 952. 

because right to sue not perfected by notice, S35. 
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a bar, if notice given, but proof of it omit- 
ted, 1102, 3. 

because demand not due, 835, 842, 952. 

a bar, if really due, though rejected as not 
due, 952. 

' because of temporary disability of plaintiff, 835. 
dismissal in equity, no bar, when, 826, 916. 
otherwise if on the merits, 916. 
rule in criminal cases, 953 to 955. And see tit dcquit- 
tal, Conviction. 
on nolle prosequi , no bar, 953. 

otherwise if jury impannelled, 953. 
dismissal without trial, 953. 
retraxit, 953. 
indictment quashed, 953. 
on demurrer, 953. 
plea in abatement, 953. 

discharge of prisoner, through sickness &c. of juror, 
953, 4. 

• through illness of prisoner or 

[ court, 953, 4. 

withdrawing juror, 953, 4. 
right of discharging jury, considered, 953, 4. 
acquittal through defect in indictment, 954, 5. 
because of variance, no bar, when, 835, 954, 5. 
when a bar, 954, 5. 

to prove remipsam , 

evidence in respect to strangers as well as parties &c., 815 to 
817, 820 to 824. 

to found right of recovery over, 816 to 818, 821, 2, 977, 
982, 3. 

effect of, where notice given to indemnitor &c., 816, 
817, 821, 2, 983, 4. 

indeTaigning title, 822, 3, 920, 978, 986, 7, 1079 to 1081. 
judgment for plaintiff in replevin changes title, when, 
829. 

in trover, when, 829, 986, 7. 
in trespass, when, 823, 828, 9, 
986, 7. 

in action for goods sold 8tc., 987. 
decree in admiralty, 823. 
in chancery, 920. 

by purchaser under, 622, 3, 920, 978, 1079 to 1081. 
conclusive for him, how far, 978, 1079. 
may be assailed for fraud, when, and by whom, 
854, 5. 
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for lack of jurisdiction, 998, 1005, 

1079 to 1081. 

not for error &c., 978, 1079. 

to found proceeding against heir, for debt of ancestor, 921, 

982. 

to shew witness incompetent from infamy, 64, 5, 890, 1. See 
tit. Infamy. 

to found prosecution for perjury, 822. 

to shew witness testified differently on former trial, 822. 

to prove suit duly prosecuted, 817. 

to prove principal convicted in prosecution against acces- 
sory, 820, 978. See tit. Accessory. 
to prove prosecution ended in action for malicious prosecu- 
tion, 801, 2, 852. 

evidence of probable cause, when, 832, 852, 987. 
to shew fact of appointment, by court, 977. 
to enable party or officer to attack sale for fraud against 
creditors, 981, 2, 1011, 10S2. 

to shew election to hold another for claim now made, 266, 
7, 823, 958, 978. 

election to hold another joint debtor, 266, 7, 823, 986. 
election to hold another for neglect &c., 823, 4, 978. 
to shew satisfaction recovered of another joint wrong doer, 

823, 986. 

of another co-contractor, 823, 

985, 6. 

to protect officer or others for acts connected with or done 
under, 

adjudicating officer, 

conclusive for him, when, and when not, 822, 978 
to 980, 993, 4, 1005, et seq. 
conclusive as to jurisdictional facts, when, 979, 
980, 993, 4, 1016 to 1023. 
not conclusive as against charge of wilful or cor- 
rupt conduct, 979. 
ministerial officer, 

conclusive for him, how far, 855, 6,979, 980, 1005, 
et seq. 

process alone protects him, if fair on its face, 990, 
et seq., 1005, et seq., 1078. 
otherwise, if void on its face, 1000, 1007, 8. 
assistant of officer, 1011. 
party, surety, and others, 

protected by, how far, 855, 979, 980, 994, 999, 
1000, 1, 2, 1005, et seq. 

assailable for fraud, when and by whom, 854 to 856. 
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JUDGMENTS, DECREES &c .—continued. 

how far answerable for lack of jurisdiction, 990, et 
seq., 1005, et seq. 

declared void by statute, protects party or attorney, 
when, 980. 

as a circumstance, or to found some pertinent inference, 981. 

to rebut presumption of abandonment of title, 824. 

to shew claim not barred by statute of limitations, 824. 

to shew intent to revoke a deed, 824. 

for rent, to shew relation of landlord and tenant, 970. 

to shew intent as to appropriation of payments, 970. 

to shew payment to another, and acquiescence in & c., 981. 

to rebut presumed satisfaction by extent, 981. 

to shew right to take toll, 982. 

not relevant, when, 982. 

judgment reversed or arrested, no bar to second suit, 952, 954. 
even though collected, when, 952. 
protects for acts under it, how far. 859, 969. 
judgment appealed from, cannot be sued on, 1002. 

appeal discontinued, revives it, 1102. 

•evidence aliunde, to avoid or aid effect of, 

admissible to identify matters tried or submitted, 837 to 840, 
847, 8, 952, 971, 2. 

to shew merits were or were not tried, 972. 
to shew ground of former decision, 847, 8, 972. 
to ascertain real parties or privies, 974 to 976. 
to shew want of jurisdiction, when, 799, 800, 1, 990, 
et seq. See tit. Jurisdiction. 

not admissible to contradict record, 799, 839, 840, 1069, 1070. 
See tit. Record. 

nor to give nonsuit the effect of a judgment on merits, 836, 7. 
nor to shew matter tried, which first issue excludes, 839, 840, 
955, 6. 

nor to show fraud or irregularity, when, 826, 830, 854, 946 
to 951, 982. 

rule as to strangers, 854 to 856, 959, 975, 981, 2. 

^proof of judgments of courts of record, 

must appear from record duly completed, 1072 to 1075* 
rule for, or minutes of court, not evidence of, 1063 to 1065, 1072 to 
1075. 

when judgment-book, or docket, admissible, 1075. 
original record, not to be used, 1073, 1075. 
by exemplification, 1058, 1073. 
by examined copy, 1065. 

how to be compared &c., 1065. 
by office copy, in same court, 1068, 9. 

evidence in another cause, 1066. 
by certified copy under seal, 1058 to 1061. 
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form and requisites of certificate, 1059 to 1061. 
must import copy of whole, when, 1059, 1060, 1096. 
copy of a copy inadmissible, 1065, 6. 

secondary evidence of, admissible, when, 1066,10 1068, 1074. 
record lost or destroyed, 1066 to 1068. 

how loss &c. proved, 1066, 7, 8. 
what secondary evidence admissible, 1066 to 1068. 
satisfaction or vacatur of, how proved, 1065. 

in criminal cases, when evidence in civil. See tit Acquittal, Conviction. 
of court of exclusive jurisdiction, 853, 4. 

admissibility and effect of, 853, 4. 
parties need not be identical, 853, 4, 976. 
of Court of Chancery. See tit. Chancery. 

of Surrogate’s Courts, Probate Courts &c. See tit. Probale , Letters Testa - 
mentary and of Administration . 
not conclusive of points incidentally contested, 858. 
for payment of legacy, proves will, and that defendant was executor, 

864. 

against validity of will, 857, 862, 1358. 

in favour of will, and right of administration, conclusive, when, 85S, 
860, 1. 

as to wills of personalty, 859 to 861, 864, 875 to 877. 
as to wills of real estate, 857, 861, 1347, 8. 
foreign probate, or probate in another state, effect of, 860, 1, 870 to 

875. 

how proved, 860, 1, 874, 5, 1120, 1125, 6. 
settling accounts, conclusive, how far, 864 to 868. 
in suit on probate bond, 864, 866, 7. 
to shew situation of estate, for various purposes, 865, 6. 
concludes against item omitted as a defence, when, 866. 
concludes against allegations of mistakes, when, 867. 
not evidence of payments beyond assets, 866. 
what parties bound by, 865 to 868. 
as to persons not notified, 865, 868. 
as to infants, 865. 
as to sureties, 866, 7. 
impeachable for fraud, when, 865. 
for want of jurisdiction, 868. 
ordering and confirming sales of real estate, 863. 
in respect to what parties admissible, 863, 4. 
j jurisdiction to be show n .affirmatively , 863, 1289. 

petition for sale and accounting, 863, 868, 1288. 

how far order of sale should recite jurisdictional facts, 863. 

868, 9, 1288. 

recitals in, w hether evidence of jurisdictional facts, 863, 86S. 
sale not impeachable for irregularity in order, 863. 
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JUDGMENTS, DECREES &c . — continued. 

may be impeached for lack of jurisdiction, 863, 868. 
when, and how far, for defect in proceedings subsequent to order 
of sale, 868, 9. 

requisites of deed under, 868, 9, 1989, 1291. See tit. Deed, 
defective sales under, when relieved in chancery, &c. 868, 9. 
Jiould be in writing, 869. 
as to form of, 869, 870. 

may be impeached for fraud, by whom, 865, 870. 

for want of jurisdiction, 863, 868, 870 to 877, 1119, 1120. 
not for irregularity, 863. 
of Admiralty Court. See tit. Admiralty, 
of Inferior Courts. See tit. Inferior Court. 

Justice’s Court. See tit Justice's Court . 

Court-Martial. See tit. Court-Martial. 

Court-Baron. See tit. Court-Baron. 

Special Sessions, or inferior criminal court, 

conviction by, bars second suit, when, 837. 
not if collusive, to screen offender, 837, 959. 
how proved, 1042, 3. 

record should show where offence arose, 996. 

in larceny, should show value of articles, 996. 
other requisites, 1002. See tit. Conviction. 
in summary proceedings, 

should appear by writing in some form, 1012, 1106. 
upon motion in the course of practice, 825, 958, 9. 

effect of, as res judicata , 825, 958, 9. 
in partition, before superior court, 1013. 

jurisdictional facts to be shewn, 999, 1013. 
by officer under insolvent laws. See tit Insolvent Discharge. 
by persons taking private property for public use, 999. 
power must be strictly pursued, 1288. 
notice to owner necessary, 999. 
what notice sufficient, 999. 
by judge, under landlord and tenant law, 1002. 

want of proper affidavit, renders all void, 1002. 
conviction by justices on view. See tit Justice of the Peace . 
by President of United States, calling out militia, 1020. 

requisition alone, shows adjudication as to exigency, 1020. 
conclusive as to exigency, when, 1020. 
by county court, as to town duty in repairing bridges, 825. 
effect of, 825, 854. 

on summary foreclosure of mortgage, 995, 6. 
by fence viewers, as to damages, 1052. 

effect of, and how proved, 1052. 
by fence viewers, as to partition fences, 1047. 
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not evidence on question of title, 1047. 
by officer, on habeas corpus.jSISee tit. Habeas Corpus. ' 
by officer, under naturalization laws, 1013, 1052. 

certificate, how far conclusive, 1013, 1052. 
by canvassers of election, effect of, 980. 
by common pleas, as to overflowing lands, effect of, 825. 
by commissioners to settle accounts of army, 891. 
by commissioners under Kentucky occupant land law, 959. 
by commissioners to adjust claims for pre-emption &c. 1051. 

invalid, if party not notified, 1051. 
by commissioners of bankrupt, effect of, 891. See tit. Bankrupt 
by commissioners of excise, effect of, 891, 980, 991. 

protects commissioners and others, when, 980, 991. 
by commissioners assessing damages under road law. See tit. 

Highway. 

by overseers or commissioners of highways. See tit. Highway. 
by commissioners to settle boundaries, effect of, 1004. 
by sessions as to town lines, effect of, 853. 
b) trustees of public corporation in laying out street, 996, 7. 
exceeding authority, renders all void, 996, 7. 
corporation may allege excess, 996, 7. 
by trustees or visitors of school, excluding teacher, 947. 
concludes teacher, when, 947, 1000. 
not unless he was notified, 1000. 
by officers apportioning or assessing tax. See tit. Tax. 
by board of health, effect of, 947. 

adjudging building a nuisance, conclusive, 947. 
should be in writing, 1012, 1106. 
of Foreign Courts. See tit. Foreign Court. 
of Courts of Neighboring States &c. 

constitution and law of congress in respect to, 896, 1125. 
entitled to domestic effect and no more, 897. 

whether proved under law of congress or not, 899, 1134, 5. 
rule as to decisions of criminal courts, 898. 
decrees in chancery, 900, 1125. 
decrees of divorce, 877 to 880, 888 to 890, 900. 
probate of wills &c., 860, 1, 870 to 875, 876, 7, 1125. 
justices’ judgments, 898 to 900, 905, 6, 1127 to 1129. See 
tit. Justice's Court. 
insolvent proceedings, 1125, 1129. 
judgments &c., generally, 897. 
domestic effect, how ascertained, 900 to 903, 1134, 5. 
examinable on the merits, when, and how far, 897 to 900. 
impeachable for fraud, how far, 855, 898. 
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JUDGMENTS, DECREES &c.— continued. 

impeachable for lack of jurisdiction, 922, 3. 

in respect to legality of court’s origin and constitution, 

903, 4. 

presumptions as to, 903, 4. 

in respect to court’s compliance with local law, as to juris- 
diction, 904, 922, 3. 
presumptions as to, 904 to 906. 
local law, when, and how to be proved, 906. 
in respect to state’s power in conferring jurisdiction upon the 
court, 906. 

over citizens of other states, 906 to 910. 

* over its own citizens, 910 to 915. 

over property in other states, 907 to 910. 
persons coming within state, 907. 
persons forced within state, 909. 
property within state, 907. 

notice to persons necessary, in order to bind in personam, 

904, 5, 907 to 915, 922, 3. 

in respect to citizens of other states, 907, et seq. 
presumption as to, 904 to 906. 
constructive, not sufficient, 908, 9. 
must be personally served, 908. *1 
must be served within state where court acted, 906. 
in respect to citizens of same state, 
presumption as to, 904 to 906. 
constructive, sufficient 8emble t if authorized by lo- 
cal law, 910 to 915. 

appearance confers jurisdiction, when, 908, 9. 
statement of appearance in record, how far conclusive, 800, 
868, 909. 

jurisdiction fraudulently acquired or exercised, 898. 
in divorce cases, 877 to 880, 888 to 890. 
in other cases, 855, 898. 
how proved, 1125, et seq. 

acts of congress respecting, 1125. 

what judgments &c. are within acts 6f congress, 1125 to 1130. 
requisites of acts of congress, 1130 to 1135. 
attestation of clerk, sufficiency of &c., 1130. 
seal of court, 11 30, 1. 

certificate of judge, chief justice, or presiding magistrate, 
1131. 

sufficiency of, generally, 1131 to 1135. 
whether to be proved to court or jury, 1133, 4. 
act of congress does not exclude other modes of proof, 1125, 6. 
judgment or decree presumed paid, from lapse of time, 324. 
how presumption repelled, 324. 

bill to enforce decree, barred by lapse of time, 335, 848. 
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JUDGMENTS, DECREES te.-*antmmd. 

re-hearing or review, when barred by Upae of time, 385. 
motion to set aside for irregularity, when barred by lapse of time, 
335. 

void for lack of jurisdiction, may be questioned, though acted on for 
20 years, 335. 

JURISDICTION. See tit. Judgments, decrees 4 rc. 

want of, may always be shown in answer to judgments &c., 800, 1, 826, 
987, et seq. 

even in opposition to record, when, 789, 800, 909, 1016, 1023, 4. 
not in opposition to express adjudication on jurisdictional fact, 
when, 979, 980, 1016 to 1023, 1051, 2. 
may be alleged by party who instituted the proceeding, when, 
996, 7, 1024. 

consequences of want of, 800, 1, 826, 987, et seq. 1004, et seq. 

1021 , 2 . 

same in respect to all courts, 826, 1021. 
of inferior courts, to be proved affirmatively, 305, 905, 6, 1013, 1104, 1021, 
1288. See tit. Superior Court . 
recitals in proceedings, how far proof of, 1014, et seq. 
of superior courts, presumed, 905, 6, 1013, 1021, 1104. 

otherwise, in respect to summary proceedings, when, 946, 999, 1013. 
in respect to amount or value demanded, or in controversy, 996. 
in respect to whether act done in terra, or vacation, 1003, 1104, 5. 
notice to party requisite to confer as to person, 907 to 915, 998 to 1001. 
Consent, may confer, how far, 1024, 5. 
appearance and submission, when, 908, 9, 1024, 5. 
of foreign courts, and courts of neighboring states, 896, 903 to 915. 
of courts of chancery, 922, 3. 

of surrogate’s court, probate court &c., .860, 1, 863, 867, 8, 870 to 875, 
1119, 1120. 

of foreign admiralty courts, 886, 7. See tit. Admiralty . 
of arbitrators, 1027, et seq. See tit. Award. 

JURY. See tit. Grand Jury. 

discharge of defendant, by withdrawal of juror, no bar, 952, 3. 

by discharging jury, 952, 3. 
rule in criminal cases, 953, 4- 

may be discharged in civil cases, after trial commenced, when, 718. 
right of discharging in criminal cases, with a view to its effect as a virtu- 
al acquittal, 953, 4. 

not to determine questions of competency, 58, 1501. 

rule where question depends upon intricate matters of fact, 58, 1501. 
See tit. Competency. 

not to determine construction of writing, 1420. 

rule where construction depends upon evidence aliunde, 1420. 
how far to determine questions as to foreign law, 1143, 4. 
how far to determine effect of foreign judgment, or judgment of another 
state, 1133, 4. 
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J URY — continued. 

how far judges of the law in criminal cases, 1501. 
member of, not competent to impeach verdict, 59. 

JUSTICE OF THE PEACE, 

judgment of court held by. See tit Justice’s Court. 
decision by, on complaint against apprentice, effect of, 997. 

under act respecting absconding husband, 997. 

if husband has not absconded, proceeding void, 997* 
convicting of riot, on view, 994. 

conclusive as to fact of riot, 994, 1020, 1022, 3. 
record of conviction not assailable, 1020, 1022, 9. 
conclusive as to jurisdictional facts, how far, 1020, 
1022, 3. 

convicting of forcible entry, 1013, 1019. And see tit Forci- 
ble Entry. 

conclusive as to facts found, 1019, 1020, 1022, 3. 
record of, not assailable, 1019, 1020, 1022, 3. 
conclusive as to jurisdictional facts, how far, 1013, 
1019, 1022, 3. 

certiorari served, supersedes jurisdiction, 1002. 
all done after,! s void* 1002. 
condemning &c., property, under Bum-boat act, 1016. 

conviction conclusive as to character of boat, 1016 to 
1019. 

convicting of contempt, 979, 993, 4. 

conclusive as to fact of contempt, 979, 993, 4. 
protects justice from action, 157, 979, 993, 4. 
where conviction took place while justice not acting of- 
ficially, 1003. 

convicting and fining for small offences under statute, 998. 
must appear that defendant was brought before him, 
998. 

record of conviction by, evidence in favour of justice, 157, 1014. 
even when drawn up long after conviction, 157, 1014. 
recitals in, how far evidence of jurisdictional facts, 1014, et seq. 
JUSTICE’S COURT, 
judgment in, 

admissibility and effect of, 946, 7, et seq. See tit Judgment*, 
decrees Sfc. 

appealed from, ceases its effect, 1002. 
discontinuance of appeal revives it, 1102. 
should appear in writing, 1013, 1106. 

when effectual, though not in writing, 1013, 1106, 1108. 
trial and submission alone without judgment, a bar, when, 837, 
951, 1013, 1070, 1, 1103. 
nonsuit, a bar, when, 836, 7, 951. 
how proved, 1107 to 1116. 
secondary evidence of, 1112, 1113, 1115. 


Digitized by ^ooQle 



1678 


INDEX. 


JUSTICE’S COURT — continued. 

when void for lack of jurisdiction, 
as to subject matter, 993, et seq. 

trying action of which court has no cognizance, 990, 
1004. 

exceeding jurisdiction as to amount, 990. 
disregardinginsolvent discharge in givingjudgment &c., 
mere error, 994. 

rendering judgment for costs beyond statute allowance, 
mere error, 994. 

as to person and process, 997 to 1002. 

executors or administrators, parties, 1024. 
defendant exempt from jurisdiction, 997. 
not served with process, or notified, 998. 
not served with proper process, 1000, 1, 1008. 
process irregularly issued, 1000, 1. 
process not served by proper officer, 999. 
process not served in a proper mode, 999. 
served out of the state, 999. 
or out of the officer’s precinct, 1084. 
judgment confessed against party, by one not authorized , 
998. 

confessed by one of two defendants, against both, 
976, 980. 

confessed out of court, 980. 
as to time or place of acting, 1003. 

judgment rendered in a county or place to which juris- 
diction does not extend, 1003. 
on confession taken out of court, 980. 
as to qualifications of the justice, 
justice a tavern keeper, 1004. 
or interested, 1000. 

as to other jurisdictional requisites, 1002. 

judgment by confession without requisite oath of defend- 
ant, 980. 

rendered on verdict received in plaintiff’s absence, 
mere error, 1002. 

consent will not confer jurisdiction, when, 1024, 5. 

express confession of judgment will not, when, 1024. 
entries or docket of, whether open to inspection, 1167, 8. 
of another state, judgment in, 

admissibility and effect of, 898, 9, 905, 6. 

whether within constitution, and act of congress, 898, 9, 1127 to 1129. 
proof of, 1127 to 1129. 
jurisdiction not presumed, 906. 

statute under which court acted to be proved, when, 906, 1128, 9. 
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LADING. See tit. BUI of Lading. 

LANDLORD AND TENANT. See tit. Lease. 

summary proceeding before judge, under landlord and tenant act, 1002. 
want of proper affidavit, renders all void, 1002. 
not evidence on question of title, 942. 

LARCENY, 

owner, bailee &c., to be produced, to prove non-consent* 423 to 426. 

when other testimony admissible, 424, 6, 645, 6. 
finding property in prisoner’s custody, evidence that he is the thief, when, 
310, 425, 6. 

to be shortly after offence, if relied on alone, 426, 6. 

rule where possession relied on in aid of other circumstances, 

426. 

finding at prisoner’s house, within the rule, 426, 7. 
or where prisoner had been, 426.} 
not per se •Sufficient, if others frequented place, 426, 7. 
part of property only found with prisoner, 428, 432. 
presumption from possession, repelled by evidence of good character, 

427, 8, 459, 460. 
by other circumstances, 427, 8. 
false accounts, and suspicious conduct of prisoner, evidence, 310, 426, 

428. 

identity of property, how proved, 427, 645. • 
proof of other larcenies, inadmissible, 462. 

proof of scienter, in prosecution for receiving stolen goods, 292, 462. 
circumstances evincive of, 292. 

other stoleo'goods found in prisoner’s possession, 292, 462. 
buying goods in question at reduced price, 292. 
goods secreted by prisoner, 292. 
how rebutted, 293. 

acquittal of one charged with, admissible for another charged with com- 
pounding offence, 976. 
but not conclusive, 976. 

acquittal of receiving stolen goods, no bar to suit for larceny of same 
goods, 966. 

conviction of, bars suit for burglary, by same act, 970. 

record of, by special sessions, scould specify value of goods, 996. 
prosecution for, not barred by conviction for receiving same goods, 966. 
See tit Conviction. 

for stealing written instrument, notice to produce unnecessary, 1194. 
may be indicted and tried in any county to which thief carries goods, 639. 
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LARCENY — continued . 

rule as to goods stolen in one state or country, and carried into ano- 
ther, 539. 

of goods stolen from receiptor, ownership not be laid in him, 354. 

LAW. See tit. Statute . , Foreign Law , and Law of Another State. 

LEADING QUESTION. See tit. Cross-Examination , Examination , JFitnees. 
LEASE. See tit. Tenant , Use and Occupation. 

in writing, must be produced, in order to prove fact or terms of tenancy, 
when, 551 to 553. 

written agreement for, to be produced, when, and when not, 551, 2. 
what terms or incidents may be annexed to, by parol, 1454. 

tenant’s customary right to away-going crop, 1454, 5. 

to compensation for crop, 1455. 
to allowance for foldage, 1455. 
to allowance for manure left, 
1455. 

to allowance for seed and la- 
bor, 1455, 6. 

to remove buildings, 1454. 
time of holding, may be varied by custom, 1457, 8. 
rent due on, presumed paid after 20 years, when, 323, 352, 3. 
rule as to quit-rent, 352, 3. 
presumption, how repelled, 353. 

covenant to renew, waived by tenant’s delay to perform conditions, 346. 

terant relieved in equity, when, and when not, 346. 
right of re-entry, barred after 20 years, 346. 

when presumed waived from other circumstances, 346. 
regular re-entry presumed from lessor’s possession, when, 347. 

length of possession requisite to raise presumption, 347. 
surrender of, presumed, when, 347. 
variance from allegation of, when material, 
in trespass, 430. 
in avowry in replevin, 494, 5. 

LEGATEE, 

competent for executor, when, 115. 
not competent, when, 117. 

paid, competent when, and when not, 115, 117, 264, 1569. 
released, competent when, 1562. 
husband of, not competent for executor, 115. 
when competent to attest will, 1342, 3, 4. 
attesting witness to will, legacy to, void, when, 1342 to 1345. 
husband or wife of attesting will, legacy to, void, when, 1342, 3, 4. 
LEGITIMACY. See tit. Bastardy . 

LETTER, 

admission by, 159, 1339. 
proof of sending by post, 1303. 4. 
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LETTER — continued . 

course of business as to, 1203, 4. 
entry on post-bill, 1204. 

presumption as to fact or time of receiving bjr post, 1204. 
time of sending, proved by post-mark, 1339. 
of wife, evidence for husband, when, 150, 587. 

to show state of feeling, in action for crim. con., 150. 
to rebut allegation of cruel treatment, in suit for necessaries sold 
wife, 150, 587, 8. 

time of writing letter to be proved, 150, 587, 8. 
written to wife, found among her papers, evidence for husband to prova 
crim. con., when, 587. 

of agent, when evidence against principal, 181, 2. 

agent need not be produced to prove it, 181. 
how authenticated, 159, 181. 
secondary evidence of contents, 

copy retained, not admissible without notice to produce original, 
1202, 3, 1242. 

otherwise, if letter a mere notice, when, 1198, 9, 1202, 3. 
copy in letter-book, admissible, when, 159, 1242. 
copy, how authenticated, 1242. 

parol evidence of contents, when admissible, 159, 1234, 1242. 
LETTER-BOOK, 

entry in, when secondary evidence, 159, 1242. See tit. Letter . 
merchant presumed to keep one, 159, 1242. 

LETTERS TESTAMENTARY AND OF ADMINISTRATION. See tit. 
Probate , Judgments, decrees 8fc. 

when necessary, to show title of executor or administrator, 859, 860. 

in respect to state of the pleadings, 447, 860. 
not evidence of death, 858. 

otherwise, where defendant omitted to plead in abatement, 858. 
conclusive of title, when, 860. 

granted in a foreign country or neighboring state, 860, 1. 
right of court granting, to revoke, 862. 

effect^of revocation, 857. 
proof of, 860, 1, 1117 to 1120. 

may be assailed for want of jurisdiction, 868, 870 to 877, 1119, 1120. 
effect of adjudication upon jurisdictional facts, 876. 
may be shown that another person is executor, &c., 868, 875. 
granted in a foreign country, or another state, 
effect of, 860, 1, 870 to 875. 
how proved, 860, 1, 874, 5, 1120, 1125, 6. 

LETTERS OF GUARDIANSHIP, 

by piobate court, evidence of insanity of ward, when, 857. 

LETTERS PATENT, 

exemplification, evidence of, 1163, 4, 5. 

of another state, authenticated under act of congress, 1166, 1258. 

Yot.l. 211 
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LIGHTS. See tit Easement. 

LIBEL, 

proof of libel upon defendant by plaintiff, inadmissible, when, 451. 

LIEN, 

extinguished by delay, when, 

of vendor, for unpaid purchase money, 327. 
of attorney, for costs, 349. 

LIMITATIONS, (STATUTE OF,) 

admission &c. though made after suit brought, saves demand, 159. 

by executor or administrator, of debt of deceased, whether ad- 
missible to prevent operation of, 167 to 172. 
by one of several executors, &c., whether admissible against 
the othere, 172. 

by one of several partners after dissolution, 174. 

before dissolution, 174. 
by one of several joint debtors, 171. 

endorsement bvaholder Ac., of part payment, when evidence for him to 

prevent operation of statute, 154, 158, 317, 595. 
endorsement on note by maker, of promise to pay, saves debt for which 
it was given, though note void, 197, 8. 
direction in will to pay all just debts, not sufficient to save any particular 
debt, 198. 

commencement of suit within period, may be shown in contradiction to 
caption of narr., 1077. 

time of, may be shown, without producing writ, when, 1077. 
of suits to recover lands. See tit. Adverse Possession. 
of actions on sealed instrument, 323. 

how repelled, 323. 
of actions for annuities, 324, 5. 
of actions on simple contract, 323, 4. 
of actions for legacies or distributive shares, 3£6, 333. 
of remedy for attorney’s lien, respecting costs, 34p. 
statute must be pleaded, 333, 4, 351. 

whether if not pleaded, presumptive bar arises, and when, 323, 4. 
of equitable remedies generally, 

statute respecting, in New-York, 351, 2. 
limitation at law, not evaded by resort to equity, 330, et seq. 
legal bar applied in equity from analogy, when, 319, 324, 330, et seq. 
not to matters cognizable solely in equity, 328, et seq. 
otherwise, where concurrent remedy exists at law, 330 to 334. 
or where some analogous remedy exists at law r , 331, 334, et 
seq. 

bar repelled in equity by same circumstances as at law, 335. 
and other answers admissible beyond what are allowed at law, 335,6, 
350. 

how party to set up presumptive bar in equity, 350, 1. 


And see tit. Presumption and Presumptive Evidence. 
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LIQUIDATION OF DEMANDS, 

presumed, from giving bond and mortgage, S15. 
from giving note, 315. 
from other acts, 314, 315. 

LLOYD'S feEGfSTER, 

of shipping, when, and of what facts evidence, 1154. 

LOAN 

not presumed from act of paying money, 315. 

not presumed from accepting and paying check, 296, 315. 

not presumed from paying money order, 315. 

LOG BOOK 

of ship, when, and against whom evidence, 183, 1152, 3. 
evidence of seaman’s desertion, 1152. 
not conclusive, 1152. 
indispensable, when, 1152. 

evidence against person keeping or directing it kept, 183, 1153. 
entries in, whether to be made on the very day of desertion, 1153. 
how authenticated, 183, 1153 

LOSS 

of writings, how proved, 1215 to 1219. 
direct proof of, 1215. 

ineffectual search, evidence of loss, when, 1223, et seq. 
places to be searched, 1224 to 1226. 
persons to be enquired of, 1226. 

presumtive possessors, 1187, 8, 1226. 
should be called as witnesses, 1226, 7. 
when dispensed with, 1228, 9. 
search to be diligent and thorough, 1223, 4, 1229 to 1231. 

must be for identical paper, 1231. 
search to be proved by person who made it, 1230. 

all persons who searched, when to be called, 1229. 
when some dispensed with, 1228, 9. 
party or person interested, competent on question of search or loss, 
1218, 1219, 1231, 2. 
oath to be administered to, 705, 6. 
when party must testify, 1218, 1231, 2. 
proof may be by affidavit, when, 1219, 1231, 2. 
official certificates, when evidence of, 1045, 1068, 1219. 
declarations of adverse party, evidence of, 1217, 1231. 

of one under whom adverse party claims, 1217, 1231. 
of one co-claimant in partition, against another, 170, 1281. 
when these declarations sufficient, 1231. 
hearsay inadmissible, 563, 565, 1217, 1229. 

how far rule has been departed from, 1228, 9. 
presumed, when, without search, 1222, 1230, 1. 

paper valueless, or apparently so, 1222, 1224. " 
presumed from slight proof of search', when, 1222, 1224. 
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LOSS — continued. 

traced to possessor, who had an interest in destroying 1 it, 1222* 
1224, 1290, 1. 

proof of, in action upon instrument, 1218, 1232. 
declarations of party as to, how far admissible in his own favour, 
592,^94. 

secondary evidence of writing, admissible after, proof of low. See tit. 
Secondary Evidence . 

voluntary, precludes secondary proof of instrument, when, 1216, 1217, 
1346. 

LUNACY, 

inquisition, evidence of. See tit Inquisition. 

letter of guardianship, evidence of insanity of ward, 867 . 

incapacitates witness, 60, 1502. 


M 


MAGISTRATE) 

meaning of term, when used in statute concerning probate or acknowl- 
edgment of deeds, 1247. 

MAIMING, 

manner of doing the act, how far material in indictment for, 499. 
MALICIOUS PROSECUTION, 

conviction in original suit, evidence of probable cause, 832, 852, feO, 967* 
whether conclusive, 832, 852, 980, 987. 
acquittal in original suit, evidence to prove rem ipsam, 821, 2, 852. 
MANSLAUGHTER, 

conviction of, may take place under indictment for murder, 497. 
conviction of assault with intent to commit, proper, though proof is of in- 
tent t6 murder, 498. 

acquittal of, bars suit for murder from same act, 968. 
conviction of, bars suit for murder from same act, 968. 

MARK, 

signature by, how proved, 1306, 1323. 
post mark, how proved, 1339. 
attestation of will by marksman, valid, 1363. 

Marriage, 

proof of, by entries in book or register, 616, 622, 1147 to 1150; 
by certificate, 1043, 4, 1147. 
by hearsay, 613, 616, 621, 2. See tit. Hearsay. 
by declarations, and acts of persons living together as man and 
wife, 622, 3, 1147, 8. 

proof of, in criminal prosecutions, 1147, 8. See tit Bigamy . 

in actions for crim. con., 1147, 8. See tit Criminal Convenes* 
tion . 

sentence or decree concerning, 856, 7. 
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MARRIAGE—continu^. 

annulling. See tit. Divorce . 

in cause of jactitation, 856. 
affirming, 856, 888. 
foreign sentence or decree, 888, 9. 

, sentence or decree obtained in another state, 877 to 880, 889, 890. 

And see tit Divorce . 

of ferae sole, a constructive revocation of submission to arbitrators, 1038. 
conviction of adultery, evidence of, in suit for divorce, 852. 

MARRIED WOMAN. See tit. Husband and Wife . 

MASTER AND SERVANT, 

servant not competent for master, when, 106, 7, 256, 1525, 6, 1530, 1. 
competent where wrong sued for done by master’s direction, 87, 107, 
256, 1531. 

distinction between servant and agent, 1525, 6. And see tit. Agent. 
payment to servant, presumed from course of business, when, 294. See tit. 
Payment. 

MEDICAL MEN, 

opinions of, when evidence, 760 to 763. 
rule as to confidential communications to, 279, 280, 1574. 
MEMORANDUM. See tit. Entry , Examination . 

written, used to aid memory of witness, 550, 750 to 759. 

in proving testimony of witness sworn on former trial, 579 to 585. 
in other cases, 750 to 759. 

not evidence, per se , 550, 1, 579, 582, 750, 1238, 9. 
when to be produced, 550, 750, et seq., 1238, 9. 
may be read to juiy, when, 750, et seq. 
copy of, not to be used, 756, 7, 1239. 
made by another, may be used, when, 756, 7, 1239. 
counsel have a right to inspect, when, 757. 
lost, contents of, cannot be resorted to in proof of facts evinced 
by, 1239. 

MERCHANT’S BOOK. See tit. Book of Account. 

MESNE PROFITS. See tit Ejectment. 

MISTAKE, 

admission made under mistake of law or fact, effect of, 210, 211, 212. 
in written instrument, cannot be shown at law, when, 1429. See tit. Parol 
Evidence. 

in deed, 1249, et seq. 
in will, 1384, 5, 1487. 
in promissory note, 1460. 

in receipt, may be shown, when. See tit. Receipt. 
may be shown in equity, when, 1434, 5. See tit. Parol 
Evidence. 

in description partly true and partly false. See tit Parol Evidence. 
of law, as contradistinguished from mistake of fact, cases respecting, 
1483, 4. 
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MONEY, 

what to be deemed such, 492. 

allegation of payment of, how supported, 492. 

payment of, into court. See tit. Payment into Court. 

MORTGAGE, 

extinguishment of, presumed from union of estates, when, 302. 
payment of, when deemed an act of purchase, or an extinguishment, 302. 

presumed from unexplained delay, when, 318, 319. 
equity of redemption under, barred by 20 years enjoyment by mortgagee, 
when, 319 to 323. 

rule as to mortgages of personal property, 320. 
time, how computed, 320, 1. 
how presumptive bar repelled, 320 to 323. 
conveyance from paid mortgagee, to mortgagor, presumed, when, 369. 
when absolute deed and separate agreement construed a mortgage, 
1421, 2. 

not to be varied by oral evidence, 1431, 2. 

even when constituted of separate instruments, 1422. 
oral evidence admissible at law to prove deed absolute on its face intend- 
ed as a mortgage, when, 1432, et seq. 
admissible to show mortgage intended, with a view to estab- 
lish usury, 1447, 8. 
And see tit Usury. 
with a view to show 
fraud as to credit- 
ors, 1436, 1448. 

inadmissible, at law, when, 1422, 1432, et seq. 
rule in equity, 1434 to 1436, 1498. See tit. Parol Evidence . 
distinguishable from defeasible purchase, 1421, 2. 

MURDER, 

under indictment for, defendant may be convicted of manslaughter, 497. 

not of petit treason, 497, 8. 

conviction of, may take place under indictment for petit treason, 497. 
acquittal or conviction of, bars suit for petit treason from same act, 968. 
prosecution for, barred by conviction of manslaughter, when, 968. 
conviction of assault &c., with intent to murder, whether a bar to suit for 
murdeT, 958. 

of arson, bars suit for murder, when, 970. 
on indictment for murder of bailiff, in execution of office, proof of his 
authority necessary, 496. 

accessories in, before the fact, punishment of, 496. 
presumptive evidence of, 

corpus delicti to be clearly proved, 312, 394, 5. 
cautions against fallibility of circumstances, not to be carried to ex- 
treme, 308, 318, 386, et seq. 
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MURDER — continued . 

renew of cases contained in “ Theory pf Presumptive Proof/’ 386, 
et seg. 

examples of circumstances sufficient to convict, 393, 4, 5. 

what constitutes violent presumption of guilt, 307. 

state of feeling between deceased and prisoner admissible, when, 461. 

threats to murder deceased, not sufficient to presume guilt, 307, 8. 

conspiracy to murder, not sufficient to presume participation, 308. 

absence of apparent motive, favorable to prisoner, 311. 

rule as to conflicting motives, 311. 

prisoner providing means to commit, admissible, 311, 433, 4. 
concealing instrument &c. after offeree, 311. 
attempting to stifle or divert investigation, 311. 
instrument of killing, proved by circumstances to have befogged to 
prisoner, 493, 4. 


N 


NATURALIZATION, 

certificate of, conclusive, how far, 1019, 1062. 

whether preliminary steps to obtain, presumed, 
1013. 

presumed from acts of citizenship, when, 963. 

NEGATIVE, 

of issue, when to be proved. See tit Onus ProbandL 
NEGLIGENCE, 

not to be presumed, 298, 478. 
variance in proof of, 493. 

NEWSPAPERS, 

notice of dissolution of partnership in, when and as to whom sufficient, 
1146, 6. 

when notice to insurers, of marine intelligence, 294. See tit Insurance. 
NISI PRIUS RECORD, 

evidence of cause being tried, when, 1071, 2. 
evidence of amount recovered, when, 1071, 2. 

NOLLE PROSEQUI, 

to make defendant a witness. See tit Co-Defendant. 
retraxit, when deemed such, 963. 

discharge of defendant upon, no bar to second prosecution, 963. See tit 
Acquittal 

otherwise, if after jury empanneUed, 963. 

NOLO CONTENDERE, 

plea of, not evidence against party in civil suit, 209, 861. 

NON-ACCESS, 

not to 4 be proved by husband or Wife, 163, 1666. See tit Bastardy. 
NON-ASSUMPSIT, 

plea of/what admitted by, 447, et seq. See tit Admission. 
NON-ATTENDANCE, 

of witness, under subpcBna. See tit Attendance. 
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NON-ATTENDANCE — continued. 

proof in action for, 

record or rule for default need not be produced, 543. 
oral evidence of witness being subpoenaed, not admissible with- 
out producing writ, 1076. 

production of writ not dispensed with, by admission of party, 
1076. 

NON-CEPIT, 

plea of, what it admits, 449. 

NON EST FACTUM, 

plea of, what it admits, 448, 9. See tit. Admission. 

NONTENURE, 

to avowry for rent, admits seizin and demise, when, 450. 

NON-JOINDER. See tit. Abatement. 

NOTARY PUBLIC, 

protest attested by, evidence, when, 550, 1, 676, 1053, 4. 
not if notary interested, 1054. 

entries or certificates of deceased notary, evidence, when, 675, 6. 
foreign notarial certificates of protest, evidence, when, 1052, 3. 
foreign notary, cannot authenticate acts, save such as are done under ler 
mercatoria , 1053, 1259. 

cannot certify execution of instruments, 1053, 1259, 1260. 
nor take acknowledgment of deeds, 1259. 
certified copy of instruments by, when evidence, 1259, 
1260. 

NOTICE, 

when to be in writing, generally, 1197, 8. 
of dissolution of partnership, in newspaper, 1145, 6. 

effect of notice, 1145, 6. 
of special matter, with general issue, 438, 9. 

how construed, with a view to variance, 446, 7. 
effect of, by way of admission, 446. 
to produce papers on trial, 

papers must be shown in party’s possession or power, 1187, 8. 

possession by party presumed, when, 1186, 7. 
how proved, or disproved, 1186, 1188. 
by acknowledgment of co-defendant, 1188, 9. 
by attorney, 277, 1186, 1188. 
by party, 1188. 

possession by third person, authorizes notice to party, 
when, 1189, 1190. 

possession by co-defendant, 1188, 9. 
paper in a public office, when deemed under party’* 
control, 1189, 1214. 

party cannot evade operation of notice, by fraudulent 
transfer of custody, 1188. 
to be in writing, when, 13, 1183, 1197. 
to be entitled in cause, 12, 1184. 
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NO J'lCE — continued. 

to describe paper, 13, 1183, 4. 

to be served on attorney, if one employed, 13, 1183. 

on attorney of party on record, though not the real party, 1183. 
to be served a reasonable time before trial, 1184 to 1186. 
party residing abroad — time of service, 1184, 5. 
if paper in or near court, service at trial sufficient, 1186. 
paper presumed in court, when, 1186. 
fact of paper being in court, may be proved by attorney, 
277, 1186. 

to produce at a given day, extends to subsequent sittings of the court, 
1184. 

inspecting paper produced under notice, makes it evidence, when, 
1190, 1, 1206, 7. 

proper time for production, 1219, 1220. 
refusal to produce, presumption from, 1192, 3. 

other consequences of refusal, 1219. 
notice unnecessary, when, 1193 to 1197. 

where nature of action is sufficient notice, 1193. 
in trover, for papers, 1193. 

action against officer, for neglect to return process, 
1193. 

in other civil cases, 1193, 4, 5. 
rule in criminal cases, 463, 1194, 5. 
where possession by the other party is fraudulent, 1196. 
papers secreted, destroyed, &c. 1195, 6. 
necessary, though writing only collaterally in question, 1211, 1212, 
1263, 4. 

in prosecution for forgingbills &c — as to other bills, 463. 

proof of, 

party competent to prove, 138, 1197. 

may be proved by secondary evidence, without notice to pro- 
duce it, 1198. 

paper produced under notice, to be proved by the other party, when, 
1205. 

when not, 1205, 6. 
entire writing to be read, 1206, 7. 
and other writings referred to, 1207. 
when used by party calling for, becomes evidence for 
party producing, how far, 1206. 
otherwise, if merely inspected, and not used, 1190, 1. 

of dishonor, 

sent by mail, 1203. 

proof of, 1198 to 1200, 1203, 4. 

may be proved by secondary evidence, without notice to produce it, 
when, 1194, 1198 to 1201. 

Voi. I.* 212 
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NOTICE — continued. 

to quit, 1198. 

proof of, 1198. 

may be proved by secondary evidence, without notice to produce, 

1198, 9. 

to repair fences, 1198. 

proof of, 1198, 1201, 2. 

may be proved by parol, without notice to produce, 1198, 1201, 2. 
to remove obstructions from highway, 1200 to 1202. 
proof of, 1200 to 1202. 

secondary evidence of notices, generally, without notice to produce, 1199 
to 1202. 

NUL TIEL RECORD, 

proof of issue on, 1057, 8, 10G1. 

whether to be tried by court or jury, 1058, 1133, 4. 

rule in respect to record of United States court, 1058, 1133, 4. 

record of another state &c., 1058, 1133,4. 


to witness, how administered, 62, 3,705, 1503. 
examination previous to swearing, 61 to 63. 

to test competency in respect to understanding, 61, 1502. 

in respect to religious opinions, 62, 3, 
1502. 

as to form of swearing, most binding on witness, 62, 3, 705, 1503. 
witness need be sworn only once, though examined at different times, 
706. 

witness not to be heard, save on oath, 568, 9. 

necessity of swearing witness, waived by consent or omission to object 
705, 6. 

of office, as to secrecy, how understood, 1575. 

of office, how proved, 512, 513. 

translations to be on oath, 569. See tit. Translation. 

OFFICER, 

judicial, 

not answerable for errors of judgment, 978 to 980. 
answerable for fraud or corruption, when, 979. 

or for want of jurisdiction, unless resulting from ignorance of facts, 
990, 1, 2, 1005, et seq. 
ministerial, 

protected for acts under process, fair on its face, 855, 6, 979, 980, 990, 
1005, et seq., 1078. 

assistant of, protected also, when, 1011. 
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OF FICER — continued. 

otherwise, if process void on its face, 1000, 1007, 8. 
or if process mesne , and not returned by return-day, 1082. 
not liable for refusing to execute process void for want of jurisdic- 
tion, 1012, 128T. 

must show valid judgment as well as execution, when, 1011, 1078, 
9, 1082. And see tit. Execution . 

return of, on process, when and how far evidence, 1083 to 1097. See 
tit. Return. 

evidence in actions by and against officer, how far, 1090 to 
1093. 

false, action for, 1086. 

who may maintain action, 10tB, 1090, 1093. 
return only prima facie evidence, 1086,1090, 
1093. 

OFFICIAL CHARACTER, 
how proved. 

by acts and reputation, 554, 5, 627. 

by certificates of third persons, when, 1044. See tit. Certificate « 
by addition to official signature, when, 627, 1247. 
rtile where addition abbreviated, 1247. 

or omitted, 627, 1165, 1247. ' 

of officer of corporation, 

proved by acts and reputation, 288, 298, 555. 
when noticed judicially , 627, 8, 1051, 1061, 1165, 1247. 

OFFICIAL COMMUNICATIONS, 

when privileged. See tit. Privileged Communications. 

OFFICIAL RETURNS. See tit. Return. 

OLD WRITINGS. See tit Ancient Writings, Deed, Will, Writing. 
OMISSION, 

in written instrument, oral evidence as to, 1394, 5. 
in will, 1384, 5. 
in contract, 1394. 
in award, 1394. 
consideration, in deed, 1444. 
clerical omissions, 1394. 

ONUS PROBANDI, 

on party asserting affirmative, 475. And see tit. Evidence, pi. 2. 
reason of rule, 478, 9. 
various illustrations, 475 to 479. 
where breach of duty is imputed, 483 to 486. 
giving false certificate, 484. 
selling prohibited articles, 484. 
removing slave contrary to law, 484. 
supressio veri , 484. 
abuse of discretion, or bad faith, 484. 
neglect of official duty, 485, 6. 
violation of official duty, 485, 6. 


Digitized by ^ooQle 



1692 


INDEX. 


ONUS PKOBANDI — continued . 

irregularity injudicial proceedings, 486, 7, 8. 

in certifying foreign record, 486. 
negative, when to be proved, 483 to 486, 544, 5. 

non-consent of owner in larceny, 423 to 425, 545, 6. 
measure of proof of negative in civil cases, 486. 
where negative admits of easy proof, 486, 7. 
where fact peculiarly in party’s knowledge, 490, 1. 
goods not prohibited, 484, 490. 
qualification to practice as physician, 490. 
to sell liquor, 490. 

rule where party’s deed contains exceptions, 490, 1. 
where issue is on life or death of a person, onus lies on party asserting 
death, 489. 

otherwise, where presumption of life involves crime, 484, 489. 
as to jurisdiction, in respect to judicial proceedings, 487. 

regularity of judicial proceedings, 487, 8. 
as to genuineness of instrument, 475, 6, 478. 
as to bona tides, in respect to transferee of note, 4/7. 
as to negligence, 478. 
as to freedom, 488. 
as to validity of marriage, 48S. 
as to infancy, 491. 

as to competency of witness, 58, 256, 477, 706, 1501. 
as to partner’s right to bind firm, by endorsement, 477. 
as to subsequent adoption of forged instrument, 478. 
as to prize or no prize, 478. 
as to settlement, 487. 

as to want of title, in suit on covenant of warranty, 487. 
as to damages, 476, 479, 481, 2. 
in suit for indemnity, 487. 

indemnitee giving cognovit, 487. 
in suit on covenant of warranty &c., 487. 

grantee having voluntarily yielded possession, 487. 

OPINION, 

of witness, when evidence, 749, 759 to 763. 

expert in some art, science or business, 759, et seq. 
competency, how ascertained, 760. 
physician or surgeon, as to sanity, 759, 762. 

as to practice of others, 760, 1. 
as to cause of death or wound, 
761, 2, 3. 

not as to mechanical effect of 
blow, when, 763. 

surveyor, whether marks or objects found, were intend- 
ed as boundaries, 761, 2 
not as to whether grant properly located, 
760. 
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OPINION — continued . f 

underwriter or officer of insurance company, 760, 762. 

as to materiality of fact to risk, 760, 762. 
mariner, whether-roode of steering ship skilful, 761. 
not experts, generally inadmissible, 749, 759, et seq. 
admissible as to state of affection, when, 761. 

as to value of property, when, 760. 

as to hand-writing. See tit. Hand-writing . 

not as to age of person, when, 760. 

or as to usage of trade. See tit. Usage . 
or as to time of conversation, 749. 
of attesting witness to will, as to testator’s sanity, 759, 760, 1350. 

“ impression” or “ belieP’ of witness, effect of as testimony, 153, 4, 749. 

ORDER, 

to pay money, in hands of drawee, evidence of payment, 315. 

not evidence of money loaned or advanced by drawee, when, 
315. 

for goods, in handaof drawee, evidence of deliveiy &c., when, 315. 
of court, to be proved in action on award under, 1069. 
cannot bo used to vary a record, 1065, 1069. 
recital in, not evidence to prove fact recited, 1070. 
for commitment, evidence of judgment of imprisonment, when, 
1070. 

for judgment, not evidence to prove former recovery, 1064, 5. 
for vacating judgment, not evidence in opposition to record, 1065. 
how proved, 1060, 1069. 
printed copy, 1069. 
certified copy, 1060. 

; office Copy, 1060, 1069.^ 

of justices, to remove pauper, should shew jurisdiction on its face, 1288. 
OVERT ACT. See tit Treason. 


P 

PARDON, 

effect of, in restoring competency of witness, 66. 
conditional, effect ofj.j 66, 7. ,. 
what form of words sufficient to constitute, 1504. 
suffering punishment, operates ms a pardon, when, 66, 1504. 
granted by governor of another state, how proved, 1164. 

PAROL EVIDENCE. 

when admissible , to . eppplpm written instruments, 
latent ambiguity, what, 1361. 

explainable by parol, 1361, 2. 
v^hen fatal to instrument, and in what'sense, 1361, 
2, 1373. 
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PAROL EVIDENCE — continued. 

patent ambiguity, what, 1358 to 1361. 

admits of explanation by parol, when, 1358 lo 1361. 
when fatal to instrument, and in what sense, 1360, 
1386, 7. 

description applicable to several objects or subjects, 1362. 
several persons, 1362 to 1364. 

patent ambiguity, 1390, 1. 
several parcels of land, 1364. 
several species of goods, 1390.J 
several ways, 1389. 

several monuments or boundaries, 1389, 1390. 
several writings, 1423, 4. 
several amounts, 1392. 

patent ambiguity, 1392. 

what evidence competent, 1362, 3, 1389, etseq^ 
description part true, and part false, 1364, 5. 

of lands in deeds, wills &c., 1376 to 1382, 1400, 1^ 
of fund, 1366, 7, 1376. 
of bond, 1371. 

of execution or judgment, in sheriffs deed, 1425, 
1430. 

of other writings, by recital or reference, 1423 to 
1425. 

of persons, 1368, et seq. 

only one person answering any part of description, 1368, 
et seq. 

evidence to show another intended, not admissible, 

1382, 3. 

two persons — one agreeing with part of description, and 
the other with residue, which preferred, 1369, 

1373, 4. 

evidence admissible to show which was intended, 
1373, 4. 

only one parcel of land answering any part of descrip 
tion, 1376 to 1378. 

evidence not admissible to shew another intended, 
1381, 1382, 3 

two parcels — one agreeing with part of description, and 
the other with residue, 1378, et seq. 
where parts of description not equally worthy, 
1376, et seq. 

what to govern, 1376, et seq. 

description by occupancy, when, 1376, 
7, 1426. 

monuments, when, 1378, et seq., 1400, 
1420. 

course and distance, when, 1379, 1380. 
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PAROL EVIDENCE— continued* 

as between course and distance, 1380. 
quantity, 1381. 

evidence not admissible to show intent, that 
least worthy part should govern, 1381, 2, 3. 
-where parts of description equally worthy, 1380, 
1 , 2 . 

whether evidence admissible to show which 
was intended, 1381, 2. 

^description entirely false or inapplicable, 1364 to 1368, 1375, 6. 
intent to give different description, cannot be shown, 1364 to 1368, 
1395. 

no property answering description, 1364 to 1368. 
rule in Miller v. Travers, 1364 to 1368. 
no person answering description, 1368, 1375, 6, 
1395. 

case of Beaumont v. Fell, considered, 1368, 1375, 6. 
case of Thomas t. Stevens, considered, 1368, 
1375, 6. 

where after rejecting erroneous part of description, no sufficient 
indication of intent appears, 1365, 1372, 1375. 
where instrument leaves intent conjectural, 1360, 1384. 

“ void for uncertainty,” 1380, 1386, 7. 
subject matter nearest to description to be adopted, 1382, 3, 1426. 
evidence not admissible to shew different subject matter intended, 
1381, 1382, 3, 1426. 
examples, as to wills, 1426, et seq. 

as to deeds, 1428, et seq. 

admissible, to explain words &c. See tit. Words and Phrases. 
admissible, to define nature of instrument, when, 1388, 1476. 
as, whether a deed or will, 1388, 1476. 
whether a simple contract or deed, 1388. 
admissible, to interpret foreign language in instrument, 1419. 

to decypher obscure writing, 1419, 1420. 
admissible, to explain written Celling challenge, 1419. 
whether a challenge to fight, 1419. 
whether deadly weapons designed, 1419. 
admissible, to explain statutes, when, 1408. 

technical terms used, 1395, 6. 
mercantile terms, 1395. 
vfhat admissible in explanation of instrument, 

contemporaneous circumstances, collateral to question of intent, 
1384, 1399. 

whether referred to expressly, or by implication, 1420. 
examples, 

to ascertain real estate described, 1399, 1400 to 1404. 
inaccurate description, 1377, et seq, 1405, 6. 
whether parcel or not, 1401, 1403. 
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PAROL EVIDENCE — continued. 

whether freehold or leasehold lands intended, 1403, 4. 
whether real or personal property intended, 1403, 1429. 
whether freehold in lands, or rents merely, intended, 
1404. 

to identify right of way granted, 1397, 1389, 1402, 1429. 
to ascertuin “appurtenances,” 1403. 
to ascertain personal property described, 1400, 1402. 
term “ househould furniture,” 1402. 

“stock,” 1359, 1402, 1429. 

“ female slave and her increase,** 1406. 

“ freight in a ship,” 1358, 1406. 

“all rents in arrear,** 1404. 
to ascertain persons described, 1405 to 1407. 

inaccurate description, 1368, et seq., 1405,6. 
false name, 1374, 1392. 

term “ child,’* “children,” “grandchildren,” 1405, 6* 
4127. 


“ son,” 405. 

“ family,” 1405. 

“ owners,” in policy of insurance, 1407. 

“ nearest relations)” 1392. 

to ascertain acts contemplated by written indemnity, 1406. 

“ what defects covered by general warranty, 1392, 
1402. 

“ time meant by “ forthwith,” 1393, 1406, 1470. 

by more general expression, 1393, 
1470. 

“ term of lease indefinite, 1408. 

“ kind of work to be done, indefinite, 1407, 8. 

“ powers of arbitrators, indefinite, 1406, 7. 

“ other illustrations, 1406, 7. 

rule, how far applicable to statutes, 1395, 6, 1408. 

“ “ records, 1408. 

“ “ awards, 1408. 

usage or custom, admissible, when, and how far, 1403, et seq. 
See tit. Usage and Custom. 

whether admissible to enquire as to “ common understand- 
ing,” 1418. 

usage, or practice, under ancient instrument, admissible, 1396 to 

1398. 

rule applicable to private as well as public writings, 
1396 to 1398. 

not admissible, where instrument unambiguous, 1397, 8 
not admissible, to vary or control, 1397, 8. 
practical location under deeds &c. 1383, 1397, 8. 
as to age of instrument, 1398. 
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P ABOL EVIDENCE — continued. ’ 

direct erideace ef intent, inadmimible, to explain, 1383, 1384, 
1425 to 1434. 

dietinguieked from evidence collateral to queation of intent, 
1384, et aeq., 1425 to 1434, 
admissible at law, when, 1887, et stq., 1482, et seq. 
declarations of parties, when admissible, in explanation, 

where writing incomplete on its face, 1406, 7, 1471 to 1473. 
where several objects within description, 1362, 3, 1380 to 
1392. 

when declaration relevant, to show facts collateral to ques- 
tion of intent, 1392 to 1394, 1430, 1. 
effect of declarations, as depending on various circum- 
stances, 1362 to 1364, 1496. 
contemporaneous or prior negotiations or contracts, 
not admissible, generally, 1466, et seq. 
when admissible, 1471, et seq. 

rule where instrument refers to foreign expression of intent, 1420. 
reference must be to writing, when, 1422, 3. 
when to writing, both construed together, how far, 1420, et seq., 
1437, 1461,2. 

indirect or constructive reference, when sufficient, 
1380, 1421, 2, 1437* 
when reference to be direct, 1423, 4. 
reference must describe writing, when, 1423. 
oral evidence to connect writings, 1421 to 1425, 1461, 
1462. 

contemporaneous writings, 1421, 2, 1461,2. 
apparently inconsistent writings, 1420 to 1422, 
1461, 2. 

where writing required by statute of frauds, 1422, 
1423. 

description partly true, and partly false, 1423 to 
1425. 

rule where reference applies to several writings, 
1423, 4. 

rule where only one appears, 1424. 
intent, independent of reference, 1423, 4. 
reference to verbal matter must generally be direct, 1422, 1467. 
otherwise, if jrriting manifestly incomplete, 1472, 3. 
parol evidence of verbal contract referred to, admissible, 
1422, 1471, 2, 1462. 

ruld as to incomplete writing, 1406 to 1408, 1472, 3. 
reference in deed fee. to monuments, 1420. 

to be express, in order to conrtol course and distance, 
when, 1879. 1380. 
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PAROL EVIDENCE — continued, 

admissible, at law, to supply omissions, when, 1394, 5. 
to 611 up blanks, 1394, 5. 

rule as to blanks or omissions in wills, 1366, 1367, 1376, 
1384, 5, 1426. 

when admissible to add to, vary, or discharge instruments, 

general rules against parol, applies to cases not within statute of 
frauds ; 1466, 7. 

and to simple contracts as well as deeds 6tc. 1466, 7. 
not admissible to vary &c. wills, 1425. 

examples, 1384 to 1387, 1426 to 1428. 
not admissible to vary &c. deeds ot conveyance, 1428. 
examples, 1428, et seq. 

not admissible to vary clause reserving rent in lease, 1429. 

how far time of holding may be modified by usage, 1467, 8. 
rule the same, whether lease by simple contract or deed, 
1467, 8. 

time of holding unexpressed, how ascertained, 1408. 
admissible to prove usage, annexing incidents to leases, how 
far, 1464 to 1466. 

not admissible to vary &c. the condition of mortgage, 1431. 

nor to show absolute sale, intended, 1421, 2, 1431, 2. 
rule same, whether mortgage of chattels or lands, 1431, 2. 
same, where mortgage constructed of several writings, 
1421, 2, 1431, 2. 

not admissible to show conveyance apparently absolute, intended as 
a mortgage or security, 1432, et seq. 
deed of lands, 1432 to 1434. 
conveyance of personal property, 1432, 3. 
rule where evidence not objected to, 1434. 

where conveyance constructed of several writings, 
1421, 2. 

where usury is set up, 1447, 8. 
rule otherwise, in all cases, in New- York, 1432. 
rule in Pennsylvania, 1435, 6. 
rule in chancery, 1434, 1498. 
not admissible to vary condition of bond, 1437, 8. 
not admissible to add to or vary policy of insurance, 1463. 

usage, how far admissible. See tit Usage or Custom. 
when not admissible to add to or vary simple contract in writing, 1466, 
et seq. See tit Promissory Note , Receipt . 
not admissible to vary legal effect of instrument, 1469, 1470. 

of special receipt, 1440, 1. ' See tit Receipt. 
of bill of lading, 1470. See tit Bill of Lading. 
of promissory note, 1460 to 1462, 1470. See tit 
Promissory Note. 

} of policy of insurance, 1463. 
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PAROL EVIDENCE — continued. 

contract specifying no place of delivery* 1470. 
contract indefinite as to time, 1470. 
other contracts, 1470, 1. 

usage or custom admissible to change legal effect, how 
far, 1412 to 1415, 1454 to 1458, 1462, 1470. See tit. 
Usage and Custom. 

admissible to vary &c., by incorporating other writings referred to, 
1420, et seq.^ 

express reference, 1420, et seq. 
implied reference, 1421, 2, 1437. 

rule as to contempaneous writings, 1421, 2, 1437, 1461, 2. 
admissible to var} &c., by incorporating oral matter referred to, 
1422, 1471, 2. 

bill or note referring to oral condition, 1422, 1461, 2. 
bond referring to oral agreement, 1422, 1471, 2. 
when reference to oral matter void, 1422, 3. 
inadmissible to vary &c., by oral matter not referred to, 1422, 1466, 7. 
reason and extent of rule, 1466 to 1471. 

contemporaneous or prior negotiations, 1466, et 
seq. And see tit Bill of Lading , Promissory 
Note . 

admissible, if contract manifestly incomplete, 1471, et seq. 
instrument as to hiring, 1472. 
agreement to indemnify, 1406. 
submission to arbitrators, 1406, 7. 
instrument of compromise, 1407, 1472. 
agreement on one side not written, 1473. 
writing given in pari execution of oral contract, 1473, 4. 

otherwise, where complete execution imported, 
1471. 

blank endorsement of bill or note, 1473. 
admissible, to supply blanks or omissions, when, 1394, 5. 
name in contract, 1394. 

» sum in award, 1394. 
consideration in deed, 1444. 
sign of dollars omitted, 1394. 
clerical omissions &c., 1394. 
not to supply omission in wills, 1384, 5. 
admissible, to shew custom or usage regulating subject of contract. 
See tit. Usage and Custom . 

how far usage may vary legal effect of instrument, 1412 
to 1415, 1454 to 1458, 1470. 
or supply incident, 1454 to 1458, 1462. 
rule in respect to contracts as to seamen’s wages, 1462. 
admissible, in behalf of person not concluded by instrument, I486, 7. 
strangers may show real intent, 1436, 1448. 
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town, refuting settlement under pauper’s deed. 
1488, 1444, 1478. 

creditor, assailing' debtor’s deed for fraud, 1496, 
1448, 1451 to 1453. 

party, may show real intent, when instrument used by a 
stranger, 1487. 

deed, relied on by stranger, to show grantee’s lia- 
bility for repairs, 1487. 

bill of sale of vessel, relied on by master to show 
vendee liable for wages, 1437. 
receipt in the nature of a contract, 1440. 
admissible, where writing in its own nature, inconclusive, 
receipt, 213 to 216, 1438, 9, 1475, 6. 

otherwise, if in the nature of contract, 
when, 216, 1499 to 1441. 
bill of parcels, 218, 1476. 
letter of cretit, 1476. 

admissible, to disprove or vary consideration clause of deed, when, 
in suit for purchase money, 217, 1441. 
on question as to who received money, 216, 218, 1442. 
on question of damages upon covenant of warranty, 1442. 

upon covenant of seizin, 217, 1442. 
not inter partes, to vary substantive terms of deed, 217, 
218, 1441 to 1444. 

otherwise, as to strangers, 1436, 1444, 1448. 
otherwise, as to party, where a stranger relies on 
deed, 1437. 

whether deed assailed for fraud, can be supported 
by proving a different consideration, 1451 to 1453. 
party may always prove consideration consistent 
with deed, 1443, 4, 1452, 3. 
what is a “ different consideration,” 1448, 1451 to 
1453. 

rule where deed adds, “ and for divers other con- 
siderations,” 1444. 

or imports only “ divers good considerations,” 
1444. 

or a blank is left for consideration, 1444. 
admissible, to disprove or vary consideration clause in other writings, 
when, 216, 217. 

policy of insurance acknowledging premium re- 
ceived, 218. 

promissory note acknowledging “ value received,” 
218, 1458. 

rule where note states, a specific con- 
* sideiatioa, 1460. 
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PAROL EVIDENCE — continued. 

when admissible to prove want or fathire of consideration, 
rule as to deeds, 1442, 1449, 9. 

local statute of New -York, 1438. 
local law of S. Carolina, 1449. 
rule as to promissory notes, 218, 1458 to 1460. 
policy of insurance, 218. 
other contracts, 216, 217. 
admissible to prove fraud, when, 
deed, 1448 to 1459. 

party cannot set up fraud in respect to consideration, 
where deed directly in question, 1448, 9. 
local statute of New-York, 1438. 
local law of S. Carolina, 1449. 
party cannot set up fraud as to creditors &c., 1448. 
party charged with fraud not allowed to prove different 
consideration, 1451 to 1453. 
party may show fraud in the execution, 1449, 1451. 
promissory note, 1458, 9. 
other contracts, 216, 217. 

rule where fraud the gist of the claim, and instrument only 
collaterally in question, 1475. 
admissible to prove illegality of consideration, 

what consideration unlawful, 1445, to 1448. 
deed, 1445 to 1448. 

party cannot allege illegality after contract executed, 
1446, 1448. 

rule as to deeds of conveyance, delivered, 1446. 
rule different in respect to usury, 1447, 8. 
whether any one save a party can avoid deed for usury, 
1447,8. 

whether deed apparently absolute, may be shown a 
mortgage, to prove usury, 1447, 8. 
note or bill, 1458, 1476. 

parol contract as to illegal consideration not merged, 
1476. N 

admissible to prove facts relating to the execution, how far, 1476. 
to annul, by showing instrument misread to party, 1449. 

obtained by duress, threats &c., 1450, 1459. 
party incapable of executing, 1450, 1459. 
taken from party without his consent, 1450, 1459. 
deed not duly delivered, 1281 to 1286, 1388, 1450, 
1453. 

note not delivered, as such, 1459. 
one party refusing to sign his part', 1476. 
surety signing bond on condition that others would 
sign, 1450. 
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to qualify or vary effect, 

by showing delivery on a day different from date, 
1451. 

delivery conditional, 1282, 1450, 1453, 4. 
whether delivery to party can be qualified, 1450. 
rule as to deeds, 1450. 
rule as to notes, 1459 to 1461. See tit 
Promissory Note. 

to show party signed as agent, or trustee, when, 1464 to 1466. 
promissory note, 1464, 5. 
check, 1464, 5. 
lottery ticket, 1464. 
deed, 1286, 7, 1291, 1465. 
to show party signed as surety, when, 1465, 6. 
deed, 1465, 6. 

promissory note, 1461, 1465, 6. 
to define character of instrument, 1388, 1476. 
admissible to prove distinct independant oral matter, not merged, 
when, 1478, 9. 

admissible, to shew subsequent alteration or discharge of contract, 
when, 

rule as to simple contracts, 1477, 8. 

where doubtful whether subsequent or not, 1477, 8. 
rule as to sealed instruments, 1479 to 1481. 

where doubtful whether subsequent or not, 1481. 
rule as to contracts within stat. of frauds, 1463, 4, 1481, 2. 
rule in equity, concerning the admission of parol evidence, 1482 to 1496. 

same as at law, on questions of interpretation , 1434, 
1483. 

admissible to show intent, as an independent fact, 
when, 1387, 8, 1438. 
intent not meant to be expressed, 1434. 
to rectify mistakes in deeds &c., 1434, 5. 

mistake of law, as distinguished from mistake 
of fact, 1483, 4. 

mistake in wills, 1384, 5, 1487. 
whether plaintiff can allege mistake, on bill for specific 
performance, 1485, 6. 
to raise trusts in wills, 1487. 

to raise or rebut resulting trust in deeds See., 1488 to 
1491. 

to regulate jus accrescendi , in respect to joint purcha- 
sers, 1491. 

to operate equitable change of real to personal estate, 
1491. 

to fortify or repel presumptive satisfaction of covenants 
for family provisions, 1491, 2. 
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PAROL EVIDENCE — continued, 

to fortify or repel presumptive satisfaction of debt, by 
legacy, 1493. 

to fortify or repel presumptive satisfaction of a portion, 
by legacy, or advancement, 1493, 4. 
to fortify or repel presumptive ademption of legacy, by 
advancement, 1494, 5. 

to repel presumption that double legacies were not 
intended, 1495. 

to repel presumptive exclusion of executors from re- 
siduary estate, 1495 to 1498. 
to show conveyance, absolute on its face, was intended 
as a mortgage, 1434, 5, 1498. 

PARTICULARS, (BILL OF) 

voluntarily rendered, 472. 
under judge’s order, 469 to 475. 
when to be applied for, 475. 
order, how obtained &c., 474. 
to compel disclosure of demand, 470. 
in action ex contractu, 470. 
ex delicto, 470. 
ejectment, 470. 

to compel disclosure of party, 470. 
sufficiency of, and what it should contain, 471 to 473. 
insufficient, party must apply for further order, 472, 3. 

no ground of objection at trial, 472, 3. 
confines party in his proof, how far, 471 to 473. 

demand specified in declaration, but not in bill, may be proved, 
471. 

matter to rebut adverse claim, may be proved, though not stat- 
ed, 471. 

variance between bill and proof, when fatal, 472, 3. 
variance must be objected at trial, 473. 
plaintiff may recover on demand, not stated in his bill, if proved by de- 
fendant, when, 474. 

not delivered by plaintiff, remedy for, 471, 474, 5. 

by defendant, remedy for, 471, 474, 5. 
not delivered in time, evidence under, excluded, when, 471, 474, 5. 

when irregularity as to time, waived, 471, 
474, 5. 

amendment of bill to be made under judge’s order, 469. 

if after issue joined, court must be applied to, 469. 
when, and on what terms allowed, 469. 

PARTNER, \ 

not sued, incompetent for or against co-partner, when, 112, 266, 7, 1537, 
1538. And see tit. Joint-Debtor. 
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competent, for personal representatives of deceased co-part- 
ner, when, 83. 

competency of, how restored, 966, 1687, 6. 

admission by, evidence against co-partner, when, 179, 174. 

how far evidence, if made after dissolution, 171, 173,4. 
promise to pay each of several partners his proportion of debt, entitles 
each to sue alone, 616. 

special verdict finding partnership, not evidence inter alios, 824. 
reputation or hearsay, to prove partnership, 605, 703, 4. 
notice of dissolution in newspaper, when and as to whom evidence, 1 146, 
1146. 

books of firm, evidence as between partners, 681. 
power of, to bind co-partner by deed, 1268. 

by submission to arbitration, 1066. 

PARTNER, DORMANT, 

protected by actual dissolution, without notice, 1146. 

PARTY, 

to suit, incompetent, generally, as a witness, 134 to 138, 1548. 
grounds of incompetency, 134 to 137. 
to criminal suit. See tit. Co-Defendant. 
to civil suit, incompetent, 

if interested in the event, 136 to 188, 1548 to 1551, 1663, et 
seq. 

or in the costs, 136 to 188, 1648 to 1661, 1533, et seq. 
competent, if free from interest, when, 136 to 138, 9, 1648 to 1661, 
1663, et seq. 

who may object, 141, 2, 1649, 1650, 1563, et seq. 
otherwise in New- York, and some other states, as to party on record, 
134 to 137, 144, 6, 1648, 1660, 1. 
trustee without interest, 199, 1660, 1. 
lessor in ejectment, without interest, 136, 141. 
unnecessarily made a party, 137, 141, 144. 
made a party by mistake, 144. 
may testify by consent, 142. 
any party may object, 136, 141, 9. 
rule in equity, 137, 1650. 

in court of probate, on accounting, 138. 
before auditors, in action of account, 138. 
competent to prove facts preliminary to secondary evidence, 

even though interested, or a party to record, 133, 198, 1197, 
1218, 1231, 1346, 1551, 2. 
notice to produce, 138, 1197, 1346. 
search, loss &c. of writing, 188, 1218, 1991, 2, 
1346. 

enquiry &c., for attesting witness, 188, 1296, 1346. 
competent ez necessitate, when, 140, 1, 253. 
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whether competent to prove contents of box &c., delivered to innkeeper, 
or carrier, 140, 1. 

competent to authenticate account books, when, 141, 628, et seq. See 
tit Book of Account. 
competent by statute, when, 140, 252, 3. 

in interest, rendered competent by release, assignment &c., when, 265, 
1549, 1550, 1, 1564, et seq. See tit Interest. 
incompetent at commencement of suit, rendered competent by subsequent 
proceedings, when. See tit. Co-Defendant. 
party to instrument, when allowed to invalidate it, 71 to 81, 1513. 
admission by. See tit Admission. 

privileged from testifying, when, 134, 136, 141, 1548 to 1550, 1563, 4. 
compellable by statute, when, 136, 276, 1551. 
overseer of poor, on appeal from order of removal, 141. 
party in interest, but not on record, 141, 164, 740, 1. 

when compellable to tea tit}', 272 to 275, 740, 1, 
1570, 1. 

lessor of plaintiff, in ejectment, 141. 

PATENTS, 

granting lands, how proved, 1163, 4. 
granted in another state, how proved, 1166, 1258. 
securing inventions, how proved, 1164, 5. 
presumed regularly granted, how far, 296, 7, 305, 361, 1163, 4. 
PAYMENT, 

plea of, in assumpsit, admits cause of action, 449, 450. 
in suit on award, admits award, 449, 450. 
in suit on judgment, admits judgment, 450. 
in suit on bond, admits bond, 450. 
supported by proof of discharge in bank notes, 492. 

or notes on individuals, 492. 
or debt due from payee, when, 492. 
supported by proof of payment of a less sum, when, 314. 
by proof of unexplained delay, when, 316. 
to judgment creditor, not proved as in favour of officer, by his return on 
execution, 1083, 4. 

act of, evidence of payor being indebted to payee, 288, 315. 
of check or order, evidence that drawee had funds of drawer, 288, 315. 
or that he owed drawer, 288, 315. 

of money order by drawee, presumed from its being in drawee’s hands, 
315. 

to payee of check, not presumed from paid check found among drawer’s 
papers, when, 315. 

otherwise, if check shown to have been in payee’s possession, 
815. 

of bill of exchange, presumed from being found in acceptor’s hands, 314. 
of bond or note &c., presumed from being found in debtor’s hands, 314. 
Vol. I * 214 
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PAYMENT— continued. 

pf bond or note &c., presumed from being crossed, wsd 314. 

how presumption rebutted, 314. 

of demand, when presumed from omitting it in statement of accounts, 

314. 

of highway tax, presumed from not being charged ip bill for next year, 

315. 

of purchase money, presumed from giving bond to convey, and taking no 

counter security, 315. 

of debt secured by pledge, not presumed from releasing pledge, 315. 

of officer in United States service, presumed, when, 315. 

of servants, presumed from course of business, when, 294, 316. 

presumed, from creditor paying money to debtor, and t a k i n g his receipt* 

316. 

presumed, from lapse of time, when, 315, 316, et seq. 
of bond, after 20 years, 316 to 313- 
how time to be computed, 316. 
shorter period, with other circumstances, 316. 
how presumption repelled, 317, 318. 
of mortgage, after 20 years, when, 318. 

shorter time, with other circumstances, 319. 
whether 6 years will answer, where debt secured by simple con- 
tract, 319. 

how presumption repelled, 319. 
of rent secured by sealed lease, after what period, 323, 352, 8. 
rule as to quit-rent, 352, 3. 
how presumption repelled, 353. 
of debt, secured by single bill, after 20 years, 323, 852, 3. 
of demands on other sealed instruments, 323. 
of judgments, decrees &c., of record, after 20 years, 324. 

how presumption repelled, 324. 
of statutes-merchant, statutes -staple, and recognizances, 324. 

how presumption repelled, 324. 
of annuities, 324, 5, 328. 

rule as to annuity to wife for pin money, 325. 
rule as to income of a fund settled upon wife, 325. 
how presumption repelled, 325. 
of portions charged on realty, after what period, 325. 

how presumption repelled, 325. 
of legacies or distributive shares, 325 to 327. 
equity follows statute of limitation, 326, 7. 
how presumption repelled, 326, 7. 
of vendor’s lien for purchase money, 327, 8. 
of demands uppn simple contract, 323, 4. 

presumption arises after 20 years, when, 323, 4. 

whether it arises within a shorter period, 324. 

presumption excluded in England by ftat. of limitations, 394. 
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how presumption repelled, 324. 

of claims for damages assessed under statute, presumed when, 323. 
of creditor of estate, presumed from implied acquiescence in distribution 
of estate, when, 347. 

PAYMENT INTO COURT, 

its effect as an admission, 467 to 469. 

admits plaintiff’s calling, when alleged, 208. 

when an admission of prima facie liability beyond amount paid in, 
467, 8. 

when not an admission beyond amount paid in, 467, 8. 

admits contract, how far, 467, 8, 9- 

defendant may prove himself not liable at all, 467, 8, 9. 

effect of such proof, 467, 8. 
generally, on all the counts, effect of, 468, 9. 
specially, on one count, when applied to another, 467, 8. 
if no more due than paid in, verdict to be for defendant, 467, 8. 
plaintiff taking money out, effect of, 469. 

taking out summons for allowance of, an admission, how far, 196, 469. 
PEDIGREE, 

proof of. See tit. Hearsay, Declarations. 

PENALTIES, 

judgment for, bars suit for another incurred on same day, when, 969, 1005. 
PERFORMANCE, 

plea of, in action of covenant, admits deed, 1213. 

and plaintiff may read recital of covenant in declaration, 1213. 

or covenant itself so far as it accords with declaration, 
1213. 

matter excusing performance, inadmissible under, 429, 430. 
of covenant, admitted by plea of non est factum, when, 448, 9. 

admitted by judgment by default, 446. 
of Written contract, allegation as to time of, when materia], 534, 1481. 
time for performing written contract, waived or extended by parol, when, 

1477 to 1481. 


rule as to contracts under seal, 1479 to 1481. 
as to contracts not under seal, 1477, 8. 
as to Contracts within statute of frauds, 
1463, 4, 1481. 


PERJURY, 

taking of oath, may be proved by a single witness, 283. 
testimony given, when sufficiently proved , 749. 

falsity of testimony, to be proved by more than a single witness, 283, 4. 
witness’ expressions of malice toward party, evidence in showing testimo- 
ny corruptly false, 454. 
in making deposition, 

prisoner must be identified as the deponent, 1101. 
how identified, 1100, 1. 

taking of oath, and its judicial character to be proved, 1100, 1101. 
how proved, 1100, 1101. 
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oath administered under special authority, 1100, 1. 

under general authority, 1100, 1. 
deposition itself, how proved. See tit. Deposition . 

copy, when evidence, 1101. And see tit. Deposition. 
in making affidavit, proof of affidavit &c. 1101. 
conviction of, incapacitates witness, 64. See tit Infamy. 

PETIT LARCENY, 

disqualified a witness at common law, 1503. 

conviction of, by special sessions, should specify value of goods, 996. 
PETIT TREASON, 

on indictment for, prisoner may be convicted of murder, 497. 
conviction of, cannot take place under indictment for murder, 497. 
prosecution for, barred by acquittal or conviction of murder, when, 968. 
PHYSICIAN, 

rule as to confidential communications to, 279, 280, 1574. 
opinion of, when evidence, 760 to 763. 

PLACE, 

variance in proof of, 

allegation of, descriptive, 536 to 538. 

matter of venue, 536 to 538. 

rule where doubtful, whether allegation one of venue or descrip- 
tion, 537. 

rule in criminal cases, 638, 9. 

PLEADINGS, 

admission by. See tit Admission. 

POLICY OF INSURANCE, 

usage admissible to explain, 1407, 1410, 1416. 

inadmissible to vary or contradicted, 1416, 1463. 
oral evidence to vary or contradict, inadmissible, 1463. 
inadmissible to shew mistake, 1463. 

to shew contemporaneous contract, 1463. 
whether application may be used to explain or vary policy, 1421. 
acknowledgment of receipt of premium in, may be contradicted, 218. 
POSSESSION, 

of writings, 

when evidence of payment. See tit Payment. 
evidence of delivery, when, 1284, 5, 1309, 1450. 
by party, when presumed, 1186 to 1188. 

how proved, 1186, 1188. 
who entitled to possession of title deeds, 1187. 
who presumed to possess papers, 1187, 1226, 7. 
writing in possession of party, proof of. See tit. Secondary Evidence, 
Writing. 

prtmaJacie evidence of ownership, when, 295, 353, 4. 
ground for'presuming grant, deed &c., when, 354, 5, et seq. 
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POSSESSION — continued . 

stolen property found in prisoner’s possession, evidence of his guilt. See 
tit. Larceny . 

adverse possession, 355, et seq. See tit. Presumption, Adverse Pos- 
session. 

POST, 

presumption from course of, 294. 

proof of letter or notice sent by. See tit. Letters, 

POST-BILL, 

entry on, not evidence of receipt of letter, when, 1204. 

POSTEA, 

when to be produced to show cause tried, 1071. 
evidence of amount recovered, in action for indemnity, 1071, 2. 
POST-MARK 

on letter, how proved., 1339. 

POWER 

of a public nature, 1287, et seq. And see tit. Jurisdiction . 
to take private property for public use, 1288. 
to make sales — power to be proved, 1288, et seq. See tit. Dud, 
under judgment or decree, 1288, 9. 

executor, administrator, &c., 362, 868, 9, 1288, et seq. 
sheriff, 1288. 

under statute, » 

collectors of taxes, 297, 362, 1289, 1290. 
comptroller, 1290. 
register, 1290. 
county auditor, 1290. 
town trustees, 1291. 
other officers, 1289 to 1291, 2. 
form of deed on sale, 868, 9, 1288, 1291, 2. 
how far to recite power, 1288, 1291, 2. 
recital not evidence of power, 1081, 1292. 
misrecital of power, effect of, 1291, 2. 

oral evidence in respect to, 1291, 2, 1425, 1430. 
presumptions in favour of regularity of these sales, 296* 7, 305, 
361, et seq., 868, 9, 1292. 

power not presumed, in favour of official act, 297, 868, 1247 to 1249, 
et seq., 1287. 

jurisdiction of inferior court, 305. And see tit Inferior 
Court , Jurisdiction , Judgments , decrus fyc, 
power of record, not presumed, even in favour of ancient deed, , when, 
364, 1292. 

when presumed, 361, et seq. 
of partner, to bind co-partner by deed, 1268, 1281. 

to bind co-partner by submission to arbitration, 1035. 
of agent, as such, to bind principal by deed, 1268. 
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POWER OF ATTORNEY. See tit. Power. 

in proving deed executed under, power to be produced, 1268, 9. 

presumed, if deed ancient, when, 1269, 1292. 

PRACTICE, 

in respect to compelling attendance of witnesses, 1 to 7, 24 to 28. See 
tit. Attendance. 

on motion to put off trial, 41 to 57. See tit. Putting off Trial. 
in obtaining testimony by deposition, 32 to 41. See tit. Deposition. 
PREAMBLE, 

in private statute, when, and against whom evidence, 802, 3. 
PRESCRIPTION, 

person claiming under, when competent. See tit. Commoner , Custom, 
Inhabitants. 

what allegation calls for proof of, 518. 

allegation of prescription to fish and use shore for that purpose, does not 
authorize evidence of prescription to erect huts on shore for fishing, 429. 
PRESIDENT OF U. STATES, 

requisition by, calling out militia, effect of, as an adjudication upon exi- 
gency, 1020. 

not bound to disclose communications made to him officially, 749. 
PRESUMPTION AND PRESUMPTIVE EVIDENCE, 
definition of, 289. 
principles on which founded, 289. 
degrees of, 

violent presumption, what, 307. 
probable presumption, what, 307. 
weak and inconclusive presumption, or conjecture, 307. 
force and effect of these different presumptions, 307 to 313. 
jury to judge of, 308, 9. 

distinction between circumstantial, and presumptive evidence, 307. 
between presumption and proof, 307. 

between circumstantial, and direct or positive evidence, 385. 

the former secondary, and inadmissible, when, 385, 423, 4, 
544, 5. 

between circumstantial or presumptive, and prima facie evi- 
dence, 309. 

absence of presumption on side holding affirmative, decides case against 
it, when, 306. 

general rules of, apply to corporations as well as individuals, 288, 298. 
particular presumptions, 

that one intends the ordinary consequences of his voluntary acts 
291, 311 

of malice, in libel, 291. 

in other cases, 311. 

of conspiracy to defraud, from causing plates to be struck for 
altering bills, 291. 
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of intent to defraud, from wilful detraction or obliteration of in- 
strument, 1216* 

that evidence wilfully suppressed, destroyed &c., would be adverse 
if produced, 293. 

of revocation of first will being contained in second, from de- 
stroying latter, 293. 

of valuable consideration in bond, from destruction, 293. 
of due execution of instrument, from destruction, 1220. 
of instrument containing matter adverse, from resorting to infe- 
rior proc\L3U, 54fe 

of contents feeing as recollected, from refusal to produce, 293, 
1192, 1234. 

of best oral evidence being against party, from omitting to pro- 
duce it, 293, 310. 

omitting to explain circumstances, 293, 310. 

omission accounted for, how, 310, 546. 
of direct evidence being adverse, from resorting to circumstan- 
tial, 385, 423, 544, 5, 6. 

retort to circumstantial, how justified, 385, 6, 424, 
5,545,6. 

that a fact once existing, continues, 295. 

continuance of partnership, 295.' « 

of life, 295. 

counter presumption, 484, 489, 490. 
of possession, 295. 

* * of corporation, 295. 

of insanity, 296. 
not of insolvency, when, 295. 
or editorship, 295. 

that what is natural and common, is true, 295. 
of affection among relatives^ 295. 
of entry of brother not being adverse, 295. 
of sanity, 295, 6. 
insanity, when, 296. 

death without issue, not presumed, when, 295. 
of minor being under control and protection of parent, 296. 
of wife acting under coercion of husband, in committing offence, 
296. 

that persons take care of their own concerns, 296. 
of vendor’s knowledge of obvious defects, 296. 

of adverse possession of land, 296. 
of person paying, being indebted, 296, 315* 
of debt not having been forgiven, 296. 
gift not presumed, 296. 
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PRESUMPTION AND PRESUMPTIVE EVIDENCE-^conrin^ 
that persons act according to their interest, 801 to 303. 

acquisition of incumbrance, when presumed an act of purchase, 

301, 2. 

when an act of extinguishment, 
301, 2. 

by tenant in tail, 301, 2. 
by tenant for life, 301, 2. 
by mortgagee, 302. 
by owner of equity of redemption, 
802. 

of relinquishment of right, from acquiescence in adverse enjoy- 
ment, 302. See infra ; and tit. Easement, Adverse Posses- 
8ion 9ft. 

of acceptance of advantageous offer, bequest, conveyance fcc., 
303. 

assignor’s acceptance of provision in lieu of dower, 303. 
creditor’s acceptance of debtor’s assignment, 303. 
grantee’s acceptance of delivery of deed, 1283. 
rule as to acceptance by corporation, 288. 
of destruction of paper, from interest in suppressing it, 1222. 
from artificial habits, and usual course of conduct, 294. 
of term of credit, from custom of trade, 294. 
of xeceipt of letter, from course of mail, 294, 1203, 4. 
of mailing letters, from habit of business* 294, 1203, 4. See tit 

Letter*. 

of receiptof marine intelligence, from taking newspaper contain- 
ing it, 294. See tit. Newspapers. 
of possession of paper, by attorney, from client’, residence 

abaoad, 294, 1184, 5. 
of access to partnership books, 294, 681. 
of stockholder’, right to certificate, from custom, 294. 
of payment to servant, from custom, 294. 
of authority of wife, from absence of husband, 294. 
of authority to sign name, from repeated acquiescence, 294. 
of right to charge interest, from custom, 294. 
of service of notice, from practice in office, 294. 
of gift to daughter, from custom of parents as to outfit, 296. 
of presenting checks, from practice in respect to, 295. 
of attesting witness having been present at execution, from his 
habit, 761,2, 1303, 4. 

of sheriff having Advertised, from his uniform practice, 1235. 
from state of society, 294. 

of slavery, in a slave holding state, from color, 294, 361, 488. 

rebutted by enjoyment of freedom for twenty yean* 361. 
freedom presumed in non-slave-holding state, 294. 
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PRESUMPTION AND PRESUMPTIVE EVIDENCE— continued, 

that things are legally and properly in their existing state, 295, 

Of ownership, or title, from possession, 295, 353. 

title to real estate, 353, 4. 
title to personal estate, 353, 4. 

of due delivery of deed, from possession hy grantee, obligee &c. 
1284. 

of other writings, from possession, 1309. 
that persons are innocent, till proved guilty, 296, 296, 483. 
that official duty has been regularly performed, 296, et seq. 

of regularity of official title, from acts in office, 297, 486. And 
see tit. Official Character. 

of public grants, surveys, &c. having been regularly made, 296, 
7, 305, 361, 1168, 4. And see tit Patent , Power. 
of overseers of poor having taken proper steps to relieve pau- 
per, 297. 

of regularity of tax assessment, 297. 

of district attorney having filed transcript of conviction, 297, 
486. 

of entries in public books having been made by proper officer, 
297. 

of official seal having been affixed by proper authority, 262, 
1124, 1287. 

of auditor of exchequer having delivered up rolls, on removal, 
297. 

of regularity of renewal of justice’s execution, 297. 
of due notice having been given of register’s sale, 297. 
of regularity of sheriff’s sale, 297. See tit. Power , Deed. 
that he levied and advertised, 297, 485. 
that he searched for personal, before selling real prop- 
erty, 485. 

that he had certificate of apprisal, when he set off lands, 
297. 

of return of execution in due time, 297. 
of sheriff retaining ca. sa. proper time to charge bail, 297. 
of regularity of tax collector’s sale, 297, 862, 1289, 1290. 
of regularity of acts of commissioners in making partition, 961 , 
362. 

pf regularity of sales by administrators &c., under decree, 805, 
362, 868, 9. And see tit. Power, Deed. 
of regularity of probate or acknowledgment of deed, 1248, 9. 
power to act, not presumed, 297. 

of sheriff, to receive money, 297. 

to give deed, 1288, et seq. 
to levy &c. 1078, et seq. 

of administrators &c. to sell realty, 862, 868, 9, 1288, 
et seq. 

Voii. L # 215 
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PRESUMPTION AND PRESUMPTIVE EVIDENCE— continued. 

of officer, to sell land for taxes, 297, 362, 1289, 1290. 
of officer taking probate or acknowledgment of deed, 
1247 to 1249. 

of jurisdiction of inferior court, 305. And see tit. Jn- 
ferior Court , Jurisdiction , Judgments, decrees $rc. 
that private acts have been fair and regular, 

of entry in premises being with rightful intent, 298. 
of regularity of conveyance by trustee, 298. 
of trustee’s fidelity in respect to trust, 298, 367, 8. 
of persons not having acted criminally, 288, 296, 298, 483, 4. 

or fraudulently, 288, 298, 301, 484. 

rule in equity, 301, 336 to 340. 
or immorally, 298. 
or in violation of law, 298. 

of alteration &c., in instrument, having been made before execu- 
tion, 299, 1317. 

when contrary presumption prevails, 299, 1216, 1222, 
1317. 

of deed bearing its true date, 298, 305, 1453. 
of deed having been regularly signed — sealed— delivered, 304, 
305. And see tit. Deed. 

arising from the nature and general incidents of property, 303. 
that lord of manor owns soil, 303. 

that landholders of manor have equal right of common on lord’s 

waste, 303. 

that owner of enclosed land owns waste between that and high- 

w ay, 303. 

that soil of highway belongs to adjoining owner, 303. 
that owners on each side of highw ay own usque ad filum vice , 303. 
that proprietors on opposite sides of stream own usque ad Jilvm 
aquee , 303, 4. 

that proprietor on both sides of stream owns the whole, 304. 
that owner of surface of land owns minerals &c., 303. 
that possessor of several fishery has right to the ground covered 
with water, 303. 
how rebutted, 304. 

that money borrowed by husband, on security cf wife’s lands, was ap- 
propriated solely by him, 306. 
equity arising from, how rebutted, 306. See tit. Husband 
and Wife. 

of citizenship, 363. See tit. Naturalization. 

of delivery of property per order, from order found in drawee’s hands, 
315. 

of liquidation of demands, 315. 

from giving bond and mortgage, 315. 
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PRESUMPTION AND PRESUMPTIVE EVIDENCEr-cwrimied 
from giving promissory note, 315. 
of payment, release, waiver, or extinguishment, 

from custody of security. See tit. Payment . 
from security being crossed, rased or tom, 314. 
from omission of demand in account stated, 314. 

of tax in bill for another year, 315. 
from creditor paying money to debtor, and taking his receipt, 
316. 

from course of business, 294, 315, 316. 
not of debt secured by pledge, from release of pledge, 314. 
from lapse of time and other circumstances. See tit. Payment. 
of debt secured by bond after 20 years, 316 to 318. 
after shorter period, when, 316. 
how presumption repelled, 317, 318. 
time, how computed, 316. 

defence at law, comes in under plea of payment, 
816. 

of mortgage debt, after 20 years, when, 318. 
after shorter period, when, 319. j 
rule where debt secured by simple contract, 319. 
of debt secured by single bill, after 20 years, 323. 
of rent secured by sealed lease, 323, 352, 3. 
rule as to quit rent, 352, 3. 
presumption, how repelled, 353. 
of debts secured by other sealed instruments, 323. 
of sealed obligation to convey land, 323. 
of covenant against encumbrances, 323. 

accord and satisfaction presumed, 20 years after breach, 

323. 

of demand secured by judgment or decree, after 20 years, 

324. 

how presumption repelled, 324. 
snpplemental bill &c., to enforce decree, barred, when, 
335, 348. 

of statutes-merchant, statutes-staplq and recognizances, 
324. 

how presumption repelled, 324. 
of annuities, 324, 5, 328. 

annuity to wife for pin-money, 325. 
income of fund settled upon wife, 325. 
how presumption repelled, 325. 
of portions charged on realty, 325. 
when presumed extinguished, 325. 
presumption, how repelled, 325. 
of vendor’s lien for unpaid purchase money, 327, 8. 
when presumed, extinguished, 327, 8. 
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PRESUMPTION AND PRESUMPTIVE EVIDENCE — continued. 
of payment, release &c., from lapse of time, 
of attorney’s lien for costs, 349. 
when barred, 349. 

of demand upon simple contract, 323, 4. 

presumption of payment arises after 20 years, 323, 4. 
whether it arises after shorter period, 324. 
how presumption repelled, 324. 

presumption excluded, in England, by stat. of limit*- 
tions, 324. 

of claim for damages assessed under statute, 323. 
of claims respecting legacies or distributive shares, 326, 
347, 8. 

remedy for, barred after what time, 325, 6, 333. 
equity follows legal limitation, if one exists, when, 
356, 7, 333, 4. 

how presumption repelled, 326, 7. 
acquiescence in payment to wrong person, when pre- 
sumed, 347, 8. 

acquiescence in erroneous distribution, when presumed, 
347. 

of trust claims generally, in equity, 328 to 336. 

not barred, if solely cognizable in equity, when, 328, 9. 
as between trustee and cestui que trust, 328, 9, 
347, 8. 

rule where strangers are concerned, 329, 347, 8. 
barred, if concurrent remedy exists at law, when, 330 to 
334. 

or some analogous remedy, 331, 334, 5. 
bar repelled by some circumstances as at law, 335. 
and other answers to it admissible, 335, 6. 
acquiescence in breach of trust, presumed, when, 348. 
acquiescence in other acts of trustee, presumed, when, 
347, 8. 

of executor’s claim for advances beyond assets, 327. 

presumed waived &c, when, 327. 
of administrator’s right to apply for sale of lands to pay 
debts, 329, 330. 

right barred after what time, 329, 330. 
right of appropriation — presumed waived, when, 340, 1. 
right reserved in conveyances — presumed waived, when, 
340, 1. 

to work mines &c., 340, 1. 
to cut timber, 340. 

right of pre-emption — presumed waived, when, 341. 
right of dower — presumed, waived, w hen, 342. 

or released, 360. 
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PRESUMPTION AND PRESUMPTIVE EVIDENGE — continued. 

right to settlement — lost by delay, when, 342. 
equitable title to estate — presumed waived, when, 334, 342. 
creditor’s claim as against legatees &c. — presumed waived, 
when, 347. 

by laches alter distribution of estate, 347. 
presumption, how repelled, 347. 
right to call for issue of devisavit vel nan — lost by delay, 
when, 334, 342. 

right to review, or re-hearing — barred by delay, when, 334, 5. 
to enforce decree, barred, when, 335. 
to set aside judgment for irregularity — when bar- 
red by delay, 335. 

right to specific performance — waived or embarassed by ^de- 
lay, 332, 342 to 345. 

effect of non-tender at the day, at law, 342, 3, 346. 

effect of, in equity, 343 to 345. 
covenant to renew lease — waived by tenant’s delay to per- 
form conditions, when, 346. 
when tenant relieved in equity, 346. 
equitable relief against irregular or fraudulent sales, 331. 
when barred, by lapse of time, 330 to 340, 349. 
fraud in sale presumed, when, 336, et seq. 
what circumstances will repel bar, 335, 6, 339, 340. 
equitable relief against mistakes— when barred by delay, 
332. 

right to call for account — lost or embarrassed by delay, 
when, 332 to 334, 347, et seq. 
right to open settled accounts — when barred $tc., 348; 9. 
equitable remedies generally— barred by delay, when, 330 
to 352. 

bar repelled in equity by same circumstances as at law, 
335. 

and by additional circumstances, 335, 6, 350. 
how presumptive bar, from delay &c., to be set up in 
equity, 350, 1. 

effect of delay &c., in barring public rights, 350, 354, 5. 
nullum tempos occurrit republican, 350, 355. 
of title, and evidences of title, from long acquiescence in adverse en- 
joyment, 344, 5, et seq. And see lit. Adverse Possession . 
of deeds &c., in other cases, 367 to 371. 

to cestui que trust in possession, from trustee, when, 367, et seq. 
in accordance with trustee’s duty, 367, et seq. 
not presumed in breach of trust, 368, et seq. 
nor against policy of family settlements, 368. 
to mortgagor, from paid mortgagee, when, 969. 


Digitized by ^ooQle 



1718 


INDEX. 


PRESUMPTION AND PRESUMPTIVE EVIDENCE— continued. 

to vendee in possession under contract for conveyance, when, 
369, 370. 

not unless he has performed, 370. 

whether deed or conveyance presumed in a registering county, 370, 1. 
of induction &c. to benefice, presumed from 15 years enjoyment, 371. 
of easements, from long adverse user, 357. 
ancient lights, 371, 2. 
private ways, 372, 3, 4. 
fisheries, 357, 375. 
water, 372, 3, 376 to 385. 
other easements, 376. 

presumptive or circumstantial evidence in criminal cases, 
measure of, required, 289, 308. 

how far dependant on grade of offence, 312, 813. 
rules for estimating force of, 307 to 313. 

cautions respecting fallibility of, not to be carried to extreme, 306, 
313, 386, et seq. 

observations on tract entitled, “ Theory of Presumptive proof,” 386 
to 393. 


corpus delicti to be clearly proved, 312, 394, 5. 
circumstances not to be resorted to, where direct evidence attaina- 
ble, 385, 6, 423, 4. 

prisoner omitting or withholding evidence, a circumstance against 
him, when, 292, 3, 310, 311. 

suspicious conduct and declarations of prisoner before and after of- 
fence, 291 to 293, 307, 311, 394. 

prisoner having conspired to commit offence, when evidence of actu- 
al participation, 307, 8. 

antecedent menaces or threats, state of feeling &c., of prisoner, 907, 
8, 394, 461, 465. 

absence of apparent motive, favorable to prisoner, 311. 
conflicting motives, 311. 

character of prisoner, effect of. See tit Character . 
proof of other transactions, admissible, when, 291, 454, 461 to 465. 
wife presumed to act under coersion of husband, when, 296. 
in prosecutions for forgery and counterfeiting. See tit Forgery and 
Counterfeiting. 

in prosecutions for larceny. See tit. Larceny . 
in prosecutions for receiving stolen goods. See tit Larceny* 
in prosecutions for conspiracy. See tit. Conspiracy. 
in prosecutions for perjury. See tit. Perjury . 
in prosecutions for obtaining goods by false pretences. See tit False 
Pretences. 

in prosecutions for hongieide. See tit. Murder, .. ,, p 
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PRINCIPAL AND ACCESSORY. See tit. Accessory. 

PRINCIPAL AND AGENT. See tit. Agent. 

PRINCIPAL AND SURETY, 

when surety competent, or not, for or against principal, 101, 2, 109, 110, 
113, 1534, 1536, 7. 

principal, when competent or not, for or against surety, 113, 1521, 2, 1532, 
3, 1547, 8. See tit. Bail. 

admissions of principal, when evidence against surety, 171, 174, 5, 669 to 
673. • 

admission of surety, not evidence against co-surety, 172. 
judgment against principal, admissible against surety, when, 816. 
effect of, 816, 984, 5. 

judgment against principal, no bar to suit against surety, when, 985, 6. 
PRIVILEGED COMMUNICATIONS, 

private, made to attorney or counsel. See tit Attorney or Counsel. 
to clerk of attorney or counsel, 279, 1571. 
interpreter between attorney and client, 278, 280. 
to medical men, when privileged, 279, 280, 1574. 

whether any one save patient may waive it, 1574. 
to church members, in course of discipline, not privileged, 162, 
279, 280. 

to protestant clergymen, when privileged, 279, 280. 
to Roman Catholic clergyman, 279, 280. 
to clerk of merchant, or servant, bound to keep master’s secrets, 
278, 9. 

to agent or factor, not privileged, 279. 
to banker, 279. 
to friend, not privileged, 280. 
official, 1574, 5. 

to officer, with a view to be admitted as state’s evidence, 238. 
to grand jury, made by way of complaint or testimony, 59, 282, 
749, 1575. 

to petit jurors, 59, 1575. 
to arbitrator, 1575. 
to governor, 1575. 
to senator, 1574, 5. 
to secretary of state, 749. 
to president of United States, 749. 
with a view to aid arrest of criminal, 748. 
papers left with attorney, counsel, agent, trustee or officer, privileged, 
when. See tit. Attorney or Counsel, Production of Writings. 
PRIVILEGE OF WITNESS, 

from arrest See tit. Arrest. 
from answering, 

where answer might subject to penalty or forfeiture, 734, 738, 9. 
how far witness to judges to propriety of answering, 736, et 
seq. 

rule where offence barred by statute of limitations, 739. 
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PRIVILEGE OF WITNESS^mtimierf. 

what penalty or forfeiture within the nile, 734, 738, 9. 
where answer might tend to criminate him, 734 to 739, 747 , 8, 775, 
776. 

how far witness to judge as to propriety of answering, 736, et 
seq. 

rule where offence barred by statute of limitations, 737, 8, 9. 
where answer might subject to civil suit, 739, 740. 
where answer might degrade witness, 734, 738, 9, 741 to 748, 775. 
privilege is that of witness, who may waive it, 745, 748, 1576. 
witness must claim privilege in limine , or he waives it, 735, et seq. 
accomplice admitted on motion, not privileged from answering fully, 
735. 

party in interest not compellable to testify, when, 141, 164, 740, 1, 
1563, 4, 1571. 

when compellable, 272 to 275, 740, 1, 1570, I, And see tit. In- 
terest, Party. 

PRIZE, 

sentence on question of, in Admiralty. See tit. Admiralty. 

PROBATE. See tit. Judgment s, decrees Sfc., Wilts, Letter* Testamentary and of 
Administration. 

disallowed, how far conclusive of invalidity in same or other courts, 857, 
862, 1358. 

revoked or set aside, effect of on will, 857 , 862. 

effect of, as to persons acting under probate, 859. 
of will of personal property, 

necessary to show executor’s title, when, 859, 800. 

in respect to state of the pleadings, 860; 
how proved, 1117 to 1120. 
of will of real estate, 

when and how far evidence, 857, 859, 1347, 8. 
how proved, 1118. 
of another state or country, 

effect of, and how proved, 860, 861, 870 to 877, 1120, 1225, 6, 1348. 
may be impeached for lack of jurisdiction, 868, 870 to 877, 1119, 1120. 
effect of adjudication upon jurisdictional facts, 876. 

PROCESS. See tit. Execution, Writ. 

protects officers for acts done under it, if fair on itsface, when, 990, 1, 
1005, et seq., 1078, et seq., 1287, 8. 
protects assistants of officer, when, 1011. 
not a protection, if void on its face, 1007, 8, 1288. 
mesne process, no protection to officer, if he neglects to return it, 1082. 
of inferior court, when amendable, 1025. 
whan void for being issued out of term, 1003, 1104, 5. 
suing out, and contents, how proved', 1076 to 1078. See it Writ, Execu- 
tion. 

return upon, effect of as evidence, 1083 to 1097. Sfee tit jRdvm. 
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PROCHEIN AMI, 

incompetent witness, 135, 1549. • 

PRODUCTION OF WRITINGS, 

under subpoena duces tecum, 11, 12, 1170, 1. 
form and requisites of process, 11, 1170. 
obedience to, may be enforced by attachment, 11, 1171. 
wbat papers witness compelled to produce, 11, 12, 1171 to 1174. 
title deeds, when privileged 1172. 
papers held as security, 1172, 3. 

held by witness as attorney or counsel, 12, 276, 7, 280, 1, 
1173, 1574. See tit. attorney or Counsel 
held as agent or trustee, 1173, 4. 
held as officer of a bank, 1174. 
papers privileged on grounds of public policy, 25, 1574, 5. 
papers in custody of public officer, 25, 1110, 1574, 5. 
witness compellable to produce without being sworn, when, 730, 1171. 
under rule of court, 

third person not to be called on in this mode, 1175. 
when party compelled to produce, 1175 to 1182. 

when excused, 1176, 7, 1180. 
practice in obtaining rule &c., in England, 1178. 
in New-Yorir, 1179 to 1180. 
in other states, 1182. 
in U. States courts. 1181. 
effect of papers, when produced under rule, 1180. 

how far, and when evidence for party producing, 1180. 
how much to be read, 1180. 
under notice to produce. See tit. Notice . 

PROMISSORY NOTE, 

party to, competent to impeach, when, 71 to 80, 1513. 

competent or incompetent, in respect to interest, when, 131 to 133, 
1545 to 1548. 

Competent in prosecution for forgery, 253, 209, 1334, 1558, See 
tit. Forgery and Counterfeiting. 

parol evidence, when admissible to add to, or vary &c., 1458 to 1462. 
admissible to disprove or vary consideration, when, 218, 1458. 

rule where a specific consideration is expressed, 
1460. 

to show fraud or failure of consideration, 1458. 
to show illegality of consideration, 1458, 1476. 

distinct oral agreement to pay usury, not merged, 
1476. 

to show party incapable of contracting, 1459. 
to show non-delivery, 1459. 
to show delivery as an escrow, 1459. 

or other qualified delivery, 1459, 1460, 1. 
how far delivery to party can be qualified, 1460, 1. 
Vot. I* 216 
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PROMISSORY NOTE — continued. 
pfrol evidence &c. 

admissible to show parly signed as surety, when, 1461, 1466, 6. 
admissible to show party signed as agent, when, 1464 to 1466. 
not admissible to vary legal effect, 1460, 1, 1470. 

or to vary time or mode of payment, 1460, 1470. 
or to annex oral conditions or terms, 1460, 1. 

otherwise, as to condition performed, respecting 
mode of payment, 1460, 1. 
and conditions expressly referred to, 
1422, 1462. 

and terms or conditions in contempora- 
neous writings, when, 1422, 1461, 2. 
not admissible to vary legal effect of note, as manifested by sev- 
eral writings, 1422, 1461, 2. 

admissible to prove subsequent agreement, to vary or discharge, 
1461, 1477. 

PROPERTY, 

possession, evidence of, when, 363, 4. And see tit Advent Possession, 
Trespass, Trover. 

PROSECUTOR, 

when competent or not, 262, 1666. See tit. Informer. 

entitled to restitution, satisfaction, reward, or penalty, 262, 1566. 
liable to costs on failure to convict, 1666. 
competency, how restored, 262, 3, 261, 2, 267. 
public, may make admissions favorable to accused, 186. 

not allowed to disclose proceedings before grand-jury, 1575. 

PROTECTION, 

by judgment See tit. Judgments , decrees 4rc., Officer . 
by process. See tit Process , Execution. 

PROTEST 

of bill of exchange or promissory note. See tit Notary Public . 
of master &c. of vessel, when evidence for or against insurers, 184. 

made before a notary, whether evidence, 1063. 
PUBLIC BOOKS. See tit Books. 

PUBLIC DOCUMENTS, (NOT JUDICIAL) 

copy of, transmitted by the President, and printed by order of congress, 
admissible, when, 1146. 
surveys, maps &c. filed, 1162. 

article of agreement between Lord Baltimore, and Thomas and Richard 
Penn, 1163. 

list of first purchasers under Wm. Penn, 1063. 
plat of village or city lots, 1063. 
patents and grants, 1163. 

proof of, 1163, 4, 6, 6.] 
accounts &c., in public offices, 1164. 
proof of, 1164. 

public books. See tit Books. 
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PUBLIC DOCUMENTS, (NOT JUDICIAL)-<oirfim*«<l. 

public books and records of other states, 1166. * 

proof of, 1166. 

PUTTING OFF TRIAL, 

not allowed, to procure restoration of witness 9 competency, 52, 261, 266. 

to await plaintiff’s answer to bill of discovery, 51. 

to await return of commission, 49, 50. 

to afford opportunity for instructing infant witness, 51. 

motion for, to be made before trial commenced, 52, 3. 

granted afterward, when, 718. 
to obtain absent document, 52. 
to obtain absent witness, 41, 2, et seq. 
plaintiff cannot apply for, 53. 
motion for, may be made at bar, 43. 

or at nisi prius, 43. 

or to a judge &c. in vacation, when, 43, 4. 
or to referees, when, 44. 

granting or denial of motion, rests in discretion, 41, et seq. 
remedy for improper denial of motion. 41, 2, 53, 788. 
affidavit for, because of absence of witness, 

general or common affidavit, sufficient, when, 42, et seq. 

form and requisites of, 42 to 46. 
special affidavit required, when, 46 to 50. 
affidavit to be made by party, when, 44, 5. 

. when others allowed to swear, 44, 5. 
due diligence must appear, 43, 47, 8, 51, 2. 
materiality of witness, 45, 48. 
merits to be sworn to, semble, 42, 3, 45. 
expectation to procure witness in a reasonable time, 46, 7, 8. 
defect in affidavit, amendable, 50. 
counter affidavits, when receivable, 

as to expectation to procure witness, 46. 
as to diligence, 47. 
as to other facts, 47, 8. 
not as to materiality, 45, 48. 

motion not to be denied because witness incompetent, when, 48. 

or privileged from answering, 48. 
when motion defeated by proposition to admit, 49. 
to be for a definite period, 49. 

may be beyond next court, 49. 
what terms may be imposed as a condition of, 
special disclosure of facts, 50, 1. 
admission of facts, when, 50, 1. 
stipulation to stop suits, 51. 
payment of demand into court, 51. 
security for demand, 51. 
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PUTTING OFF TRIAI .—continued. 

* immediate payment of plaintiff’s costs of preparing, % ot aeq. 
this condition not imposed, when, 55, 4. 
costs may to be taxed forthwith, 54. 
mast be paid immediately, or cause may proceed, 54. 
what costs taxable, 54, 5. 
practice as to, in criminal cases, 41, 55 to 57. 

when public prosecutor not allowed to postpone, except upon affidavit, 57. 


Q 


QUI TAM ACTION, 

competency of informer or prosecutor. See tit. Informer , Prosecutor. 

QUIT RENT, 

when presumed paid, from lapse of time, 352, 8. 


R 


RAPE, 

proof of, will sustain indictment for assault &c., with intent to commit, 
498. 

acquittal of, bars prosecution for assault &c., with intent to commit, 958. 

not, prosecution for assault and battery, 958. 
prosecutrix in, may be sustained in respect to character, before any at- 
tempt to impeach, when, 458, 9, 776. And see tit. Credit , Character . 
RECEIPT, 

mere receipt, not conclusive, 213 to 216, 1438, 9. 

may be contradicted or varied by parol, 213 to 216, 1438, 9, 1475, 6. 
what circumstances will avoid effect of, 213 to 216, 1439. 
effect of, as in favour of one who has acted on, 1440. 
effect of receipt in full, given with full knowledge of facts, 214, 215, 
1439. 

in full, specifying a sum, prima facie evidence of settlement, and pay- 
ment of balance, 1439. 

in full for rent to a given day, shows all previous rent paid, 1439. 
not the best evidence of transaction, 547, 8. 

need not be produced, to prove transaction, 547, 8, 1211. 
effect of non-production after notice, 548. 
best evidence of contents, 548. 

must be produced, to prove contents, 548, 1211. 

if attested, subscribing witness to be called, 548, 1265. 
if lost, and attested, subscribing witness to be called, 548, 
1221. 
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RECEIPT — continued. 

in the nature of a contract, cone lustre, how far, 916, 1438. 
bill of lading, in some respects a receipt, 919, 216, 1499. 

and so far and no farther open to contradiction, 212, 216, 
1499. See tit. Bill of Lading. 
receipt of property levied on, 

concludes receiptor as to writ and levy, 1076. 

writ need net be produced, 1076. 
concludes receiptor from disputing sheriff’s title, when, 292, 
1439, 1440. 

receiptor may show ouster by title paramount, or by force, 

202 . 

may show title in himself, and notice of it at the 
time of receipt, in mitigation c f damages, 1440. 
may deliver property, and then maintain replevin, 
on the ground of title in himself, 1440. 
not concluded by value stated in receipt, 1439, 
1440. 

otherwise, if receiptor has wilfully refused to 
deliver property, or destroyed it, 202, 1439, 
1440. 

parol evidence, not admissible to vary substantive terms of 
receipt, 1430, 1440. 

contemporaneous oral understanding, not admissible, when, 
1439. 

receipt of money for soft keeping, concludes against showing that 
money was paid, 1440. 

other receipts in the nature of contracts, 1440. 
legal effect of receipt in the nature of contract, not to be varied, 1440, 
1441. 

of premium, admitted in policy of insurance, not conclusive evidence ef 
payment, 218. 

of value, acknowledged in note, not conclusive, inter partes, 218, 1458. 
of consideration, acknowledged in other simple contracts, effect of, 246, 
247. 

endorsed on deed, not conclusive, 1438. 

contained in deed, conclusive, when, 217, 218, 1441, et seq. 

conclusive to maintain deed, as such, 217, 218, 1441. 

not as against strangers, 1436, 144S, 1451. 

not where fraud in the execution is sought to be shown, 1451. 

not in actions for purchase money, 917, 1441. 

nor in assessing damages on covenants in deed, 217, 1441, 2. 

RECEIPTOR, 

of goods levied on, 

concluded by receipt, how fhr. See tit. Receipt 
cannot maintain trespass or trover for the goods, 364. 
property not to be alleged in, in indictment for iaieeny , 354. 


Digitized by ^ooQle 



INDEX. 


1726 

RECITAL 

in deeds, evidence of pedigree, 616, 617. 

in one deed, of another deed or instrument, ^ 

primary evidence of reoited deed, when, 160, 1, 1235 to 1237. 
as to parties,. 160, 1, 1235. 
as to privies, 160, 1, 1235, 6. 
persons claiming by title paramount, 1236. 
rule as to strangers, 1235, 6. 

secondary evidence of recited deed or instrument, when, 160, 1236 to 
1233. 

how far deed recited, may be used to add to or vary, 1420, et seq. 
of bond in mortgage, not primary evidence of bond, when, 1236. 
of mortgage in deed, not primaiy evidence of mortgage, when, 1236. 
of execution &c., in sheriffs deed, how far necessary, 1291, 2. 
effect of, as evidence of power to sell, 1081, 1291, 2. 
not to be varied or contradicted by parol, how far, 1430. 
in other deeds, given under powers of a public nature, 1290 to 1292. See tit. 
Deed. 

in deeds &c. given by the state, 

evidence as between whom. 161, 1236. 
effect of, as against the state, 1236. 
in deeds under which state claims, binds the state, when, 1236. 
in deed, delivered and remaining as an escrow, whether evidence, 12351 
of age in apprentice’s indenture, not binding on him, 160, 1. 
of facts derived from opposite party, effect of, 1237. 

of ca. sa. in prison bounds bond, 1237. 
of vendor’s title, in covenant to pay for property, 12371 
when an estoppel, 1236, 7. 
when a covenant, 1237. 
must be taken together, 1235. 

RECORD, 

what, 799, 1013, 1063. 

must be enrolled, 799, 1013, 1065, 1075. 

effect of as evidence, 799. 

not to be contradicted, 799, 1069, 1070. 
except as to fictitious parts, J075, 6, 1077, 8*. 

and whether in fact a record or not, may be enquired into, 799, 800, 1. 
may be shown forged or altered, 799. 
not conclusive as to time of commencement of suit, 1077, 8. 
not conclusive as to jurisdictional facts, when, 799, 800, I, 876, 909, 
1016, 1024. 

otherwise, where the fact is one upon which the court had to 
judicially, 1016 to 1023, 4. 

parol admission of, does not dispense with production, 544, 557, 1076. 
nul tiel record , proof of issue on, 1057, 8, 1061, 1133, 4. See tit JSu i H§£ 
Record. 

proof of record, by exemplification, 1059, 1078. 
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RECORD — continued . 

by certified copy under seal, 1058 to 1061. 
whole to be certified, when, 1059 to 1061. 
form of certificate, 1058 to 1061. 
who authorized to certify, 1069, 1165, 1241. 
by examined copy, 1065, 1076, 1241. 
copy of a copy, inadmissible, 1065, 6. 
original record not to be used, when, 1073, 1075. 
secondary evidence of, 1066 to 1068. 
when admissible, 1066 to 1068. 
loss, not proveable by certificate, 1045, 1068. 

how proved, 1066 to 1068. 
what secondary evidence admissible, 1066 to 1068. 
want of, at nisi prius, may be supplied at bar, 1075. 
of nisi prius, with postea endorsed, sufficient, when, 1071, 2. 
writ and return become part of, when, 1076, 1083. 

how proved, 1076 to 1078, 1083. 
of instruments, when primaiy evidence, 1246, 1254, 5. 

unauthorized, 1243 to 1245. 
of another state, not judicial, how proved, 1166, 1257. 
judicial, of another state. See tit Judgments , decrees fyc. 
REDEMPTION, (EQUITY OF) 

barred by 20 years adverse possession of premises by mortgagee, when, 
319, et seq. 

time of possession, how computed, 320, 1. 
how presumptive bar repelled &c., 320, et seq. 

REGISTER 

of birth, baptism, marriage, death &c. See tit. Book, Hearsay . 
of ship, 

object of, 1151. 

not indispensable to transfer of vessel, 1151. 
not conclusive as to ownership of vessel, 1151, 2. 
how far and when evidence of ownership, 1151, 2. 
entries in, how proved, 1152. 

at Lloyd’s, not evidence on question, whether ship copper-fastened, when, 
1154. 

RELEASE 

of interest, restores competency of witness, when. See tit Interest . 
RELEVANCY. See tit. Evidence. 

evidence confined to points in issue, 428 to 475. See tit Evidence , pi. 3. 
objections for irrelevancy must be taken in time, 432. 
evidence may be relevant in one view, and not in another, 432, 439. 
is relevant if it tends to illustrate the question, 439. 
even though cumlative and supererogatory, 396, 439. 
counsel proposing evidence, may be required to state object, 428, 
434, 5, 1575. 
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RELEV ANCY — continued . 

proposition to introduce evidence should sheer that it is relevant at the 
' time, 428, 792. 

if evidence is relevant only in conjunction with other facts, the proposi- 
tion should embrace the whole, 428, 484, 5, 489, 792. 
mode of introducing connected or consecutive proofs at the trial, 428, 
434 to 438, 718, 710. 

rule where the evidence falls short of proposition, 435, 6, 7. 
irrelevant testimony to be stricken out and disregarded, 486, 7. 
right of giving testimony in reply to irrelevant enquiry, 436 to 432, 732. 
does not exist where witness volunteers irrelevantmatter, 732. 
right of cross-examination in respect to, 732. 
party cannot give evidenoe in support of two inconsistent propositions, 434. 
proof relevant to one count, and not to another, 438. 
right of party to open a new inquiry, after resting, 438, 711,etaeq. 
matters of mere alleviation or aggravation, irrelevant on trial «f criminal, 
when, 430. 

relevant as to question of punishment, 436. 
various cases illustrating doctrine of relevancy, 439 to 444. 
what questions are relevant on cross-examination, 726 to 730. 
RELIGIOUS BELIEF, 

defect of, when a ground of incompetency, 62, 3, 1502, 3. 
examination as to religious opinions, 62, 8. 

REPLEVIN, 

replevin bond, assigned by sheriff, taken to be duly executed as against 
him, 557, 1323. 

variance from title and demise, alleged in avowry, when material, 494, 5. 

from other circumstances alleged in avowry, 495. 
recovery in, for goods destrained for rent, bars suit for exoesaive distress, 

960. 

bars suit for use and occupation when, 830, 
960,1. 

bail in, not competent for plaintiff, 109. Bee tit. Bail, 
how competency restored, 270, 1, 1570. 

REPUTATION. See tit. Heartay. 

to prove character of a person, 606. See tit. Character . 

to prove character of a house, 562, 3. 

to prove character of a club or association, 566. 

to prove partnership, 605, 703, 4. 

to prove custom or usage, 605, 628. 

to prove prices, 605. 

to prove death, 613, 621. 

to prove birth, 616, 621, 2. 

to prove marriage, 618, 622,3, 1147. 

to prove pedigree, 612. 

to found presumption of a corporate grant or charter, 626, 7. 
to prove official character, 55 4, 5, 626, 1003, 4, 1100, 1. 
to prove boundary, 628 to 639. 
to prove the state of a man’s property, 702, 3. 


Digitized by 


Google 



INDEX. 


172# 


RES GESTjE. See Declarations , Hearsay . 

RES JUDICAT2E. See tit. Judgments , decrees fyc. 

RETURN 

* on process, when evidence, 1046, 1083 to 1095. 

not unless process returnable, or officer required to certify his doings, 
1046, 1083. 

not evidence of facts beyond what he is authorized to certify, 1063, 4. 
except as against officer, 1084. 
and then becomes evidence for him, how far, 228. 
not evidence of facts excusing neglect to make legal return, 10S4. 
on execution, not evidence of payment to plaintiff, 1083, 4. 
whether evidence that officer acted by direction of plaintiff, 1084. 
who authorized to make, 1084. 

sheriff may return as to acts of deputy, when, 1084. 
general deputy, 1084. 
special deputy, 1084. 

plaintiff in process may return, when specially deputed, 1084. 
made after official term of officer has expired, 1084. 

effect of, 1084, 1089. 
made long after acts performed, 1089. 
effect of, 1089. 

of facts resting in opinion merely, 1091, 2. 
effect of, 1091, 2. 

when evidence of defendant’s non-residence, 915. 
effect of, in regard to various persons, 1087, et seq. 

, as it respects parties and privies, 1087 to 1090. 
as it respects strangers, 1085 to 1087. 
as it respects persons answerable over, 1085, 6, 7. 
as it respects sureties and bail, 1085, 6, 7. 
as it respects persons bound to act upon, 1087. 
as it respects the officer making it, 228, 1090 to 1093* 
as it respects purchasers under process, 1093 to 1095. 
may be shown annulled, or set aside, how, 1088. 
may be contradicted or impeached, when, 1085, 6, 1089 to 1098. 
amendment of, when and on what terms allowed, 1095, 6. 

effect of amendment, 1096. 
proof of, 1096, 7. 

secondary evidence of, when allowed, 1097. 
construction of, 1091, 2. 

of mesne process, must be made by return day, to protect officer, 1082. 
otherwise, as to final process, 1082. 

when used against officer as an admission, whole to be taken together, 228t 

REWARD, 

persons entitled to, on conviction, when competent or not, 252, 1556. Seo 
tit. Informer , Prosecutor . 

RIOT, 

prosecution for, barred by conviction of assault and battery, when, 968. 

Vol. I.* 217 
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RIOT — continued . 

acquittal of, no bar to prosecution for assault and battery, 968. 
declarations of one of several rioters, evidence against the rest, when, 688. 
And see tit. Conspiracy. 

summary conviction of. See tit Justice of the Peace* 
allegation of place of riot, when material, 538. 

ROAD, 

public. See tit Highway . 

, private, 

right to, when presumed from user, 373, 4. 
extinguishment of right to, presumed from non*-user, when, 374. 
RULE OF COURT. See tit Order. 


s 

SANITY. 8m tit. Insanity* 

SEAL 

of corporation, 

tnay be impressed on the paper, 1286. 
when judicially noticed without proof, 1063. 
generally to be proved, 1062, 1286. 
how proved, 1062, 1286. 
jury not allowed to compare, 1062. 
presumed properly affixed, 1062* 1287. 
evidence of deliveiy of deed, when, 1286, 7. 
of private court, to be proved, 1062. 
of public domestic court, 
noticed judicially, 1061. 

indistinct, not sufficient to authenticate record, 1061. 
of U. States court, when sufficient to authenticate its proceedings, 1126, 7. 
of court of another state, under act of congress, 1190, et seq. 
of admiralty court, 

noticed judicially without proof, when, 1061, 1123* 
of foreign court, not acting under the law of nations, 
not noticed judicially, but to be proved, 1121, 2, 8. 
great seal of another state or nation, 

noticed judicially, when, 1061, 1123, 1152. 

presumed regularly affixed, 1123, 4. 

not noticed, if government unacknowledged, 1124, 1162. 

how proved in such cases, 1124, 1152. 
proves authenticity of records, 1123, 4. 
proves authenticity of written laws, 1139, 1141. 
private eeal of foreign officer, when sufficient to authenticate proceedings, 
1122, 1124. 

SEALING 

of deed, what to be deemed such, 1277 to 1280. ] 
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SEALING — continued, 

may be done by several with one seal, 1380, 1. 

lex loci in respect to, whether operative abroad as to character of in- 
strument, 1281. 

SEAMEN, 

receipt by, for wages, effect of, 214. See tit Receipt. 
contract with, to be in writing, when, 1462. 

not to be varied by oral evidence of usage, 1462. 
log-book of ship evidence against, when and how far, 1152, 3. See tit 
Log-book. 

SECONDARY EVIDENCE. See tit Evidence , Writing. 
not to be admitted, when primary to be had, 540. 
meaning and extent of this rule, 540, 1, 1207 to 1213. 
rule not applicable to selection of oral proofs, 541. 

except as between direct and circumstantial evidence, 385, 423, 
544, 5, 1354. 

of writings, when admitted. 

after notice to produce, see tit. Notice. 

after proof of loss of original, 1215. See tit. Lose. 

after destruction of original, 1215, 1216, 1223. 

party destroying, excluded from giving secondary evidence, 
when, 1216, 1346. 
destruction preaimed, when, 1222. 
waiting in a public office and unattainable, 1189, 1190, 1214. 
writing out of the state, 1215. 

writing in hands of person not obliged to produce it, 1215. See tit 
Production of Writing , JUtomey or Counsel. 
rule where writing only collaterally in question, 1211, 1212, 1263, 4. 

in prosecution for forgery, &c. ; other forged bilk, 
463, 4. 

rule on voir dire, 260, 709, 710, 1559. 
how writings established by, 

execution to be proved, and how, 1220, 1. 

admissions of opposite party and others, 1221. 
if attested, subscribing witnesses to be called, 1221. 

when subscribing witnesses dispensed with, 1221. 
execution presumed, as against destroyer of instrument, 1220. 
contents how proved by, 

as against party who withholds, or has destroyed original, 293, 
311, 1192, 3, 1234. 
should be the best attainable, 1233, 4. 
whether there are degrees in secondary evidence of contents, 
1233, 4. 

parol evidence allowed, 1234, 1242, 3. 
even where copy exists, 1233, 4, 1242. 
not where counterpart exists, 1240. 
or duplicate original, 1234. 
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SECONDARY EVIDENCE— continued. 

contents bow proved by, 

witness to testify from recollection of contents, 1284, 6. 
may testify from memoranda, 1236, 1288, 9. 
or from course of business, when, 1235. 
who privileged from testifying as to contents, 1178, 4 . 
attorney, 276, 7, 1173, 1671. 
pot trustee or agent, 1174. 

whether person who drew instrument must be produced, 
1235, 1241, 1333. 

recitals in other instruments, 160, 1235, 1237, 8. See tit 
Recital. 

copy admissible, 1233, 1240 to 1242. 
examined copy, 1240, 1, 1243. 

how authenticated, 1065, 1240, 1. 
certified copy or exemplification of record of instru- 
ment, 1241. See tit. Deed. 
of records, 1066 to 1068. See tit. Record. 
of probate of will, 1117, 1120. See tit Probate. 
of foreign judgments, 1121, 2. See tit. Foreign Judgment. 
of foreign laws, 1140. See tit. Foreign Law. 
of instruments recorded, see tit. Deed, Record. 
of deeds, &c. executed abroad, 1259. See tit. Deed. 

certified copy, evidence, when, 1257 to 1260. 
of notices, 1 198 to 1203. See tit. JYotice. 
of letters, 1202, 3, 1242, 3. See tit. Letters. 
must be objected to in time, 558. 1068, 1213. 

when and how objection to be made, 558, 1068, 1218. 

SECRECY, 

oath of. See tit. Oath. 

SERVANT. See tit. Master and Servant. 

SERVICE 

of subpoena. See tit. .Attendance. 

SESSIONS, 

special, decisions of. See tit Judgments , decrees , fyc. 
order of removal by. See tit. Order. 

SHERIFF, 

deputy of, not competent for, when, 110. 

whether competent for assignee of bail bond, 1520, 1534. 

defendant In process, competent for, in suit for voluntary escape, 84. 

competent against, in suit for not assigning bail 
bond, 86. 

defendant in execution, when competent for or against sheriff’s vendee, 
83, 91 to 93, 120 to 122, 125, 1522 to 1525. 
not competent for landlord, against sheriff, in suit 
for removing goods, leaving rent unpaid, 125. 
indemnitor of, nbt competent for sheriff, when, 1532, 3. 

competent, if indemnity void, 1519, 1532, 8*. 
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SHERIFF — continued, 

indemnity to, raised by direction to levy on specific goods, when, 1532, 3. 
indemnity to, against neglect to serve process, void, 1533. 
admission by deputy, when evidence against, 191. 

assignment of bail bond by, supersedes necessity, of proving its execution 
as against him, 1320. 

judgment against, how far evidence to affect his sureties, 816. 

when and how far evidence for sheriff, against indem- 
nitor of sheriff, &c. 817, 983. 
when and how far evidence for sheriff, against deputy 
and sureties, 821, 2, 982. 

when and how far evidence for sheriff, against sureties 
for limits, 822, 985. 

when and how far evidence for him, against debtor who 
has escaped, 822. 

no bar to suit against his sureties, 985. 
judgment against deputy, bars suit against sheriff, when, and when not, 
• 823, 986. 

judgment against vendee of sheriff, a bar to suit against sheriff, when, 978. 
when right of election exists to sue sheriff or his predecessor for escape, 
judgment against the latter, bars suit against former, 823, 4. 
written direction to, by creditor, to delay fi. fa., how far explainable by 
parol, 1393, 1470. 

return of, when evidence. See tit. Return . 

certificate of sale, effect of, and when evidence, 1049, 1050. 

deed by. See tit. Deed. 

protected by process fair on its face, when, 1078, ct seq. 
must produce judgment, when and when not, 1078 to 1083. 

SCHOOL, 

apportionment of tax, by trustees of, conclusive, when, 979, 980. See 
tit. Tax. 

sentence of expulsion against teacher, by trustees or visitors, conclusive, 
when, 947, 1000. 

otherwise, if teacher had no opportunity to be heard, 947, 1000. 

SHIP, 

registration, effect of, 1151, 2. 

register of, how far evidence on question of ownership, 1151, 2. 
log-book of, when evidence, & c. See tit. Log;- Book. 

Lloyd’s Register of Shipping, not evidence as to character of, 1154. 
commission of, granted by foreign government, how proved, 1152. 
secondary evidence of, 1152. 

SLANDER, 

action for, 

variance as to words, 494. 

witness not recollecting precise words, or all of them, 153, 4, 584, 
749. 
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SLANDER — continued. 

special character, admitted by words, 606. 

of school, practice in other schools not relevant to rebut justification, 
452. 

justification of charge of peijury in, requires two witnesses, when, 
283, 4. 

SLAVERY, 

incapacitates witness, when, 59, 60, 1502. 
presumed from color, when. See tit Color . 

presumption rebutted by 20 years’ enjoyment of freedom, 361. 
SPECIFIC PERFORMANCE, 

right to, waived or embarrassed by delay, 332, 342 to 345. 
omission to perform at the day, effect of at law, 342, 3, 346. 

effect of in equity, 343 to 345. 
bill for, may ask to rectify mistake also, 1485, 6. 
conveyance to vendee in possession pursuant to contract, presumed at law, 
when, 369, 370. 

STATUTE, 

public and private, how distinguished, 901, 2, 1056, 7. 
public act, 

rule as to pleading and proof, 802, 3, 1055. 
private act, 

when evidence, and as to what parties, 802, 3. 
rule as to pleading and proof, 802, 3, 1055 to 1057. 
preamble and recital, when evidence, 802, 3. 
foreign statutes, and statutes of neighboring statutes. See tit For 
eign Law and Law of Neighboring 8$ate. 
construction of, aided by reference to extrinsic circumstances, 1406. 

parol evidence to explain, how far admissible, 1395, 6, 
1408. 

SUBPOENA 

ad testificandum. See tit Attendance . 
duces tecum , 

form and requsites of, 11, 12, 1170, 1. 
attachment for disobeying, 11, 1171. 
production of writings under, 

witness compellable to produce, without being sworn, when, 730, 
1171. 

what writings witness compelled to produce. See lit Production 
of Writings. 

•service of &c. See tit. Attendance . 

remedy and punishment, for disobedience of. See tit Attorn iance. Attach- 
ment, Contempt . 

proof in action for non-attendance. See tit. Non-Attendance. 
SUBSCRIBING WITNESS. See tit. Attesting Witness. 

SUBSTANCE 

of issue to be proved. See tit Evidence, pi. 3. 
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SURETIES. See tit Principal and Surety , BaU. 

SURVEYOR 

of land, declaration * by, when evidence against employer, 185 to 187 . 

deceased, declarations of, on question of boundary, 684, et seq. 
declarations of deceased assistants, &c. 636, et seq. 
SWEARING. See tit Oath, 


T 


TAX, 

apportionment of school tax, by trustees, conclusive, when, 979, 980. 
anessment or apportionment of, by other officers, conclusive, 994. 
though erroneous, as including collector’s per centage, 979, 980. 
or exceeding amount of warrant, 994. 
mistake in ownership or nature of property, 994. 
omission to assess persons liable, 994. 
not where there is lack of jurisdiction, 991, 2, 994, 5, 1001, 2, 1006, 
1007, 1010. 

consent will not confer jurisdiction, 1024. 

when assessors or collector liable for irregular assessment, 979, 980, 
994, 5, 1001, 2. 

TENANT. See tit. Lease> Ejectment . 

estopped from disputing title under which he entered, when, 201, et seq. 
TIME. See tit. Date . 

of executing instrument, may be shown in contradiction of date, 1453, 4. 
of commencing suit, may be shown in contradiction of record, when, 1077. 

may be shown without producing writ, 1077. 
of issuing writ, may be shown in contradiction of date, 1077. 
variance from time alleged, when material, 533 to 535. 
date of written instruments, 515, 524, 526, 528. 
time of making or performing contract, 526, 533 to 535. 
relative priority of facts in point of time, 501, 534, 5. 
time of forbearance, 515, 533. 
time of demand, or notice of protest, 505, 534, 5. 
time of trespass, 535. 

where laid with a continuando , 535. 

- divertis diebus &c., 535. 

time when title accrued, in ejectment, 535, 6. 
of performance of written contract, waived or extended by parol, when, 
1477 to 1481. 

rule as to simple contracts, 1477, 8. 

. as to deeds, 1479 to 1481. 

as to contracts within statute of frauds, 1463, 
1481. 

of performance of written contract, allegation as to, when material, 534, 
1481. 
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TIME — continued . 

mistake in allegation of, when disregarded or amendable, 530, 1. 
presumption arising from delay in the assertion of right See tit Pro- 
sumption and Presumptive Evidence , Payment . 

TRANSLATION 

to be on oath, 559. 

of foreign judgment or decree, 1121, 2. 
of foreign language in other instruments, 1419. 

TREASON, 

overt act must be alleged in indictment for, 251. 

evidence inadmissible to prove overt act not alleged, 251. 

two witnesses to same overt act necessary, 25 L 

one witness to one act, and a second to another act, sufficient, 251. 

not sufficient unless both acts relate to same treason, 251% 
evidence admissible to prove distinct act of same treason in another couiw 
ty, 461. 

not unless laid in indictment, 251, 461. 

must be laid as done in the county where trial takes place, 461. 
prisoner attempting to persuade persons to enlist in hostile army, admissi- 
ble, when, 454. 
confession of prisoner, 250, 1. 

in presence of two witnesses, not sufficient to convict, 251. 
sufficient, if made in open court, or before magistrate, when, 251. 
to be taken together, 247. See tit Confession. 
evidence not admissible to prove distinct offence, 461. 

otherwise, if offence in furtherance of treason on trial, 461. 
papers, &c. found in prisoner’s possession, when admissible, 461. 

found after prisoner apprehended, at his lodgings, 461. 
prisoner’s connection with paper to be shewn, 461. 
copy of circular, distributed at time of insurrection, admissible against 
prisoner, 1196. 

declarations of co-conspirator, inadmissible to affect prisoner, when, 179. 
witness privileged from answering question tending to implicate him, 
when, 736, 7. ' 

TRESPASS. See tit. Assault and Battery . 

possession, when evidence of title in, 353, 4. See tit Adverse Pos- 
session. 

in respect to real property, 353, 4. 
in respect to personal property, 353, 4. 
by receiptor, not sufficient, 354. 
rule where possession recent, 353. 
finding in, on title to lands, conclusive, when, 848, 1103, 4. 
recovery in, no bar to a second suit for distinct trespass, 843. 
a bar to assumpsit, when, 828. 
to detinue, when, 828. 
to trover, when, 960. 
to suit for mesne profits, when, 960. 
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TRESP ASS — continued. 

barred by recovery in other suits, when, 829, 842, 960. 
for injury to premises, not barred by recovery in suit for mesne profits, 850. 
competency of co-trespasser. See tit. Co- Defendant , Co-Trespasser . 
admissions by trespasser, when evidence against co-trespasser. See tit Co- 
Trespasser . 

time alleged in, when material, 535. 
where laid with a continuando , 535. 
diver sis diebus, &c. 535. 

mistake in respect to time, when disregarded, 530, 1. 
variance in respect to place, or description, 536 to 538. 

when disregarded or amendable, 530, 1. 

TRIAL, 

fact that trial was had, how proved, 543, 585, I07L 
order of proceedings at, 

opening may be insisted on, 711. 

party introducing witness, to ask all material questions in first in- 
stance, 711. 

right to put new questions, restricted to such as are in reply, 711. 
recalling witness dismissed from stand, 711, et seq. 
re-examining witness in absence of parties, 569. 
party having rested, can only give testimony in reply, 479 to 483, 711 
to 718. 

order of introducing consecutive proofs, 428, 434 to 438, 718, 719. 
counsel may be called on to state what he proposes to prove,. 428, 434 
to 438, 1575. 

but not before witness has been sworn, 1575. 
discharging co-defendant, 142 to 145, 719, 1552, 3. See tit. Co-De» 
fendant . 

order of examining and summing up, when several defendants appear 
by different counsel, 719. 
rule in other cases, 719, et seq. 

when judge may interpose, to stop needless multiplication of witnesses, 
396, 439. 

putting off trial. See tit Putting off Trial . 

when cause allowed to go off after trial commenced, 718, 953, 4. 
rule in criminal cases,, 953, 4. 

TROVER, 

possession, when evidence of title in, 353, 4. 

by receiptor, not sufficient to maintain, 354. 
rule where possession recent, 353. 
recovery in, bars other suits, when, 829, 842, 960. 
barred by recovery in trespass, when, 960. 
competency of co-defendant in. See tit. Co-Defendant . 
action of, for written instrument, notice to produce not necessary, 1193. 
TRUST. See tit. Parol Evidence , Presumption and Presumptive Evidence . 
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TRUSTEE, 

when competent witness, and when not, 1529, 1590. See tit Executor 
and Administrator. 

TURNPIKE, 

inquisition of damages under turnpike act, effect of. See tit Highway. 

u 


USAGE AND CUSTOM, 

contemporaneous with instrument, admissible, how far, 1408* et seq. 
to explain instrument, 1408, et seq. 
to vary legal effect, 1412 to 1415, 1456, 1470. 
to annex incidents, 1454 to 1456, 1462. 
examples, 

in respect to leases, 

that 1000, means 100 doz., 1409. 
that Michaelmas, means Old Michaelmas, &c., 
1457. 

that lease ending “first of May,” expires at 
noon, 1458. 

that tenant entitled to away-going crop, 1454, 
et seq. 

right to, excluded by terms of lease, 
when, 1454. 

that tenant entitled to compensation for manure, 

1455. 

right to, excluded by terms of lease, when, 
1455. 

that tenant entitled to remove buildings, 1454. 
that landlord may re-enter in a peculiar mode, 1454. 
not allowed, when, 1454. 
contracts as to seamen’s wages, 1462. 
incidental right to additional compensation, or privi- 
lege, not to be annexed by usage, 1462. 
contracts by miners, 1409. 

that “level,” is to be construed in reference to geo- 
logical stratum, 1409. 
contracts by tanners, 1410. 

that “ tanning business,” in indenture, includes 
currying, 1410. 

contracts by lumbermen, 1409. 

local rule as to measuring, 1409, 1410. 
mercantile instruments, 

policy of insurance, 1410. 

to explain terms — as, “ roots,” 1410* 

“sea letter,” 1410. 
“cargo,” 1410, 1418. 

* * coppered ship,” 1411. 
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USAGE AND C U STOM — continued. 

to explain clause, “ to depart without con- 
voy ,” 1411. 

to show what “ proof of loss 0 insurers enti- 
tled to, 1410. 

as to rule of adjustment, 1416, 1417. 

• usage excluded, by terms of policy, when, 

1416, 1463. 

charter party, 1410, 1411. 

to explain terms — as “British weight,” 1411. 

“ cotton in bales,” 1304, 
1411. 

bill of lading, 1410, 1411, 1470. 

to explain terms — as “ clean bill of lading,” 
1410, 1411, 1470. 

“ perils of the seas,” 1411. 
to show place of delivery, 1411. 
notes and bills of exchange, 1411, 1412. 
as to days of grace, 1412. 
to show endorsement restrictive, 1413. 
words or terms, prima facie, insensible, 1418, 1419. 

See tit Words and Phrases . 
statutes, how far explainable by, 1395. 
technical terms in, 1396. 
mercantile terms, 1395. 

usage admissible, though not general, 1412, 1413, 1417. 
though not ancient, 1412, 1413, 1417. 
though opposed to general law, 1412 to 1415, 

1417, 1456. 

though prima facie unreasonable, 1412 td 1414, 
1417. 

usage inadmissible, if void per se, 1414, 1415. 

sanctioning acts malum in se , or malum pro- 
hibitum, 1415. 
favoring usury, 1415. 
in restraint of trade, 1415. 
not to correct mistakes, 1415. 
to estimate work or materials by false test, 
1415, 1417. 

for agents to depart from instructions, 1415. 
of masters to sell cargo of stranded vessel, 
1415. 

exempting proprietors of carrier vessels from 
responsibility, save for negligence of master, 
1415. 

other instances, 1414, 1415. 
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USAGE AND C U STOM — continued. 

usage inadmissible, if intent to exclude appears by instru- 
ment, 1415 to 1417, 1455, 1463. 
usage, not synonymous with “common understanding , 9 9 
1418. 

usage, bow proved, to affect construction of instrument, 1412. 
enough must appear to show that parties meant to adopt 
it, 1413. 

whether proof sufficient, to be submitted to jury, 1412, 
1420. 

measure of proof, where usage not general, 1412, 1417. 
when opposed to general law, 1413, 1414, 

1416, 1417. 

when prima facie unreasonable, 1413, 1414, 

1417. 

rule where those most likely to know, are ignorant 
of usage, 1417, 1418. 

rule where one witness knows, and one ignorant, 
1417. 

rule where usage has been resisted, 1418. 
when usage noticed, without proof, 1417. 

Umong duelists, admissible to explain terms of written challenge or accept- 
ance ^ 1419. 

Usage and practice under ancient instruments, admissible to explain, 1396 
to 1398. 

rule applies to private, as well as public writings, 1396, 7. 
hot admissible, where instrument unambiguous, 1397, 8. 
not admissible, to vary or control, 1397, 8. 
practical location under deeds, &c. 1383, 1397, 8. 
as to age r f instrument, 1398. 

USE AND OCCUPATION, 

occupant estopped from disputing title under which he entered, when, 
201, et seq. 

written agreement relating to, must be produced, when, and when not, 
551, et seq. See tit. Lease, 

USURY, 

borrower, competent in qui tarn suit for, 1556. 

on indictment for, 252. 
may be set up in avoidance of deed, 1147. 

or in avoidance of simple contract in writing, 1476. 
even though agreement to pay, evinced by separate 6ral 
• contract; 1476. 

may be set up, semble, in avoidance of deed of conveyance absolute on 
its face, 1447, 8. 

and oral evidence admissible, to prove the whole a mortgage 
transaction, 1447, 8. 

whether stranger may avoid conveyance on account of, 1447. 
variance in proof, frdm contract as alleged, 515, 533. 
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V 


VARIANCE 

from bill of particulars. See tit. Particulars. 
from statement in pleading. See tit. Evidence, pi. 3. 
of what allegations predicable, 504. 

in respect to immaterial averment, not fatal, when, 504. See tit 
Averment. 

in respect to descriptive averment, fatal, when, 504. See Id. 

description of injury, 501. 

relative priority of facts, 501. 

negligence, 493. 

words in slander, 494. 

nuisance, 536, 7. 

lands or premises, 536, 7, 8. 

place of injury, 536, et seq. 

time of injury, 533. 

description of oral contract, 504. See tit Contract . 
in tort, 514, 515, 533. 
in assumpsit, 509 to 514. 
in criminal cases, 509. See tit Evidence , 
pi. 3. 

description of written instrument, 504. 

set forth by its tenor, 518 to 520. 
set forth in substance and effect, 520 to 527, 
533, 536. 

brought forward to support general allega- 
tion, 528, 536. 

in respect to matter of inducement, 501 to 503. 
in respect to time, or day alleged, 533 to 536. See tit. Time. 
in respect to place, 536 to 539. 
in respect to venue, 536 to 539. 
rule as to variance in criminal cases. See tit. Evidence , pi. 3. 
when disregarded, or amendable, 530 to 532. 

VENUE, 

when the place is only for venue, a variancer in the place proved, not ma- 
terial, 536, et seq. 
rule as to, in criminal cases, 538, 9. 

VERDICT, 

admissible, in evidence, when. See tit. Judgments , decrees tec. 
without judgment, not admissible to prove facts found, 1070, 1. 

admissible, as ground for presuming judgment, when, 1070. . 
to prove amount recovered, when, 1071, 2. 
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INDEX. 


to prove former suit in bar before justice, when, 
837, 951, 1013, 1070, 1. 

whether admissible to sustain plea of autre fois convict, or acquit, 
9 55, 1063, 4. See tit. Judgments decrees life. 

VOIR DIRE, 

what, 257. 

examination on, of witness, as to interest, 

questions proper on, 260, 706, 7. 
may be examined as to contents of writings not 
produced, 260, 709, 710, 1557. 

when party calling witness, may put him on voir dire, 708, 709, 710. 
whether resort to voir dire concludes against other modes of showing in. 
terest, 258, 9, 707 to 710, 1557, 8. 

rule of decision where witness cannot recollect as to interest, 257, 709> 
1558. 

testimony given upon, may be used before jury, when, 709. 


w 


WARRANTY, 

variance in proof of contract of, when fatal, 509, 511, 512. 

in respect to consideration, 512, 513. 
allegation of, supported by proof of affirmation, when, 512. 
bill of sale &c., with or without warranty preqludes recovery upon parol 
warranty, 1469. 

but parol evidence of warranty admissible \ to shew deceit, 1475. 
in writing, may be shown released or annulled, by contemporaneous in- 
strument, 1421. 

how far oral evidence receivable to connect instra 
meats, 1421, 2. 

WAY, 

private, 

right of, gained by user, when, 372 to 874. 

limited by mode of user, 372 to 374. 
lost by non-user, 374. 

WIFE. See tit Husband and Wife . 

WILL, 

of personal property, 

requisites by statute, 1340, 1. 

probate, evidence of, 858 to 861, 864, 1341, 1347. See tit Judff 
meats, decrees 8rc ., Probate . 
probate, how proved, 1117 to 1120. See tit. Pt&ate. 
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WILL — continued . 

of real estate, 

requisites by statute, 1340, 1. 
probate, evidence of, when, 857, 861, 1118, 1347, 8. 
of lands executed abroad, lex ret site s to govern as to requisites, 1358. 
decree against, by foreign court or court of another state, not conclusive, 
when, 1358. 
signing by testator, 

statute requisites, 1341, 1352. 

testator’s hand guided by another, 1852. 

sufficient if he writes his name in any part of will, when, 1352. 

otherwise if he intend to sign differently, 1352. 
when he must sign at the end of will, 1352. 
need not sign all the sheets, if there are several, 1352. 
attestation, 

statute requisites, 1340, l. 

form of attestation clause, 1358, 1367.$ 

where witnesses must sign, 1341, 1354* 

executor being scrivener, and writing his name in clause appointing 
him, not sufficient, 1339. 
witnesses need not know contents of will, 1352. 
will need not be read before attestation, 1352. 
witnesses need not sign in presence of each other, 1853. 
formal acknowledgment of testator, before attesting, not requisite, 
1353. 

what acknowledgment will suffice, 1358. 
witnesses need not see testator sign, 1353. 
witness must attest in presence of testator, 1353, 4. 

if he may see witnesses, suffices, though he do not, 1354. 
testator’s presence may be proved by other than attesting 
witnesses, 1354. 

witness may attest by signing his initials, 1353. 
or by making his mark, when, 1353. 
who may attest, 

person competent, 1341. 

statute refers to the time of attestation, 1342. 

person competent at the time, but ceasing to be so after, 1342. 

person’s interest balanced, 1343. 

person interested remotely or contingently, 1341, 1343, 4. 

executor, when, 1342, 3. 

judge of probate of the district, 1343. 

inhabitant of corporation, to which there is a devise, 1343, 4. 

devisee, when, 1342, 3, 1353. 

legatees or others, named as beneficiaries, when, 1342 to 1344. 
husband or wife of devisee, when, 1344, 5. 
not person incompetent from defect of religious belief, 1342. 
attestation of codicil operates to validate will imperfectly attested, when, 
1353. 
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codicil must explicitly refer to will, 1353. 
attestation clause affixed, but not attested, effect of, on question whether a 
will as to personalty or not, 1353. 
publication of will, 1353, 4. 
what is meant by, 1353, 4. 
formal publication not requisite, 1353. 
writing, signing, and attesting, sufficient, 1353, 4. 
sealing not requisite, 1352. 
date not indispensable, 1454. 
execution of, how proved, 

attesting witnesses to be produced, 1349. 

one attesting witness sufficient at common law, 1349, 1351. 

provided he prove all the essentials of due execution, 1849, 
1350. 

rule as to lost will, 1349. 
rule where witness blind at the trial, 1349. 
not recollecting all the facts, other witnesses to be called,, 
when, 1349, 1350. 

testifying from his usual practice, 1349, 1350. 
testifying from presumptions or impressions , 1349, 1350. 
witness hesitating, 1358. 

one attesting witness not sufficient in chancery, on bill filed for 
probate, 1351. 

rule in courts of probate, 1351. 

hand writing of witnesses and testator, next best evidence to oath, 1354^ 
not to be resorted to till witnesses shown unattainable, 1354. 
all the witnesses to be accounted for, 1354. 
when dispensed with. See title Attesting \ Fitness. 
witness dead, 1354, 5. 
absent, 1354, 5. 
insane, 1354, 5. 
imfamous, 1354. 

witness becoming interested since attesting, 1354. 

what interest will excuse resort to hand writing'* 
1341 to 1345. 

witness denying attestation, 1356. 
will ancient, 1356, 7. 

hand-writing, how proved. See tit Hand- Writing. 
hand-writing of all attesting witnesses to be proved, 1354, & 
testator’s also, 1354, 5. 

one witness sufficient to identify hand-writing, 1355. 
rule as to ancient wills, 1355 to 1357. 
proof, where party unable to identify hand-writing, 1354, 5. 
inability must be shown, 1307, 1354, 5. 

presumed, when, 1356, 7. 
what proof admissible, 1354, 5. 
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WILL — continued. 

execution how proved, 

declaration of deceased attesting witness, 1355. 
testimony of deceased attesting witness on former trial, 1355. 
circumstantial evidence, 1354, 5. 
attesting witnesses competent to disprove execution, 71, 1356. 
proof of will may still be made, 1356. 
mode of proof, 1356. 

secondary evidence of execution of lost will, 1349. 
contents of, secondary evidence as to. See tit. Secondary Evidence . 
when admissible, 1345. 
not admissible, when, 1346. 
after proof of destruction, when admissible, 1345, 6. 

not after wilful destruction by party offering evidence, 1346 
not after destruction by testator anmo revocandi , 1346. 
destruction presumed, when, 1222. 
presumption as to character of destruction, 1222, 3, 1346. 
after proof of loss, ineffectual search, &c. See tit. Lose. 

parties and persons interested, competent to prove loss, &c. 
when, 1346. 

search should be diligent, 1346, 7. 
at what places, 1346, 7. 

declarations of opposite party as to search, loss. See. 1346, 7. 
and declarations of deceased persons, when, 1347. 
declarations* of testator, when, 1347. 

made in articulo mortis , 1347. 
mere hearsay not admissible, 1347. 
after notice to produce, 1346. See tit Notice. 

parties and persons interested, competent to prove notice, when, 
1346. 

what secondary evidence admissible, 1345 to 1347, 1349. 
registry of court of probate, 1345, 1347, 8. 
copy attached to letters of probate, 1345. 
imperfect exemplification, 1356. 
parol evidence, 1346. 

what sufficient, 1346, 7, 1349. 
single witness, when, 1346, 1349. 
statute of New-York respecting, 1346. 
declarations and admissions, 1346, 7. 
rule where will not found at the death or after, 1346< 
ancient will, or thirty years old, 1356, 7. 

whether age to be calculated from date, or possession, 1356, 7. 
how proved, 

attesting witnesses need not be called, 1356, 7. 

though living and within the reach of process, 1356. 
hand -writing need not be proved, 1356, 7. 
order of proof, 1357. 
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WILL — continued . 

possession under will, 1357. 
requisite length of, 1887. 
possession of whole not requisite, 1357. 
declarations of possessors, 1357. 
possession failing, other circumstances may bo resorted to, 1854, 
1357. 

what'circumstances, 1957. 

devise, legacy &c. to attesting witness, void, when, 1342 to 1844. 

to husband or wife of witness, 1344. 
will assailed for fraud, &c., 

attesting witness competent to prove fraud, 71, 1856. 
not relevant to show testator’s dislike of attesting witness, 1858. 
nor to ask attesting witness whether he would have attested had he 
known contents, 1858. 

declaration of devisee, admissible, how far, 1358. 
declarations of testator, how far admissible, 646 to 650, 1457. 
one witness may establish fraud, or rebut it, 1958. 
will not read in presence of attesting witness, 1852. 
testator’s instructions as to drawing, departed from, 1352, 3. 
one paper substituted for another, 1358. 

good character of person to whom fraud imputed, may be shown, 
when, 456, 776. 

bad character of, when admissible, 456. 
onus probandi on appeal from probate, 1358. 
revocation of, 

will not found at death or after, presumed destroyed ammo revocandi, 
when, 1222, 1346. 

tearing will, a revocation, when, 1358. 

not if testator did not intend to revoke, 1846 , 1358. 
testator’s declarations, how far admissible, on question of revocation, 
646 to 650, 1358. 

whether attesting witness may testify to his opinion as to testator’s sanity, 
759, 760, 1350. 

should not attest till satisfied os to sanity, 1350. 
duty of, generally, 1350. 

reference in, to oral matter, void, when, 142% 3. 
date of, not conclusive as to time of execution, 1454. 
parol evidence to explain, vary or contradict. See tit Parol Evidence. 
WITNESS, 

fees of. See tit. Fees. 

absence of, a ground for putting off trial, 41, et seq. See tit Putting off 
Tried. 

attendance of, to give evidence. See tit Attendance, Attachment. 
attendance of, to produce papers. See tit Attendance , Subpoena, Pro* 
duction of Writings. 

privileged from arrest, when. See tit Arrest. 
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WITNESS — continued, 

attesting witness. See tit Attesting Witness) Writing . 

to will. See tit. Will. 
deposition of witness. See tit Deposition . 
not to be heard, except under oath, 568, 9. 

form of oath to be administered. See tit Oath . 
foreign witness to testify through an interpreter, when, 61, 718. See tit 
Interpreter. 

deaf and dumb witness, how to testify, 718. 
number of witnesses requisite to prove a fact, 

force of one credible witness’ testimony requisite, 395, 6. 
in trial for perjury, 283, 4. See tit. Perjury . 
in treason, 250, 1, 284. See tit. Treason, 
to overcome answer in chancery, 284 to 288, 924 to 927. See 
tit. Answer in Chancery. 
to justify charge of perjury, in slander, 283, 4. 
when judge may interpose to stop unnecessary multiplication of 
witnesses, 396, 439. 

competency of. See tit Competency , Incompetency. 
a question for court, 58, 1501. 

when question may be submitted to jury, 58, 1501. 
effect of receiving improper testimony on question of competency, 
1558, 9. 

decision as to competency against weight of evidence, when ground 
for new trial, 1501. 

presumed competent, till contrary is proved, 58, 256, 477, 706, 1501. 
competent to impeach his own acts, 70, 1. 

sheriff competent to impeach return, when, 1089. 
officer taking proof of deed, competent to invalidate probate, 70. 
attesting witness, competent to impeach execution, 71. See tit. 
Attesting Witness. 

party to instrument, competent to impeach it, when, 71, et seq. 
particeps fraudis , competent to prove fraud, when, 67, 71. See, 
tit. Fraud , Accomplice. 

particeps criminis , competent to prove offence, when. See tit. 
Accomplice . 

incompetent from having been juror, when. See tit. Jury. 

from having been grand-juror. See tit. Grand-Jury. 
from slavery. See tit. Slavery. 
from position of judge holding court alone, 60. 
from being party to record, though not interested. See 
tit Party. 

from being husband or wife of party. See tit. Hus- 
band and Wife. 

from infamy. See tit Infamy , Conviction. 
from want of understanding, 
children. See tit Infant. 
insane persons. See tit Insanity , Lunacy. 
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WITN ESS^-contmued. 

^ incompetent from want of religious principle. See tit HeUgioum 
y t Belief. 

from interest. See tit. Interest. 

objection Tor incompetency, when and how taken, 256, 7, 706 to 710, 
, 1557. And See tit. Interest , Infamy , Competency . 
competency, how restored. See tit Infamy, Interest , Competency. 

• rule as to competency, in respect to summary proceedings, 58. 

in admiralty courts, 81, 1514. 

examination of witness, 

in chief. See tit. Examination. 
cross-examination. See tit. Cross-Examination. 
on voir dire. See tit. Voir Dire. 

privileged from answering, when. See tit Privilege of Witness. 
not allowed to answer, when. See tit Privileged Communications, 
•Attorney or Counsel . 

credibility of, how weighed or impeached. See tit Credit , Examination, 
Cross-Examination , Character. 
to be determined by jury, how far, 395, 6, 786. 
witness to be believed, if not discredited, 396. * 
mry not to believe witness if plainly impeached, 396, 

? 745,747,8,772,786. 
of accomplice. See tit. Accomplice. 
credit of, how supported. See tit. Credit, Character. 

WORDS AND PHRASES 
in instruments, 

to be understood, prima facie, in popular sense, 1395. 
when secondary meaning to prevail, 1395, 1386, 7. 
evidence of contemporaneous circumstances, allowed to explain, 1399. 
See tit. Parol Evidence. 

usage, admissible to explain, 1408, 9. See tit. Usage and Custom. 
whether enquiry as to (C common understanding,” admissible, 1418L 
rule where words are of settled or plain meaning, 1386, 7, 1418. 
prima facie unintelligible, how explained, 1418, 1419. 
technical terms, 1388, 9, 1418. 
abbreviations, 1388, 9, 1418. 
provincialisms, 1419. 
words in a foreign language, 1419. 
words obscurely written, 1419. 

whether court or jury to say what words are, 1420. 
in statutes, how far explainable by parol, 1395, 6, 1408. 
in written challenge, to fight duel, 1419. 

how far explainable by parol, 1419. 
declarations of parties, inadmissible to explain, when, 1385, 1388, 9. 
inadmissible to vary legal effect of words, 1470. 
WORKMEN. See tit Matter and Servant. 


Digitized by ^ooQle 



INDEX. 


174JK 


WRIT. See tit. Process, Execution , Officer. 

suing out, &c., how proved, 1076 to 1078. 

process or authenticated copy, to be produced, when, 1076. 
admission of party, does not dispense with best evidence^ when, 107(1. . 
secondary evidence admisible, when, 1076, 7* 1097. 
need not be produced to prove time of commencement of suit, when, 1077. 
record, prima facie evidence of time of issuing, when, 1077, 8. 

but not conclusive evidence, 1077, 8. 
of attachment, proved as against receiptor by receipt, 1076. See tit 
Receipt. 

not proved by admission of adverse party, when, 1076. 
of certiorari, issuing and contents, how proved, 1076. 
of ca . 8a. issuing &c., not proveable by docket entries, 1077. 

when proveable by secondary evidence, 1076. 

' of fi. fa. See tit. Execution . 

of sequestration, fact of obtaining, proved by record, when, 1077. 
of subpoena ad testificandum. See tit Attendance , Non-Attendance . 

must be produced in action for non-attendance upon, 1076. 
production of, not dispensed with by admission of service, 1076. 
* of subpoena duces tecum. See tit. Attendance, Subpoena. 
of habeas corpus. See tit. Habeas Corpus. 
protection of officer &c. under. See tit. Officer, Process. 

WRITING. See tit Deed, Will. 

contemporaneous or prior negotiations or contracts, merged in, when, 
1466, 7, et seq. 

written contract, &c. merged in, when, 1471. 
parol or written, not merged, when, 1471 to 1476. 
rule as to promissory notes, 1459 to 1462. See tit Promissory 
Note. 

generally the best evidence of transaction evinced by it, and to be pro- 
duced, 551, 1208. 

rule inapplicable where writing a mere receipt, 547, 8, 1211, 1437, et 

seq. See tit. Receipt. 

memorandum, 547, 549, 550, 1211. 

See tit. Memorandum. 
bill of parcels, when, 548, 1475, 6. 
letter of credit, 1476. 
other exceptions, 547 to 550, 1211, 
1395. 

certain facts proveable, independent of writing, 1209, 1210. 
collateral facts, 1209, 1210. 
time of commencement of suit, 1077, 1209. 
matters relating to existence of writing, 1209. 

to custody of writing, 1209. 
title derived through bill of sale, when, 548, 9. 
sale of note, 549, 1209. 
fraud in sale of chattels or lands, 1475. 
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WRITING — continued. 

general results from numerous documents, 1212, 1213. 
general practice to accept bills, &c. 1213. 
other matters, 547 to 550, 1209, 1210. 
always the best evidence of its own contents, 549 to 558, 1210, 1211, 
1467. 

even though not the best evidence of transaction evinced by it, 548 to 
550, 1211. 

or only collaterally in question, 463, 1211, 1212, 1263, 4. 
must be authenticated, or it cannot be read as evidence, 1310. 
if proved prvma facie, counter proof not admissible before it is read, 1310. 
execution of by all the parties, to be proved, 1261. 

otherwise, when, 1261. 

execution of, need not be proved, when. See tit Deed. 
ancient writing, 1316 et seq. 1356, 7. 
authenticated by acts of party, 1320, 1. 
admitted in pleading, 1213, 1321. 
produced by one claiming under, 1205, 6/ 
party precluded from proving, when, 

fraudulently erased, altered &c. 1216, 1346. 
party giving attesting witness an interest, 1266, 7. 
unattested, how authenticated, 

by proving hand-writing of party, 1305. See tit. Hand- Writing . 
by admissions of party, 1307. 

whether admission inferior to proof of hand-writing, 1307. 
by circumstantial evidence, 1308, 9. 
not signed, how authenticated, 1308, 9. 
printed, how authenticated, 1309. 
newspaper, 1330. 
attested, how authenticated, 

must be by attesting witnesses, 1261, 2. 

who are or are not such, within the rule, 1262, 1293, 1305, 131& 
where attesting witness denies attestation, 1303. 
where attesting witness recollects nothing but his hand- writing, 
1303, 4. * 

party calling, cannot impeach witness, 779, 781, 2, 1303. 
whether he may prove contradictory statements, 781, 2, 1305k 
one witness sufficient, though there be several, 1262, S. 
attesting witnesses dispensed with, when, 
not by admission of party, 1263, 1265. 
not by admission on former trial, 1265. 
writing only collaterally in question, 1263, 4, 1297. 
ancient writing, 1319. See tit. Deed. 
writing produced by party claiming under it, 1205. 
writing proved by recital in another instrument, 160, 1, 1235 In 
1237. 
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WRITING — continued. 

witness interested, 1265, 1293, 1310. 

if there are several, and one interested, others to be called 
or accounted for, 1265. 
interested at the time of attestation, 1310. 
becoming interested since attesting, 1266 to fill 
by act of party seeking* to prove, 1267, 8. 
party need not, but nury use interested witness, 1293, 1342. 
interest must be proved, 1293. 
unauthorized witness, 1262, 1305. 
fictitious witness, 1262, 1305. 
witness not present at execution, 1293. 

presumption and proof as to presence, 1293. 
witnesses absent or abroad, 1294. 

beyond the reach of compulsory process, sufficient, 1294, 
1355. 

temporary absence, 1294. 
how shown absent, 1294 to 1299. 

by diligent and ineffectuat effort to obtain, 1294 to 1299, 
1355. 

examples of, 1295 to 1298, 1355. 
absence presumed, when, 1297. 
hearsay as to absence, how far admissible, 1298, 9. 
absence may be proved by parties and persons interested, 
1298. 

^ witness dead, 1294, 1356. 

witness ill, 1294. 
witness denying signature, 1303. 

where there are several attesting witnesses, absence of all must be 
excused, 1265, 1300, 1356. 
proof of, where attesting witnesses not produced, 

hand-writing of witnesses, next best evidence, 1305 to 1307. 
otherwise where attestation a nullity, 1305, 1310. 
attestation presumed regular, 1293, 1299. 
sufficient without other proof, when, 1266, 1299 to 1303. 

in case of erasure or alteration appearing, 1317, 1318. 
hand-writing of one of several, sufficient, 1300. 
hand-writing of party to be also proved, when, 1300 to 1303, 
statements of witness, inconsistent with attestation, may be 
shewn, 764, 771, 1302. 
and his general character assailed,/ 764, 771. 
hand- writing of party, his acknowledgments &c., 1305. 

admissible, without effort to prove attesting witness’ hand* 
writing, when, 1262, 1293, 1305, 6,7. 
not admissible as a substitute for proof by witness’ hand- 
writing, if attestation valid, 1305, 6. 
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otherwise if party unable to procure proof of witness’ 
hand-writing, 1306, 7. 

diligence to procure proof of hand-writing, must appear, 
1307. 

ancient, how authenticated. See tit Deed, Will. 
erased or altered, effect of, 1216, 1217. 

whether presumed done before or after execution, 299 to 801, 1317, 
1318. 

how proved, when altered &c., 299 to 301, 1317, 1318. 
secondary evidence of. See tit Secondary Evidence, Deed, WilL 
recitals in. See lit. Recital. 

construction of, generally to be decided by court, 1420. 

rule where construction depends partly upon parol evidence, 1420. 
in a foreign language, how contents ascertained, 1419. 

translation to be made under oath, 569, 1419. 
obscure or difficult to be read, how decyphered, 1419. 

whether court or jury to say what contents are, 1420. 
referring to another, how construed, 1420, et seq. 
rule as to contemporaneous writings, 1421, 2. 
what reference sufficient, 1420, et seq. 
referring to foreign expression of intent, 

when reference may be to words, 1422, 3. » 

must be to writing* when, 1422, 3. 

parol evidence to explain, vary, annul or contradict See tit Parol Evi- 
dence. 
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